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Each syllabus paragraph in this volume is marked 
with the topic and Key-Number section <8=> under 
which the point will eventually appear in the Amer- 
ican Digest System. 

Ihe lawyer is thus led firom that syllabus to the exact 
place in the Digests where we, as digest makers, have 
placed the other cases on the same point— 77ii5 is the 
Key-Number Annotation. 
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FEDERAI, REPORTER, VOLUME 278 



JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hob. OLTVBR WSNDBLiL HOLMBS, Circuit Justloe WftahlnKton, D. a- 

H611. OBORGB H. BINGHAM, Circuit Judge Manchester, N..H 

EMb. CHARLBS F. JOHNSON, Circuit Judge Portland, Ma. 

Hon. QBORQB W. ANDBRSON, Circuit Judge Boeton, Mass. 

Hon. JOHN A. PBTERS, District Judge Portland, Ma. 

Hon. JAMBS M. MORTON, Jr., Biatrict Judge. Massachuaetta Beetoa, Maee^ 

Hon. OB ORGB F. MORRIS, District Judge. New Hampshire Lancaster. N. H. 

Hot. ARTHUR L. BROWN, District Judge, Rhode Island ProTldence^ R. L 



SECOND CIRCUIT 

Hon. LOUIS D. BRANDBIS, Circuit Justice Washington, D. C 

Hon- HBNRT WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLBS M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON. Circuit Judge New York, N. Y. 

.Hon. JULIUS M. MAYER, Circuit Judge New York. N. Y. 

Hon. BDWIN S. THOMAS. District Judge, Connecticut Norwalk, Conn. 

Hon. THOMAS I, CHATFIBLD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. BDWIN L. GARVIN, District Judge, B, D. New York Brooklyn, N. Y. 

Hen. OBORGB W. RAY. District Judge« N. D. New York Norwich, N. Y. 

Hon. FRANK COOPER, Diatrict Judge, N. D. New York Albany, N. Y. 

Hon. LBARNBD HAND, District Judge, S. D. New York New York, K Y. 

H<m. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBU District Jndge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont Burlington, Vt. 



THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judg6 Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington. Del. 

Hon. J. WARREN DAVIS, Circuit Judge Trenton. N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judg^, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. JOSEPH L. BODINB, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge. B. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B, DICKINSON. District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. CHARLES B. WITHER, District Judge, M. D. Pennsylvania Sunbury, Pa^ 

Hon. CHARLES P. ORR. District Judge. W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge. W. D. Pennsylvania.... Pittsburgh, Pa. 

(V) 



47917^ ^ , 

Digitized by LjOOQiC 



Vi 278 FEDERAL RBPORTBB 

FOURTH CIRCUIT 

HoiL WILLIAM HOWARD TAPT. Circuit Justice Washington. D. C. 

Hon. MARTIN A. KNAPP. Circuit Judge Washington. D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marlon. S. 0. 

Hon. EDMUND WADDILL. Jr., Circuit Judge Richmond. Va. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR. District Judge. B. D. North Carolina .'.Wilson, N. C. 

Hon. JAMBS E. BOYD, District Judge. W. D, North Carolina Greensboro. N. C. 

Hon. EDWIN Y. WEBB, District Judge, W. D. North Carolina Charlotte. N. C. 

Hon. HENRY A. MIDDLETON SMITH. District Judge, E. D. S. C Charleston. S. C. 

Hon. HENRY H. WATKINS, District Judge, W. f). S. C Anderson. S. C, 

Hon. D. LAWRENCE GRONER. District Judge, B. D. Virginia Norfolk. Va. 

Hon. HENRY CLAY McDOWptL, District Judge, W. D, Virginia Lynchburg, Va. 

Hon. BENJAMIN P. KELLER. District Judge, S. D. West Virginia.... Charleston, W. Va. 
Hon. GEORGE W. McCLINTIC, District Judge. S. D. West Virginia.. Charleston, W. Va, 
Hon. WILLIAM E. BAKER. District Judge, N. D. West Virginia Elkina, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS. Circuit Justice Washington. D. C. 

Hon. RICHARD W. WALKER. Circuit Judge , * HuntsvlUe. Ala. 

Hon. NATHAN P. BRYAN. Circuit Judge JacksonTlUe^ Fla. 

Hon. ALBXANDBR C. KING. Circuit Judge Atlanta, Ga. 

Hon. HENRY D. CLAYTON. District Judge. N. and M. D. Alabama Montgomery, Ala. 

Hon. WILLIAM L GRUBB. District Judge. N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge. S. D.Alabama Mobile. Ala. 

Hon: WILLIAM B. SHEPPARD. DistHct Judge, N. D. Florida Pensaoola, Fla. 

Hon. RHYDON M. CALL. District Judge, S. D. Florida JackflonTllle. Fla. 

Hon. SAMUEL H. SIBLEY. District Judge. N. D. Georgia AUHnta. Oa. 

Hon. BEVERLY D. EVANS. District Judge. S. D. Georgia^ Savannah, Ga. 

Hon. RUFUS E. FOSTER. District Judge, B. D. Louisiana ....New Orleans, La. 

Hen. GEORGE W. JACK, District Judge. W. D. Louisiana Shreveport, La. 

Hon. EDWIN R. HOLMES. District Judge, N. and S. D. Mississippi Yazoo. Miss. 

Hon. W. LEE ESTBS. District Judge. E. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas. Tex. 

Hon. JAMES CLIFTON WILSON. District Judge, N. D. Texas Fort Worth, Tex. 

Hon. DUVAL WEST. District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON. Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge. W. D. Texas El Paao, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY. Clrouit Justice Washington, D. C. 

Hon. LOYAL B. KNAPPEN. Circuit Judge Grand Rapids, Miidi. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mlob. 

Hon. MAURICE H. DONAHUB. Circuit Judge Columbus, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge. E. D. Kentucky MaysviUe, Ky. 

Hon. WALTER EVANS. District Judge, W. D. Kentucky Louisrille, Ky. 

Hon. ARTHUR J. TUTTLfl^ District Judge. B. D. Michigan Detroit, Mich. 

Hon. CLARENCE W. SESSIONS. District Judge. W. D. Michigan.... Grand Rapids. Micb. 

Hon. JOHN M. KILLITS. District Judge. N. D. Ohio Toledo. Ohio. 

Hon. D. C. WESTENHAVER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN B. 8ATER, District Judge, S. D; OhVd Columbus, Ohio. 

Hon. JOHN W. PECK. District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge. B. and M. D. Tennessee. • KnoxvUle^ Tenn. 
Hob. J. W. ROSS, District Judge. W. D. Tennessee Jaokaon, Te&n. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKBR, Circuit Judge .....Goshen, md. 

Hon. JULIAN W. MACK, Circuit Judge Chicago. HI. 

Hon. dAMUBL ALSCHULBR. Circuit Judge Chicago, HI. 

Hon. BVAN A. BVAN9. Circuit Judge Baraboo. Wis. 

Hon. GEORGE T. PAGE. Circuit Judge Peoria, HI. 

Hon. KBNB8AW M. LANDIB. District Judge. K. D. Illinois* Chicago. Ill 

> Died May 7. 1922. « Resigned March 1. 1122. 
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Hon. QBORGB A. CARPBNTBR. District Judge, N. D. Illinois • Chicftgo, 111. 

Hon. LOUIS PITZHENRY, District Judge, S. D. Illinois Peoria, lU. 

Hon. GEORGE W. ENGLISH. DiBtrict Judge. B. D. Illinois East St. Louis, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. PERDINAND A. GBIQER. District Judge. B. D. Wisconsin Milwaukee, Wis. 

Hon. CLAUDE Z. LUSB. District Judge, W. D.Wisconsin Superior. Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. O. 

Hon. WALTER H. SANBORN. Circuit Judge St. Paul, Minn. 

Hon. WALTER I. SMITH. Circuit Judge* Council Bluffs, Iowa. 

Hon. JOHN B. GARLAND, Circuit Judge Washington. D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas 0it7, Mo. 

Hon. ROBERT E. LEWIS, Circuit Judge Denver, Colo. 

Hon WM. S. KENYON. Circuit Judge* Pt. Dodge. Iowa. 

Hon. JACOB TRIEBER, District Judge. E. D. Arkansas Little Rock, Ark. 

Hon. PRANK A. YOUMANS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. GEORGE C. SCOTT, District Judge, N. D. Iowa* Sioux City, Iowa. 

Hon. MARTIN J. WADE, District Judge, S. D. Iowa Davenport,' luwa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGB MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR P. BOOTH, District Judge, MlnnesoU Minneapolis. Minn. 

Hon. CHARLES B. PARIS, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Jud Re. W. D. Missouri . .Kansas City, Mo. 

Hon. THOMAS C. MUNGBR. District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTT, District Judge. New Mexico SanU P6, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Pargo, N. D. 

Hon. ANDREW MILLER, District Judge, North Dakota* Bismarck, N. D. 

Hon. 'ROBERT L. WILLIAMS. District Judge, E. D. Oklahoma Muskogee. Okl. 

Hon. JOHN H. COTTBRAU District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMBS D. ELLIOTT, District Judge. South Dakota Sioux Palls, S. D. 

Hon. TILLMAN D. JOHNSON. District Judge, Utah Salt Lake City, Utah. 

Hon. T. BLAKB KBNNBDY, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSBPH McKBNNA. Ctrouit Justice ^ Washington, D. C. 

Hon. WILLIAM 6. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS. Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW. Circuit Judge San Pranclsco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge '. ; San Pranclsco, Cal. 

Hon. WILLIAM H. S AWTBLLE. District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN P. BLEDSOE. District Judge, S. D. CaUfornla Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT. District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN PLEBT, District Judge, N. D. California.... San Pranclsco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Pranclsco, Cal. 

Hon. PRANK S. DIETRICH. District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge. MonUna Butte, Mont. 

Hon. BDWARD 8. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland. Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon ..Portland, Or. 

Hon. PRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge. W. D. Washington Tacoma, Wash. 

Hon« JBRBMIAH NETBRER, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINB J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D*. C. 

Hen. J08IAH A. VAN 0R8DBL, Associate JusUee Washington, D. C. 



• Died January 27, 1S22. ' Appointed Pebniaiy SI, U2S. 

* Appointed January 81, 1922, to succeed Hon. * Appointed Pebraarj 9, IMS. 

Walter I. Smith. 
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CASES 

ARGUED AND DETERMINED 

IN TRB 

UNITED STATES CIRCUIT COURTS OF APPEALS. THE 

DISTRICT COURTS. AND THE COURT OF 

APPEALS OF THE DISTRICT 

OF COLUMBIA 



MARKUBY et aL T. SHEATZ.* 

(Circuit Court of Appeals, Third Circuit. January 8, 1022. Bebearlng De- 
nied February 24, 1922.) 

No. 2747. 

I. Corperatlon ^s»433( I)— Evidence held not to warrant tubmKtlng tesue of 
ollicei^s axitboiity to acce|»C partial assignment. 

Evidence held insufficient to warrant submitting to jury issue as to 
authority of the secretary of a corporation to bind it by acceptance of 
an assigiunent of a portion only of debt owed by it 

t. Coiporatioiia <6?»4a2 (12)— Evidence held not to sbow nudflcalimi of agMii's 
assent to assignnieni of portion of debt owed by oompany. 

Evidence that, after secretary assented to a partial assignment of a 
debt owed by a company, it delivered stock subscription contracts men- 
tioned in the contract to the assignees, held not to establish ratification 
of the assent, in absence of evidence that when such contracts were de- 
livered the company knew of the arrangement 

In Error to the District Q)urt of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by John R. Markley and another, to the use of E. Kirby- 
Smith, against John O. Sheatz, receiver of the International Lumber 
& Development Company. Judgment for defendant on a directed 
verdict, and plaintiffs bring error. Affirmed. 

Vernon R. Loucks, of Chicago, 111., and Henry J. Scott, of Phila- 
delphia, Pa,, for plaintiffs in error. 

Owen J. Roberts, of Philadelphia, Pa., for defendant in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and LYNCH, 
District Judge. 

WOOLLEY, Circuit Judge. This case is here on a second writ of 
error, raising again the question of McMahon's authority to bind his 
company by accepting a partial assignment of its debt, before decided 
adversely to the plaintiff on grounds appearing in an opinion reported 

9E»For oUier eases see ssme topic A KEY-NUMBER in all Key-Numbered Digests ft Indeaes 
•Certiorari denied 268 U. B. — . 42 Sup. Ct 463. W L. Ed. — . 
278 F.— 1 
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at 249 Fed. 315, 161 C. C A. 323. Referring to the opinion for a 
statement of the case, it is sufficient to say that Markley and Miller 
entered into a contract with the International Lumber & Development 
Company whereby they undertook, for a long period at a large return, 
to develop and bring to bearing the company's plantations in Mexico. 
In performing the contract, they had become indebted to E. Kirby- 
Smith — their manager cm the ground — ^in a sum, the amount of which 
was in dispute. In compromise, Markley and Miller gave Kirby-Smith 
several notes in different amounts aggregating $105,000, accompanied 
by drafts upon the company for like amounts falling due on the same 
dates, the whole ta be secured by. stock subscription contracts of the 
company. It is in evidence that >vhen this adjustment was made, Mc- 
Mahon, the company's secretary and treasurer, was present; that he 
represented the indebtedness of the company to Markley and Miller 
to be in excess of the amount assigned by them to Kirby-Smith ; that, 
acting for the company, he agreed to accept the partial assignment 
of its indebtedness and pay the Kirby-Smith drafts when presented ; 
and also to furnish Markley and Miller stock subscription contracts 
for use as collateral to Kirby-Smith. One draft was presented and 
honored; payment of the remainder was refused. Later, Markley 
and Miller brought this action against the receiver of the International 
Lumber & Development Company, for the use of E. Kirby-Smith. 

At the trial the court submitted to the jury the question of Mc- 
Mahon's authority to bind the company by his acceptance of the par- 
tial assignment. After judgment for the plaintiff the case came here 
on vfTit of error. 

This court followed closely the rule in federal courts that unless a 
debtor agrees to accept the partial assignment of a debt due by him, 
he is not bound thereby, Mandeville v. Welch, 5 Wheat. 277, 5 L- Ed. 
87; 1 Rose's Notes (Rev. Ed.) 1041 ; 2 R. C. L. 618, § 26; and, hold- 
ing the plaintiff must prove that the company had accepted Markley's 
and Miller's assignment, inquired into McMahon's authority to speak 
for the company. 

This court found that the evidence did not disclose express authori- 
ty from the company to McMahon so to bind tlie company, or any 
authority to be gathered from conduct of the company in holding out 
McMahon as its agent or officer. Neither could it discover ratifica- 
tion by the company of McMahon's unauthorized act. The judgment 
was reversed and a new trial awarded. The plaintiff at the second 
trial sought to cure the defects in the evidence of the first trial by prov- 
ing not only what he had proved before but something more. This 
he regarded as sufficient to establish McMahon's authority. The 
learned trial judge was of another opinion and accordingly directed 
a verdict for the defendant. Hence the present writ of error. 

In reaching a decision on this writ of error, we have taken the case 
on the first writ as the starting point and have pursued the inquiry 
whether on the second trial there was enough new evidence to raise 
the case out of its situation at the first trial. This involved an appre- 
ciation of all the facts and admissible inferences in the case for the 
purpose of determining whether there was evidence which, if it had 
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been submitted to the jury, would have sustained a finding that Mc- 
Mahon had authority, express or implied, to bind the company by 
agreeing to accept a partial assignment of its debt, or, a finding that, 
being without antecedent authority, the company subsequently ratified 
his act. 

This controversy had its beginning in the affairs of the Interna- 
tional Lumber & I>evelopment Company. While wrongdoing is not, 
in this instance, imputed to any of the parties before us, reference to 
what were at least informalities in the business transactions of that 
adventurous concern explains the difficulty this court has twice had 
in reaching a decision. The difficulty is, perhaps, one of judicial pro- 
cedure. If no rights were involved except those of the actors in the 
transaction and we were at liberty to follow their line of conduct in 
all its irregularities, we might, in a search for equities, incline to the 
conclusion insisted upon by the plaintiff. If, however, we are to fol- 
low rules of law — as we must — and. laying them on the transaction 
as we find it, determine the law of the case by their measure, we are 
driven to a result which, though involving hardship, is nevertheless 
inevitable. The trouble, we feel, is with the case, not with the law. 

[1] To strengthen the case of express authority in McMahon to 
accept the partial assignment in question, the plaintiff at tiie second 
trial introduced the company's by-laws showing the duties and au- 
thoritjr of its secretary and treasurer — ^the position held by McMahon 
— ^ana showing also the appointment of an executive committee— of 
which McMahon was a member — defining its duties and authority. 
Without reciting this evidence or repeating here the consideration we 
have given it, it is sufficient to state our conclusion that the evidence 
weakens rather than strengthens the claim of McMahon's authority. 

Feeling that the court might not find authority expressly given by 
the company to McMahon, as its secretary and treasurer, to execute 
a contract on its behalf imposing on it the exceptional oMigation of 
paying a part of its debt to one other than its creditor, the plaintiff at 
the second trial introduced evidence to show such authority from con- 
duct of the company in holding out McMahon as its general officer 
or managing agent vested with poWer, prima facie, to do anything 
which the company could authorize or ratify. Bearing on the question 
of McMahon's authority derived from conduct of the company in 
holding him out as oixe clothed with such authority, counsel for the 
plaintiff, by commendable diligence, have called to our attention many 
cases. We shall not stop to pass them in review. It is enough to say 
that we have attentively considered them in close relation with the 
evidence. This evidence, or so much of it as is new and therefore to 
be weighed with the evidence which at the first trial we thought in- 
sufficient, consists mainly of an estimate by McMahon's secretary 
of the breadth of his authority gathered from the diversity of his 
transactions. These transactions relate chiefly to the sale of stock — 
apparently th^ company^s main business — with reference to which 
McMahon had a contract with the company in whose performance 
there arose the next new matter introduced in evidence, namely, the 
adjustment of death claims, payment for which McMahon, under his 
contract, was liable. Hence his active interest in dealing with counsel 
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and contestants. This line of evidence illumines the character of the 
company's business without establishing McMahon's authority to 
bind the company outside its scope. 

[2] The remaining question concerns the company's subsequent 
ratification of McMahon's unauthorized acceptance of the assignment. 
The act on which ratification is based was the delivery by McMahon 
to Markley and Miller of a certain number of stock subscription con- 
tracts later pledged with Kirby-Smith as collateral security for the 
assignment. These contracts represented obligations by subscribers 
for stock to pay for the same in installments and by the company to 
issue full-paid stock when all installments were paid. The contracts 
in question were full paid. They were signed by officers of the com- 
pany, as such contracts were customarily signed, and were, on Mc- 
Mahon's order, turned over to Markley and Miller and charged against 
their account under their plantation development contract. Later, 
the contracts were delivered by Markley and Miller to Kirby-Smith, 
But at the second trial there was really no more evidence than at the 
first showing what knowledge of or what participation in this transac- 
tion the company had. 

On the two writs of error coming here, the plaintiff has had the ad- 
vantage of the court being differently constituted on each writ. Yet 
the court as now composed, after a careful study of the present record 
in comparison with the former one, is forced, as before, to the conclu- 
sion that the evidence, had it been submitted, would not have sustained 
a verdict for the plaintiff. 

This conclusion renders discussion of the remaining assignments of 
error unnecessary. 

The judgment below is affirmed. 



McCARROLL t. NEWSHABL 

(Circuit Court of Appeals, Fifth Circuit January 26, 1922.) 
No. 3723. 

h Evidence ^=s»320 — CSalcnlation based on testimoDy of others is not obje^ 
tionable as hearsay. 

Where those who had at defendant's request cut the timber on land sold 
to plain UfT testified that they pointed out to plaintiiTs son the stumps 
from which the timber had been cut, and an expert timber estimator 
testified he could tell from the stumps what timber bad been cut since the 
sale to plaintiff, testimony by plaintifiTs son as to a calculation by him of 
the quantity of timber cut was not objectionable as hearsay. 
2. Witnesses <@=>24a(2)— ObJeetioD to question as lea4liiig is addressed to 
trial eourf s discretion. 

The ruling on an objection to a question asked a witness on the ground 
that the question was leading is within the discretion of the trial court 
8. Appeal and error <S=»1052 (5) —Evidence as to loss of chattels on propertir 
sold held bannless^ in view of the verdict. 

In action by a purchaser against his vendor to recover for timber cut 
on the premises after the sale and for the removal of certain personal 
property therefrom, the admission of evidence that one of two circular 

^ES»For oUi«r cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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8aw8 on the premises had been broken and another loaned to a neighbor, 
though erroneous, was not prejudicial to defendant, where the fact that 
the personal property had been unlawfully disposed of was abundantly 
shown by other testimony, and the Jury awarded plaintiff a verdict for 
less than the value of the timber as shown by the evidence. 

4. Appeal and error <$=>977(5)— New trial <@=s>6— ^Denial of new trial Is not 

asngnable a6 error. 

Denial of a motion for a new trial rests within the discretion of the 
trial court, and is not assignable as error. 

5. Gompronilse and settlement ^=s»24f— TestinKmy settlenieot was proeoxed by 

fraud raises Jury questioiK 

In an action* for the cutting of timber on land sold to plaintiff, where 
the defendant alleged a settlement, testimony on behalf of plaintiff that 
the settlement was based on defendant's representations of the amount 
of timber cut by him, which representatiohs were shown by undisputed 
evidence to be false, raises a jury question whether the settlement was 
binding on plaintiff. 
0. Vendor and purcfaaMr ^=s»203— Vendor cannot commit waste after glTingf 
option. 

Even if a contract between plaintiff and defendant was a mere option 
to plaintiff to purchase the land, it was the duty of defendant to maintain 
the property in the condition It was when he gave the option, and not to 
commit waste by cutting the timber thereon ; and on the exercise of the 
option by plaintiff his rights related back to Its date, and he can recover 
for the timber cut In the meantime. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by James A. Newsham against Thomas O. McCarroU to 
recover damages for the cutting of timber 09 property sold by defend- 
ant to plaintiff. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

B. B. Purser, of Amite, La., for plaintiff in error. 

George Janvier, of New Orleans, La., for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. August 6, 1919, plaintiff in error (herein- 
after called defendant) executed and delivered to defendant in error 
(hereinafter called plaintiff) the following written instrument : 

"In consideration of twelve hundred dollars, the same being 10 per cent. 
of the price of my farm,* I hereby give to J. A. Newsham. of city of New 
Orleans, La., the option to purchase my farm of about 200 acres, more or less, 
located east of Tlckfaw, La. The purchase price to be $12,000, which In- 
cludes the Improvements thereon. The titles to pass, as soon as titles are 
found to be O. K. Possession to be given In January, 1920. Terms of sale to 
be one-half cash, and balance on terms of $1,000, annually. Int. 8 per cent 
per annum. 

"Dated Aug. 6/19." 

November 26, 1919, by act of sale, title to the real property was 
conveyed by the plaintiff to the defendant, and also title to farm im- 
plements, "and such other personal property as has been mutually 
agreed upon.'* Plaintiff sued to recover the value of certain timber, 
which he alleged the defendant had cut and removed from the lands 
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after the execution of the contract above set out. Included in the pe- 
tition also was a claim for the value of certain described movable 
property. 

By his answer the defendant pu^ in issue the material allegations 
of the petition, and also pleaded that he had removed some timber with 
the plaintiff's consent, and that the plaintiff had accepted the stun of 
$346 in full settlement. According to the plaintiff's evidence, a large 
number of pine, cypress, gum and magnolia trees, containing 150,000 
feet or more of lumber, and a few oak trees, were cut by defendant, 
and had been manufactured into lumber and sold, Witnesses who 
claimed to have cut the timber for the. defendant testified that .they 
pointed out to the plaintiff and his son stumps from which the timber 
had been cut. There was also testimony that the plaintiff and his son 
made an estimate of the contents of the timber, based upon information 
received by them from the witnesses who testified that they had cut it. 
Evidence was furnished by a timber estimator of much experience, 
and admitted to be an expert by the defendant at the trial, to the ef- 
fect that he was able to determine whether the timber had been cut 
since the summer of 1919, and that he had examined the stumps and 
treetops. His testimony corroborated in large degree t.ic other evi- 
dence as to the amount of timber taken from the lands. 

The plaintiff went into possession in January, 1920, It is admitted 
that shortly thereafter he made claim against the defendant for timber 
wrongfully taken, and accepted in settlement the sum of $346. But 
the plaintiff testified that this settlement was made upon the defend- 
ant's representation that he had removed only a small quantity of the 
trees of a value less than $800 ; that the settlement was made before 
he had made an examination, and in the belief that defendant's rep- 
resentation was true. Testimony was admitted, over the defendant's 
objection and exception, that two circular saws were on the place be- 
fore it was sold, one of which was afterwards broken and the other 
was lent to a neighbor. 

The defendant gave testimony of the settlement for the timber re- 
moved, and also as to the value of timber and lumber at that time. The 
jury found for the plaintiff, and judgment was entered upon their ver- 
dict. 

[1] Error is assigned upon the admission of plaintiff's testimony 
as to the quantity of timber removed, upon the ground that it was 
hearsay, and based upon the record kept by plaintiff's son. We are of 
the opinion that the testimony was admissible when taken in connec- 
tion with other testimony in the case. The testimony of the plaintiff's 
son as to the quantity of timber was likewise objected to, also upon the 
ground that it was hearsay, in that it was based upon information 
received from the witnesses who cut the timber. Neither the testi- 
mony of this witness nor that of the plaintiff was objected to upon 
the ground that it was nothing more than calculations which the jury 
itself could make. The witnesses who cut the timber testified that they 
pointed out to plaintiff and his son the stumps of the logs they cut. 
It was permissible — indeed, it was necessary — for some one to make the 
calculations, in order to enable the jury to find the quantity of timber 
removed. 
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[2] There is an assignment of error to the effect that the court over- 
ruled an objection to a question on the ground that it was leading. It 
is too well settled to justify a citation of authorities that such questions 
are within the discretion of the trial court. 

[3] The overruling of an objection to testimony as to the two cir- 
cular saws is also assigned as eri^r. We are of opinion that the ob- 
jection to the question calling for this evidence should have been sus- 
tained, but the error appears to have been harmless. The answer, to 
the effect that one of the saws had been broken, and the other lent out 
was not reasonably calculated to affect the case. It is true, as argued, 
that it had a tendency to show the unlawful disposition of plaintiff's 
property; but that fact was abundantly shown by other testimony 
which was admitted, and to which no objection was or could have been 
made. It affinnatively appears that the jury was not prejudiced; for 
the verdict was for less than the value of the timber wrongfully cut 
and removed. 

[4] The denial of a motion for new trial rests within the discretion 
of the trial court, and is not assignable as error. 

[5] It is contended that the court should have instructed the jur>' 
that the setdement was binding upon the plaintiff, and operated to de- 
feat his cause of action. The plaintiff's testimony, that the settlement 
was made in the belief that the defendant's statement of the amount 
of timber removed was true, and the undisputed proof that it was not 
true, afforded full justification for the submission of the case to the 
jury. 

[I] The real defense in this case is based, not upon the contention 
that the defendant removed timber with plaintiff's consent, nor upon 
subsequent approval, ratification, and settlement, but upon the propo- 
sition that pending a completed sale the defendant had the lawful 
right to remove timber, and as much of it as he desired, because the 
plaintiff only had an option to buy under the terms of the instru- 
ment executed by the defendant in, August, 1919. It makes no dif- 
ference in this case whether that instrtmient was an option or a con- 
tract of sale. In either event, it was the duty of plaintiff to maintain 
the property in its then condition. He had no right to commit waste 
by stripping the land of timber upon it. XJlpon the exercise of an op- 
tion the rights of the parties relate back to its date. Newman v. Moun- 
tain Park Land Co., 85 Ark. 208, 107 S. W. 391, 122 Am. St. Rep. 27; 
Weakland v. Hoffman, 50 Pa. 513, 88 Am. Dec. 560. 

There was a motion to award damages as for a frivolous apneal, 
which is denied ; it appearing to our satisfaction tiiat the writ of er- 
ror was sued out in good faith. 

The judgment is affirmed. 
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ORANGE ICE, UGHT & WATER CO. et al. ▼. TEXAS COMPENSATION 

i INS. CO. 

(Gircnit Court of Appeals, Fifth Circuit January 25, 1922.) 

No. 3762. 

1. Courts ^=»312(1) — Suit by snlNn(^;ated oompensation insunuwe eomfNuiy 

held not one by parties to whose riglits eompa^y Bubroc;ated, as respects 
federal Jurisdietioii. 

The federal court has jurisdiction of an action in Texas under Texas 
Workmen's Compensation Act (Vernon's Ann. Civ. St. Supp. 1918, art. 
5240 — 47) by the Texas Compensation Insurance Company, a Delaware 
corporation, against Texas corporations for pain and suffering and subse- 
quent death of an employ^ of another corporation, a subscriber under the 
Texas Workmen's Compensation Act carrying insurance with plaintiff 
company; the compensation insurance company being subrogated to the 
rights of the employ^ and his wife, and the company, and not the employ^ 
and wife, being the real plaintiff, as the statute vests entire legal title to 
the cause of action in it primarily for its own security. 

2. Master and servant ^s»394H, New, vol. 5A K^-No. Series— Cause of action 

against wrongdoer for compensable ii^uries within Texas statate not 
abated by employes deattL 

Texas Workmen's Compensation Act CVemon's Ann. Civ. St. Supp. 
1918, art 524&— 35), providing that the cause of action survives 'in all 
cases of injuries resulting in death" of employ^, does not refer to suits 
against an employer who has taken out insurance; the right of action 
against such employer being taken away by part 1, section 3 (art. 5246—3) 
of the act, but is intended to preserve causes of action arising from those 
accidents to which the employer's insurance is applicable; L e., injuries 
to employ^ for which third persons are liable under article 5246 — 47 to 
the subrogated insurer, and to prevent such causes of action against 
third persons not insured from abatement by death. 

3. Master and servant ^=»354— Empioy6 sustaining cmnpensabiB injury en- 

titled to sue wrongdoer. 

Where telephone company's employ^ sustained a compensable injury 
by being thrown from a telephone pole through coming in contact with 
guy wire of paper mill company, charged with electricity from defective- 
ly insulated high-tension wires of a light company, if he had a cause of 
action against the telephone company for failure to furnish him a safe 
place to work, he none the less had a good cause of action against the light 
company and paper mill for causing the place to be unsafe, as their fault 
preceded and caused the fault, if any, of the telephone company. 

In Error to the District Court of the United States for the Eastern 
District of Texas ; W. L. Estes, Judge. 

Action by the Texas Compensation Insurance Company against the 
Orange Ice, Light & Water Company and another. Judgment for 
plaintiff, and defendants bring error. Affirmed. 

George E. Holland, of Orange, Tex., for plaintiffs in error. 

George D. Anderson, of Beaumont, Tex., Joseph D. Frank, of Dal- 
las, Tex., and James A. Harrison, of Beaumont, Tex., for defendant in 
error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

^;=»For other caaes see some topic & KEY-NUMBER In all Key-Numbered Dlgebte A Indezw 
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KING, Circuit Judge. The Texas Compensation Insurance Com- 
pany, a corporation (hereinafter styled plaintiff), a citizen of Delaware, 
brought suit against the Orange Ice, Light & Water Company (here- 
inafter styled Light company) and Yellow Pine Paper Mill Company 
(hereinafter styled paper mill), two corporations, each a citizen of Tex- 
as, as defendants, to recover for injuries inflicted on Jesse L. Dow- 
dell, and for his death, resulting therefrom, under the provisions of 
the Texas Workmen's Compensation Law. Vernon's Complete Texas 
Statutes, art. 5246, subsections 1-91, inclusive. 

Dowdell was employed by the Southwestern Telephone & Telegraph 
Company (hereinafter styled telephone company), which carried in- 
surance with the plaintiff, and is what is styled a subscriber under said 
Texas Workmen's Compensation Act. Dowdell suffered injuries from 
being thrown from a pole of the telephone company through coming in 
contact with a guy wire of the paper mill fastened to a pole erected 
by said mill a few feet from the telephone company's pole which guy 
wire passed within 4 inches of said telephone pole. The guy wire ex- 
tended about 150 feet from the telephone pole, just under the high- 
tension wires of the light company which carried 2,300 volts of elec- 
tricity. These high-tension wires were permitted to become slack and 
to rest on the guy wire for so long a time that the insulation was worn 
and the guy wires charged. The guy wire had no circuit breakers, or 
any other device to prevent it becoming highly charged. Dowdell 
had no knowledge of the presence of electricity on the g^y wire. His 
foot came in contact with the guy wire, and he was so shocked that he 
was thrown from the telephone pole, was badly injured, and after some 
months died from the effects of his injuries. 

The Texas workmen's compensation statute provides : 

"Where the injury for which compensation is payable under this act was 
cansed under dreumstances creating a legal liability In some person other 
than the subscriber to pay damages in respect thereof, the employ^ may, at 
his option proceed either at law against that person to recover damages or 
against the association for compensation under this act, but not against both, 
and if he elects to proceed at law against tlie person other than the subscriber, 
then he shall not be entitled to compensation under the provisions of this actr 
if compensation he claimed under this act by the injured employ^ or hia 
legal beneficiaries, then the association shall be subrogated to the rights of 
the injured employ^ in so far as may be necessary and may enforce in the 
name of the injured employ^ or of his legal beneficiaries or in its own name 
and for the joint use and benefit of said employ^ or beneficiaries and the 
assodation the liability of said other person, and in case the association re- 
covers a sum greater than that paid or assumed by the association to the 
employ^ or his legal beneficiaries, toj^ether with a reasonable cost oi en- 
forcing such liability, which shall be determined by the court trying the case, 
then out of the sum so recovered the assoelntion shall reimburse itself and pay 
said cost and the excess so recovered shall be paid to the injured employ^ or 
his beneficiaries." Vernon's Complete Texas Statutes, art 5246-47. 

Said Dowdell during his lifetime elected to receive compensation 
from the plaintiff association and after his death his widow claimed 
compensation from it which was adjusted and paid. During Dowdell V 
lifetime the plaintiff association brought suit against the light company 
and the paper mill in the United States District Court for the Eastern 
District of Texas, in its -own name, to recover damages for the joint- 
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use of itself and said Dowdell. After his death and the payment made 
to his widow, plaintiff filed an amended petition alleging said Dowdell's 
death on March 23, 1919, leaving his widow, Ina Dowdell, as his sole 
beneficiary, that plaintiff had settled with his widow for her claims 
under its policy of insurance, that the cause of action of Jesse L. Dow- 
dell for pain and suffering survived to said widow, and that she had 
her cause of action for his death, that under the said compensation 
statute plaintiff was subrogated to said causes of action and filed this 
amended petition seeking to recover $10,000 for said pain and suffer- 
ing and ^0,000 for said death of said Dowdell, for the use of itself 
and said Ina Dowdell, who was then a citizen of Mississippi, from 
which recovery plaintiff should reimburse itself the sums it had paid 
to said Jesse L. Dowdell and Ina Dowdell and its reasonable attorney's 
fees. It averred it had contracted to pay a contingent fee of one 
third of the recovery, which was reasonable, the balance recovered, if 
any, to be for the benefit of Ina Dowdell. 

The trial resulted in a verdict for the plaintiff against both defend- 
ants for $5,000 for the pain and suffering, and $7,000 for the death, 
of said Dowdell. The defendants seek to reverse a judgment on such 
verdict, authorizing the plaintiff to reimburse itself by retaining the 
sum of $331.94 paid to Jesse Dowdell, $2,614.92 doctor's bills and 
other expenses in his care until his deatih, and $3,564.17 paid by it to 
Mrs. Dowdell, and $4,000 as attorney's fees to its attorneys, and the 
balance to go to Mrs. Dowdell. 

[1] 1. Tlie first point urged is that the United States court was with- 
out jurisdiction because, while the plaintiff is a citizen of Delaware 
and defendants citizens of Texas, Jesse L. Dowdell and Mrs. Ina 
Dowdell are to be considered for the purpose of jurisdiction as joint 
plaintiffs, and that at the time the original suit was filed they were 
citizens of Texas. We do not think this point is well taken. Here the 
plaintiff, because of payments made and contracts entered into, had 
become pecuniarily interested in this cause of action. The statute of 
Texas had deprived the employe and his representatives, who elected 
to hold the insurance association of all right to institute an action 
against a wrongdoer. The right to institute suit was by the statute 
lodged in the association. It was subrogated to all rights of the em* 
ploye and his representatives, is authorized to sue in its own name, 
with the right to reimburse itself all sums it had paid and its reason- 
able attorney's fee, as fixed by the court, and was accountable only 
for any surplus then left to the legal beneficiary. The entire legal 
title to the cause of action was under this statute vested in the asso- 
ciation primarily for its own security. This made it the sole party 
plaintiff on whose citizenship the jurisdiction depended. As has been 
said by the Supreme Court of the United States : 

'^Subrogation Is not assignment Tbe most that can be said Is that the 
subrogated creditor by operation of law represents the person to whose right 
he is subrogated. But we have repeatedly held that representatives may stand 
upon thftir own citizenship in the federal courts irrespectively of the citizen- 
ship of the persons whom they represent, such as executors, administrators, 
guardians, trustees, receivers, etc. The evil which the law was intended 
to obviate was the voluntary creation of federal luriadiction by simulated 
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assignments. But assignments by operation of law» creating legal repre 
sentatives, are not within the mischief or reason of the law. Persons subrogate 
ed to the rights of others by the rules of equity are within this principle. 
When, however, the state, or the governor of a state, Is a mere flgnrehead. 
or nominal party, in a suit on a sheriff's or administrator's bond, the rule 
does not apply." New Orleans v. Gaines* Administrator, 138 U. 8. 695, 606, 
U Sup. Ct. 428, 431 (34 L. Bd. 1102). 

Though other persons may be interested in the recovery and named 
in the complaint as usees, they are not parties to the action and their 
citizenship is not to be considered in determining jurisdiction, where 
the legal title is vested in a party with a substantia interest. 

Where a statute of Texas and decisions of her highest court gave to 
a general guardian of a minor the legal right to bring a suit in the 
state courts in his own name to recover for personal injuries sustained 
by the minor, it is held that such guardian, a citizen and resident of 
Texas, appointed by the proper court of Texas, can bring such suit 
against a corporation of another state in the United States courts, 
although the minor and his parents were residents and citizens of an- 
other state, and therefore could not bring such suit in said United 
States court, and although such minor could sue in the state courts in 
his own name by next friend. The court said : 

''If in the state of the forum the general guardian has the right to bring 
suit in his own name as such guardian, and does so, he is to be treated as 
the party plaintiff so far as federal jurisdiction is concerned, even though 
suit might have been instituted in the name of the ward by guardian ad 
litem or next friend. He is liable for costs In the event of failure to recover 
and for attorney's fees to those he employs to bring the suit, and in the event 
of success, the amount recovered must be held for disposal according to law, 
and if he does not pay the same over to the parties entitled, he would be liable 
therefor on his official bond." Mexican Central Ry. Ca v. Bckman, 187 U. 
S. 42^, 434, 23 Sup. Ct 211, 213 (47 L. Ed. 245). 

See, also, Hess v. Reynolds, 113 U. S. 73, 5 Sup. Ct. 377, 28 L. Ed. 
927; Dodge v. Tulleys, 144 U. S. 451, 455, 12 Sup. Ct. 728, 36 V. Ed. 
501. 

[2] 2. The cause of action of Jesse L. Dowdell for pain and suffer- 
ing and other damages up to the time of his death was not abated by 
such death but was expressly preserved by the Sixteenth section of 
said Compensation Act. Vernon's Complete Texas Statutes, art. 
5246 — 35. This is evident by a comparison of the language of this 
section with the statute previously governing abatement by death of 
causes of action for injuries. 

Prior to the Act of May 4, 1895 (Vernon's Complete Texas Stat- 
utes, art. 5686), the common-law rule seems to have prevailed in Texas, 
and actions for personal injuries were abated by the plaintiff's death. 
(Fitzgerald v. Western Union Telegraph Co., 15 Tex. Civ. App. 143, 
40 S. W. 421 ; City of Marshall v. McAllister, 18 Tex. Civ. App. 159, 
43 S. W. 1043). By said statute the Legislature provided that "causes 
of action ♦ ♦ ♦ for personal injuries other than those resulting 
in death ♦ ♦ ♦ shall not abate by reason of * * * death" of 
either party but shall survive, etc. 

This act was construed as confining survivorship. to causes of ac- 
tion, where deceased's death was not caused by the injury. EUyson 
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V. L & G. N. R. R. Co., 33 Tex. Civ. App. 1, 75 S. W. 868; Black v. 
Texas & Pacific Ry. Co. (Tex. Civ. App.) 161 S. W. 1077. In the 
light of these decisions it would seem that this section of the Work- 
men's Compensation Act had been passed to extend the preservation 
of causes of action for personal injuries sustained in course of em- 
ployment, to those which resulted fatally. Its language is: 

"In aU cases of injuries resulting in death, where such injury was sus- 
tained in course of employment, cause of action shaU survive." Act 1.917, | 
10; Vernon's Complete Texas Statutes, art. 524&— 35. 

Said section 16 of the act of 1917 does not refer to suits brought 
against the employer. The act gives no right of recovery against the 
employer who has taken out the insurance. Such right of action is 
taken' away by section 3 of part 1 of said act. It would be inconsist- 
ent with every idea of insurance and subrogation. Mobile & Mont- 
gomery R. Co. V. Jurey, 111 U. S. 584, 594, 4 Sup. Ct. 566, 28 L. Ed. 
527. 

The language is intended to preserve causes of action arising from 
those accidents to which the insurance is applicable — i. e., injuries sus- 
tained in course of employment, for which third parties are liable — and 
to prevent such causes of action against third persons not insured, from 
abatement by death. The surviving cause of action could not properly 
be the right of the widow to sue for the value of the life of the de- 
ceased. Such cause of action never arose until the death of her 
husband. It is true it exists only by virtue of statute, and not at 
conunon law; that fact but emphasizes the statement that no cause 
of action existed in her prior to her husband's death, and there was ' 
no cause previously existing in her to be abated by such death. 

The statute, in respect to this preservation of the cause of action of 
the deceased for injuries inflicted on him prior to and up to the 
date of his death, is verv like the federal Employers' Liability Act 
(35 Stat. 65, c. 149; 36 Stat. '291, c. 143 (U. S. Comp. St. §§ 8657- 
8665). That act at first contained no provision providing that the 
employe's right of action should survive his death, and his death 
was held to abate it, leaving only the right of the dependent relatives 
to recover their pecuniary loss occasioned by his death. 35 Stat. 65, 
c. 149. The act. however, was amended, as iFollows: 

"Sec. 9. That any right of action given by this Act to a person suffering 
Injury shall survive to his or her personal representative, for the benefit of 
the surviving widow or fiusband and children of such employ^ and, if none, 
then of such employe's parents; and, if none, then of the next of kin de- 
pendent upon such employ^, but In such cases there shall be only one recovery 
for the same injury." 36 Stat. 291, c. 143 (U. S. Comp. St f 8665). 

Passing on this amendment, the United States Supreme Court holds : 

"No change was made in section 1. Taylor v. Taylor, 232 U. S. .S63, 370. 
It continues, as before, to provide for two distinct rights of action : One in 
the Injured person for his personal loss and suffering where the injuries are 
not immediately fatal, and the other in his personal representative for the 
pecuniary loss sustained by designated relatives where the injuries imme- 
diately or ultimately result in death. Without abrogating or curtailing either 
right, the new section provides in exact words that the right given to the 
injured person 'shall survive' to his personal representative 'for the benefit 
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or the Mme' relatives in whose hehalf the other right is given. Brought into 
the act by way of amendment, this provision expresses the deliberate will of 
Congress. Its terms are direct, evidently carefully chosen, and should be 
given effect accordingly. • • • And when this provision and section 1 are 
read together the conclusion is unavoidable that the personal representative 
is to recover on behalf of the designated beneficiaries, not only such dam- 
ages as will compensate them for their own pecuniary loss, but also such 
damages as will be reasonably compensatory for the loss and suffering of the 
injured person while he lived. Although originating in the same wrongful 
act or neglect, the two claims are quite distinct, no part of either being 
embraced in the other. One is for the wrong to the injured person and is 
confined to his personal loss and suffering before he died, while the other is 
for the wrong to the beneficiaries and is confined to their pecuniary loss 
through his death. One begins where the other ends, and recovery upon both 
in the same action is not -a double recovery for a single wrong but a single 
recovery for a double wrong." St. Louis & Iron Mtn. By. v. Craft, 237 U. S. 
^48, 657, 658, 86 Sup. Ct. 704, 706 (59 L. Ed. 1160). 

[3] 3. If Dowdell might have sued the telephone company, had 
there been no insurance this does not render the light company and 
paper mill any the less liable. If he had a cause of action against the 
telephone company for failure to furnish him a safe place in which to 
work, he and his widow certainly had a good cause of action against 
the light company and paper mill for causing the place to be unsafe. 
Their fault preceded, and caused the fault, if any, which may have 
existed on the part of the telephone company. 

4. Whether the deceased, Dowdell, was guilty of any contributory 
negligence, was a question for the jury, and the issue was properly 
submitted to them by the court. 

5. The cause was fairly submitted to the jury, under a charge which 
properly presented every issue. The charges requested, where not 
given, were either fully covered by the charge given, or were prop- 
erly refused. 

The evidence was sufficient to warrant the verdict of the jury, and 
tiie judgment of the District Court is affirmed. 



PRODUCERS' NAVAL STORES CO. et al. ▼. McALLISTEK* 
In re BLUE CREEK CO. 

(Gircolt Court of Appeals, Fifth Circuit Januai^r 25, 1922.) 

No. 8733. 

L Corporattons ^=s»657(7)— CooAnct by foreign eorporatioo willipiit Floridi 
permit Is voidable only. 

Under Laws Fla. c. 5717, as enacted in 1907, requiring foreign cor- 
porations to secure permits to do business within the state, a mortgage 
given by a domestic corporation to a foreign corporation which had not 
secured a permit, if it can be held a contract relating to property within 
the state under the terms of that act, is voidable only, and not void, 
under the construction placed on the act by the Supreme Court of 
Florida. 

ii ' • I ■ '' _ " . ■ II ■ - ■ I ■ I.I. 
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•Certiorari denied 257 U. S. — , 42 Sup. Ct. 383, 66 L. Bd. — • 
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2. CorporatloiiB «ss>641— Legislatiire can validate ToidiUUe mortgaKe to foreign 

corpofaHoii. 

Where a mortgage is voidable only, and not void, because the mort- 
gagee had no permit to do business within the state, the Legislature had 
power to validate the mortgage. 

3. Statutes <e=»113(l)— Title to wet mlidatlng voidable eontiueto of foreign 

corporatioo Ii^d suflficient. 

The title to Laws Fla. c. 6875, enacted in 1915, "An act to remove under 
certain conditions invalidity created by chapter 5717 of contracts made by 
foreign corporations," is suflScient under Const. Fla. art 3, S 16, to ex- 
press the subject of the act, which purported to remove the invalidity 
of the designated contracts. 

4. Statutes ^=»113(4)— Title to act amending three sections of otlier act is 

sufiScient. 

The title to Laws Fla. c. 6876, enacted in 1916, ''An act to amend sec- 
tions 1, 4 and 7" of an act of 1907, is sufficient. 

5. Corporations C=s>659 — C^mveyanee expressly subject to voidiaMe mortgage 

validates moiigage. 

If a mortgage given to a foreign corporation prior to the enactment in 
1915 of Laws Fla. cc. 6875, 6876, was voidable at the option of the mort- 
gagor, it was validated by a conveyance by the mortgagor, after the 
enactment of those statutes removing the disability of the mortgagee, 
joining in a conveyance of certain rights of way over the mortgaged 
lands, reciting that the lands were subject to the mortgage lien. 

6. Mortgages ^=s>497(l)— Foreclosure after failure to assert defense maldi^* 

voidable is emclusive. 

Even if a mortgage is voidable at the option of mortgagor, a decree for 
foreclosure and sale, entered after the mortgagor had failed to assert 
the defense in foreclosure suit, is conclusive on all the parties to that 
suit 

7. Bankruptcy ^=s»188(l)'-4Sale under voidable mortgage, validated by bank- 

rupt» tield good agjalnst trustee. 

Even if a mortgage given by the bankrupt was voidable when executed, 
the trustee in bankruptcy cannot have a sale thereunder set aside whore, 
more than four months before the bankruptcy, the mortgage had been 
validated, either by a conveyance expressly subject thereto or by failure to 
assert the defense in a foreclosure suit, though the decree of foreclosure 
and the sale thereunder were subsequent to the bankruptcy. 

Appeal from the District Court of the United States for the North- , 
ern District of Florida ; William B. Sheppard, Judge. 

Suit by Pelo McAllister, as trustee of the estate of the Blue Creek 
Company, bankrupt, against the Producers' Naval Stores Company 
and others. Decree for complainant, and defendants appeal. Re- 
versed, with directions to dismiss the bill. 

William L. Clay, Sahiuel B. Adams, and A. Pratt Adams, all of 
Savannah, Ga., William H. Baker, of Jacksonville, Fla., and William 
B. Stephens, of Savannah, Ga., for appellants. 

Sam R, Marks, of Jacksonville, Fla., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

' BRYAN, Circuit Judge, February 28, 1914, the Blue Creek Com- 
pany, a Florida corporation, executed its negotiable notes, aggregating 
$200,000, and a mortgage upon lands in Florida to secure the same, 

4spFor oUier casen 8«e same topic A KKY-NUMBSR In aU Key-Numterod DigMta A ladexM 
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to the Producers' Naval Stores Company, a Geocgia corporation. The 
mortgage contained a covenant that the mortgagee should have the 
right to assign it to a trustee. March 28, 1914, the Producers' Naval 
Stores Company indorsed the notes and assigned the mortgage to the 
Citizens' & Southern Bank of Savannah, a Georgia corporation, as 
trustee, for the equal benefit of the holders of the promissory notes. 
The Blue Creek Company, for the purpose of evidencing its assent 
to the trust created, joined in the execution of the assignment O'f the 
mortgage. The notes were executed, indorsed, and delivered, and the 
mortgage and assignment thereof were executed and delivered, at 
Savannah. July 14, 1917, the Blue Creek Company granted certain 
rights of way and privileges on the mortgaged lands to one Rentz and 
to the Carpenter-O'Brien Company by an instrument under seal, which 
recited that: 

"The lands of the Blue Creek Ckmipany are subject to the lien of the 
mortgage held by the Citizens' & Southern Bank of Siavanah, Qa., as the 
owner and holder of the Indebtedness secured by such mortgage.** 

December 30, 1917, the Citizens' & Southern Bank of Savannah 
instituted foreclosure proceedings in the proper state court of Florida. 
March 11, 1918, a final decree of foreclosure was rendered, under 
which a sale of the mortgaged property was made on May 6, 1915, to 
Courtney Thorpe, and thereafter the sale was approved and confirmed 
by the state court May 3» 1918, a petition in bankruptcy was filed 
against the Blue Creek Cwnpany, and at the same time application to 
enjoin the foreclosure sale was denied by the court below. 

February 24, 1919, appellee, as trustee in bankruptcy of the Blue 
Creek Company, filed its suits against the appellants, Producers' Naval 
Stores Company, Citizens' & Southern Bank of Savannah, and Court- 
ney Thorpe, purchaser at the foreclosure sale, praying that the mort- 
gage and assignment thereof, the decree of foreclosure, and special 
master's deed, all be declared null and void, and that Thorpe be re- 
quired to execute a deed to appellee, and thereby remove from the 
record title the apparent cloud upon it. After the taking of evidence, 
a final decree was entered granting the relief prayed, and canceling 
the mortgage and the deed to Thorpe as clouds upon appellant's title. 

The decree of the District Court, holding void the mortgage and the 
foreclosure proceedings had thereunder, is based upon chapter 5717, 
I^ws of Florida, enacted in 1907 (Comp. Laws 1914, § 2682a et seq.). 
Sections 1, 4, and 7 of that statute were amended by chapter 68/6, 
approved June 4, 1915. Section 1 was as follows: 

'That no foreign corporation shall transact buslaess or acquire« hold or 
dispose of property in this state untU it shall have filed in the office of the 
secretary of state a duly authenticated copy of its charter or articles of in- 
corporation, and shall have received from him a permit to transact business 
in this state.** 

It was amended by adding: 

•*And any foreign corporatSon which shall violate the provisions of this 
section shaU raider itself, its officers and agenta severally liable to the penal- 
ties and fines provided in sectl«tt 8 of this act» but no violation of this act 
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shall affect the title to property thus acquired, htid or disposed of In ylola- 
tion of the prorlsions hereof." 

Section 4 was as follows : 

"Every contract made by or on behalf of any foreign corporation affecting 
Its liability or relating to property within the state before it shall have 
complied with the provisions of this act shall be void on its behalf and on 
behalf of its assigns, but shall be enforceable against it or them." 

It was amended to read : 

"That the failure of any such foreign corporation to comply with the 
provisions of this act shall not affect the validity of any contract with siich 
foreign corporation, but no action shall be maintained or recovery had in 
any of the courts of this state by any such corporation, or its successors or 
assigns, so long as such foreign corporation fails to comply with the provi- 
sions of this act." 

Section 7 was as follows : 

"A foreign corporation is defined to be a corporation incorporated by or un- 
der the laws of any other state or territory or of any other country." 

It was amended by adding: 

"But nothing in this act shall apply to or include banking or trust companies 
InooFporated under the laws of any other state, territory or other country." 

Other sections of the act of 1907 provide that the secretary of 
state shall issue permits to foreign corporations to transact business 
in the state, upon the filing by them of their charters or articles of 
incorporation, and the payment by them of the charter fees required 
of domestic corporations, and that foreign corporations which trans- 
act business or fail to pay charter fees and secure permits shall be 
punished by fine or imprisonment. 

By chapter 6875, approved June 5, 1915, it was further enacted 
that "the invalidity created by chapter 5717, Laws of Florida 1907," 
should be removed as to contracts of foreign corporations which 
should comply within a specified time with the requirements relating 
to the securing of permits and the payment of charter fees. The in- 
validity of conveyances of real property to foreign corporations, as 
to trustees and as to grantees of such corporations who were inno- 
cent purchasers for value, is removed unconditionally, and therefore, 
in the absence of a compliance with the requirements to secure per- 
mits and pay charter fees by the offending corporations. 

[1] The Supreme Court of Florida has held that contracts made 
by foreign corporations in violation of the provisions of chapter 5717 
are voidable, and not void. In Commercial Bank v. Jordan, 71 Fla. 
566, 71 South. 760, that court, in construing this statute and in re- 
viewing its former decisions, used the following language : 

"The statute does not in express terms declare that all contracts, notes or 
other securities, made by or on behalf of any foreign corporation before it 
shall have complied with the statutory requirements shall be absolutely void or 
of no effect whatsoever, nor did this court in the Ulmer Case, 61 Fla. 460, 55 
South. 405, hold that such was the legislative intention. The language of the 
court was: 'If the statute has been violated by the foreign corporation in 
acquiring the note or in making a contract of which the note is a part, the 
corporation cannot enforce the payment of the note In the courts of the states 
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and If the note was taken by the Indorsee bank with notice of and subject to 
its infirmities nnder the existing laws the bank cannot recover through the 
conrts.' 

"In the case of Campbell ▼. Daniel, 68 Fla. 282, 67 South. 90, this court, 
having under consideration the same statute and speaking through Mr. Jus- 
tice Oockrell, said: The statute does not forbid the municipality or any 
citizen of the state entering into a contract with a nonregistered foreign corpo- 
ration ; to the contrary the statute in terms permits the enforcement of the 
contract on its behalf.' Here the essential difference beween a void and a 
voidable contract was pointed out. The dear legislative purpose was to 
render such contracts unenforceable in the hands of the corporation or its 
assigns, but enforceable against it or them. The use of the word 'void' in 
the statute in connection with those following necessarily conveys a meaning 
different from what would have been the word's significance had it stood 
alone. While the statute uses the word 'void/ it describes a 'voidable' con- 
tract" 

[2] Giving effect to the rule announced by the highest court of the 
state, and conceding for the purposes of this case that a mortgage is a 
contract relating to property within the state, it follows- that tibe mort- 
gage here involved was xiot void, but only voidable. The mortgage 
being only voidable at most, the power of the Legislature to validate 
it is not open to serious question. Ewell v. Daggs, 108 U. S. 143, 2 
Sup. Ct. 408, 27 L. Ed. 682; West Side R. R. Co. v. Pittsburgh Con- 
struction Co., 219 U. S. 92, 31 Sup. Ct. 196, 55 L. Ed. 107; Pensa- 
cola & Atlantic R. R. Co. v. State, 45 Fla. 86, 33 South. 985, 110 Am. 
St. Rep. 67. 

[3] It is equally clear that the Legislature, by the amendatory acts 
of 1915, intended to exercise its power of validating contracts which 
were voidable under the act of 1907. Section 16 of article 3 of the 
Constitution of Florida requires the subject of an act of the Legisla- 
ture to be expressed in its title. Chapter 6875 is entitled : 

"An act to remove, under certain terms and conditions, the Invalidity creat- 
ed by chapter 5717, Laws of Florida 1907, as to certain classes of contracts 
heretofore made to, by or in behalf of any foreign corporation." 

The act itself purports to remove the invalidity theretofore exist- 
ing in notes, deeds, and other conveyances of real property, and con- 
tracts generally. The terms and conditions mentioned in the act refer 
to scctiring permits and paying charter fees required by the earlier act ' 
within a specified time. No terms and conditions, as already stated, 
are imposed as to conveyances of real property, the title to which has 
been or shall thereafter be acquired by innocent purchasers for value. 

[4] Chapter 6876 is entitled "An act to amend sections 1, 4 and 7" 
of the act of 1907. The amendment to section 1 undertakes to make 
valid the title to property, though acquired, held, or disposed of in 
violation of the original act. Section 4, which is directly involved in 
this case, was entirely changed, so as to provide specifically that a 
violation of the act as amended should not affect the validity of any 
contract, and it was provided that no action should be maintained in 
any of the courts of the state by a foreign corporation so long as it 
should fail to comply with the provisions relating to the securing of 
permits and the payment of charter fees. It was undertaken to re- 
lieve banks and trust companies entirely from a compliance with the 
278 F.— 2 
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provisions, terms, and conditions upon which business might be trans-, 
acted or contracts made in the state of Florida. 

Limiting our observations to the case before us, we are of opinion 
that the intention of the Legislature, as expressed in the amendatory 
acts, was made eflfective to accomplish the purposes sought. No rea- 
son is suggested for a different conclusion, unless the mortgage is held 
to be absolutely void and incapable of validation. It is suggested, 
however, that the Citizens' & Southern Bank of Savannah has never 
seciu-ed a permit to do business, or filed its charter with the secretary 
of state. But it was relieved from doing that, as a bank under chap- 
ter 6876, and as an innocent purchaser under chapter 6875. 

[5] We are of opinion, therefore, that after the passage of the acts 
of 1915 the mortgage constituted a valid lien upon the real property 
which the trustee in bankruptcy claims as an asset of the bankrupt es- 
tate. If, however, there remained anything voidable in it, the mort- 
gagor ratified the mortgage by joining the Citizens' & Southern Bank 
in the execution of an instrument under seal conveying certain rights 
of way over the mortgaged lands to Rentz and the Carpenter-O'Brien 
Company. The instrument recited that the lands were then subject 
to the lien of the mortgage. It was held by this court in Turner Con- 
struction Co. V. Union Terminal Co., 229 Fed. 702, 144 C. C. A. 112. 
in construing the right of a foreign corporation under the act of 1907, 
here involved: 

That "after both the parties were free of any disability they could make 
a new contract and recognize the Instrument already signed as embodying the 
terms of it" 

[8] But, if it be conceded that, when the suit was brought to fore- 
close the mortgage, a successful defense could have been interposed by 
the mortgagor, upon the ground that the mortgage continued to be 
voidable, a failure to assert such defense concluded its right there- 
after to attack the foreclosure proceedings. The state court in which 
the foreclosure was had was a court of general jurisdiction, and its 
decree became binding upon all the parties to the suit. 

[7] The trustee in bankruptcy acquired no rights additional to those 
possessed by the bankrupt. It is not correct to say that the lien of the 
mortgage was created within four months of the bankruptcy proceed- 
ings. In any view of the case, the lien of the mortgage attached more 
than four months before the filing of the petition in bankruptcy, and 
was not aflFected thereby. Metcalf v. Barker, 187 U. S- 165, 23 Sup. 
Ct. 67, 47 L. Ed. 122. Our conclusion is that appellee is not entitled 
to the relief prayed, or to any relief. 

The decree of the District Court is therefore reversed, with direc- 
tions to dismiss the bill of complaint. 
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NORRIS, Ine^ ▼• ML H. BEED ft 00. 

(Circuit Court of Appeals, Fifth Circuit. January 18, 1022.) 

No. 8620. 

1. SalM ^saZZ — ConlniM made hf eomspondeoee caimoC be avoided by In- 
oMng on dUTerent tonns in f oranl written eontraet. 

Where a valid contract of sale has been made by the ezchanse of let^ 
ters or telegrams, but with the understanding that it shall be embodied 
in a formal writing signed by the parties, neither party can defeat it or 
avoid Its obligations by Insisting on other or different terms in such 
writing and refusing otherwise to sign It. 

t. bairn <»»S77— Pelltfon beld to anttwrize dunages baaed oa markel priae at 
ttmeof deliwy. 

In an action by a seller for refusal by the purchaser to receive and 
pay for the goods contracted for, the petition held sufficient to authorize 
the recovery of damages measured by the difference between the contract 
price and the market price at the time fixed for delivery, though it prayed 
for the difference between the contract price and the market price at the 
time the contract was repudiated "and for all other relier* to which 
plaintiff might be entitled. 

3. Appearance ^=»19(1) — Filing demurrer and pleading to merits lield to eon* 
sdtuto general appearance. 

A defendant not served, and who appeared specially, but filed a de- 
murrer and numerous special exceptions and pleaded to the merits, held 
to have waived objection to the Jurisdiction over his person. 

In Error to the District Court of the United States for the Austin 
Division of the Western District of Texas; Duval West, Judge. 

Action at law by M. H. Reed & Co. against Norris, Incorporated. 
Judgment for plaintiflf, and defendant brings error. Affirmed. 

T. B. McCormick, of Dallas, Tex. (Francis Marion Etheridge, Jos- 
eph Manson McCormick, and Henry Louie Bromberg, all of Dallas, 
Tex., on the brief), for plaintiff in error. 

Dudley K. Woodward, Jr., of Austin, Tex. (Victor L. Brooks and 
James H. Hart, both of Austin, Tex., on the brief), for defendant in 
error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. November 17, 1919, defendant in error, 
herein called plaintiff, brought suit in a state court against plaintiff in 
error, herein called defendant, to recover damages for breach of a 
contract whereby it is alleged plaintiff agreed to sell and defendant 
agreed to buy three carloads of pecans, one carload to be delivered 
in December, 1919, and two carloads to be delivered in January, 1920, 
at the price of 18% cents per pound. The petition alleged that on 
November 7, 1919, the defendant repudiated said contract, and that 
the market value of the pecans was then 12 cents per pound. Plain- 
tiff prayed that — 

"he have Judgment for his damages In the sum of $5,850, as aforesaid, for 
his coats of suit, and for all other relief to which he may be entitled in the 
premises." 

ft3»For otk«r omm wufwma topl« a KKT-MVMBBIt U all K«ir-Namber«d Diceoto t IndezM 
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Defendant being a nonresident of Texas, personal service was not 
had, but a certified copy of plaintiff's petition was served upon it, and 
by writs of garnishment served upon residents of Texas within the 
jurisdiction where the suit was brought funds of defendant aggregat- 
ing $1,960.27 were impounded. Thereafter the defendant presented 
to the state court a petition for removal to the United States District 
Court, and appearing in the latter court, "specially and for the sole and 
only purpose of protecting its title to the property sought to be im- 
pounded by proceedings in the nature of proceedings in rem herein, and 
declining to appear generally, or for any other purpose than such spe- 
cial purpose," filed a general demurrer, and an answer denying the 
allegations of the plaintiff's petition, and subsequently, while in like 
manner reciting that it appeared specially, filed numerous exception;5 
to tlie petition. 

In the month of October, 1919, correspondence took place between 
the parties as follows: 

On the 7th of that month the plaintiff wrote a letter to the defend- 
ant, stating that he had pecans to sell in carload lots, and soliciting 
an order, which letter defendant replied to on the following day, stat- 
ing that it was in the market for pecans, requesting plaintiff to send 
samples, and to quote prices on three carloads, one to be delivered at 
once, one' in March, and one in May. On the 13th plaintiff acknowl- 
edged receipt of defendam's letter, stated that he did not have stor- 
age facilities sufficient to enable him to carry the pecans until March 
and May, but that he could ship one carload at once, and two carloads 
in December. He further stated that he was sending samples, quoted 
prices, and expressed the hope that defendant would send an order by 
telegram. On the 16th defendant replied to plaintiff's letter of the 
13th, stating that it had received the samples of pecans, but found 
that the meat did not entirely fill out the shells, and that there was a 
quantity of faulty nuts, and then continued : 

"CbTinting the entire amount cracked, including the bad ones, the yield of 
meat Is only 38 per cent. We should procure from seedling pecans at least 
40 per cent, meats, and we are therefore reluctant in placing an order with 
you. If you can supply us with the quality we require, we can use two cars 
in December at the price quoted, but prefer one car shipped in December and 
one in January." 

October 20, 1919, the parties exchanged the following telegrams: 
From plaintiff to defendant: 

"Referring our letter thirteenth yours sixteenth suggest you let us book 
three cars price quoted shipment one car each October, December, January. 
Leave the quality to us and we will guarantee good shelling stock today. Wire 
acceptance." 

From defendant to plaintiflF: 

"Tour wire even date. Will take three cars pecans eighteen one half cents 
f. o. b. your city, packed in double bags, one car December, two cars January. 
Wire." 

October 21, 1919, plaintiff sent to defendant a telegram reading as 
follows : 
"Conflrin sale three car& Mailing eontraots oan not yon uas Get car," 
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These telegrams were promptly delivered as sent. Immediately 
thereafter the defendant inclosed a signed order in which the follow- 
ing appeared: "Crack guaranteed not less than 40 per cent;" while 
die plaintiff wrote a letter confirming the sale and stating: "Pecans 
guaranteed to be good shellii^ stock/' etc. Thereafter defendant wrote 
to plaintiff, complaining that the contract sent by the latter did not 
include the guaranty, while the plaintiff, on the other hand, objected 
to the guaranty which defendant had included in its order, and which 
is above quoted. The parties continued to correspond with each other 
for several days, and not being able to agree upon the form of a con- 
tract which they were willing to sign, defendant finally on November 
7, 1919, sent to plaintiff a telegram readfcig as follows: 

*'We have consummated no contract with yon. Samples not op to represen- 
tation. Do not ship us any goods." 

It was admitted that a minimum carload of pecans would weigh 
30,000 pounds. There was evidence that the market price of pecans 
of the quality ordered was from 12 to 16 cents per pound in December, 
1919, and 12 cents per pound in January, 1920. 

There was testimony for defendant that it received a sample of 
pecans from plaintiff about October 28th, and that a chemist's report 
showed that only 36 per cent, were good. The defendant used pecans 
in its business of candy manufacturer, but claimed that it could not 
profitably use pecans such as the sample sent by plaintiff contained. 
On the other hand, there was testimony for plaintiff that the pecans 
were of good quality, and contained a greater percentage of meat than 
demanded. The court charged the jury to find for defendant, if they 
believed that the minds of the parties did not fully meet, or that it 
was the intention of either that no contract should be considered as 
consummated until a formal written contract or further writing should 
be signed, o^ if they believed that defendant understood and intended 
that there should be included in the contract a guaranty that the pecans 
should contain at least 40 per cent, meats, or if they believed the con- 
tract was based upon samples which should be satisfactory to the de- 
fendant. The foregoing charges were given at defendant's request. 
As to the measure of damages, the court instructed the jury that it 
would be the difference between the contract price and the market 
price at the times specified for delivery. Plaintiff had verdict and 
judgment for $2,925. 

[i] The principal contention, presented by numerous assignments 
of error, is that the minds of the parties never met, and that conse- 
quently no contract was ever consummated. It is urged that the tele- 
grams, whether considered separately or in connection with the let- 
ters to which reference is therein made, amoimted to nothing more 
than negotiations. The letters of October 7th and 8th are undoubtedly 
of that character, and have been referred to solely for the purpose of 
showing the manner in which the parties began their dealings with each 
other. Plaintiff's letter of October 13th is likewise unimportant, be- 
cause the offer of sale therein contained was not accepted. Indeed, 
the only significance to be attached to defendant's letter of October 
i6th is the statement. that it desired a guaranty that the pecans would 
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yield 40 per cent, meats. The negotiations became important upon 
the sending of plaintiffs telegram of October 20th, in which the de- 
fendant was in effect requested not to insist upon its requirement for 
pecans containing 40 per cent, meats, but instead of that to rely on 
the warranty of "good shelling stock," which plaintiff then definitely 
oflfered to make. Defendant's telegram in reply was in direct response, 
and constituted a counter offer to buy three carloads of pecans at a 
designated price, and, it seems to us, to forego the requirement of 
quaUty theretofore insisted upon, and to rely instead upon plaintiff's 
warranty as to quality. This definite offer by the defendant was ac- 
cepted unconditionally and unequivocally by the plaintiff, and we are 
of opinion that a binding contract resulted. The parties themselves 
apparently intended to evidence their contract by telegrams. When 
the plaintiff submitted his offer, he requested the defendant to "wire 
acceptance," and in submitting its counter offer the defendant made 
the same request. A binding contract having been entered into, neith- 
er party could defeat it or evade its obligations by refusing thereafter 
to sign a formal writing evidencing it, or by tendering to the other for 
execution drafts of a contract containing different or other terms 
and provisions. 

In Sanders v. Pottlitzer Bros. Fruit Co., 144 N. Y. 209, 39 N. E. 75, 
29 L. R. A. 431, 43 Am. St, Rep. 757, it is well said : 

"Any other rule would always permit a party who has entered into a con- 
tract like this, through letters and telegraphic messages, to violate it when- 
ever the understanding was that it should be reduced to another written form, 
by simply suggesting other and additional terms and conditions. If this were 
the rule, the contract would never be completed in cases where by dianges in 
the market, or other events occurring subsequent to the written negotiations, 
it became to the interest of either party to adopt that course in order to es- 
cape or evade obligations incurred in the ordinary course of commercial busi- 
ness. A stipulation to reduce a valid written contract to some other form 
cannot be used for the purpose of imposing upon either party additional bur- 
dens or obligations, or of evading the performance of those things which 
the parties have mutually agreed upon by such means as made the promise or 
assent binding in law." 

Where the meaning of a contract is obscure, and its construction 
depends upon extrinsic facts, the question of interpretation may be 
submitted to a jury, and it was doubtless upon that theory that the 
trial court left it to the jury in this case to find the intention of defend- 
ant — whether plaintiff guaranteed the quality of the pecans, and wheth- 
er the contract was based upon samples. It is not contended that the 
question was not fairly submitted to the jury, but that th? evidence 
considered as a whole did not warrant a verdict for the plaintiff. 

[2] The charge of the court, that the measure of damages was the 
difference between the contract price and the market price at the times 
specified in the contract for delivery, is assigned as error. It is con- 
ceded that the true measure of damages was as declared by the court, 
but it is insisted that plaintiff was precluded from recovery, because 
he sued for the difference between the contract price and the market 
price as of November 7, 1919, which was the date upon which the de- 
fendant repudiated the contract. Special damages were not pleaded, 
and we are of opinion that general damages are recoverable under the 
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petition as framed. Roehm v. Horst, 178 U. S. 14, 20 Sup. Ct. 780, 
44 L. Ed. 953; 17 C. J. 1000; 8 R. C. L. 611 ; 23 R. C. L. 1412; Fish 
V. Sadler (Tex. Civ. App.) 155 S. W. 1185. 

[3] An assignment of error is based upon the fact that the judg- 
ment is a personal one and in excess of the amounts impounded by the 
writs of the garnishment. Although defendant recited that it ap- 
peared specially for the purpose of protecting its property, it filed a 
general demurrer and numerous special exceptions, and pleaded to the 
merits. We are of opinion that by so doing it waived its objection 
to the jurisdiction of the court. Thames & Mersey Insurance Co. v. 
United States, 237 U. S. 19, 35 Sup. Ct. 496, 59 L. Ed. 821, Ann. Cas. 
1915D, 1087. 

Error is not made to appear by any of the assignments, and the 
judgment is affirmed. 

KING, Circuit Judge (concurring). The evidence in this case, in 
my opinion, left it a disputable question whether a contract was finally 
concluded between the parties by the telegrams exchanged, or was to 
be thereafter consummated by a written contract. The court therefore 
properly submitted this question to the jury. Williston 'on Contracts. 
Section 28; United States v. P. J. Carlin Construction Co., 224 Fed. 
859, 862, 138 -C. C. A. 449; Whitted & Co. v. Fairfield Cotton Mills, 
210 Fed. 725, 732, 128 C. C. A. 219; Jenkins & Reynolds Co. v. Al- 
pena Portland Cement Co., 147 Fed. 641, 656, 77 C. C. A. 625. 

There was sufficient evidence to warrant the verdict. 



INMON, Slierifr, et aJ. ▼. STATE OF MISSISSIPPI, to Use of Ivf. 

(CSrcait Court of Appeals, Fifth Glrcait January 18> 1022.) 
No. 377a ^ 

1. Appeal and error «=9097(3)— Flndbig oo cross-motions for dlrectod verdlcC 

not revfewaMe, If supported by any evidence. 

Motions by both parties for a directed verdict on an issue amounts to 
a submission to the court of all questions of fact involved in that issue* 
and, if there Is any eyidence to sustain the court's finding, it must stand. 

2. VUm imprisonmeiit «s>7(3)-^Offieer not prvCeeted by warrant obtained at 

bis instance. 

A sheriff is not protected from liability for an illegal arrest and im- 
prisonment by a warrant issued on his own affidavit charging an ofFense 
which he knew the accused had not committed. 

3. False imprisonment <$=3>7 (3)— Sheriff acting on tdegnun held liable. 

A sheriff \eld liable for false imprisonm^t where, acting on a tele- 
gram from another state asking the arrest of a person named and 
described, he arrested and held plaintiff on a warrant obtained on his 
own affidavit, charging a fictitious crime in his own county, though 
plaintiff did not answer the description, and, while having the same sur- 
name, had a different given name, and where, though assured by plaintiff 
and his kinsmen^ who were residents of the county, that plaintiff was not 
• the man wanted, he neglectedi or refused to make any inquiry which 
would have disclosed that the fugitive was a different person. 

^iiiFw aa«r emMB ate Mm« topic t K&T-^UMBSR in »U K«y-N«inlMred Dtgwto t IndezM 
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In Error to the District Court of the United States for the Northern 
District of Mississippi ; Edwin R. Holmes, Judge. 

Action at law by the State of Mississippi, for the use of Walter Lee 
Ivy, against Will Inmon, Sheriff, and the surety on his bond. Judg- 
ment for plaintiff, and defendants bring error. Affirmed. 

George T. Mitchell, of Tupelo, Miss., for plaintiffs in error. 

W. P. Boggan, of Tupelo, Miss., and Thomas Fite Paine, of 
ierdeen, Miss., for defendant in error. 
Before WALKER, BRYAN, and KING, Circuit Judges. 



Abei 



KING, Circuit Judge. Walter Lee Ivy, a citizen of Arkansas, sued 
in the name of the state of Mississippi, for his use (as plaintiff). Will 
Inmon, a citizen of Mississippi, .sheriff of Lee county, Miss., and the 
United States Fidelity & Guaranty Company, a corporation chartered 
under the laws, and a citizen, of Maryland, on his bond, as defendants, 
in the United States District Court of the Northern District of Mis- 
sissippi, to recover damages for an alleged false imprisonment resulting 
from the arrest and detention by said sheriff of plaintiff. The facts 
averred were that said sheriff, on January 6, 1920, received a telegram 
from a Florida* sheriff, asking him to arrest and hold one W. B. 
Ivey, who claimed to have been in the army and had with one Kirk 
Grieber stolen a Hudson automobile in Florida. The telegram de- 
scribed Ivey as a blond, with blue eyes, who was making his way to his 
father's, R. A. Ivey's, home at Verona, Miss. On January 7, 1920, the 
Florida sheriff telegraphed Inmon, sheriff, that he had recovered the 
car, but urged the capture and detention of W. B. Ivey, who was again 
stated to be on his way to his father's, R. A. Ivey, at Verona, Miss., 
accompanied by Grieber. 

On January 14th, said Inmon appeared before a justice of the peace 
for Lee county, and made affidavit accusing one Walter Ivey with 
stealing a Hudson car belonging to one Glynn, in Lee county. Miss., 
and procured a warrant for the arrest of Walter Ivey for grand larceny. 
Said Inmon executed said warrant by arresting one Walter Lee Ivy, 
and informed him he was wanted for stealing a Hudson car in Florida. 
He took him to Tupelo, Miss., and detained him in jail from January 
16th to January 18th, when he was released; the sheriff becoming 
convinced that he was not W. B. Ivey. Walter Lee Ivy then brought 
this suit against Inmon, as sheriff, and his surety on his official bond. 

The facts were proven as above, with the addition that the plaintiff, 
Walter Lee Ivy, was bom in Tennessee, and had lived in and around 
Verona for ^bout 11 years; that he had then moved to Arkansas and 
had since lived there ; his father was one J. F. Ivy, who had died in 
1917; that since December 22, 1919, he had been visiting relatives near 
Verona, coming there from Arkansas; that, when arrested by the 
sheriff, he told him that his name was Walter Lee Ivy, that he was on 
a visit from Arkansas, and had never been in Florida, and had never 
been in the army. 

It was also shown that there was a family of Iveys in the county, 
one of whom was a youth named Willie Dell Ivey, who enlisted in the 
army. He had a father named J, F* Ivey, living near Verona, Miss,; 
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his mother's name was R. A. Ivey. He was a blond, and the description 
in the testimony of his father answered to that given by the Florida 
sheriff in his telegram. When last heard of, he was in Florida, and had 
shipped thence a box of oranges to his mother as Mrs. R. A. Ivey. 
There was a conflict of evidence as to what transpired about the plain- 
tiff, or his friends, asking; if they could give bond. 

The plaintiff described the incidents of his arrest, of his being taken 
to Tupelo, and of his imprisonment there. It was proved that, on the 
defendant sheriff advising plaintiff he could get a speedier hearing by 
agreeing to go to Florida without formal requisition, he agreed to do 
so. Inmon testified that he made no further effort to discover if the 
Ivey arrested was the party wanted,- after he was informed by him 
that he was not and had never been in Florida. 

On the conclusion of the testimony, each side moved the court to 
give a peremptory instruction to the jury on the issue of liability. 
After hearing argument, the court decided that the defendants were 
liable, and submitted to the jury the case on the question of actual dam- 
ages under a charge to which no objection was taken in the presence 
of the jury. The jury found for the plaintiff, and assessed his damages 
at $1,800. 

f 1 ] As both parties moved for a peremptory instruction on the issue 
of liability, this amounted to a submission to the decision of the court 
of all questions of fact involved in this issue, and if there is any evi- 
dence to sustain the court's finding it must stand. Sena v. American 
Turquoise Co., 220 U. S. 497, 31 Sup. Ct. 488, 55 L. Ed. 559; Beuttell 
V. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654. 

So far as the arrest could have been made on the charge of stealing 
the automobile in Florida, it is quite manifest that the Walter Lee Ivy 
was not the W. B. Ivey against whom the proceedings in that state 
were instituted. There was such a person, who answered the descrip- 
tion given by the Florida sheriff in his telegram, who was a blond with 
blue eyes, and who had been in the army, none of which characteristics 
fitted the Walter Lee Ivy arrested. West v. Cabell, 153 U. S. 78, 
14 Sup. Ct. 752, 38 L. Ed. 643; Vice v. Holley, 88 Miss. 572, 574, 41 
South. 7; Wolf V. Ferryman, 82 Tex. 112, 123, 17 S. W. 772. 

[2] The plaintiffs in error, however, contest their liability, upon the 
ground that the arrest of the plaintiff was under a warrant, issued by 
a justice of the peace of Lee county. Miss. ; that the party for whose 
arrest that warrant was issued was the person arrested ; that whether 
he was the party wanted in Florida, or not, he was the party intended 
in the Mississippi warrant: and that the sheriff was therefore justified 
in making such arrest under such warrant. The reply to this is that, 
while it is true as a ofeneral rule that, where an officer arrests under a 
warrant regular on its face, issued by an officer authorized to issue war- 
rants for such an offense, the warrant protects the officer, the reason 
of the rule rests on the duty of the officer to execute such warrant, and 
on the fact that he is not responsible for the antecedent steps which 
have led to its issuance. 

But here the arresting officer himself procured the warrant for an 
offense he knew had not been committed. He made the affidavit on 
which the warrant was based, charging the larceny of the automobile 
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as committed in Lee county. Miss., when he knevr that the larceny of 
it was committed in Florida, and that the car had been recovered in 
Florida by the Florida sheriff. We think that, where an arresting 
officer himself procures on his own affidavit a warrant for an offense 
he knows has not been committed, he cannot justify an arrest of a 
person on such a warrant, because he Ikls reason to consider him as 
having committed a similar offense in another state. 

The rule that a sheriff is bound to execute process issued from a 
court having jurisdiction, regular on its face, applies as well in 'civil 
as in criminal proceedings. In a civil case the sheriff caused an execu- 
tion to be issued for his fees, and thereunder levied on a wagon. He 
was sued for the conversion of the wagon, and justified under the 
above execution. It appeared that, when issued, the entire judgment 
had been paid off, and that the sheriff was using said execution to col- 
lect fees claimed by him in another cause. On these facts the court, 
while recognizing the general rule to be as above stated, held: 

''But this rule of 'process fair on its face' is one of protection merely, and 
personal to the officer himself, and affords htm no shelter when he is the mov> 
ing party in causing it to he wrongfuHy issued solely for his own benefit and 
where he knows the Judgment upon which it is issued to have been paid and 
satisfied." Johnson t. Randall, 74 Minn. 44, 47, 76 N. W. 791. 

An action for false imprisonment for arrest of a defendant on a 
ca. sa., issued on a judgment which had been paid, is maintainable 
against the parties. As to the levying officer it is held : 

**lt a Judgment or execution has been siltisfied, and that fact does not ap- 
pear upon the execution or of record, the officer who levies the execution a 
second time would undoubtedly be protected, if he had no knowledge of the 
first payment; for he is bound to execute all process, regular in its forms, 
which is delivered to him, and has ordinarily no means of determining whether 
an execution has been paid or not (Puisen v. Gale, 8 Vt 511, 5 Wend. 240) ; 
and this, even if first paid to an officer. If the officer had knowledge, he 
would be liable; but notice when about to levy is not knowledge." Breck v. 
Blanchard, 20 N. H. 323, 331, 51 Am. Dec. 222. 

In this case the officer arrested the plaintiflf on a warrant procured 
by himself on an affidavit charging him with an offense committed in 
Lee county, Miss., which he knew had not been committed. We are 
of the opinion that process so obtained by the officer himself affords 
no justification to him for the arrest. 

[3] There was evidence, also, from which the court in determining 
the question of the justification of this arrest could have found that the 
officer, Inmon, failed to exercise proper diligence in investigating the 
identity of the plaintiff with the party whom he was seeking to hold. 
There is no doubt that Inmon intended to hold the Ivey who had been 
in Florida and was charged with having there stolen an automobile. 
He swore out a warrant charging a Walter Ivey with such theft in Lee 
county, Miss., intending such warrant for the fugitive from Florida. 
While at the time he thought the plaintiff was such fugitive, he had no 
purpose of accusing any other person than the fugitive from Florida 
with the crime. 

Some courts hold that a mistake of an officer in arresting the wrong 
person, where there are two persons of the same name, is at his peril. 
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r^ardless of his diligence or good faith. Rybum v. Moore, 72 Tex. 
85, 10 S. W. 393. The decisions more favorable to the officer hold : 

''If there be two or more t^ersoas of the same name within the bailiwick, the 
officer may make diligent inquiry as to the identity of the person named in 
the warrant; and if he make such inquiry and arrests a person of that name 
in good faith, believing he is the person named in the warrant, the officer is 
also protected. ♦ ♦ ♦ Good faith will protect the officer. Personal spite 
or a reckless disregard of the rlghtsr of others would amount to bad faith. 
But the officer may not be animated by spite, his conduct may not be reckless, 
and still bad faith may exist Good faith Implies due diligence. Good faith 
may be negatived by evidence of negligence. The failure to exercise ordinai^y 
<rare in a transaction like the one under consideration is inconsistent with good 
faith." Blocker v. Clark, Sheriff, 126 Ga. 484, 489. 490, 64 S. SX 1022, 7 L. R. 
A. (N. S.) 268, 8 Ann. Ga& 81. 

Inmon admits that he made no further inquiry as to plaintiff's iden- 
tity, when assured by the plaintiff and his kinsman that plaintiff was 
not the man he wanted. He had been telegraphed that the man he 
wanted was on his way to his father's, R. A. Ivey's. He was informed 
that the father of the plaintiff he was arresting was dead, and that his 
name had been J. F. Ivy. The plaintiff had a number of relatives 
accessible by whom his identity could have easily been established. The 
District Court may have concluded that proper diligence in this behalf 
would have informed Inmon in a short time that the criminal was an- 
other man. There is nothing in the record to indicate that the court 
did not correctly submit to the jury the question of damages, nor are 
any exceptions reserved to the charge of the court. 

The judgment of the District Court is affirmed. 



MAYER V. GARVAN, Allen Property Custodian, et aJL 
GARVAN, Alien Property Custodian, et al. v. MAYER. 

(Circuit Court of Appeals. First Circuit. January 17. 1922.) 
Nos. 1517, 1518. 

1. Parinenhip ^sa»!S68— "War dissolves partnership with ctieniy subjects. 

Under the law of the United States, war dissolves a partnership between 
a dtisen and subjects of the enemy. 

2. Partnenhip ^=»2— Governed by American law as to American manbers and 

business. 

A partnership between an American citizen and subjects of the enemy 
is governed by the law of the United States, in so far as it related to the 
American partner and the business conducted here. 

3. International law ^=9l(^Foreign eourt eannot appoint absenee trustee for 

American dtizcn. 

A German court was without authority to appoint an absence trustee 
for an American Citizen in matters relating to the dissolution of a part- 
nership between the citizen and German subjects. 

4. War ^=»15— Trading with enemy unlawful before enactment of statute. 

After the declaration of war, all trading or commercial intercourse be- 
tween American and German partners was unlawful, and opposed to the 
prublic policy of United States, even before the enactment of Trading with 
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the Enemy Act, Oct. 6, 1917, section 7(b) of which (Comp. St IWa, 
Comp. St. Amr. Supp. 1919, J 3115V^d), recognized that previous trading 
with the enemy was illegal. 

5. Partnership «=»261— Executory agreement to dissolve partDenhip with 
enemy in eontemplation of war is Invalid. 

An executory agreement made between an American citizen and Ger- 
man subjects, after the severence of diplomatic relations and in con- 
templation of war between the two countries, which provided a method 
for dissolution of the partnership, to become effective on the declaration 
of war, was invalid to transfer to the American partner the interest of 
the German partner. 

G* Partoership ^=s>261 — ^Aet of enemy paitners cannot raise imiriied agreement* 
which (hey could not make. 

Since an express agreement by German partners to transfer their In- 
terest in this country to an American partner after the declaration of war 
would be invalid, no such agreement can be implied from the conduct of 
the German partners in taking possession of the German assets and con- 
ducting the business as If the American was no longer a member of the 
firm. 

7. War ^=9l5 — ^Bill before peoee cannot ratify aet wliich could not have been 

authorized. 

Since an American citizen could not, before the declaration of peace 
with Germany, have agreed with his German partners as to disposition 
of the firm assets, the filing by him of a bill to reclaim from the Alien 
Property Custodian the firm assets In this country, which had been seized 
by the Custodian, cannot be given effect as a ratification of the acts of 
the German partners in transferring the American assets to the American 
partner. 

8. War <8=>l£^Ratificatlon of eontract ffissolving partnership is ''completins 

contract, agreement, or obligation^'; "trade." 

In Trading with the Enemy Act Oct. 6, 1917, | 2 (Comp. St 1918, 
Comp. St. Ann. Supp. 1919, § 3115%aa), defining the words "to trade" as 
entering into, carrying on, or completing any contract, agreement, or ob- 
ligation, the ratification of a contract made by enemy partners dissolving 
the partnership would be the completing of a contract, agreement, or 
obligation. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Trade.] 

9. Partnership <@=>282 — American partner has lien on assets of fMneign fina 

An American citizen, who had been in partnership with German sub- 
jects before the war, has a lien on the assets of the firm in this country 
for his share of the capital and profits. 

10. War ^=»12 — ^American partner lield entitled to possession of firm asseta 

An American citizen, who had been in partnership with German sub- 
jects before the war, is entitled to recover possession of such assets from 
the Alien Property Custodian by a bill under Trading with the Enemy Act 
Oct. 6, 1917, § 9 (Comp. SL 1918, Comp. St. Ann. Supp. 1919, § 3115%e), 
but must account to the Allen Property Custodian for the Interests of his 
enemy partners, under section 8(a), being section 3115 V^dd. 

Anderson, Circuit Judge, dissenting. 

Appeals from the District Court of the JJnited States for the dis- 
trict of Massachusetts; George H. Bingham, Judge. 

Suit by Richard Mayer against Francis P. Garvan, Alien Property 
Custodian, and others, to claim property seized by the custodian. 
From a decree requiring redelivery of the property to the plaintiff, for 
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dissolution of the partnership, and for an accounting of the interest 
of enemy partners therein, both parties appeal. Modified and affirmed. 

Edward F. McClennen, of Boston, Mass. (Guy Murchie and Mur- 
ray F. Hall, both of Boston, Mass., on the brief), for plaintiff. 

Elias Field, Sp. Asst. Atty. Gen. (Dean Hill Stanley, Sp. Asst. Atty. 
Gen., on the brief), for defendants. 

Before JOHNSON and ANDERSON, Circuit Judges, and HALE, 
District Judge. 

JOHNSON, Circuit Judge. These are appeals from a final decree 
in equity of the District Court of Massachusetts upon a bill brought 
under section 9 of chapter 106, Act of October 6, 1917, 40 Statutes 
at Large 411 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115y2e), 
known as the Trading with the Enemy Act. By section 7 (c) of the 
act, as amended (Comp. St. Ann. Supp. 1919, § 311Si/^d), it is pro- 
vided : 

"If the President shall so require any money or other property • • ♦ 
choses In action, and rights and claims of every character and description 
owing or belonging to or held for, by, on accoimt of, or on b^alf of, or for the 
benefit of, an enemy or ally of enemy not holding a license granted by the 
President hereunder, which the President after investigation shall determine 
is so owing or so belongs or is so held, shall be conveyed, transferred, assign* 
ed, delivered, or paid over to the Alien Property Custodian, or the same may 
be seized by the Alien Property Custodian." 

At the end of the war with Germany any claim of an enemy or 
ally of an enemy to said property is to be settled as Congress may 
direct. The only action taken by Congress in regard to such property 
was that contained in its joint resolution of July 2, 1921, terminating 
the state of war, in which it is provided in substance that all enemy 
property which had been seized should be retained by the United 
States until the governments with which the United States had been 
at war shall have made suitable provision for the satisfaction of all 
claims of citizens of the United States against them growing out of 
the war or otherwise. 

Section 9 of the act authorizes one not an enemy or an ally of an 
enemy, who claims any interest in the property transferred or seized 
under the act, to institute a suit in equity in the Disrict Court of the 
United States for the district in which he resides to establish his claim. 

Section 2 (a) of the act defines the word "enemy" as an individual 
partnership or other body of individuals of any nationality resident 
within the territory, including that occupied by the military and naval 
forces of any nation with which the United States is at war. 

By executive order of February 26, 1918, the title and interest of 
the enemy property which may be seized is defined to include "such 
as might or would exist if the existing state of war had not occurred.*' 

On May 18 and September 20, 1918, the Alien Property Custodian, 
after due investigation and determination, took possession in the dis- 
trict of Massachusetts of the capital stock of two Massachusetts cor- 
porations and also of certain securities and notes receivable, as the 
property of Rcis & Co., a partnership, whose address was Heidelburg, 
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Germany. The book value of all of this property approximates 
$910,000. 

The firm of Reis & Co., prior to 1913, consisted of Edwin Reis 
and lyudwig Reis, residents of Germany, and Karl B. Strauss, a natu- 
ralized citizen of Great Britain, but a German by birth. This firm had 
succeeded to the business of importing cotton waste from America 
into Germany, formerly conducted by Wilhelm Reis, father of Edwin 
and Ludwig Reis. 

Richard Mayer was bom in Germany, but took out naturalization 
papers in the United States in 1912. In 1898 he was sent to Boston by 
the firm of Reis & Co. to take the place of an agent there and con- 
tinued in its employ until 1907 or 1908, having a bonus interest in 
profits. After leaving the employ of this firm he organized a similar 
business which he conducted on his own account. In 1913 he went 
to Germany and entered the firm of Reis & Co. as an "additional, per- 
sonal, liable partner." 

In the articles of partnership executed at that time the following in- 
troductory statement appears: 

"Uader the firm name of Heis & Ck>., with the main seat at Friedrichsfeld, 
branch at Heidelbnrg, there exists a partnership." 

The names of the personal, liable partners are then g^ven, and also 
that of a special partner, Mrs. Wilhelm Reis. In its first paragraph 
it is provided that Mr. Mayer shall take his domicile in Boston and 
conduct the American business of the partnership. The articles of 
partnership also provided that Mr. Mayer should bring into the part- 
nership his firm business which he had conducted in Boston, with all 
its assets and liabilities, appraised at 200,000 marks ; that Edwin Reis 
should contribute to the capital of the firm 1,179,845.03 marks, Ludwig 
Reis, 1,136,867.26 marks, and Karl B. Strauss 348,313.24 marks. The 
amount contributed by Mrs. Wilhelm Reis as a special partner did 
not appear ; but it was provided that she was to have interest on her 
investment, whatever it was, at 4^^ per cent., but should not participate 
in gain or loss. Each of the partners was to receive interest at 4^ 
per cent, upon the capital he furnished and a fixed salary, and was en- 
titled to draw in the course of each partnership year from the firm 
an d:mount equal to his salary and the interest due him on his invest- 
ment. The participation in gain or loss was to be as follows : Edwin 
Reis, 27% per cent. ; Ludwig Reis, 27% per cent. ; Karl B. Strauss, 
25 per cent. ; and Richard Mayer, 20 per cent. Shares of profit, as 
well as any amount due for compensation not drawn by any partner 
during the partnership year, and interest, were to be credited to the 
capital account of the partners. 

In October, 1914, the complainant caused the Richard Mayer Com- 
pany, one of the corporations whose stock was transferred to the 
Alien Property Custodian, to be organized as a Massachusetts cor- 
poration, and paid in all the capital stock of that company from the 
assets of Reis & Co. in his hands. 

In 1915 he caused the organization, under the laws of Massachu- 
setts, of the Anglo-American Cotton Company, the other corporation, 
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and p^d in all the capital stock of that company from the assets of 
Reis & Co. 

During the latter part of the year 1914 and the early part of 1915 
the German partners remitted to the complainant at Boston about 
$2,500,000, for the purchase of cotton waste for export. With this 
money some cai^oes of cotton waste were purchased and shipped to 
Europe, and the balance was used in pa3ring' for the ca{Htal stock of the 
corporations that were organized and in the purchase of the securities 
that were seized. 

At the death of Mrs. Wilhelm Reis, in 1916, it became necessary 
under German law to secure the signatures of the surviving partners 
to a declaration that she was no longer a memb^ of the firm, and, as 
it was not possible at that time to reach Richard Mayer, his brother, 
Karl Mayer, a resident of Germany, was appointed his "absence trus- 
tee" under German law. 

February 3, 1917, diplomatic relations with Germany were broken 
off by the United States. 

On February 7, 1917, members, in Germany, of the firm of Reis & 
Co. and the "absence trustee/* appreciating that war between Germany 
and the United States was imminent, signed the following document^: 

"Priedrichsfeld, February 7, 1917. 
"Reis & Co. Friedrichsfeld (Bad^): 

"In consideration of the present disturbed condition and the possibility of 
a warlike entanglement with the United States of America the undersigned 
reached to-day the following agreement: 

'*In case of a war between the United States and Germany, Mr. Richard 
Mayer separates himself from the firm of Reis & Co. The distribution of 
the partnership's assets which then becomes necessary, is agreed to take 
place on the following basis: 

"Mr. Richard Mayer renounces all of his claims that he may have against 
the assets of the firm of Reis & Co. in so far as they are located in Europe, 
in favor of the remaining partners: Edwin Reis, Ludwig Reis, and Karl B. 
Strauss. 

"On the other hand, the partners, Edwin Reis, Ludwig Reis, and Karl B. 
Strauss, renounce any claims they may have against the assets of the firm 
of Reis & Co. as far as those assets are located in the United States, in fa- 
vor of Mr. Richard Mayer. 

"With the taking over by Mr. Richard Mayer of all of the assets of the 
firm of Reis & Co., which are located in the United States of America, any 
and all claims on the part of Mr. Richard Mayer against the complete assets 
of the firm of Reis & Co. are once and for all settled. 

"On the other hand, the partners ISdwin Reis, Ludwig Reis, and Karl B. 
Strauss declare that, with their taking over of that part of the European as- 
sets of the firm which represents Mr. Richard Mayer's share, they renounced 
unequivocally all claims against any assets of Reis & Co. located in the 
United States of America. 

"This agreement has been Issued In quadruplicate and a copy handed to 
each of the contracting parties. 

"Frtedrichsfeia, February 7, 1917. 

"Edwin Reis. 
"Ludwig Reis. 
"Karl B. Strauss, 
"Karl Mayer, 
••As Legal Absence Trustee for Richard Mayer of Boston .•' 

Richard Mayer did not learn of the existence of this document un- 
til the spring of 1919^ and it does not appear that he had any knowl- 
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edge until then that an "absence trustee" had been appointed for him. 

War was declared by the United States against Germany April 6, 
1917, and after that date the German partners treated the German 
assets as their own and conducted the business in Europe as if Richard 
Mayer had no interest in it. 

[1] The District Court has ruled that war dissolves a partnership 
under the law of England and the United States, and this ruling is 
fully supported by the authorities cited, among which are Griswold v. 
Waddington, 16 Johns. (N. Y.) 438; The William Bagaley, 5 Wall. 
Z77, 18 L. EA 583; Hanger v. Abbott, 6 Wall. 532, 18 L. Ed. 939; 
The Anglo-Mexican, 118 L. T. N. S. 260 (Privy Council); Hugh 
Stevenson & Sons, Ltd., v. Aktiengesellschaft Fiir Cartonnagen In- 
dustrie, [1918] A. C. 239, 118 L. T. N. S. 126 (House of Lords), 115 
L. T. N. S. 594 (C. of A.). 

[2, 3] The District Court further ruled that the contract of part- 
nership, so far as it related to the American partner and the business 
conducted here, was in case of war to be governed by the law of the 
United States, which "does not sanction continuation of business re- 
lations between its citizens and citizens of a nation with which it is 
at war" ; that the agreement of February 7, 1917, was invalid under 
German law, because it lacked judicial or notarial authentication; and 
that, as Richard Mayer was not a subject of Germany, the German 
court was without authority to appoint an "absence trustee" for him. 

We are satisfied with these rulings and the reasoning by which they 
are supported; but, for additional reasons, we think the agreement, 
if valid under German law, was ineffective to transfer the interest of 
the German partners in the American assets to Richard Mayer. It 
was executory, and made, as stated therein, in contemplation of war, 
and to take effect only in the event that war was declared. 

Mr. Strauss, one of the partners, testified that it was made for the 
purpose of preventing the confiscation of partnership assets by Ger- 
many, and it is so obvious that, if valid, it would defeat the right of 
the United States as a belligerent to seize the interests of German 
partners in American assets, ti?at this also seems to have been its pur- 
pose. 

[4] After the declaration of war, and before the passage of the act, 
all trading or commercial intercourse between the American and Ger- 
man partners was unlawful and opposed to the public policy of the 
United States. The Rapid, 8 Cranch, 155, 3 L. Ed. 520; The Julia, 
8 Cranch, 181, 193, 3 L. Ed. 528; United States v. Grossmayer, 9, 
Wall. 72, 19 L. Ed. 627; Insurance Co. v. Davis, 95 U. S. 425, 429, 
24 L. Ed. 453, in which Justice Bradley said : 

"That war suspends aU commercial Intercourse between the citizens of 
two belligerent countries or states, except so far as may be allowed by the 
sovereign authority, has been so often asserted and explained In this court 
within the last 15 years, that any further discussion of that proposition 
would be out of place. As a consequence of this fundamental proposition, it 
must follow that no active business can be maintained, either personally or 
by correspondence, or through an agent, by the citizens of one belligerent 
with the citizens of the other. The only exception to the rule recognized in 
the books, If we lay out of view contracts for ransom and other matters of 
absolute necessity, is that of allowing the payment of debts to an agent of an 
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Allan enemj, where micfa agent resides in the same state with the debtor. 
But this indulgence is subject to restrictions. In the first place, it must not 
be done with the view ol transmitting the fonds to the principal during the 
continuance of the war, though, If so transmitted without the debtor's con- 
nlvancet he will not be responsible for It" 

It is evident from the act itself that Congress realized that, without 
the passage of the act and at common law, trading with the enemy was 
illegal, for it provided in section 7 (b) that nothing in the act shall be 
taken "to recognize as vaUd or legal" trade with the enemy before 
passage of the act and after the beginning of the war, and it further 
expressly provides that contracts made in contemplation of war shall 
not be included among those which, though executed before the war, 
but to be performed after its declaration, are recognized as legal. 

In order to make certain that the title of enemy property which 
might be seized should not be affected by the declaratipn of war, the 
President, by executive order of February 26, 1918, defined the title 
and interest of enemy property which may be seized to include ''such 
as might or would exist if the existing state of war had not occurred." 

[5, 1] The German partners could make no agreement with the 
complainant after a declaration of war that would be recognized as 
valid in our courts, and therefore no executory agreement entered into 
before the war, and in contemplation of it, could be effective to trans- 
fer their interest to him in the American assets after war had been 
declared. This case is distinguishable from Wilson v. Ragosine & Co., 
[1915, K. B.] 113 L. T. N. S. 47, because in that case the agreement 
for dissolution of the partnership was made on the day before the 
declaration of war and was completely executed before war was de- 
clared. The fact that the German partners took possession of all of 
the assets of the firm in Germany, and conducted the business there 
as if the complainant were no longer a member of the firm, could not 
transfer their interests in the American assets to him; for, if no con- 
tract made by them after war had been declared, to transfer such in- 
terests, would receive the sanction of an American court, no such con- 
tract or agreement could be implied from their acts after the declara- 
tion of war. Thy could not do by acts what they could not do by 
words. 

[7] It is contended that complainant, by filing this bill, ratified the 
agreement of February 7, 1917 ; but he was under the same disabili- 
ties as his partners in regard to commercial intercourse between them, 
and there was no time after the declaration of war until Congress de- 
clared the state of war to be at an end, July 2, 1921, that he could 
have, by any communication or negotiation with his former partners, 
ratified the alleged agreement, and if he could not ratify by communi- 
cation or negotiation with them, he could not by the act of filing this 
bill. 

[8] In the Trading with the Enemy Act, Congress, in section 2 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSViaa), defines the 
words "to trade": 

''(a) Pay, satlsdCy, compromise, or give security for the payment or satlsfao- 
tlon of any debt or obligation.** 
278 F.— S 
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''(c) Enter into, carry on, complete, or perform any contract, agreement, or 
obligation. 

**(d) Buy or sell, loan or extend credit, trade In, deal with, exchange, trans- 
mit, transfer, assign, or otherwise dispose of, or recelye any form of prop« 
erty. 

"(e) To hare any form of business or commercial communication or Inter- 
course with." 

Ratification of the alleged agreement would certainly be the com- 
pletion of a "contract, agreement, or obligation." 

[9] Whether title to the American assets after the declaration of 
war was in the partnership as a legal entity, or in the former partners 
as joint owners in proportion to the shares to which each might be 
entitled after liquidation, complainant had an equitable lien upon all 
the American assets to secure the distributive share which might be 
due him after liquidation, and also to secure the payment of partner- 
ship debts. 

Under the partnership articles the complainant is entitled upon dis- 
tribution to have repaid him out of the assets of the partnership the 
amount of his capital investment, with interest, and also 20 per cent, 
of the net profits which had been earned by the partnership, and he is 
liable for 20 per cent, of all losses. 

The^ District Court has found and decreed : 

'That, upon the present state of the evidence, this court is unable to state 
an account as between the parties, or Richard Mayer and the Allen Property 
Custodian, there being no evidence of the actual value of the American prop- 
erty or of the German or English property, and there being no evidence of 
the llabUltles of the firm." 

We think this finding and decree is fully sustained by the record. 

[10] Because of complainant's equitable lien as a partner, he was 
entitled to possession on April 6, 1917, of all the partnership property 
under section 8 (a) of the act (section 3115^dd), the material parts 
of which are as follows: 

"That any person not an enemy or ally of en^ny holding a lawful mort- 
gage, pledge, or lien, or other right In the nature of security In property of 
an enemy or ally of enemy which, by law or by terms of the Instrument 
creating such mortgage, pledge, or lien, or right, may be disposed of on no- 
tice or presentation or demand • • • may continue to hold said property, 
and after default may dispose of the property in accordance with law 

* * * under such rules and regulations as the President jshall prescribe. 

• ♦ ♦ Provided further, that if, on any such disposition of property, a 
surplus shall remain after the satisfaction of the mortgage, pledge, lien, or 
other right in the nature of security, notice of that fact shall be given to the 
President pursuant to such rules and regulations as he may prescribe, and 
such surplus shall be held subject to his further orders." 

Under this section the District Court has decreed: 

"That the complainant 'on the dissolution of the partnership with the out- 
break of war had a lien on the American assets and their proceeds for what 
was due him from the partnership on an accoimting of the affairs of the 
partnership and was entitled to retain the American assets in his hands un- 
til the satisfaction of the amount due him on such accounting." 

"That the plaintiff is entitled to the immediate repossession of all prop- 
erty so seized and the net proceeds arising therefrom; that the plaintiff shall 
hold possession of the money and property so delivered to him under the 
terms and provisions of section 8 (a) of the Trading with the Snemy Act, and 
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of the rights and duties in respect thereof which are set forth in paragraph 
10 of this decree." 

It was not the purpose of Congress in the passage of the act to de- 
prive an American citizen of his property rights or to so administer 
the act as to cause him unnecessary financial loss. It can be easily 
conceived that the American partner, because of his knowledge of 
the partnership business and the value of its assets, could realize 
more from the firm assets upon liquidation than the Alien Property 
Custodian; and a serious financial loss might be caused him if the 
liquidation were conducted by one with no experience in the business 
of the partnership and with less knowledge of the values of the firm 
assets than that possessed by him. 

The decree of the District Court is amended by striking therefrom 
paragraphs 12 and 13, and inserting in place thereof the following: 

"12. That the defendant Francis P. Garvan, as Alien Property Custodian, 
is entitled, out of the surplus of the money and property In controversy In 
this cause which ihay remain after the satisfaction of the distributive share 
of the plaintiff on acconntlng, to the allowance of reasonable fees and expens- 
es for services herein rendered by Ellas Field, Esq., who appeared as his 
counsel In this behalf ; that the sum of $10,000 is found to be a reasonable al- 
lowance for said Ellas Field to cover his services and expenses in this behalf; 
and that no allowance be made for the services of George P. RoweU. 

"13. It is therefore adjudged, ordered, and decreed as follows : 

"First That such allowances shall not be deemed to be an obligation of the 
said Garvan Individually, or as such Custodian, but merely a charge against 
such credits as he may be entitled to upon an accounting by the plaintiff. 

"Second. That all of the pr<^erty in the hands of the said defendants, Allen 
Property Custodian and Treasurer of the* United States, be by them respec- 
tively delivered into the possession of the plaintiff. 

"rniird. That the plaintiff shall hold possession of the money and prop- 
erty, so delivered to him, under the terms and provlslcms of section 8(a) of 
the Trading with the Enemy Act and with the rights and duties in respect 
thereof which are set forth In paragraph 10 of this decree." 

So modified, the decree of the District Court is affirmed, with costs 
to neither party, and the case is remanded to that court for further 
action not inconsistent with this opinion. 

ANDERSON, Circuit Judge (dissenting). I regret that I cannot 
concur in the result reached by the majority of the court. I think it 
so perverts the Trading with the Enemy Act as to make it unneces- 
sarily harmful to American citizens and probably ultimately advan- 
tageous to Germans. 

At the outset it should be held clearly in mind that the case before 
us does not involve the right of the Custodian to seize the property 
in question. It involves only his right to retain it, or, as the case now 
stands, to retake a portion of it after accounting by the plaintiff. This 
anomalous and somewhat confusing situation — of a right to seize 
what may not be lawfully retained — arises out of the necessities of 
war. It is expressly contemplated by the act. Compare Central Trust 
Co. v. Garvan, 254 U. S. 554, S66, 41 Sup. Ct. 214, 65 L. EA 403, 
where, for the purposes of immediate possession, the determination 
of the Custodian was held conclusive, "whether right or wrong." In 
some cases, including the opinion of the court below, are expressions 
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as to the Custodian's right to seize, when what 16 really meant is 
the Custodian's right to retain. It is solely with the right to retain, or 
condemn as alien enemy property, that this case is concerned. The 
seizure by the Custodian neither made, destroyed, nor affected any 
rights now in question. 

In the view I take of this case, the salient facts are within narrow 
scope. Many of the details set forth in the majority opinion seem to 
me to have no bearing on the real case. 

In 1916, Reis & C^. was a partnership made up of one American 
and two (or three) Germans. A part of the assets were in America, 
under the direct control of the American partner, the rest in Europe. 
Dissatisfied with the business relations, the American partner, through 
an agent indicated in 1916 to the German partners a tentative desire 
to dissolve the partnership and to liquidate without a detailed account- 
ing ; he taking all the American assets, and they all the German assets. 

On February 7, 1917, after the breach of diplomatic relations, and 
while communication with Germany was impossible, the German part- 
ners executed a document, set forth in full in the majority opinion, 
intended to be an agreement in contemplation of war, for the disso- 
lution and liquidation (both) of the partnership affairs — to take effect 
contemporaneously with the outbreak of war— on exactly the terms 
indicated by the American partner a year before. At that time, as the 
District Court fouftd, the American assets were, so far as the Ger- 
mans knew, not far from the American partner's proportion of the 
total American and European assets. This document was signed by 
the American partner's brother, purporting to act as "absence trus- 
tee*' under a court appointment. It was to take effect, not after, but 
eo instanti with, war. This distinction is important, and seems to be 
overlooked by the majority. It purports to release the American as- 
sets from all claims of the Germans, while asserting for them full 
title in all the European assets, and the Germans thereupon appropriat- 
ed to their own use all the European assets in such fashion, as to 
make it probably impossible thereafter to state an account with even 
approximate accuracy. 

The decision here, as in the court below, goes upon the theory that 
the agreement of dissolution and liquidation was void; that it had no 
effect upon the rights of the German partners to an ultimate account- 
ing for the American assets; that, therefore, the plaintiff must now 
account for "enemy property" in the American assets. 

I cannot accept that theory. I think that agreement was consonant 
with our public policy — ^indeed, in aid of it. By it the parties simply 
agreed to the dissolution which the law would have made, if the par- 
ties had not. 

They also agreed to an instant liquidation, in specie — ^now claimed 
to be advantageous to the American partner. I cannot understand 
how our public policy can be impaired by an agreement giving an Amer- 
ican citizen his share in full, or even overflowing, measure. Such an 
agreement certainly lends no aid to the public enemy; it is very help- 
ful to our own citizen. 
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See the pangent mitiion of Halsbury, L. C, in Jansen v. Dreifon- 
tein Mines Co., [1902] A. C. 484, 489 et seq. 

See the case of Hugh Stevenson, etc., v. Aktiengesellschaft, [1918] 
A. C. 239; same case in the court below, [1917] 1 K. B. 842. In 
the seven opinions of the Lords and Lord Justices dealing with the 
results of the outbreak of war on such a partnership, most aspects oi 
the questions now involved are expressly or impUedly dealt with. 

Consider the situation that the outbreak of the war would have left 
the partners in, without any agreement: Under American law, the 
partnership would have been dissolved ; the American partner would 
hold the American assets as his own up to the amoimt ot his interest, 
and no more. The ultimate right of the Germans to a full accounting 
would, uidess the United States decided to confiscate, be simply sus- 
pended during the war. Under German law the partnership was not 
dissolved. The Germans were, nevertheless, as this* record shows, in 
danger of having their business seizea b>' the German government, 
because of alleged American interests in it. Under such circumstances, 
the interests of the parties drove them to exactly the course that the 
law required : A severance of their business relations, advantageous, 
at least during the war, to the nationals ofiihoth countries. There was 
only one way they could sever. Commiuilifetion was impossible ; they 
guessed, or roughly estimated, the amount of assets, and divided the 
assets, American and European, on national lines, in specie. It hap- 
pened, as the government contends, that the American got the better 
of the bargain. But, if he had got the worst of the bargain, he would, 
in this country, be remediless. In that event he could keep as his 
own the American assets, and, now that the war is ended, resort to 
litigation in Germany for the balance due. 

Otherwise put: The agreement, if bad, is bad solely because the 
American assets happened to equal or exceed the American partner's 
share in a liquidation made strictly in accordance with the partnership 
articles. 

No case is cited by the majority of the court, or by counsel for the 
Custodian, in support of the proposition that such agreements in con- 
templation of war are contrary to public policy. There is no allegation 
by the Custodian that Mayer was to take a surplus on secret trust for 
the Germans. So far as this record shows, all Mayer has done through- 
out is to comply with all the demands of the Custodian and bring this 
suit — in which he was not even called as a witness. We must assimie 
that, if the government could show that the liquidation was in any 
way intended for the benefit of alien enemies, it would have alleged 
and proved it. On this record, we are making rulings as applicable 
to Mayflower descendants as to naturalized Germans. 

So far as the agreement of dissolution and liquidation in contem- 
plation of war is concerned, the case is on all fours with Wilson v. 
Ragosine Co., [1915, K. B.] 113 L. T. N. S. 47, where a similar agree- 
ment as to dissolution and liquidation was made on August 3, 1914, 
the day before Great Britain declared war, and was sustained by the 
court On the same point, see, also, Jansen v. Driefontein Mines Co., 
supra. 
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Judge Bingham in the District Court does not seem to have regard- 
ed an agreement advantageous to an American citizen as contrary to 
public policy. But he held it void because of failure to comply with 
the technical requirements of the German Code as to absence trustees. 

In my view, the German Code has no application. I think the con- 
tract as to the American assets must, as all of us in both courts hold 
as to dissolution of the partnership by war, be construed under Amer- 
ican law — the law of the place of performance. See Pritchard v. Nor- 
ton, 106 U. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104; Hamlyn v. Talisker, 
1894, A. C. 202. The authorities would warrant us in holding that 
plaintiff's brother acted as agent of necessity. Buford v. Speed, 74 
Ky. (9 Bush) 338; Mayer v. United States, 3 Ct. CI. 249; United 
States V. Lapene, 17 Wall. 601, 21 L. Ed. 693 ; Williams v. Paine, 169 
U. S. 55, 18 Sup. Ct. 279, 42 L. Ed. 658; Sheanon v. Insurance Co., 
83 Wis. 507, 53 N. W. 878. 

But if the plaintiff's brother acted as previously unauthorized agent, 
so that his act may require ratification by conduct or otherwise, I 
think there was such ratification, as the District Court found, by 
bringing this suit. In this suit the court, not the plaintiflF, caused no- 
tice to be given to the GeMM.n partners. For an American citizen to 
bring a suit in the courts ^Wiis own country, alleging his contentment 
with a liquidation of his former partnership, made by his former part- 
ners, is not trading with the enemy. Jansen v. Driefontein Consol, 
Mines, supra. Notice having been given by the court to the Germans 
of Mayer's acquiescence in what the Germans had done, I cannot see 
why Mayer is not now bound, precisely as though he had originally 
authorized his brother to act as his agent in that transaction. At any 
rate until he disaffirms, if he can disaffirm, the liquidation stands. He 
has not disaffirmed. How could Mayer disaffirm, when he could not 
legally communicate with the Germans? To have attempted disaffir- 
mation before peace was made might well have been held trading with 
the enemy. Was it his duty to disaffirm in this suit?. 

The Germans, therefore, have and had at the time of the seizure no 
rights in the American assets. There was no "enemy property" with- 
in the meaning of the act. Only positive acts of disaffirmance by 
Mayer after full knowledge would reinstate the Germans in their 
original rights to a full accounting. The seizure neither created nor 
affected any rights now under consideration. It may, as the govern- 
ment contends, have been ''analogous to an attachment" (Kohn v. 
Kohn, Inc. [D. C] 264 Fed. 253) to make sure the property is "forth- 
coming if finally condemned," but it "does no more" (Central Trust 
Co. V. Garvan, 254 U. S. 554, 569, 41 Sup. Ct. 214, 65 L. Ed. 403). 
The analogy is not complete, it may mislead. The seizure was not a 
right-creating proceeding; it was merely a right-securing proceeding. 
What, if anything, the Germans had, the Custodian seized, and may 
retain until Congress otherwise provides. But the measure of the Cus- 
todian's right to hold is the extent of the Germans' rights ; and they 
had and have none as to the American assets. If, as is argued, the 
liquidation agreed to by the Germans, and made by them so far as they 
could make it, was advantageous to the American, can the Custodian 
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compel the American citizen to disaffirm — for the ultimate benefit of 
our former enemies — unless we abandon our traditional policy as to 
confiscation? Compare Kershaw v. Kelsey, 100 Mass. 561, 570, 97 
Am. Dec. 124, 1 Am. Rep. 142, where there is a long and learned re- 
view of enemy trading law by Mr. Justice Gray. See, also. Brown v. 
United States, 8 Cranch, 110, 3 L. Ed. 502; Hanger v. Abbott, 6 Wall. 
532, 537, 18 L. Ed. 939. 

But, entirely apart from ratification by bringing this suit, the Ger- 
mans were barred by what they signed and did. For present purposes 
it was not necessary that the contract of liquidation should be con- 
temporaneously bilateral. In re Portuguese Mines, 45 Ch. Div. 16; 
Thompson v. Williams, 58 N. H. 248; Manchester Street Ry. Co. v. 
Williams, 71 N. H. 312, 320, 52 Atl. 461. 

Whether we regard the transaction of February 7, 1917, as a waiv- 
er, a release, or an option to Mayer by the Germans, it is clear that 
until, after full knowledge of what had been done, Mayer had in- 
sisted on a full accounting, the Germans could maintain against him 
no bill for an accounting. What they signed and did ended their rights 
in the American assets, unless and until Mayer asserted continuing 
rights in the European assets. 

Test the question by assuming that peace had been made in Sep- 
tember, 1917, before the Trading with the Enemy Act was passed, 
restoring to the Germans all their ante bellum rights in our courts* 
and as to property in thi$ country, and that they had then brought 
against Mayer a bill for a full accounting of all the partnership assets, 
i^Snerican and European, that Mayer had pleaded the agreement of 
February 7, 1917, and their appropriation of all the Europ6an assets 
to their own use, and that he had seasonably, after knowledge, ratified 
such liquidation in specie; would any court have sustained the Ger- 
mans* bill for an accounting ? 

Plainly, the majority opinion goes on the theory that there should 
be an accounting because, and only because, the liquidation made by 
the Germans was advantageous to the American. If the accounting 
to the expense of which we are to subject the American partner shows 
no surplus for the Germans, the Custodian takes nothing. Nor is 
there any provision to reimburse the American for expenses incurred 
in an accounting for the prospective benefit of our (former) enemies. 

But the act was intended to cripple German enemies, not to harm 
American citizens. A construction so inconsistent with its manifest 
purpose, should not be adopted, even if there were — ^as there is not — 
language even superficially capable of such meaning. Compare Trinity 
Church V. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 
226; and cases cited and reviewed. Douglas v. United States, 14 Ct. 
CI.1. 

I repeat, the Custodian can now retain (or retake after an account- 
ing) nothing that the Germans could not, assuming the war barriers 
removed, recover in a suit for an accounting. 

Reverting again to the proposition that the government acquired 
by the seizure rights in the American assets that could not be cut oflF 
by the ratification — the point where my views diverge from Judge 
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BINGHAM'S— as I read the opinion of tfie Supreme Court b Central 
Trust Co. V. Garvan, 254 U. S. 554, 569, 41 Sup. Ct. 214, 65 L. Ed. 
403,. the court there held that seizure created no rights, certainly, no 
rights beneficial primarily or ultimately to enemies. Undoubtedly the 
Custodian, if he has seized property shown finally to belong to Amer- 
ican citizens, may, having "all the powers of a common-law trustee," 
sell it, remitting the owner to a claim for the proceeds. Damage from 
such proceeding is one of the risks the war imposed on our own citi- 
zens. But I find nothing in section 9, nor elsewhere in the act, indi- 
cating that seizure, either "with the strong hand" (254 U. S. 568, 41 
Sup, Ct 214, 65 L. Ed. 403) or by "resort to the courts," transmutes 
citizen prop«ty into enemy property or otherwise broadens the power 
of final condemnation. The closing sentences in the opinion of }/Lr. 
Justice Holmes in Central Trust Co. v. Garvan, supra, sustaining the 
right of the Custodian to maintain "purely possessory actions," are: 

"Tbe present proceeding sires nothing but the preliminary custody sudi as 
would have been gained by seizure. It attaches the property to make sure 
that it is forthcoming if finally condemned and does no more." 

Douglas V. United States, 14 Ct. CI. 1, and Mayer v. United States, 
3 Ct. CI. 338, look the same way in favor of such construction of trad- 
ing with the enemy acts as not to invalidate transactions beneficial to 
citizens unless actually lending aid to enemies. The views expressed 
*hy Mr. Justice Gray iit Kershaw v. Kelsey, supra, on full review of 
the authorities, lend further support for my conclusions. In 100 Mass. 
573, 97 Am. Dec. 124, 1 Am. Rep. 142, Mr. Justice Gray said: 

''At this age of the world, when all the tendencies of the law of nations are 
to exempt* individuals and private contracts from Injury or restraint in con- 
sequence of war between their governments, we are not disposed to dedare 
such contracts unlawful as have not been heretofore adjudged to be incon- 
sistent with a state of war." 

In the majority opinion it is said: 

"Mr. Strauss, one of the partners, testified that It was made for the pur- 
pose of preventing the confiscation of German assets by Germany, and it Is 
so obvious that, if valid, it would defeat the right of the United States |is a 
belligerent to seize the interests of German partners in American assets, 
that this also would seem to have been its purpose." 

I do not so construe the record. The purposes as shown both by 
the evidence and by the agreement were to leave i;io American interest 
in German assets which might cause the German government to seize 
the business over there on the same theory upon which our government 
has proceeded against the business here. 

Another Strauss, an expert on German law, testified that the Ger- 
man government would not object to the dissolution and liquidation 
agreement, "because German nationals would acquire additional prop- 
erty." This seems to me the sound view. Nor would the agreement 
"defeat the rights of the United States as a belligerent to seize the in- 
terest of German partners as American assets," except as ending busi- 
ness relations between Germans and- Americans that ought to. have 
been ended would lessen the occasions for sequestration. Seizure and 
(possible) subsequent confiscation are merely aids to the general policy 
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of nonintercourse between enemies, and of furnishing a means of crip- 
pling and punishing enemies, not of injuring citizens. 

The act was not intended to cause the accumulation in the Cus- 
todian's hands of a huge conglomeration of properties largely of Amer- 
ican ownership, or to prevent Germans and Americans from complete- 
ly severing business relations on the outbreak of war, so that each 
set of nationals might be free from temptation for disloyal dealing 
with enemies. It was not intended to prevent Germans from releasing, 
if and when war should be declared, possibly valuable rights to Amer- 
icans. The William Bagaley, 5 Wall. 377, 407, 408, 18 L. Ed. 583; 
The Anglo-Mexican, [1918] A. C. 422. 

In my view, the agreement of February 7, 1917, is one that ought 
to be sustained, as directly in furtherance of public policy. 



PAGE et al. v. UNITED STATED* 

(Oircnit Court of Appeals, Ninth Circuit January 16, 1922.) 

No. 8677. 

L Ii^oixicating liquors <&»236(6H, 9)— Evidence hM to suBtain eoiiTiettoD of 
dub meinber and offieer. 

In a pfoeecQtion for unlawful possession of intoxicating liquor and 
maintaining a common nuisance for tlie sale of such liquor at a club, 
evid^ice that one of the defendants was a member and officer of the dub 
and that he occasionally tended the bar, though that was generally done 
by others, and that he was present on the night of the raid, held suffi- 
cient to warrant the jury in convicting that defendant 

2. CooBtiiatioina law ^s>5(V— Congress has Implied powers to adopt reasoD- 
able means to effeetuate espress powers. 

Under Const, art 1, | 8^ d. 18, giving Congress power to make all laws- 
necessary and proper for carrying into execution the powers vested in it. 
Congress has implied power to adopt any means which are appropriate 
and adapted to effectuate an express object, so long as such means are 
not prohibited, but consist with the Constitution, and these implied powers 
extend to the enforcement of the Bighteenth Amendment, as well as t» 
other parts of the Constitution. 

8. Iiit«Kxieating llqaore <S»>^H, New, voL 8A Ker-No. Series— Restriction oi» 
possession is reasonably neeeasacy to enforee ProMbltton Amendment 

The restrictions on the possession of intoxicating liquors contained in Na- 
tional Prohibition Act tit 2, § 3, are reasonably adapted to the enforce- 
ment of the prohibition against the unlawful manufacture, sale, or trans* 
portation of intoxicating liquors under the Eighteenth Amendment, so that 
such restrictions are not beyond the power of Congress to enacft 

4 Intoxlcatiqg liquors ^=»242— Possession is punisliable under general pen> 
alty clause. 

Though National Prohibition Act tit. 2, f 8, prescribes no penalty for 
the unlawful possession of intoxicating liquor, such possession is punish- 
able under section 29, imposing a penalty of a fine of not more than $S(y> 
for the violation of any of the provisions of the act for which a special 
penalty is not prescribed, so that the remedy for unlawful possession la 
not restricted to the seizure and destruction of the liquor under se^^tion 25. 

^B3»For oUier cas«8 see same topic a KBY-NUMBBR in all Ke7-Namb«r«d Digetts a *nd«ZM 
•Certiorari denied 258 U. S. — , 42 Sup. Ct. 461, 66 U B^. — . 
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5. Criminal law ^»197— Bridenee held to sbow maintaining nuisance, in addi* 
tlon to iN)68e86ion dmrgeS in another count, so that conviction on first 
ooont did not tMur eonvioiion on second. 

Where the indictment charged unlawful possession of intoxicating liq- 
uors in one count, and maintaining a nuisance for the unlawful sale of in- 
toxicating liquor in a second count, evidence which^ in addition to es-. 
tabllshlng the possession as alleged, tended to show sales to various in- 
dividuals on different occasions, held sufficient to establish the offense of 
maintaining a nuisance, apart from the offense of possessing the liquor, so 
that conviction on the first count did not bar conviction on the second. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

William Page and others were convicted of unlawfully possessing in- 
toxicating liquor, and of maintaining a common nuisance for the un- 
lawful sale of intoxicating liquor, and they bring error. Affirmed. 

Frank J. Murphy and Oscar Hudson, both of San Francisco, Cal., 
for plaintiffs in error. 

Robert O'Connor, U. S. Atty., and Mark L. Herron, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellants were charged, by an in- 
formation filed November 10, 1920, with violating sections 3 and 21 of 
title 2 of the act commonly known as the "National Prohibition Act." 
The information contained two counts. The first count charged : 

"That one William Page, Bmest Bnrr, Milton Brown, and William Finley, 
whose full and true names, other than as herein stated, are to affiant un- 
known, late of the Northern division of tho Southern district of California, 
heretofore, to wit, on or about the 30th day of October, A. D. 1920, at a cer- 
tain place commonly known as 'Douglas Club/ No. 1211 F. street, in the city of 
Fresno, county of Fresno, within the Northern division of the Southern 'dis- 
trict of California, and within the Jurisdiction of this honorable court, did 
knowingly, willfully, and unlawfully have in their possession, and did know- 
ingly. willfully, and unlawfully aid, assist, and abet each other to hare in their 
possession, for beverage purposes certain intoxicating liquor, to wit, one pint 
bottle of jackass brandy, containing alcohol in excess of one-half of one per 
cent by volume, in violation of section 3, title 2, of the Act of Octobec 28. 
1919, commonly known as the National Prohibition Act" 

The second count charged that the defendants — 

"on or about the 80th day of October, A. D. 1920, did knowingly, willfully, 
and unlawfully maintahi a common nuisance, that is to say, a room and 
place, and did knowingly, willfully, and unlawfully aid, assist, and abet each 
other to unlawfully maintain a common nuisance, that is to say, a room and 
place at what is commonly known as Douglas Club, No. 1211 F street, in the 
city of Fresno, county of Fresno, In the state and Nortbem division of the 
Southern district of California, and within the Jurisdiction of this honorable 
court, where intoxicating liquor, to wit, one pint bottle of Jackass brandy, 
containing alcohol in excess of one-half of one per cent by volume, was sold, 
kept and bartered, in violation of section 21, title 2, Act of October 28, 1919, 
commonly known as the National Prohibition Act" 

^s»For other c*a«s ate sam* topic 6 KBT-NUMBER In aU Koj -Numbered Digests A Indexee. 
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Upon the trial of the cause all of the defendants were convicted. 
Judgment was entered accordingly, and from this judgment appellants 
prosecute this writ. 

[1] It is contended in behalf of the appellant Ernest Burr that there 
is no evidence in the record to support the judgment against him on 
either of the counts in the information. William Page, one of the de- 
fendants, testified : • . 

"Mr. Barr was connected with this dub^ hot not now. He used to seU 
9oft drinks there, and the same situation existed in regard to Mr. Brown. 

♦ • • Mr. WUUam Flnley was vice president I recall the night the 
officers went in there. • • • au four of ns had the management of the 
bar, or anybody else in the (dub. Mr. Burr, Brown and Finley and I stayed 
behind the bar more than anybody else, but anybody could stay behind there. 
AU these members were dub members and they are now." 

Hariy Erickson, city license collector, testified that the license of the 
Fred Douglas Club was issued to Burr and Finley as owners. Mr. 
Burr admits that he was. present at the club the night of the raid and 
that he was at that time a member of the club. He admitted that he 
and another person originally leased the building where the club was 
conducted. If the jury believed this testimony, the court is of the 
opinion that it was sufficient, with the natural and reasonable infer- 
ences to be drawn therefrom, to warrant the verdict of the jury. 

It is next contended that the Eighteenth Amendment to the Consti- 
tution of the United States confers no power upon Congress to legis- 
late against the possession of into:{cicating liquor, the manufacture, sale, 
and transportation being the only things prohibited, and that therefore 
section 3 of title 2 of the National Prohibition Act (41 Stat. 305, 308), 
vmder which the prosecution upon the first count in the information is 
based, is invalid and unconstitutional. 

The Eighteenth Amendment to the Constitution of the United States 
provides as follows : 

"Section 1. After one year from the ratification of this article the mann- 
factnre, sale, or transportation of Intoxicating liquors, within, the importation 
thereof Into, or the exportation thereof from the United States and all terri- 
tory subject to the Jurisdiction thereof for beverage purposes Is hereby pro- 
hibited. 

"Sec. 2. The Congress and the several states shall have concurrent power to 
enforce this article* by appropriate legislation." 

The Act of October 28, 1919 (41 Stat 305), provides, in title 2, sec- 
tion 3, page 308, that — - 

"No person shall on and after the date when the Eighteenth Amendment 

• • • goes Into effect, manufacture, seU, barter, transport, Import, export, 
deliver, furnish or possess any intoxicating liquor except as authorized In 
this act, and all the provisions of this act shall be liberally construed to the 
end that the use of Intoxicating liquor as a beverage may be prevented." 

[2] The objection that a statute is unconstitutional which is not au- 
thorized by the* express letter of the Constitution is not new. Article 
1, § 8, cl. 18, of the Constitution provides that Congress shall have 
power — 

"to make all laws which shall be necessary and proper for carrying Into exe- 
CQtioii the foregoing powera* and all other powers vested by this Constltatloii 
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in the government of the United States or in any department or ofBc^r 
thereof." 

In McCuUoch v. Maryland, 4 Wheat. 316, 420, 4 L. Ed. 579, Mar- 
shall, the great Chief Justice, commenting upon the power of Congress 
to provide the means for carrying into effect a constitutional provision, 
declared a rule of construction which has been followed since. He 
said: 

*'We think the sound construction of the Constitution must allow to the 
national legislature that discretion, with respect to the means by which the 
powers it confers are to be carried into execution, which will enable that 
body to perform* the high duties assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, let it be within the scope of the 
CoDstitui(»]« and all means which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but consist with • • • the Con- 
stitution, are constitutionaL" 

[3] This rule is applicable to the construction of the section of the 
National Prohibition Act under consideration. If, in order to enforce 
the constitutional amendment, it is necessary to restrict the possession 
of intoxicating liquor to those having permits to possess the same and 
to private houses when intended for the sole use of the owner and his 
family and for bona fide guests, it is within the discretion of Congress 
to prohibit the possession as a means for the enforcement of the amend- 
ment. As said by the Circuit Court of Appeals for the Sixth Circuit 
in Rose v. United States, 274 Fed. 245 : 

"Congress in the exercise of its power has determind^ that it is essential 
nnd appropriate to the enforcement of this constitutional amendment to re- 
strict t^e possession of intoxicating liquors to those having permits to keep 
and possess the same and to private homes when intended for the sole use of 
the owner and his family and their bona fide guests. The possession of intoxi- 
cating liquors is the first essential to its barter and sale as a beverage. 
Intoxicating liquors, stored in the same building in which the owner or occu- 
pant of the building is conducting a business with the public generally, not 
only furnishes opportunties for the violation of the provisions of this con- 
stitutional amendment, but would also tend to hinder, delay, and prevent the 
detection of unlawful trafiSc tjierein. It would therefore appear that this pro- 
vision of the National Prohibition Act has a substantial relation to the en- 
forcement of national prohibition, and that Congress has not in this respect 
transcended its power or abused the discretion conferred upon it by the sec- 
ond section of the Eighteenth Amendment" 

[4] It is objected that the only penalty provided in' the case of unlaw- 
ful possession of intoxicating liquor is the seizure of the liquor and its 
destruction under the provisions of section 25 of title 2 of the act 
Tliere is no penalty either special or otherwise provided in section 3 of 
title 2 of the act for the possession of intoxicating liquor, but it is 
made unlawful, and in section 29 of the act it is provided that — 

"Any person • ♦ ♦ who • • • violates any of the provisions of 
this title, for which offense a special penalty is not prescribed, shaU be fined 
for the first offense not more than $500." 

The defendants were each fined $100 under this section of 'the act. 
The penalty was properly imposed. 

[5] It is objected that both of the counts of the information are sup- 
ported by the same evidence and that therefore conviction on the first 
count is a bar to conviction on the second coimt The objection cannot 
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be sustained. The second count chaises that the defendants maintained 
a common nuisance at the Douglas Club, No. 1211 F street, in the city 
of Fresno, in violation of section 21 of the act. There is abundant evi- 
dence in the record to support this charge in addition to the evidence 
relating to the "possession by the defendants of one pint bottle of jack- 
ass brandy" charged in the first count. 

Le Roy Toast testified that in August he purchased at the club, of 
these defendants, a half pint of brandy from a man introduced to him 
by his cousin, a member of the club, and that also he smelled liquor and 
wine at the same club. Ray Palmer testified that in September he was 
told by Lee Toast that he could get liquor at the club, and that Toast, 
the man who told him, took his money, stationed the witness at the 
front, and came out of the back way ; that he paid the sum of $10 f oi* 
a bottle, and received it in the alley back of the club ; also that on an- 
other occasion he purchased in the kitchen of the club from a man em- 
ployed there as cook, a drink of jackass brandy, paying 50 cents for it 
and giving the man who served him 50 cents by way of a tip. 

Guy Shoun, a police officer of the city of Fresno, testified that Mr. 
Finley, one of the defendants, told him that he had been selling Hquof- 
for four months at 35 cents a drink, and that Page told him the same. 
Mr. Page said to the witness that he, Finley, Burr, and Brown, but 
mostly Mr. Brown, had been selling the liquor, as he was the bartender 
and paid to do that. He did not say he meant the entire club ; he said 
those four were the ones who had the management of the club. He said 
they served die drinks of the booze; he was sure he said "jackass" or 
liquor ; * * ♦ that he asked who sold the liquor, and he (Finley) 
said BroMm sold it, and when Brown wasn't there, Burr sold it, and 
when Burr wasn't there. Page sold it, and so on, but that Brown sells 
it as he is the bartender ; that he is sure he said to Finley : "Who sells 
this liquor?'* and not "drinks." This statement is corroborated by the 
testimony of A. D. Truesdell, a police inspector of the city of Fresno. 

Frank Traux, the chief of police of the city of Fresno, testified : 

"I liad a conversation with the defendants after their arrest No offers of 
Immtinlty were made to defendants, and we did not compel them to testify by 
threats or intimidation. Their statements were volnntarily made. • ♦ ♦ I 
told Mr. Page that I wanted to know how long they had been selling moon- 
shine liqnor ; I think I called it Jackass brandy at the time; and he said ofP 
and on since the country, had gone dry, but oft and on for the last three months 
they had been selling it to men whom they knew. I told them they had gotten 
past pretty easy; that we had been after them for quite a while ; and he said, 
•Yes,* we had nearly gotten them two or three times, but they had always got- 
ten it hid. • • ♦ I said we understood they had some of the liquor hid, 
and brought It in one bottle at a time, and he said, 'Tes,' but we hadn't 
found It- 
Mrs. Ida Hensley, residing: at 1707 F. street in the city of Fresno, 
testified that she visited the Douglas Club on or about the 29th of Octo- 
ber, and that Mr. Page offered her a drink, which she took and drank ; 
that she is familiar with the odor and taste of liquor; that the contents 
of the glass handed her looked hke liquor, had Ae taste of liquor, and 
smelled like liquor. 

This evidence shows that the defendants maintained a common nuis- 
ance, as distinguished from a single unlawful act of possessioo. The 
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charges in the information were sufficient to acquaint the defendants 
with the nature of the offense for which they were tried, and the evi- 
dence was sufficient to support the charges contained in both counts. 
The judgment of the District Court is affirmed. 



KINO COUNT¥, WASH., v. SEATTUB SCHOOL DIST. NO, L 

(Circuit Ck>urt of Appeals, Ninth Circuit January 9, 1922.) 

No. 8718. 

L Schools and sdiool dtetricts «=»114 — ^District may maintain suit to reeorer 
its proportioD of a fUnd li«ld in trust by tlie eouuty for sdiool puiposea. 

A district, made by statute a body corporate, with power to sue and be 
sued, and charged with administration of its schools and the funds ap- 
propriated therefor, may maintain a suit to recover its proportionate share 
of a fund held in trust by the county for the benefit of the public schools 
therein, and which the county is diverting to other purposes. 
t. Attorney General ^=s>7— Schoob and school distiiets «=»118^Attoniey Gen- 
eral represents public only where conmninity rights InvolTedft and is not 
proper .party to bring suit to enforce rights of school dbtriet against 
county. 

It is the province of an Attorney General to represent the general pub- 
lic, where the rights of the entire community are involved, and not those 
only of a limited portion thereof, and the Attorney General of a state is 
not the proper party to bring a suit against a county to enforce rights of 
a school district, which is under the statute a body corporate, with power 
to sue and be sued. 

3. Woods and forests <S=>8 — Government held not intorested In suit 1^ school 

district against county concenring fund veeelTed from forest reserve. 

Where money received from a forest reserve has been paid by the 
Treasurer of the United States to a state "for the benefit of the public 
schools and the public roads of the county or counties in which the forest 
reserve is situated," as required by Act May 23, 1908 (Comp. St § 5149), 
and by the state to a county in trust for the same purpose, as provided 
by a state statute, a controversy between the county and a school dis- 
trict over the administration of the trust fund is not one between the 
general government and the state, but a matter of local concern only. 

4. Courts ^=»284 — ^Federal court of equity has Jurisdiction of a suit involving 

construction of a federal statute creating a trust fond. 

A suit by a school district against the county to enforce its right to a 
share of a fund paid by the United States to a state from the receipts ot 
a forest reserve, under Act May 23, 1908 (Comp. St. § 5149), "for the 
benefit of the public schools and public roads" of the county, and paid 
by the state to the county, under a state statute for the same purpose, 
is within the jurisdiction of a federal court of equity, as involving the 
construction of a trust created by the federal statute. 

5. Woods and forests ^sa^ — ^Funds from reserves given state for roads and 

schools to be divided equally. 

Act May 23, 1908 (Comp. St § 5149), providing that one-fourth of the 
receipts from a forest reserve shall be paid to the state, to be expended 
•*for the benefit of the public schools and public roads of the county or 
counties in which the forest reserve is situated," held to require the 
apportionment of the fund equally between the schools and roads of the 
county. 

4ts»For «tb«r caMs B«e same topic A KBT-NUMBBR in all Kty-Numbered Digeetc ft Indezet 
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Appeal from the District Court of the United States for the Dis- 
trict of Washington; Jeremiah Neterer^ Judge. 

Suit in equity by Seattle School District No- 1 against King County, 
Wash. Decree for complainant, and defendant appeals. Affirmed. 

Malcolm Douglas and Howard A. Hanson, both of Seattle, Wash., 
for appellant. 

Henry W. Pennock, of Seattle, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The controversy here grows out 
of the following situation : 

By acts of Congress of March 4, 1907 (34 Stat. 1270), and May 23, 
1908 (35 Stat. 260 [Comp. St. § 5149]), it is provided that 25 per cent. 
of all money received from each forest reserve shall be paid by the 
Secretary of the Treasury to the state or territory in which the re- 
serve is situated, "to be expended as the state or territorial Legisla- 
ture may prescribe for the benefit of the public schools and public 
roads of the county or counties in which the forest reserve is situated." 
By. an act of the Washington Legislature (Laws 1907, c. 185, p. 406), 
the State Treasurer is directed to turn over to the county treasurers 
the amounts of money belonging to the respective counties. By sec- 
tion 2 it is provided : 

''County commissioners of the respectjiye counties to which the money i» 
distributed are hereby authorized and directed to expend said mon^ for the 
benefit of the pubUe schools and public roads thereof, and not otherwise." 

For the years 1909 to 1915, inclusive, the county commissioners of 
King county, Wash., directed the county treasurer to apportion the 
entire amount of such funds coming into his hands to the road and 
bridge fund, to the exclusion of the county school fund, and the county 
treasurer acted accordingly. Of the acts of the commissioners and 
the county treasurer in this regard the plaintiff complains, and claims 
thjit the funds should have been apportioned to the road and county 
sdiool funds in equal amounts. The suffic^cv of the bill of com- 
plaint was challenged by a motion to dismiss. This was denied by the 
court below, resulting in a decree for plaintiff. 

[1^ It may be premised that there is no apparent controversy 
touching the authority of the school district to sue and be sued. In- 
deed, by local statute, school districts in the state are constituted bodies 
corporate, possessing all the usual powers of a corporation for public 
purposes, and, among others, in name and style, to sue and be sued. 
Section 4423, 1 Remington's 1915 Codes and Statutes of Washington. 
Such school districts are regarded as mere arms of the state for the 
administration of its school system, and it is said that practically all 
of their functions are therefore governmental. Howard v. Tacoma 
School District No. 10, 88 Wash. 167, 170, 152 Pac. 1004, Ann. Cas. 
1917D, 794. The districts, however, are charged with the adminis- 
tration of the school f tmds intrusted to them by state authority, or to 
which they are entitled. 
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Much controversy has developed in the argument and in tfie briefs 
of counsel touching the particular style of trust rdations existing be- 
tween the parties, and out of this spring the questions whether the 
suit was property instituted and whether a court of equity, and this, 
a federal court, have jurisdiction of the subject-matter of the con- 
troversy. It would be of little avail to discuss the distinction between 
private and charitable trusts. The one here involved cannot be strictly 
classed as either. It is a trust, public in its nature, but to be dealt with 
on like legal principles as pertain to private trusts. 

Tffe general government has, by grant, apportioned certain funds to 
the several states or territories in which forest reserves are situated, 
to be expended as the state or territorial Legislature may prescribe, 
for the benefit of the public schools and public roads of the county or 
counties in which the forest reserve is situated. These funds are 
transmitted to the state or territory entitled to them, and, under the 
direction of the state Legislature of Washington, are turned over to 
the treasurers of the respective counties to which they are apportion- 
able. The counties thereby become the trustees of the funds, acting 
through their treasurers, to be dispensed as directed under the grant. 
The local public — ^that is, the inhabitants of the school district — con- 
stitute the ultimate beneficiaries ; but, in so far as the school districts 
are concerned, they are the immediate cestuis que trustent for the ex- 
penditure of the funds to which they are entitled. Furthermore, they 
are entitled, under the law, to have the money paid to them for their 
administration. Now, the school districts being .constituted bodies 
corporate, with power to sue and to be sued, what need is there for 
the interposition of the Attorney General to enable them to maintain 
suit to recover the funds from the trustee, so that they may admin- 
ister them for the public benefit, as the law requires them to do? 

[2] In a general sense, if the Attorney General possesses any pe- 
culiar province in this country, it is to protect and safeguard the 
rights of the general public, where there is no one in particular suffer- 
ing fnjury more than another. But, as is said by the court in People 
V. IngersoU, 58 N. Y. 14, 17 Am. Rep. 178: 

**Doubtle88 the prerogatives of the crown, except as affected by constitu- 
tional limitatlonB, exist In the people as sovereign, bat to what extent the 
exercise of this prerogative is committed to the public officials, either by the 
Legislature or by the common law, is a question worthy of grave considera- 
tion, and not to be lightly decided, and should only be determined when neces- 
sary to a judgment and decision. • • • If there were no other remedy 
for a great wrong, and pubUc justice and individual rights were Ukely to 
suffer for want of a prosecutor capable of pursuing the wrongdoer and re- 
dressing the wrong, the courts would struggle hard to find authority for the 
Attorney General to intervene in the name of the people." 

But another principle is involved, which is that the function of the 
Attorney General is to represent the public, the entire community, and 
not a limited portion thereof. An English case of much analogy to 
the present, and illustrative of 'the principle, is cited, namely. Attorney 
General v. Gamer and Another, [1907] 2 K. B. 480. The suit was 
one instituted by the Attorney General, on the relation of the Spald- 
ing Union rural district council, to restrain defendants from depastur- 
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ing certain lands. Tt was found that the pari^ council was the owner 
of the right of property as trustee for the parishioners, and not ihc 
rural district council, the relator, and the court says: 

*The question therefore arises whether in these drcumstances the Attor- 
ney General can maintain the action, and obtain an injunction in respect of 
the wrongful acta of the defendants.** 

Answering the question, the court proceeds: 

'TOm difficulty in the present case is to ascertain wheOier the Attorney 
General can Interfere in a case where the Interests Involved are those, not 
of the whole community, but of a limited portion of it, such as the Inhabit- 
ants of a parish. * * *. In my opinion it follows from these authorities 
that In the drcumstances of this case the parish councU might have main- 
tained the action, and that If the parish council had been plaintiffs it would 
not have been necessary to join the Attorney General As to that I have no 
doubt at all, but it does not decide the whole matter, for there remains the 
question whether the Attorney General may not be joined as a pcurty to an 
action in a case in which It is not absc^utely necessary that he should be 
joined. I find an almost complete absence of authority on that point, bat, 
fonnlng the best judgment that I can, it seems to me that the ri^ts, which 
the Attorney General intervenes in order to protect, as representing the 
crown, in the capacity, as it is stated in some of the cases, of parens patriae, 
must be rights of the community in general, and not rights of a limited por- 
tion of his majesty's subjects, especially when the limited portion in ques- 
tion, the inhabitants of a pariah, have representatives who can bring the 
action." 

Here, as in the English case, we have a body corporate, so consti- 
tuted by statute, with power and authority to redress the wrong which 
it is alleged the particular community has suflfered. There exists, 
therefore, in the present situation, no occasion for the Attorney Gen- 
eral's interposition for the relief of the general public 

[3] Nor do we think this a matter between two sovereignties — ^that 
is, between the general government and the state of Washington, as 
is illustrated by the cases of Alabama v. Schmidt, 232 U. S. 168, 34 
Sup. Ct 301, 58 L. Ed. 555, Emigrant Co. v. County of Wright, 97 
U. S. 339, 24 L. Ed. 912, and Emigrant Co. v. County of Adams, 100 
U. S. 61, 25 L. Ed. 563. The funds have passed from the govern-' 
ment, not only to the state, but into the hands of the county treasur- 
ers charged with the trust which Congress has impressed upon them. 
It is essentially a matter between the county and the school district, 
and presents the question whether the county commissioners may dis- 
pose of the funds in any other way than that in which Congress has 
directed that they shall be expended. The state has merely directed 
that the county commissioners shall expend the money in accordance 
with the terms of the grant or appropriation of the funds to the state. 

[4] The ease is clearly one for equitable jurisdiction, as it involves 
a trust and alleged maladministration of trust funds. 

It is further presented that this court has no jurisdiction in the 
premises, as it is insisted that no federal question is involved. In this 
we are unable to concur. The very crux of the controversy depends 
upon a construction of the congressional grant or appropriation ; that 
is, whether shall the funds be expended in equal shares for road and 
sdiool purposes, or is it a matter discretionary with the state author* 
278 F.— 4 
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ities? This undoubtedly presents a federal question. Such a ques- 
tion — 

"is Involved not merely when the construction of a federal statute incidental- 
ly arises, but when the case necessarily turns upon the construction of the 
federal laws, as when the plaintiff would be defeated by one construction, or 
successful by another/' Hughes' Federal Procedure (2d Bd.) 235. 

[5] The question which pertains to the proper construction of the 
grant remains. The funds are to be expended "for the benefit of the 
public schools and public roads." The use of the conjunctive would 
seem to indicate that at least not all of such funds should be expended 
for the one purpose or the other. But we concur with the court be- 
low that the language should receive a like cohstruction to that which 
obtains with respect to wills, gifts, and deeds, where property is be- 
stowed upon or passed to two or more persons, without defining the 
proportion in which they shall take ; the presumption being that they 
shaU take in equal proportions. See Lee v. Wysong, 128 Fed. 833, 
63 C. C. A. 483; Markoe v. Wakeman, 107 111. 251, 261; Keuper v. 
Mette, 239 111. 586, 88 N. E. 218; Gerting v. Wells, 103 Md. 624, 64 
Atl. 298, 433; Campau v. Campau, 44 Mich. 31, 5 N. W. 1062; Hill 
V. Reiner, 167 Mich. 400, 132 N. W. 1031 ; Bennett v. Quinlan, 47 
Mont 247, 131 Pac. 1067; Justice v. Stringer, 160 Ky. 354, 169 S. 
W. 836; In re Helling, 84 Misc. Rep. 684, 147 N. Y. Supp. 799; In 
re Conner's Will, 6 App. Div. 594, 39 N. Y. Supp. 900. 

This results in affirmation of the decree appealed from, and such 
will be the order of the court. 



INTERSTATE IRON A STEEL CO. v. NORTHWESTERN BRIDGE A IRON 

CO.* 

(Circuit Court of Appeals, Seventh Circuit January 3, 1922.) 

No. 2988. 

1. Contracts <9=s>10(4)— OBUing for montUy deliveries oo speeifleatioiw to be 

furnished unenforceable, when providiiig for automatic caneeilation, if 
tonnai^es not called for as proiided. 

A contract for the manufacture and sale of iron and steel bars, to be 
delivered in monthly instaUments on specifications to be furnished by the 
buyer, was unenforceable for want of mutuality, where it provided that, 
if the tonnages were not specified as called for, the contract should be 
automatically canceled. 

2. Sales ^s>81(5)— Provisioo requiring buyer to make periodical speeiflcatioas 

of requirementB is material. 

A provision in a contract of sale requiring the buyer to make periodical 
specifications of his requirements of substantiaUy equal quantities is not 
a mere formaUty to be observed or not, but a material provision, and the 
parties will be held to its observance, especially where the seUer in a 
manufacturer and the articles are of various dimensions, which the 
manufacturer cannot know until the buyer specifies them. 

3. Contracts ^=s>153— Every part should be given effect^ wliere poasMe. 

Every part of a written instrument should be given effect, so far as 
possible. 

^s»For other oases see same topic & KBT-NUMBBR In aU Key* Numbered Digests a Indexes 
•Certiorari denied 258 U. S. — 42 Sup. Ct. 461, €6 L- Ed. — s 
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4. Sales ^s»58— WrittMi portkMiB prevail over fonnal printed profviriom. 

In a contract for the manufacture and sale of iron and steel bars, to be 
delirered in monthly installments #n specifications to be furnished by the 
buyer, a written prorision that. If the tonnages were not specified as 
called for, they should be automatically canceled, prevailed over recitals 
of a sale and purchase in the printed portions of the contract, if incon- 
sistent therewith. 

5. Kales «=»58— Tenns Iboy^ and ''sen" not given ordbiary slgniflcaiion, wim 

eoDtract diows subjeet of eontract was to be manuf a4Stared. 

The employment in a contract of the terms "buy" and "sell" expr^ses 
a conclusion which must be controlled by the particular things called for, 
and if, notwithstanding such terms, it appears that the parties were 
dealing with reference to something which had no existence, and could 
therefore not be the subject of a present sale, but had first to be manu- 
factured after the buyer made timely reauisltion therefor, such terms 
cannot be given their significance, as applied to things existent and 
capable of immediate sale and delivery. 

CBd. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Buy; Sell.] 

6. Sales ^s»91— Provision of contract for aoiomatie eaneeliatton of tonnages 

not specified as required field not mere option for protection of sciler. 

In a contract for the manufacture and sale of iron and steel bars, to be 
delivered in monthly installments on specifications to be furnished by 
the buyer, a provision that, if the tonnages were not specified as calUd 
for therein, they should be automatically canceled, was not a mere 
provision for the protection of the seller, to be exercised by it or not 
at its option, especially where another part of the contract provided for 
cancellation by the seller at its option in case of delay in payment, 

7. Sales «=»5(^FkilivB to assert iiwalidity as reason for not filling orders 

iMld not to waive riglii to set np Invaildlty. 

Under contracts for the sale of iron and steel bars for delivery in 
monthly installments on specifications to be furbished, and providing 
that, if the tonnages were not specified as called for therein, they should 
be automatically canceled, the seller did not waive its right to set up the 
invalidity of the contracts because of the provision for automatic can- 
cellation, by disputing the buyer's right under the contract to specify 
greater widths than six inches, instead of asserting the invalidity of the 
contract, or by offering to supply the entire tonnage ordered in lesser 
widths ; it having previously called attention to the provision for auto- 
matic cancellation. 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by the Northwestern Bridge & Iron Company against the In- 
terstate Iron & Steel Company. Judgment for plaintiff, and defendant 
brings error. Reversed and remanded. 

The action was for damages for breach of two written contracts to manu- 
facture and deliver iron and steel. Judgment for $35,259.37 went against 
plaintiff in error. 

Northwestern Bridge ft Iron Company, of Milwaukee, defendant in error, 
was a fabricator and erector of structural iron and steel, and plaintiff in 
error, Interstate Iron & Steel Company, was a manufacturer of iron and 
steel, with roUing mills at Marion, Ohio, Efest Chicago, Ind., and South Chica- 
go, 111. Under date of March 16, 1917, they entered into two agreements, one 
respecting iron bars and the other steel bars. Both agreements were on the 

^=»FQr otber easas see aamo topic ft KE^-NUMBBR In all K«7-Numb«red Digest! it Indexei 
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rein^lar printed sales confxact form of the Steel Company. The Iron bam 
contract, so far as here material, is as follows: 

**8ale8 Contract in Duplicated 

"Quality and Description of Goods.— Interstate Iron ft Steel Company, a 
corporation oi the state of Illinois, hereby sells, and NortMcestem Bridge d 
Iron Company, of Milwaukee^ Wis., hereby buys, the following described goods 
(which will be used by the buyer in their business), subject only to the condi- 
tions herein expressed, viz: Ttoo hundred (200) ton* iron hara, all of such 
sizes and sections as are regularly made by seller at its East Chicago^ Ind., 
works. 

"Specifications.— Specifications to fulfill this contract shall be given at least 
thirty days before shipmenls are to be made, unless otherwise agreed upon. 
Final specifications to complete contract to be given at least thirty days be- 
fore expiration of same. 

"Tierms of Shipment. — Shipments shall be made in installments of about 
equal qu.-intities monthly, between March 20, J 9 17, and December SI, 1911, at 
the rate of about equal tons per month as near as practicable. 

"Prices. — $3J0 base per 100# half extras. Refined iron bars 15o per 100# 
extra. It is understood tha4 if the tonnages are not specified as called for in 
tliis con ir net theif sh/ill he automatically canceled, 

"EJxceptions. — Bach month's shipments to be treated as a separate and in- 
dependent contract, but if buyer falls to fulfill terms of payment under this 
or other contracts, seller may defer further shipments until payment is made, 
or may cancel this contract at his option. • • • This contract becomes 
binding only when signed or approved by the president or vice president of 
the Interstate Iron ft Steel Company, at Chicago, Illinois. 

''Remarks. — The specifications on this contract are irrevocable and are not 
subject to cancellation, suspension of shipment, or to any change in price due 
to market conditions." 

The steel bars contract is in all respects the same, except that in place of 
iron bars it states "200 tons steel bars — such sis:es as we can roU from our 
stock of billets" The Bridge Company made no specifications whatever until 
June 29, on which date it specified 43^ tons of steel and 31 tons iron ; July 
28, d8 tons iron; August 23, 22 tons iron and 22 tons steel; September 5, 
130 tons iron and 135 tons steel; total iron 200% tons, and steel 201 tons. 
On the first steel order there were shipped, August 6, 29 ^^ tons, and October 
11, 16 tons, and on August 6, 4% tons of the iron order of July 26. No 
further shipments were made. l?he specifications were all of widths more 
than 6 inches, except such as were shipped, which were 6 inches or less. 

On receipt of the first iron order, which was all for over 6 inches. Steel 
Company wrote (July 2), declining to fill order for such widths, stating such 
were not bars, but plates, and therefore not within the agreements. Bridge 
Company wrote July 5 stating that Steel Company's agents who solicited the 
order told buyer it might specify any material enumerated on page 15 of sell- 
er's handbook, whereon such greater widths appeared. Seller (after further 
exchange of letters) replied July 31, saying handbook was no part of contract, 
that they were not rolling these wider sizes, that the agreements provided for 
automatic cancella^on of specifications not made as provided in the agree- 
ments, and that they could not hold the buyer for failure to specify, and re- 
fusing to supply widths of over 6 inches. Upon further specifications of 
widths greater than 6 inches, seller referred buyer to its letter odC July 31. 

Jacob Newman, Edward R. Johnston, Conrad H. Poppenhusen, and 
Henry L. Stem, all of Chicago, 111., and Joseph V. Quarles, of Mfl- 
wuakee, Wis. (Henry J. Darby, of Chicago, 111., of counsel, for plain- 
tiff in error. 

Lawrence A. Olwell and Bernard V. Brady, both of Milwaukee, 
Wis., for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 
1 Italics indicate typewritten parts of the instrument 
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ALSCHULER, Circuit Judge (after stating the facts as aboie). 
[1] The judgment is assailed upon various grounds, but the one which 
goes to the root of action is the contention that the contracts are not 
enforceable because of the cktise: 

"It is understood that If the totinages are not specified as caUed for in this 
contract they shaU be automatically canceled;*' 

Plaintiff in error insists that this left it entirely optional with de- 
fendant in error to take or not to take any or all of the tonnage, and, 
no consideration; appearing for the agreements to sell, neither party 
became obligated by the contracta. Contracts with provisions more 
or less similar, but involving substantially the same principle, have 
been by this court in a number of cases held to be ^unenforceable. 
In American Cotton Oil v. Kirk, 68 Fed. 791, IS C. C A. 540, the 
memorandum o£ sale of 10,000 barrels of oil provided ^'deliveries to be 
made per week as Kirk & Co. (buyers) desire/' Passing on the validi- 
ty of this contract, the court said: 

"Suppose Kirk & Co. had not desired and had not ordered any such quanti- 
ties as would require 100 yeam to complete the delivery — ^is there any way 
open to the defendant to put plaintifTs in default? We think not, and that 
there is no mutuality of promises for the sale of a definite or ascertainable 
quantity of oil." 

Oakland Motor Car Co. v. Indiana Auto Co., 201 Fed. 499, 121 C. 
C. A. 319, dealt with an agreement for sale of automobiles, wherein 
it was provided that no order shall be binding unless accepted by the 
manufacturer at least 30 days prior to date of delivery, and for can- 
cellation by either party for just cause. There was no question but 
that the provision for cancellation alone would have rendered the con- 
tract unenforceable. But it was contended that the qualification "for 
just cause" saved the contract from the operation of the rule. The 
court held that the addition of these words did not exempt the con- 
tract from the application of the rule requiring the mutuality of ob- 
ligation as a necessary element of a binding contract for future sale 
and delivery. To like general effect are Crane v. XJrane & Co., 105 
Fed. 869, 45 C. C. A, 96, Velie Motor Car Co. v. Kclpmeier Motor Car 
Co., 194 Fed. 324, 114 C. C. A. 284, and Tweedie Trading Co. v. Par- 
Hn & Orendorff Co., 204 Fed. 50, 122 C. C. A. 364, all decided by this 
court. See, also, Pocatello v. Fidelity, etc., Co., 267 Fed. 181 (9 C. C 
A,), and Cold Blast, etc., Co. v. Kansas Cily, etc., Co., 114 Fed. 77, 52 
C. C. A. 25, 57 L. R. A. 696. 

[2] A provision in a contract requiring a buyer to make periodical 
specifications of his requirements of substantially equal quantities is 
not a mere formality, to be at the will of the buyer observed or not. 
This is particularly true in a case where, as here, the seller is a manu- , 
facturer, and the articles to be made for the buyer are of various' 
dimensions, which the manufacturer cannot know until the buyer 
specifies them; . Such a provision in a manufacturing contract is fna- 
terial, and parties will be held to its observance. Alwart Bros. Coal 
Co. V. Royal Colliery Co., 211 Fed. 313, 127 C. C. A. 599; Id., 234 
Fed. 20, 148 C. C. A. 36; American Steel Foundries Co. v. Indian 
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Refining Co., 275 Fed. 800, No. 2854, decided by this court April 26, 
1921. 

[3-B] But it is urged that, because in the formal part of the con- 
tracts there is recited a sale and purchase of the conunodity, in order 
to give effect to this part of the contracts they, should be held to be 
sales rather than only options to purdiase. It is elementary that 
every part of a written instrument should be given effect so far as 
possible. But where there is irreconcilable difference between formal 
printed portions of an instnmient and other parts of it which are 
written in, the latter will prevail. Lipschitz v. Fruit Co., 223 Fed. 698, 
139 C. C. A. 228. If the effect of this special clause is to make it 
optional with the buyer whether he will take any of this tonnage, this 
is inconsistent with the recited sale and purchase, and the special 
clause would prevail. But, after all, the employment of the terms 
"buy" and "sell" express a conclusion which must be controlled by the 
particular things contracted for. If, notwithstanding the employment 
of these terms, the things actually agreed upon fall short of making 
a contract of purchase and sale, then no such contract is effected. 
When from the contract itself it appears that these parties were 
dealing with reference to something which had no existence, and could 
therefore not be the subject of a present sale, but that the subject-mat- 
ter of the contract had first to be manufactured after the buyer made 
timely requisition therefor as in the contract provided, the terms "buy" 
and "sell" cannot in any event be given their significance as applied 
to things existent and capable of immediate sale and delivery. 

[6] It is further urged that these contracts fall within the rule an- 
nounced in Western Union Tel. Co. v. Brown, 253 U. S. 101, 40 Sup. 
Ct. 460, 64 L. Ed. 803, where it was decided that in a contract for pur- 
chase and sale of certain shares of mining stock, on which a pa3nnent 
was nxade, and the stock delivered to a bank for delivery to the pur- 
chaser on payment of the full purchase price, and which contained 
provision that, in case of default in the further pByments, whatever 
had been paid should be forfeited, and the certificates of stock re- 
deliveredj and the rights of the parties forever cease and terminate, 
this was not to be considered an option terminable at the will of the 
buyers by their declining to make the further payments, but that the 
sale was absolute, and that such provision was for the protection of 
the sellers, to be exercised by them at their option. In our view this 
case does not fall within that rule. It can scarcely be said that this 
special provision in the contracts here under consideration was for the 
protection of the seller only. The buyer may well have desired to pro- 
tect himself against a situation wherein it would not for a time need 
the materials. If it had no orders or contracts for bridges and other 
structures, it m'ight not know what kinds and sizes of materials to 
' specify, and, if it specified in advance of its actusd needs, it might 
have materials which it could not use. Indeed, this was upon both 
sides a manufacturing contract, the seller being obhged to manufac- 
ture the articles as and when specified, and the buyer specifying when 
its particular requirements were known. 
. This was evidently so regarded by the parties themselves,, since. 
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under conditions prevailing for over three months after the contracts 
were executed^ the buyer did not see fit to make any specifications 
whatever, notwithstandmg the provision for substantially equal month- 
ly tonnage during the contract period. It does not appear that dtiring 
this period any communications passed between the parties. The buy- 
er had every reason to believe that the special provision for automatic 
cancellation operated to cancel each month's tonnage, where no specifi- 
cation was given. As has been seen, it surely could not expect to wait 
until the end of the contract period, and then, if deemed advantageous, 
order out the entire 400 tons. Not only does the situation of the par- 
ties, as •well as the subject-matter of the contracts, forbid the applica- 
tion of the rule in the Western Union Case, but also tiie nature of 
the clause itself. If in these contracts, as in that one, there were read 
in the words "at option of seller,** we would have a provision that the 
tonnage called for should be automatically canceled at option of seller. 
The two expressions would be quite inconsistent with each other. If 
the term "automatically,'* which the parties saw fit to «nploy, is given 
any force, it precludes the exercise of an option on the part of any- 
body as a prerequisite, or any cause or condition, other than the one 
stated in the clause, viz. the failure to specify the tonnage as called 
for in the contracts. When, therefore, the parties chose to say that 
this condition shall automatically cancel such tonnage, they agreed that, 
upon the occurrence of the condition, the cancellation of such tonnage 
would be ipso facto effected. The fact that in another part of these 
same contracts there is provision for cancellation by seller "at his op- 
tion" would tend further to indicate that the omission of the optional 
feature from the clause here in question was intentional, and not in- 
advertent. 

[7] This brings us to the claim that there was waiver of the cancel- 
lation clause through the subsequent conduct of the parties, largely in 
that the seller did not in subsequent correspondence state that it would 
r^ard the omitted monthly specifications or the contracts themselves 
as canceled under the clause in question, and that it expressed willing- 
ness to supply the tonnage in the material of smaller widths than those 
which the buyer for most part demanded. Subsequent disputes and 
negotiations as to what the contracts were intended to cover would 
not give the contracts validity. If specifications presumably under J 

■ the contracts are made, and the seller by words or by conduct accepts , 
them, it might be bound thereby, even though of tonnage which under ' 

; the terms of the contracts might have become canceled. This, how- 
ever^ would not be by reason of waiver of the cancellation, butjbe 
eff ecting o f a^new contract through the ordering of merchandise and 
.accq7tanc£.of the order. It is true that, when the speciBcatidns for 
greater widths than 6 inches were given, the seller did not say, "you 
arc enritled to no material atjalL because the contracts are invalid," 
but it disputed the right of'tKe ouyer to specify greater widths than 
6 inches. 

This was not an acceptance of any of the specifications or orders, 
and the fact that it disputed the right to supply these widtfis, rather 
tbaji to assert the invalidity of the contracts, did not waive or bar it^ 
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right thereafter to set up invaKdity. Notwithstanding the invaKdity, 
the seller might have been entirely willing to have supplied the full 
tonnage of the smaller widths* In its letter of July 31, which was long 
before the specification of the large bulk of the tonnage, it stated to 
buyer that the contracts provide for automatic cancellations, and its 
final letter of October 3, referring to the specification of September 5 
ior the 265 tons, was merely a proposal to supply the entire tonnage 
in the lesser widths, and it was stated that this was without prejudice 
to seller's legal rights, if the buyer did not within five days from that 
date approve the suggestion. This waived nothing, but was merely a 
proposal to enter into another agreement to supply at the contract 
prices tonnage which, had the agreements been valid, would at that 
time have been largely canceled. Even though subsequent transactions 
might give validity to such contracts, or effect a waiver by the seller 
of their invalidity, no facts which this record discloses would justify 
such conclusion here. 

There appears here no such situation as was present where con- 
tracts seemingly somewhat similar have been tipli^ld, sudi as contracts 
to supply a buyer's entire season's requirements, to take a manufac- 
turer's entire output, to sell to the buyer alone all the seller may ac- 
quire of a particular article for a definite time. But the contracts here 
left the buyer, with the unqualified right, and with entire impunity, 
to cancel the contracted tonnage from month to month until at die end 
of the time fixed none of it remained ; bqth parties being free to buy 
or sell elsewhere as they saw fit. 

These views make it unnecessary to consider the question whether 
under the contracts widths beyond 6 inches were contemplated, and 
whether there was error in the admission of seller's handbook, and of 
conversations of its alleged agents respecting the handbook, and the 
different dimensions of materials which might be specified under the 
contracts. 

Concluding, as we do, that the contracts are unenforceable, the judg- 
ment is reversed, and the cause remanded for further proceedings in 
consonance herewith. 



OASAWAY et aL V. BORDERLAND COAL CORPORATION. 

(Circuit Court of Appeals, Seventh Circuit. December 16, 1021.) 

No. 3059. . 

L Appeal and eiror ^=»9S4(1) — Grant of ioteriocutory injonctioo not di9> 
turbedi in abeenee of improvident exercise of dlscreiioii. 

Where bill seeking an Injunction states a good cause of action, the 
Circuit Court of Appeals, on appeal from decree granting an interlocutory 
injunction, will not disturb the decree, unless it clearly dlsqjoses an im- 
provident exercise of judicial discretion. 
2. Appeal and error ^==>837(S)— FlndiiigB based on complaint coodusiTe on 
appeal from decree granting interlocutory ii^mietion. 

On appeal from decree granting an interlocutory injnnction, the Cir- 
cuit Court of Appeals accepts as coaduaive the District Court's find* 
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Inpi of tact bated on the plaintUTs verified bill and affidaTifs, and icnorefl 
the issnea of fact which may be tendered in the answer to be filed, and 
which are forecast to nome degree in the affldavits filed on behalf of de- 
fendants. 
8. Iii(}uintioD <&7>152— ComideratioiM in meaaoring Justifiable scope of intet^ 
iMutocy desree stated. 

In measorlng the jnstiflable scope of interlocutory decree, the court will 
consider the nature and object <^f the bill, the property that requires pro* 
tection^ the interest of parties in that property, and will ascertain what 
decree is indispensable, in view of the respeetlTe rights of the parties in 
the suit, to afford complete protection* 

4. Injunetiwi ^sal^ls an extnuNrdhuuy remedy, limited to proteetloD of prop- 

erty from uniawfol invasioiv 

Injunction is an extraordinary remedy, and is limited to the protection 
of property from unlawful invasion. 

5. Injunctloii ^=>135--Great eare should be exereised in aseeitaiiiiiig neeesslty 

for prBUmtnary Iqlunttioii* 

A preliminary injunction is necessarily so drastic in its nature that 
great care should be had in exercising the discretion. 

6. InJuoedoD «c»157, ISd^-^Shoold forirfd only the partlonlar ludawftil invar 

sions that would be oommitted^ ezoept for sadi restraint 

No Injunction, preliminary or final, should forbid more than the par- 
ticular unlawful invasions which the court finds would be committed, 
except for the restraint Imposed. 

7. Injunction ^=3>157— Intetiocntory decree erroneously applied to unnamed 

parties, on whose behalf pialntilT alleged to have filed bill. 

In action by coal mine operator, who alleged that it filed its bill on 
behalf of itself and 62 other operators of closed nonunion mines in cer- 
tain district, to enjoin operators of unionized mines in other district and 
miners' organization from destroying the property, disturbing the em- 
ployees, and interfering with the business of the closed nonunion mine 
operators, in which plaintiff did not name the 62 other operators, and did 
not allege why it was impracticable to name or to enjoin such other oper- 
ators, the court. In granting interlocutory injunction, should have made 
such decree applicable merely to the plaintiff, and not to such other un- 
named operators. 
t. Injunctloo €=s>136(8)— Interiocutoiy decree granted to restrain destmetlon 
of property, interference with employees^ and threatened trespasses upon 
plalntilTs property rights. 

In action by operator of nonunion coal mine, doing an interstate busi- 
ness, against operators of unionized mines in other district and mine 
workers' organization, where the bill and afiidavits show such defendants, 
pursuant to conspiracy, to be engaged in destroying its property, inter- 
fering with and intimidating its officers, agents, and employees by armed 
forces, assaults, threats, and abusive language, and by intrusion on their 
privacy without invitation or consent, and in inducing plaintiflTs employees 
secretly to change from nonunion to union men, and to remain in plain- 
tUTs employment in violation of their contracts, the District Court will 
grant a preliminary injunction prohibiting such unlawful acts, and will 
restrain other specifically threatened trespasses on plaintifCs property 
rights, if any are shown. 
9 Injunctioo «=»101(1)— EmployerB and employees may bargain eoUeetlvely 
for a dosed nonunion shop, or for a dosed union sikop. 

Unions of owners of capital may bargain collectively through their 
officers with laborers, either individually or collectively for a closed non- 
union shop, and unions of laborers may bargain collectively through 
their officers with employers, either individually or collectively, for a 
closed union shop, and both are entitled to free and equal access to the 
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pool Of unemployed labor, for the purpoee of secoclng reemltB by peace- 
able appeals to reason. 

10. InjoDetloo «s>101(l)— Bmployen may pcfmiade miian mea to beeome 
Dominion^ and iinloD laborers may persuacle nomiiiloii meo to become 
unioiii 

Employers may persuade a union man» provided they do not violate his 
right of privacy, nor invade the rights of another, to become nonunion, 
and union laborers may under the same conditions persuade a nonunion 
man to become uniori. 

11. InJuiMstloii ^»157— Restraining uidonizalioD of nommioa Biaii field er- 
roneous^ io ttni it proi^Mted peaceful penmaalon. 

Preliminary injunction held erroneous, in that it deprived union, la* 
borers of the right to persuade nonunion employees of plaintiff to join 
the union, instead of limiting the prohibition of unionization or attempt- 
ed unionization of plaintUTs men to the threatened direct and immediate 
interfering acts shown by the .bill and affidavits. 

12. Injunctioa ^s»157 — Sendhig of money Into mine dbtriet for mileniiBtlon 

of minera should not be restrained^ except in so fiir aa money is used in 
proteotinig unlawful acta. 

In action for injunction against operators of unionized mines and orr 
ganizatlon of union workers, alleged to be destroying plaintiff's property 
and interfering with its employees by threats, intimidation, etc., an in- 
terlocutory injunction restraining the sending of money into the district 
in which plaintiff's mine was located, to be used in unionizing workers 
therein, should have limited the prohibition to the use of the money in 
aiding or promoting the unlawful acts alleged. 
18. Injunetion ^=»157-*-Interloeutory decree beld erroneous^ in so far as it 
reslzBined performanee of check-off contracts between operators of union- 
ized ndnea and the organization of workers. 

Interlocutory injunction held erroneous, in so far as it restrained the 
performance of check-off contracts between such operators of union mines 
and union organizations, whereby operators deducted fees of union work- 
ers and made payment direct to the organizations. 

Appeal from the District Court of the United States for the District' 
of Indiana. 

Suit by the Borderland Coal Corporation against Ora Gasaway, W. 
D. Van Horn, and others. From a decree granting a temporary in- 
junction (275 Fed. 871), the named defendants appeal. Remanded, 
with directions, 

William A. Glasgow, Jr., of Philadelphia, Pa., for appellants. 
Z. T. Vinson, of Huntington, W. Va., and A. M. Belcher, of Charles- 
Ion, W. Va., for appellee. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. The general nature of the case is stated in 
the opinion filed by the District Judge : 

"The bill avers and the proof shows a combination and working arrange- 
ment — a conspiracy — ^between the United Mine Workers of America and the 
coal operators in the so-called 'Central competitive field/ to destroy what 
some of the conspirators call the 'vicious competition* of the West Virginia 
mines. 

"Almost all of the coal produced in West Virginia is shipped out of the 
state in interstate commerce, and the business of the plain tilT is shown to be 
interstate. It lifts its coal out of its mines in one state an^ places it upon cars 
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for shipmebt fm another. The eyldenoe shows that the competition complain- 
ed of, and sought to be destroyed, is competition in the sale of bltamlnoos 
coal throughout the Several states. A conspiracy to destroy sach competition 
is in direct contravention of the Sherman Anti-Trust Act (Comp. St. If 8820- 
8823, 8827-^880). Section 1 of that act provides: 

"TDvery contract, combination In the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several states, or with 
foreign nations, is liereby declared to be lUegaL' 

"The bituminous coal fields of the United States are already unionized, ex- 
cept a portion of West Virginia and a small section of the Southwestern part 
of the country, and an effort to unionize the West Virginia mines Is part of an 
effort to monopolize all the coal Industry in the United States until, as one of 
the conspirators says, the United Mine Workers' organization 'shall cover 
every coal-produdng state in the republic.' 

'*The method agreed upon and adopted by the conspirators to thus destroy 
competition was to organize or unionize the West Virginia field. These West 
Virginia operators desire to run their mines on a nonunion basis. The effort 
on the part of the defendants to unionize these mines, and thus compel the 
operators to unwillingly run upon the union basis, would result either In the 
suppression of this nonunion mining altogether, or would put such restrictions 
on it as to accomplish the objects of the conspiracy, namely, raise the price of 
the West Virginia product, so that it could not compete with the so-called 
•Ceirfral competitive field/ The attempt to do this was continued for some 
time by the usual incidents of violence and exhibitions of force, and matters 
progressed until a state of war existed in West Virginia, which the state gov* 
emment was unable to put down, and upon the call of the state authorities 
the President of the United States declared martial law, sent fed^al troops 
into West Virginia, and restored order.. 

"The evidence shows that members of the Mine Workers' Union ptirtibased 
firearms and ammunition and otherwise financed the violent activities In be- 
half of the unionizing forces in West Virginia, and this state of war continued 
until the President sent troops into the state, and it is only held in abeyance 
because of that fact 

"The evidence shows that the revenues of the Mine Workers^ Union are 
produced from dues and assessments laid upon the members; that these fines 
and assessments are by an arrangement between the Miners' organization and 
the operators, taken from the wages of the workers in the mines by the opet- 
atora and pbid by them to the organization of Mine Workers. This is the 
'check-ofT system. The membership is large and the dues and assessments 
yield an enormous sum. 

''Statements made by officers of the United Mine Workers eihow that the 
miners' organization has sent into West Virginia to carry on this struggle 
more than 12,500,000, and the secretary-treasurer of that organization, in 
his report to the Convention recently held in this city, stated that during the 
year ending August 1, 1921, the organization had sent into West Virginia more 
than $1,000,000. This money was derived from the 'check-ofT system, and was 
sent to West Virginia to assist in the effort to organize the West Virginia 
field. 

"The evidence without contradiction shows that anamunltion and arms were 
purchased by members of the Mine Workers' Union and used for the purpose 
of carrying on this struggle. It is claimed on the part of the defendants that 
the money used to purchase these arms and this ammunition and to mobilize 
and direct these armies came from the locals, and that no part of the money 
eent from here was used for that purpose, but that such money was and is 
used only In sudi peaceable ways as caring for and feeding and furnishing 
supplies to those union miners who have been evicted from their homes or 
deprived of a living, or otherwise put to a disadvantage in carrying on this 
struggle. 

"If this be true, it Is quite apparent that there is no difference In the activi- 
ties- of those who furnish the food and supplies for the army and those who 
fumiift it its arms and ammunition. The money sent by the miners' organl- 
4Bation derived from the 'check-off* system, as above stated, is soit there to 
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aid, abet, and assist those on tbe ground, actively engaged ^ tlie nnlawfiil 
att^npt to unionize the nonunion mines in West Virginia and^estroy coippsr 
tition, as above stated. • 

"The evidence clearly shows that the mine operators know— at least they 
know now — ^that this money thus contributed by them through the 'check-oft* 
system is used in this unlawful manner. It therefore follows that the use 
of such money should be enjoined, and the carrying on of the 'check-off* system 
as a means for raising it should likewise be enjoined. 

''At the conclusion of the evidence, counsel for the miners requested time 
to introduce some evidence explanatory of the large sums of money shown to 
have been sent by the organization into the West Virginia fields, and also 
asked for an extension of time for 30 days in which to file their answer to the 
bill. The court at once conceded that these requests were reasonable, and 
indicated Its willingness to grant such extensions, and stated that, owing to 
the great importance of the questions involved, and considering that, if the 
relief prayed for in the bill were granted, it would have such far-reaching 
consequences, suggested that it would like all the light upon the subject that 
could be furnished by evidence, and time for investigation^ and argument as 
to the principles of law involved, and stated that the time requested by the 
Mine Workers' counsel would be granted, upon condition that the status quo 
be preserved in the meantime. Mr. John L. l^ewis, the president of the United 
Mine Workers of America, being in the courtroom at the time, was asked by 
the court if he would agree to preserve the status quo— that is, cease effortis 
to unionize these mines in West Virginia until the court .would have time to 
more thoroughly investigate the matter — the court stating that it would be 
entirely satisfied with Mr. Lewis* assurance to that effect . Mr. Ijewis prompUy 
declined to agree to desist, thus creating the anergency for the issuing of a 
temporary injunction, and compelling the court to. act without further oppor- 
tunity to investigate the Important questions involved. 

"This court cannot police West Virginia, nor does it hold that the United 
Mine Workers' Union is itself an unlawful organization, nor will it in any 
way attempt to curtail its lawful activities ; but it can enjoin tbe unlawful 
activities of the parties here in Indiana, who are here now under the jurisdic- 
tion of this court and a temporary injunction to that effect will be issued." 

And thereupon the District Court entered the following decree : 

"The plaintiff, by counsel, offered in evidence and read to the court certain 
affidavits numbered trom 1 to 41, and 77 to 79, inclusive, which were filed and 
made a part of the record, and also asked that the bill of complaint be read 
as an affidavit which was done, all in support of its motion for said tempo- 
rary injunction ; and the defendants also offered in evidence, in resisting said 
motion, certain affidavits, numbered 42 to 75, incisive, which were read, filed, 
and made a part of the record. 

"Thereupon the defendanta by counsel, moved the court to be allowed 30 days 
within which to file their answers, and the court stated that in his opinion, 
the evidence in the case warranted the granting of a temporary injunction in 
accordance with the prayer of the bill of complaint and in accordance with 
the notice given, at least in part, but that the case is of such importance that 
the request for SO days within which to file answers would be granted, and 
the question of granting said temporary injunction would not be passed upon 
until after the filing of said answers, and after further consideration, provid- 
ed John li. Levels, president of the United Mine Workers of America, who was 
present in court would state in open court or promise the court that his said 
organization, the United Mine Workers of America, would cease all effort to 
organize the nonunion coal fields of Mingo county, W. Va., and Pike county, 
Ky., pending the consideration by the court of tiie question whether or not 
said temporary injunction should be awarded; the court further stating to 
said Lewis, and to counsel for the defendants, that if said Lewis declined to 
give the assurance suggested, notwithstanding the fact that counsel for tbe 
defendant members and officials of said United Mine Workers of America 
have asked for SO days' time within which to file their answers, the court 
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wmdd proceed at this time to award such temporary Injunction aa the evi- 
dence in the case warrants. 

•Thereupon said John L. Lewis, president of the United Mine Workers of 
America, stated in open court that he declined to give the assurance sug- 
gested by the court that said United Mine Workers of America should cease 
all ^orts to organize the nonunion coal fields of Mingo coun^» W. Ya., and 
Pike county, Ky., during said time specified by the court 

"Thereupon the court, upon consideration of the bill of complaint, the afiS- 
davits read and filed on behalf of both the plaintiff and the defendants and 
the circumstances her^nbefore set out, doth adjudge, order, and decree that 
a temporary injunction, in accordance with the prayer of the bill of complaint 
filed herein, be and the same is hereby awarded as follows: 

"That the defendants, P. H. Penna, J. H. Seifert, and W. J. Snyder, citizens 
and residents of the state of Indiana, Jackson Coal ft Coke Company, Queen 
Coal ft Mining Company, Rowland Power Consolidated Colliers Company, and 
Lower Vein Coal Company, corporations organized under the state of Indiana 
and citizens and residents of said state, individually and as representatives 
of the class of persons made defendants in the orighial and amended bill of 
complaint filed herein, be, and they are hereby, and each of them is hereby, 
enjoined and restrained from collecting over and through their pay rolls, or 
over and through the pay rolls of either of them, or In any other manner, any 
and all moneys as dues and assessments levied or charged by the said United 
Mine Workers of America, Its officials or members, upon or against its mem- 
bers, employ^ of said individuals and of said defendant corporations, or who 
may hereafter be employed by them, or either of them, under the check-oft 
provisions of the contracts in evidence herein, and heretofore executed by, 
or on behalf of, said named defendants and the oflldals or members of said 
United Mine Workers of America, or under any and all contract or contracts 
that may hereafter be executed between the said defendants and the oflicials 
or members of the said United Mine Workers of America, and from paying 
the same to the officials, members or representatives of said United Mine 
Workers of America. 

"That the defendants Ora Gasaway and W. D. Van Horn, citizens and resi- 
dents of the state of Indiana, individually and as members of the Interna- 
tional Executive Board of said United Mine Workers of America, and their 
respective successors in office, and their committees, agents, servants, con- 
federates, and associates, and all the other ofiicials, representatives, m^nbers, 
agents, attorneys, and servants of said United Mine Workers of America and 
all persons who now are, or hereafter may be, members of said United Mine 
Workers of America, and all persons combining, confederating, or conspir- 
ing with the said designated persons, and aU other persons whomsoever, and 
each and every one of them, be and they are hereby enjoined and restrained : 

"From advising, assisting, encouraging, aiding, abetting, or in any way or 
manner, and by any and all means whatsoever by the use of any funds or 
moneys howsoever collected by the International Union, United Mine Workers 
of America, its officers, members, agents, or representatives, to the unioniza- 
tion or the attempted unionization of the nonunion mines in Mingo coimty, W. 
Va., and Pike county, Ky.; but this injunction and restraining order is not 
to be interpreted or understood to prevent the payment by Wm. Green, secre- 
tary-treasurer of t^ United Mine Workers of America, of sufficient funds to 
the members of saip United Mine Workers of America, now living in tents, 
or out of employment, in Mingo county, W. Va., and Pike county, Ky., for 
their actual necessities, until the further order of this court, this exception, 
however, not to include any person or persons not bona fide miners and not 
now members of said United Mine Workers of America and their dependenta*' 

This is an appeal from an interlocutory decree of injunction% The 
controversy has its roots in the alleged conspiracy of mine operators 
in the Central competitive field (Western Pennsylvania, Ohio, Indiana, 
and Illinois) with their miners, members of the United Mine Workers 
of America, a voluntary unincorporated labor union, to coerce the mine 
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operators of the Williamson district (Mingo county, W. Va., and Pik^ 
county, Ky.), who are conducting closed nonunion mines, into unioniz- 
ing their mines, to the injury of their rights in interstate commerce, 
secured to them by the Constitution and laws of the United States. 

Appellee's bill named as defendants the United Mine Workers of 
America, the president, vice president, and secretary-treasurer thereof, 
numerous individuals described as members of the executive board, 
24 district local unions of the United Mine Workers, and ntunerous 
individual and corporate mine operators. On motion the District Court 
dismissed the bill as to the United Mine Workers, the district locals, 
and all the individuals described as officers of the United Mine Work- 
ers, except appellants Gasaway and Van Horn, who are citizens and 
residents of Indiana, and who alone were within the jurisdiction of the 
District Court of Indiana. 

This appeal is prosecuted by Gasaway and Van Horn, Inasmuch as 
the mine operators, defendants below, are not parties to this appeal, 
the decree is not reviewable as to them, except so far as it may aiFect 
the rights of these appellants. 

[1] Because the bill states a good cause of action, and because the 
decree is merely interlocutory, nothing is now involved but the question 
whether the decree clearly discloses an improvident exercise of judicial 
discretion. 

[2] In examining that question, we accept as conclusive the District 
Court's findings of fact based on appellee's verified bill and affidavits, 
and we ignore the issues of fact which may be tendered in the answer 
hereafter to be filed, and which are now forecast to some degree in the 
affidavits filed on behalf of appellants. 

Respecting the facts a contention is made that appellee's showing 
did not warrant a finding that the armed insurrection and other un- 
lawful doings in the Williamson district were advised or aided by ap- 
pellants. We find no direct evidence to that effect; but the evidence 
of the continuing conspiracy, of the continuous eflforts of the executive 
officers of the United Mine Workers to accomplish the object of the 
conspiracy, of the employment of similar violent and terrorizing means 
in the Panhandle and other districts of West Virginia, and of appel- 
lants' continuance as executive officers, justified the inference that the 
unlawful acts in West Virginia met their approval, and therefore, 
further inferentially, were supported by their advice and assistance. 
If , when on final hearing all the evidence is presented orally and tested 
by cross-examination, it shall appear that the wrongdoers in West 
Virginia were not the agents and representatives^f appellants, the 
complaint will of course be dismissed as to them. EHgle Glass & Mfg. 
Co. V. Rowe, 245 U. S. 275, 38 Sup. Ct. 80, 62 L. Ed. 286. 

[3] In order to measure the justifiable scope of this interlocutory 
decree, it is necessary to have in mind the nature and object of the 
bill, the property that requires protection, the interest of parties in that 
property, and what decree is indispensable, in view of the respective 
rights of the opponents in this suit, to afford complete protection. 

[4-8] Injunction is an extraordinary remedy. It is limited to the 
protection of property from unlawful invasion. Execution in advance 
of a full hearing and final determination of the issues is a drastic meas- 
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ure, which may deprive defendants of rights confirmed in them by the 
final decree. Because the preliminary injunction is necessarily so dras- 
tic in its nature, great care should be had in exercising the discretion. 
What we have already said with respect to the facts indicates our 
approval of the granting of a preliminary injunction herein of whatever 
scope is necessary to protect the property before the court. But no 
injunction, preliminary or final, should forbid more than the particular 
unlawful invasions which the court finds would be committed except 
for the restraint imposed. / Swift v. United States, 196 U. S. 375, 25 
Sup. Ct. 276, 49 L. Ed. 518; Hitchman Coal Co. v. MitcheU, 245 U. S. 
229, 38 Sup. Ct. 65, 62 L. Ed. 260, h. R. A. 1918C, 497, Ann. Cas. 
1918B, 461. 

[7] Appellee's property, which was being injured by appellants' 
trespasses (which, unless enjoined, would be contmued), was its busi- 
ness of mining coal and shipping it in interstate commerce. But appel- 
lee alleged that it filed its bill on behalf of itself and 62 other operators 
of closed nonunion mines in the Williamson district. They did not ap- 
pear as co-complainants. They were not named in the bill. Neither by 
names of the companies nor by description of their properties (as ap- 
parently required by section 20 of the Clayton Act [Comp. St. § 
1243d]) were the mines identified which appellants and their agents 
and representatives in the Williamson district were to let alone. There 
was no allegation nor affidavit that there were only 63 operators of 
mines or 63 operators of closed nonunion mines in the district Affi- 
davits seem to indicate, but somewhat ambiguously, that there were 80 
to 90 operators of closed nonunion mines in the district Appellee 
averred that it was "impracticable" to name or to join the other opera- 
tors of closed nonunion mines in the district. Neither averment nor 
proof tells why the pleader thought it impracticable. If we were to 
dispose of the matter on judicial notice of other proceedings in equity, 
we should say that it was not impracticable for appellee to identify the 
operators of closed nonunion mines in Mingo county, W. Va., and in 
the adjoining fringe of Pike county, Ky., and to ascertain whether 
trespasses upon their properties had also been committed by appellants 
and others, and whether they desired to join in the suit. At all .events, 
the only identified property now before the court is appellee's. We 
cannot pass in advance upon the right of absent and unidentified oper- 
ators to join or to be counted as co-complainants; but it may not be 
inappropriate to say that we are not informed of any departure of the 
Supreme Court from the limitation upon joinder stated in Scott v. 
Donald, 165 U. S. 107, 116, 17 Sup. Ct 262, 265, 41 L. Ed. 648: 

"The interest that wiU allow parties to Join !n a bill of complaint, or that 
wUl enable the court to dispense with the presence of aU the parties, when 
nnmerous, except a determinate number, is not only an interest in the ques< 
tion, but one in common in the subject-matter of the suit." 

At this point, on account of the scope of the restraint put upon ap- 
pellants, it may be well to emphasize what this case is not. It is not an 
indictment to punish conspirators for their crimes. It is not a bill in 
the public interest by the government, as parens patrise, to enjoin or dis- 
solve an unlawful conspiracy or combination in restraint of trade. It 
18 not a private bill of the kind where the injury to the complainant's 
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property was so indirect, as when caused by a secondary boycott in 
violation of the Sherman Act, that an injunction could not be main- 
tained until specificalty authorized by the Clayton Act. Paine Lumber 
Co. V. Neal, 244 U. S. 459, 37 Sup. Ct. 718, 61 L. Ed. 1256; Duplex 
Co. V. Deering, 254 U. S. 443, 41 Sup. Ct 172, 65 h. Ed. 349. Inas- 
much as appellee's bill is the oldtime and familiar one to protect prop- 
erty from injury through continuing direct trespasses thereon, proof 
of the iniquitous conspiracy between the United Mine Workers and the 
operators of the Central competitive field was useful only in showing 
that the illegal acts of the tort-feasors in the Williamson district would 
be continued, unless restrained, and that appellants in Indiana were 
parties to the threatened invasions. For it was not the conspiracy that 
was inflicting the damage to appellee's property. 

[8] Bill and affidavits show the following trespasses upon appellee's 
property rights in interstate commerce: Destruction of appellee's 
property used in operating its mine ; interference with and intimidation 
of appellee's officers, agents, and employees, by armed forces, by as- 
saults, by threatening and abusive language, and by intrusions upon 
their privacy without invitation or consent; inducing appellee's em- 
ployees secretly to change from nonunion to union men, and to remain 
in appellee's employment in violation of their contracts, the terms of 
which were known to the trespassers; and in using money, sent into 
West Virginia by the United Mine Workers' general or executive offi- 
cers, to aid in the commission of the foregoing trespasses. All these 
unlawful acts (none of which was specified in the decree) should be 
enjoined by the preliminary injunction, with leave to the District Court 
to restrain other specifically threatened trespasses upon appellee's prop- 
erty rights, if any is shown. 

But appellee was not satisfied with such a decree. It asked that the 
United Mine Workers be dissolved or enjoined from functioning, on 
the ground that it is a seditious and otherwise unlawful organization. 
The District Court declined to find that the union is an unlawful body. 
But, as we have already indicated, appellee must stand solely on its own 
private rights ; appellee is not the guardian of others ; appellee is not 
the vindicator of the public's rights, criminal or civil ; and it was not 
the conspiracy, but the trespasses oif joint .tort-feasors, who are liable 
independently of the conspiracy as a ground of action, that inflicted 
the injury upon appellee's property. 

[9-11] Appellee sought and obtained a decree restraining "the un- 
ionization or attempted unionization of the nonunion mines" in the 
Williamson district. Appellants, and their agents and representatives 
in West Virginia, are thus enjoined from publishing lawful union argu- 
ments and making lawful union speeches in the closed district; from 
making lawful appeals to those in the pool of unemployed labor to join 
the union rather than the nonunion ranks ; and from using lawful per- 
suasion to induce any one of appellee's employes to join the union and 
thereupon instantly and openly to sever his relationship with appellee, 
not in violation of, but in exact accordance with, his contract with ap- 
pellee. Manifestly the purpose of such publications, public speeches, 
and personal persuasions would be to enlarge the membership of the 
union. If completely successful, these means would compel appdlee. 
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if it staid in bustneiss, to deal with the union, and thus ''unionize" its 
mine, and use of these means, short of complete success, wotald be an 
"attempted unionization." This broad sweep of restraint makes it 
necessary to refer briefly to the rights of employers and of labor un- 
ions. Unions of owners of capital may bargain collectively, through 
their officers, with laborers either individually or collectively. Unions 
of laborers may bargain collectively, through their officers, with em- 
ployers either individually or collectively. Employers may bargain for 
a closed nonunion shop. Laborers may bargain for a closed union 
shop. Both are entitled to free and equal access to the pool of unem- 
ployed labor, for the purpose of securing recruits by peaceable appeals 
to reason. Employers may persuade a union man, provided they do not 
violate his right of privacy nor invade the rights of another,. to, be- 
come nonunion. Union laborers may tmder the same conditions per- 
suade a nonunion man to become tmion. If the arguments of the 
owners of closed nonunion shops should be universally accepted, labor 
unions would have no ground of complaint, either legal or equitable, 
for their decline and fall. If the arguments of the advocates of the 
closed union shop should prevail, then similarly their opponents would 
have no legal or equitable cause of action. In either case the outcome 
would be due to the exercise of reason and free will. In this, as in 
every other instance of antinomy, of conflicting interests and mutually 
restricting rights, the rule of conduct is that each side shall so exercise 
its rights as not to injure the rights of the other. Hitchman Coal Co. 
V. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 1. Ed. 260, L. R. A. 
1018C. 497, Ann. Cas. 1918B, 461 ; American Steel Foundries v. Tri- 

City Central Trades Council, 257 U. S. , 42 Sup. Ct; 72, 66 L. Ed. 

CDec. 5, 1921) ; Respective Rights of Capital and Labor in Strikes, 

5 Illinois Law Review, 453. In the present state of the law, and with- 
out a constitutional exercise of the legislative power of regulation, ap- ♦ 
pellee had no greater right to a decree suppressing lawful action (such 
as the publications, speeches and personal persuasions heretofore men- 
tioned in this paragraph) in support of the closed imion shop program 
than appellants had to a similar decree suppressing similar lawful ac- 
tion in support of the closed nonunion shop program. Neither side 
had any such right. 

Appellee sought and obtained a decree enjoining the performance 
of existing contracts between the operators and their union employees 
in the Central competitive field with respect to what is called the 
check-oflF provision. So far as the contracts themselves and this record 
disclose, the check-off is the voluntary assignment by the employee 
of so much of his wages as may be necessary to rneet his union dues, 
and his direction to his employer to pay the amount to the treasurer of 
h'< union. In that aspect the contract provision is legal, and quite 
evidently there are many lawful purposes for which dues may be used. 
If in truth the bai^inine with respect to the contract was not free; 
if either the employee or the employer put the other under duress, the 
injured party might have cause to seek cancellation. (But if he had 
nothing to urge in the way of duress, except "economic necessity/' he 
might not succeed.) If in bargaining one of the parties was not free, 
by reason of the greatly preponderant power of the other, the Legisla- 
278 F.-^ 
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tures of these central states and the Congress mig^t consider nidiether 
public interest required or justified the limitation of the otherwise exist- 
ent freedom of contract by abolishing the check-off as a subject-matter 
of contract, in similitude to the legislative abolition of truck stores, 
dangerous appliances, unsanitary working places, exhausting hours, 
etc., as permissible subject-matters of contract. But appdlee is not a 
party to the contract, is not the attorney of either contracting party, 
and is not the agency to establish the public welfare. 

If nothing else should prevent appellee's being given that part of the 
decree now under consideration, the lack of injury to appellee by the 
existence of the check-off contracts would suffice. The injury to ap- 
pellee's property rights in interstate commerce, of which appellee was 
apprehensive, was Siat it would be coerced into paying the high costs 
of production prevalent in the Central competitive field, and thus be tin- 
able to meet, or at' least to meet so profitably, the existent competition 
in interstate commerce. As long as appellee is assured, as it now is, 
that it will have full protection in operating its closed nonunion mine 
and in marketing its coal in interstate commerce without interference, 
appellee should rather pray that all the elements causing high cost of 
production in the Central competitive field should be maintained. 

[12, 13] But appellee insists that it is entitled to have the perform- 
ance of the existent check-off contracts enjoined, because the check-oft 
is the "heart" of the United Mine Workers' organization. Appellee is 
confusing a series of remote causations with the proximate cause of 
the injury. The only property that was injured was appellee's freedom 
in operating its mine and in putting its coal onto cars in West Vii^nia 
to be shipped in interstate commerce. The proximate cause of the 
injury was the described interferences in the Williamson district with 
appellee's aforesaid right to freedom. Without the direct and imme- 
diate interfering acts, the desires and intents of the conspirators in the 
Central competitive field would have been innocuous. In the series of 
causations the check-off provision was undoubtedly one of the elements. 
Manifestly unless money was collected, the union's executive officers 
could not send it into West Virginia to aid or promote the interfering 
acts. But in the same contracts that contain the check-off feature were 
provisions for the payment of wages and the recognition of the miners 
as human beings with the physical capacity to labor. On a parity with 
appellee's contention respecting the check-off element, all the other ele- 
ments in the series of causation leading up to the proximate cause 
should also be enjoined. Money could not be sent into West Virginia 
by the executive officers, unless it was collected from the miners' 
wages ; nor unless the miners earned wages ; nor unless the miners were 
human beings having the capacity to labor; 

Frdm the record as it now stands we are convinced that the District 
Court committed substantial errors in exercising its judicial discretion 
in the following particulars: (1) In not confining the- grant of relief 
to appellee; (2) in not limiting the prohibition of the unionization or 
attempted unionization of appellee's mine to the threatened direct and 
immediate interfering acts shown by the bill and affidavits ; (3) in not 
limiting the prohibition of the sending of money into West Virginia 
to the use thereof in aiding or promoting the interfering acts ; and (4) 
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in enjoining the performance of the existent check-off contracts in the 
Central competitive field. 

The decree should be recast, and for that purpose the cause is re- 
manded, with the direction to the District Court to enter a preliminary 
injunction decree which shall be in consonance with this opinion. 



BENCH CANAL DRAINAGE DIST. t. MARYLAND CASUALTY CO. 

(Circnlt Court of Appeals, Elghtli Circuit. December 14, 1021.) 

No. 5862. 

1« PrindiMl and soreijr ^s»$0— Tbal surely is eompensaied eaimot affeet his 
UaliilUy. 

Tbe liability of a surety 1b measured by his contract, which cannot be 
given one construction where the surety is compensated, and a different 
construction where he is not. 
2. PrinefiNil and sorely ^=»100(3), 117— Material alteration of plans of work 
after contraet and SKcess paynNnts Iwld to release eontraetor^s surety. 

The surety on the bond of a contractor for construction of irrigation 
canals and ditches, which made the plans and specifications a part of the 
contract and provided that they should not be changed to exceed 10 per 
cent, without the consent of the surety, held not liable for failure of the 
contractor to complete the work, where he was required after the work 
commenced to excavate an additional two feet throughout the system at a 
cost approximately double the cost of excavating nearer the surface, and 
the contract price would probably have paid for the work, if' done- in ac- 
cordance with the original plan and specifications, and where also the 
percentage required by the contract and bond to be withheld from pay- 
ments on partial estimates was not withheld. 

In Error to the EHstrict Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action at law by the Bendi Canal Drainage District against the 
Maryland Casualty Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 

H. C. Brome, of Basin, Wyo. fThomas M. Hyde and R. B. West, 
both of Basin, Wyo., on the brief), for plaintiff in error. 

William C. Kinkead, of Cheyenne, Wyo. (George F. Cushwa, of 
Baltimore, Md., and Kinkead, Ellery & Henderson, of Cheyenne, Wyo., 
on the brief), for defendant in error. 

Before CARLAND, Circuit Judge, and YOUMANS and JOHN- 
SON, District Judges. 

YOUMANS, District Judge. This was a suit by plaintiff in enx/r 
against the Maryland Casualty Company as surety* on a bond executed 
by the company, to insure the performance on the part of the contrac- 
tor of a certain contract entered into between the drainage district and 
one William P. Bullock for the construction by him of certain ditches 
or drains. The bond recites that a written contract dated June 16, 
1916, was entered into between the contractor and the drainage district. 
A copy of the contract is attached to the bond and made a part of it, 

459»For other eases see same topic A KBY-NUMBER In aU Key -Numbered Digests ft Indexei. 
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as if recited at lergth in the bond. The complaint aUeged that Bul- 
lock, the contractor, had failed to complete the work stipulated for in 
his contract. The condition of the bond is : 

"Tbat» if the principal shall indemnify the obligee against any loss or damage 
directly arising by reason of the failnre of the principal to faithfully perform 
said contract, then this obligation shall be void ; otherwise, to remain in full 
force and effect" 

Then follows this provision: 

"Provided, however, that this bond is executed upon the following express 
conditions, the performance of each of which shall be a condition precedent to 
any right of recovery hereon, anything in the contract to the contrary not- 
withstanding." 

The conditions are five in number. The first relates to the right 
of the surety in the event of default upon the part of the principal 
to proceed with the performance of the contract. The second relates 
to the time within which suit shall be brought upon the bond. The 
third provides that the surety shall not be liable for damages resulting 
from strikes or from any act of God causing delay. The fourth con- 
dition is as follows : 

"That the obligee shall faithfully perform all the terms, covenants and 
conditions of such contract on the part of the obligee to be performed, and 
shall also retain that proportion, if any, which snch contract specifies the 
obligee shall or may retain of the valne of all work performed or materials 
furnished in the prosecution of such contract (not less, however, in any event, 
than 10 per centum of such value) until the complete performance by the 
principal's part to be performed, and until the expiration of the time within 
which liens or notice of liens may be filed, and until the discharge of suco 
liens, if any; and the obligee shall at all times observe and conform to the 
laws relating to liens of the state wherein said contract is to be performed. 
That the plans and specifications mentioned in said contract are not in any re- 
spect defective, and are and at all times wiU be kept adequate for the com- 
plete performance of such contract, and that no change shall be made in such 
plans and specifications which shall Increase the amount to be paid the princi- 
pal more than 10 per centum of the penalty of this instrument, without the 
written consent of the surety." 

The fifth condition is as follows: 

"That no right of action shall accrue upon or by reason hereof, to or for the 
use or benefit of any one other than the obligee herein named, and that the 
obligation of the surety is and shall be construed strictly, as one of suretyship 
only, shall be executed by the principal before delivery, and shall not, no; 
shall any Interest therein or right of action thereon, be assigned without the 
prior consent in writing of the surety over the signature of its president, or 
one of its vice presidents, attested by its secretary, or one of its assistant sec- 
retaries." 

The answer sets up five defenses as follows : 

(1) "That the contract referred to in said bond was, by plaintifT and said 
Bullock, and without the knowledge or consent of defendant, materially and 
substantially altered in its terms and substance, and thereby abrogated, and 
said bond and the defendant as surety thereon were thereby released and dis- 
charged." 

(2) "That it is expressly provided in said bond, as an express condition 
thereof, the performance of which, is also by the terms thereof, made a con- 
dition precedent to any right of action on said bond, anything in the con- 
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tract aecared to tbe contrary notwithstanding, that in the event of any de- 
fault on the part of the principal a written statement of the particular facts 
showing such default, and the date thereof, shall be delivered to the surety 
by registered mail, at its office in the city of Baltimore, Maryland, promptly, 
and in any event within 10 days after the obligee or its representative, or the 
architect, if any, shall learn of said default, and defendant further states that 
it is also provided in said bond that the obligation of said surety is and shall 
be construed strictly as one of suretyship only, and the defendant now states 
that plaintiff violated said condition in that it failed, refused, and neglected 
to so notify the defendant of the default of said Bullock within ten days after 
discovery of said default by said plaintiff and its representatives, or at any 
time, or in any manner or form for many days in excess of said 10-day 
period subsequent to the default of said Bullock ; that by reason of the viola- 
tion of said condition aforesaid this defendant was released from liability 
thereon and no action can be maintained thereon as against this defendant/' 

(8) "That besides providing particularly that the obligation of the surety 
named in said bond shall be construed strictly as one of suretyship only, said 
bond provides by its terms that the said plaintiff, obligee named herein, shall 
faithfully perform all the terms, covenants and conditions of said contract on 
the part of the obligee to be performed, and that said plaintiff shall and will 
retain that portion, tf any, which said contract specifically provides shall or 
may be retained by it, of the value of all work performed or material furnish- 
ed in the performance o£ said contract, and in any event not less than 10 
per cent of such value, until the complete performance by Bullock as principal 
of all the terms, covenants, and conditions of said contract on said principars 
part to be performed ; that by the terms of said bond it is likewise expressly 
provided that the retention of said 10 per cent, aforesaid is one of the express 
conditions thereof to liability on the part of said defendant, and a condition 
precedent to the right of plaintiff to maintain an action on said bond. 

"In the contract, Bixhiblt A aforesaid, which Is attached to and made a 
part of plaintiffs petition, it is also provided that, during the progress of the 
work therein provided for, monthly estimates should be made of the work 
done and material furnished on the ground by said Bullock, and accepted by 
the district, and that 10 per cent, of the contract price thereof, based upcoi 
said estimates aforesaid, should be reserved by the plaintiff, and not paid to 
said Bullock until 30 days after the completion and acceptance of the work 
under said contract by said commissioners and their engineer, and the defend- 
ant states that the plaintiff violated the condition of said contract, in th»t 
said plaintiff failed, refused, and neglected to reserve or withhold from said 
Bullock 10 per cent, of the value of said work as it progressed, or 10 per 
cent, of the aggregate value of said work ; but, on the other hand, and con- 
trary to the express terms and conditions of said bond and contract afore- 
said, the plaintiff not only failed to reserve said percentage of said work, but 
it paid to said Bullock from time to time on said contract more than wa» 
due him for work performed "and material furnished, without regard to, and 
without any monthly estimates having been made, and this the plaintiff did 
knowingly and wittingly and in total disregard of the conditions of said bond 
and contract, and plaintiff states that by reason of said violation of the ex- 
press provision of said bond, the performance of which is made a condition 
precedent to the right to institute an action thereon, this defendant and said 
bond were released ai^d discharged, and no action can be maintained thereon.*' 

(4) "That it is also expressly provided in said bond as an express condition 
to liability thereunder, the performance of which is thereby made a condition 
precedent to any right of recovery thereon, anything in the coiltract secured 
to the contrary notwithstanding, that the plans and specifications mentioned 
in said contract, and the plans and specifications for the performance of 
which work by Bullock are referred to in and made a part of said contract, 
are not in any respect defective, and are, and at all times will be kept, ade- 
quate for the complete performance of such contract, and no change shall be 
made in said plans and specifications which shall increase the amount to be 
paid the principal more than 10 per cent of the penalty of said bond, without 
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the written consent of the defendant, and the defendant states that defendant 
[plaintiff] violated said condition knowingly and wittingly and withofut the 
consent of said defendant, in that said plans and specifications aforesaid, 
were in many respects grossly defective, and insnfficient for the purpose for 
which they were made; that said plans were indefinite, uncertain, and mis- 
leading to contractors and especially to said Bullock, and, under those circumr 
stances, it was claimed and contended hy the plaintiff and the engineer in 
charge of the work, that said Bullock was required to dig said drainage ditch 
a foot lower than was shown on the plans and specifications aforesaid, he 
was not required to dig said drainage ditch said extra foot in depth, said 
district and tiie commissioners thereof persisted and were successful in com- 
pelling the said Bullock to construct said drainage ditch said extra foot in 
depth ; that said contrary contentions resulted from the defective, uncertain, 
and indefinite condition of said plans and specifications, and because of the 
uncertainty thereof; that ttiis defendant had no knowledge of the defective 
condition of said plans and specifications at the time said bond was signed 
by It, nor did it learn of the defective condition of said plans and specifica- 
tions until long after it was claimed by plaintiff that the said Bullock had 
made default in the performance of the conditions of his construction con- 
tract and defendant further states that said plans were not at the time said 
contract was entered into by said Bullock, nor have they ever been since that 
time, kept adequate or suitable for the performance of said contract." 

(5) "That in the progress of said work the plaintiff and the said Bullock by 
mutual consent wholly disregarded the terms and conditions of said contract 
and plans and specifications under which said work was to be performed; 
that material and substantial parts and portions of the ditch, which was re- 
quired to be constructed under said contract, were abandoned by mutual con- 
sent, and by the mutual obligations of plaintiff and the said Bullock other 
ditches of substantial length, and of a length greatly in excess of the length 
of said abandoned ditches, and which said other ditches were not specified in 
said contract or the plans and specifications made a part thereof, were agreed 
to be constructed and were constructed by the said Bullock by mutual con- 
sent of himself and plaintiff, and instead of said abandoned ditches, all of 
which was without the knowledge or consent of this defendant'* 

At the conclusion of plaintiff's testimony the defendant moved the 
court to direct the jury to return a verdict for the defendant. This 
motion was denied. Defendant then introduced its testimony, and at 
the conclusion of all the testimony defendant renewed its motion for 
a directed verdict. This motion was by the court sustained. 

Five assignments of error are relied upon for a reversal. The first 
four relate to the action of the court in directing the jury to return 
a verdict for defendant. They are discussed together in the brief. 
The fifth assignment relates to the action of the court in excluding cer- 
tain testimony. Counsel for plaintiff in error contend that there was 
testimony sufficient to go to the jury. That requires an investigation 
of the testimony. 

The plans, specifications, and profiles for the drainage system and 
ditches were made in 1912. The contract was let to W. P. Bullock 
on June 17, 1916. The contracts bears that date, but it did not become 
effective until the bond was executed and accepted by the drainage 
district. The bond bears date of July 20, 1916. It was not accepted 
by the commissioners of the drainage district until in August or Sep- 
tember following. It is stated in the bond that the contract is made 
a part of the bond "as fully as if recited at length" therein. THe 
nineteenth paragraph of the contract contains the following provision : 
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"It is understood and agreed tbat there are no written or verbal agreements 
outside of this contract" 

The engineers who drew the plans, specifications, and profiles did 
not superintend the work. Mr. G. W. Zorn was the engineer for the 
drainage district at the time of the letting of the contract, the execu- 
tion thereof, and the acceptance of the bond. It is admitted by the 
drainage district that the ditch was required to be dug one foot deeper 
than was contemplated by the original plans, specifications, and pro- 
files. It is contended by die casualty company that as a matter of fact 
the ditch was dug at least two feet deeper than originally intended. 
The first controversy arises with reference to what the profiles showed 
at the time of the letting of the contract There is a conflict of tes- 
timony on that point. Therefore the testimony on behalf of the plain- 
tiff must be examined. This examination must be made in the light 
of the stipulation in the bond : 

"That the plans and specifications mentioned in said contract are not In 
any respect defective, and are and at all times will be kept adeqnate for the 
complete performance of such contract, and that no change shall be made in 
such plans and specifications which shall increase the amount to be paid the 
principal more than 10 per centum of the penalty of this instrument without 
the written consent of the surety." 

On direct exaipination Mr. Zorn, the engineer, testified for the plain- 
tiff as follows: 

"These are correct blueprints of the profiles which were submitted to the 
bidders including Mr. BuUock, prior to the submission of tbe bids on June 
16, 1916. I had a discussion with Mr. Bullock and the other bidders prior to 
.the time they submitted their bids there, with respect to the depth these 
drains were to be dug. I explained to the bidders that I deemed the — 

"Mr. Kinkead: We object to that as incompetent, irrelevant, and imma- 
terial, and an attempt to explain or vary by oral explanation the profile as 
shown here in evidence and the depth of the ditches as shown by these profiles. 

"Overruled. Exception by defendant. 

"I explained to the bidders that I deemed the drains of insufiicient depth 
as originally planned and in order to make a change, or to present the plans 
as I wanted it, I changed the elevations of the grade points of the profiles on 
the maps or on the prc^es. These changes are shown on the profiles as they 
were changed prior to the letting of this contract. 

"By Mr. Brome : Q. What effect did the change that you had made on the 
profiles, prior to the letting of the contract, have on the depth of the ditches? 
What I mean is, did they require them to be dug deeper? 

"Mr. Kinkead: That is objected to as leading and suggestive as against 
the bonding company. 

"Overruled. Exception by the defendant. 

"A. The change I made — that is the established plan of these profiles to sub- 
mit to the bidders — 

"Q. What I want to know is whether the profile before you changed it, and 
the profile after you changed it, had any effect in the amount of work to be 
done? 

"Mr. Kinkead: We make the same objection* 

"Overruled. Exception by defendant. 

"A. It made a difference; yes. 

"Q. What difference? A. It was a foot deeper than the original profiles were 
designated. 

"Q. You may state whether or not the question of how much the change 
in elevation sent the ditches deeper into the ground was discussed with Mr. 
Bullock and other contractors before they bid? A. It was." 
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From this testimony it appears that the engineer undertook to pro- 
vide for an increased depth of one foot by changing "the elevations of 
the grade points of the profiles on the maps or on the profiles." On 
cross-examination Mr. Zom testified as follows : 

"Q. Now, Mr. Zom, you say that the altitude has heen changed, so as to 
lower this ditch on these profiles one foot; that is, the height above mean 
low tide? A. I will say that the distance from the surface line, as shown 
there, was changed one foot lower than was originally planned on the profile ; 
yes, sir. 

"Q. I notice on these exhibits here, from 7 to 13, inclusive, that certain 
figures below the proposed ditch have been changed, and other figures sub- 
stituted. What did those figures, before they were scratched out, represent? 
A. They represented the grade points, and elevation of grade points, at those 
different stations before the profile was changed. 

"Q. What was the basis for those figures? Where did you measure from? 
A. From sea level datum as used there. 

"Q. Will you please state what those three practically horizontal lines 
on these profiles represent? A. The upper line represents the surface of the 
ground, and the next line represents the gravel line, and of course it does not in 
all cases — ^sometimes it is gravel, and it is sand sometimes, and sometimes 
there are other lines in there, which indicate there was water on the surface, 
or where they struck water. The lower line does not represent anything on 
that profile. 

"Q. It does not represent anything, then, in any of the plats and profiles 
that were submitted to the bidders; is that right? A. What I mean there 
by that is that the grade points or governing points for that profile, for gn^ade 
of the tije, is not the line as shown on the profile, 

"Q. Then these profiles did not mean what they said; is that what you 
mean to be understood as saying? A. No, sir ; I don't mean that at all. 

"Q. Well, now, these profiles were on regular blueprint paper, divided into 
spaces laterally, of 5 feet weren't they? A. Yes, sir. 

''Q. And horizontally of one foot? A. Laterally the scale those are drawn 
on is 50 feet. These vertical lines are 50 feet apart, as represented on that 
profile. The horizontal lines are one foot apart. 

•*Q. The heavy lines are 50 feet apart? A. Tes, sir. 

"Q. The lighter lines, running up and down, are 5 feet apart? A. No; 
they are five stations ; that is, 500 feet. 

"Q. How many feet between here and there? A. 50 feet. ♦ ♦ • 

"Q. Are those exact copies of plats and profiles that were furnished to 
these bidders on this system as it was then proposed? A. I think they are; I 
don't see any difference. 

"Q. And these have no alterations on them, have they? A. I didn't notice 
any. 

"Q. Or any erasures that were not there at the time the contractors bid? 
A. No, sir ; I don't think so. ♦ • • 

"Q. Now, then, Mr. Zorn, the paper on which this profile was drawn is so 
divided as to show the number of feet, particularly between two points? A. 
Yes, sir. 

"Q. And to look at these plans, these profiles, you could immediately, by 
counting the lines between the line representing the level of the ground, and 
the line representing the bottom of the ditch, determine the depth of that 
ditch? A. Approximately you could; yes, sir. 

"Q. Now, as a matter of fact, lowering of the altitude there would not 
lower the bottom of that ditch, any more than it would lower the sand level 
or the surface line, would it? A. I don't know as I understand your ques- 
tion exactly. 

'^Q. (Question read.) A. It would not lower the surface line. 

"Q. Isn't it a fact that these three lines, the lines showing the surface of 
the ground, the level of the gravel, and the bottom of the ditch, are abso- 
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lately of the altitude one foot, would lower all three at the same time? A. 
No, air. 

"Q. Where is there anything on this plat to indicate that those three' lines, 
the relative distance of those three lines, has heen changed? A. The eleva- 
tions at the change of the grade points. 

"Q. Now, then, these figures that are marked out here, showing the eleva- 
tion, were originally made by Bell and Schneidler? A. Yes, sir; I think so. 

"Q. Who marked those figures out and substituted others? A. I did. 

"Q. You did that yourself? A. Yes, sir. 

"Q. On the original plan? A. Yes, sir. 

'*Q. Now, then, you say that you called in the contractors to explain to 
them that those figures meant a difference of depth of one foot in that ditch? 
A. I explained to them that it was to be one foot deeper than originally 
planned. 

"Q. You explained to them that it was to be one foot deeper than as shown 
on the plans? A. Than as originally planned. 

"Q. Why did you find it necessary to do that? A. I made that change in or- 
der to get better drainage. 

"Q. Why did you find it necessary to make that explanation to contractors 
and bidders? A. I wanted them to understand just how the profiles were. 

"Q. And, without that explanation on your part they would not understand, 
would they? A. Some might not, and some would. 

"Q. So it required your oral explanation there of the purpose of changing 
the figures to make these plans definite and certain? A. I wanted them to un- 
derstand fuUy the profiles and plans. 

"Q. (Question read.) A. No, sir. 

"Q. You knew that it was the general custom of engineers and contractors 
bidding on work of this kind, to count these little spaces here laterally be- 
tween these lines on these profiles to ascertain the depths of that proposed 
ditch, didn't you? A. Yes, sir. 

"Q. That is the custom? A. Yes, sir. 

"Q. And that it was necessary for you to make that explanation there to 
Induce them to depart from that custom ; that is right, isn't it? A. Well, I 
would answer it the same as before ; I wanted them to perfectly understand 
these profiles." 

It appears from the cross-examination of Mr. Zom that an oral 
explanation to the bidders was necessary in order that they might 
understand that an increased depth of one foot was required. It also 
appears from such cross-examination that the manner of indicating 
depth by means of elevation above sea level was not customary. It 
thus clearly appears that the plans and specificatioiK were defective 
in that respect. 

Mr. Zorn also testified as follows : 

"Q. Well, now, as a matter of fact, these ditches here, as appear on Exhibit 
B and Exhibit 0, are greatly in excess of the dlstanee. between the top and 
tottom line on this profile showing stations 280 to 35S of drain B; isn't 
that a fact, and I present you that profile for examination? Aren't those 
depths, as shown on Defendant's Exhibit B and C, greatly in excess of the 
depths as determined by the spaces between the lines on that profile of drain 
B? A. No, sir; I think not. . 

"Q. Now, then, where did you take those figures from on Exhibits B and 
C? A. They were taken from the note books. 

"Q. And not from these profiles? A. In constructing the drain we had to- 
estabUsh and run our levels and get out data from which tt> compute the cut 
at different points along the line, and they were taken from the note books for 
that purpose. 

"Q. They were not taken from these profiles? A. The grade line of the 
profile was foUowed. 
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''Q. That Is, It should have followed the note book? A. It should and did. 

"Q. Did you take the figures from the note book and not from the profiles? 
A. I took the grade points from the profiles. 

''Q. I am speaking of these depths, Mr. Zorn, don't you understand^ A. Yes, 
sir. 

"Q. I am asking you where you got these depths that are shown on De- 
fendant's Exhibits B and C, whether from the profiles or from the note book? 
A. It would be out of the question to get them from the profiles; you can't 
read them. 

"Q. Then you did not get them from the profiles? A. No, sir." 

Mr. Zorn testified further as follows : 

"Q. Then these profiles here represent the field notes of surveys and levels 
that were made and run by Bell and Schneidler? A. Yes, sir. 

''Q. And do not represent the field notes according to the survey made by 
you? A. No, sir. 

"Q. An^ when you changed these figures here to show a uniform increased 
depth, as you say, of one foot, that did not even compare with the surveys and 
the levels and the depths that you have determined upon in your field notes, 
nor the grades? A. I used the grades of the profiles, but this was another 
survey. 

"Q. Another survey that you made, but no plat or profile was ever made 
according to that survey? A. No, sir. 

"Q. Then Mr. Bullock, at the time he figured on this job, and at the time 
he started into construction of this work, did not have any plans or profiles 
according to that survey, did he? A. No, sir." 

These extracts from the testimony show that another requirement 
was violated, in that the plans and specifications in the contract were 
not at all times kept adequate for the complete performance of the 
contract. The profile of the ditch showed a surface line and a grade 
line. It also had on it figures which showed the elevation above sea 
level at diflferent points along the ditch. The contention of the surety 
company is that the grade line indicated the bottom of the ditch and 
therefore a measurement, according to scale, from that line to the 
surface would give the depth of the proposed ditch. 

The drainage district contends that the depth of the ditch should 
properly be ascertained by subtracting a certain given elevation above 
sea level from another given elevation. Mr. Zorn himself admitted 
that the former is the customary method. Upon that point Mr. Bul- 
lock, the contractor, testified as follows : 

"I followed engineering, but not of this class, for a number of years prior 
to this. As drainage contractor, I was engaged in that only about 18 months 
prior to this particular work, but from 1889 to 1888 I was connected with 
the Ck)ast Geodetic Survey at Washington, and from 1893 to 1905 I followed 
railroad engineering, and from 1905 to 1914 I followed municipal engineering. 
During all that period I have had to do with plans and plats such as those 
introduced in evid^ice. I have made a great many profiles; at least one- 
third of my work was sewers for which profile and grades were established, 
and possibly one-third of it was railroad work. I have also had to do with the 
submission of jobs or work and the construction thereof. The profile you just 
handed me of drain D between stations O and 79 is a copy of blueprint from 
the same tracing from which one was made and handed me for my guidance 
in bidding on this work ; it is identical with the ones that were furnished me. 
The first thing I looked at, after receiving this profile, before observing the 
line, was the scale. I notice here that the horizontal scale is 1 Inch to 200 
feet, and that the vertical scale, or the scale up and down, which represents 
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the deptb of tbe cat yerttcally, is 1 inch equals 20 feet After that infor-* 
niation was secnred, I took a scale dlTlded 20 to the inch, and went over these 
profiles very carefully. 

"The role that I hold in my hand is the ordinary rule that engineers 
carry. I always carry one ahout half as long as this. The divisions were 20 
divisions to the lnch» represented to follow this scale, and used to determine 
the deptlis. In examining these plats, I had nothing else to go by except the 
scale and drawing. The divisions on the plat correspond perfectly, but were 
of no consequence. When I 'had the scale the lines were not necessary, but 
they did correspond. The scale, as given by the engineers who drew these 
plats, was for the guidance of the bidders in determining the distance be- 
tween the lateral lines, representing the depth. I know of no other purpose 
it could have be^i provided for. The scale of 1 inch to 200 feet is to de- 
termine the length of the ditch, and the vertical scale of 1 inch equals 20 
fleet is to determine the depth of the trench. Below some of the stations there 
are certain elevation figures which are obliterated, and others seon to be sub- 
stituted for them. There is nothing to indicate on this profile what that is; 
but knowing the altitude of Germanla Bench was something like 4,000 or 
5,000 feet I naturally imagined it meant the elevation above sea level. These 
figures have no significance and furnish no information as a guide to bidders 
on a project of that kind. My bid would have been the same whether the 
altitude of Germanla Bench had been 5,000 feet above sea level or 1,000 feet 
above sea level. It is only important to determine climatic changes which 
would affect the work. In getting a plan, having a scale before* you, and 
knowing the scale, having it marked on the map, you can measure the height 
of a building or depth of a cut from that vertical scale and from the drawing. 
The altitude of the place at which the building would be erected, or the alti- 
tude of the place at which the ditch would be excavated, would, in my opinion, 
have no bearing in making up the cost of making the excavation. It purely 
represents, from the surface line to the grade line, the depth of cut you are 
required to dig. The fftct that the- elevation figures had been changed would 
not indicate that the depth of the ditch had been increased, unless the draw- 
ing was changed and the scale changed. There would be two effective ways 
to Indicate on these plans a change of one foot in the depth of the ditch — 
either change the scale as indicated on the plat or else draw a line below in- 
creasing the distance between the surface line as indicated and the grade 
line as indicated. If you change the scale it would appear in fractions. The 
most effective way would be to 'make a new profile. I have heard the tes- 
timony of Mr. Zom. 

"Q. You may state whether or not, before you made tiiis bid, or before the 
contract was signed by you for the construction of this work, he ever 
stated or indicated to you that this ditch- was to be a foot deeper than is 
shown on the profile. 

"Objection by Mr. Brome. Overruled. Exception by plaintiff. 

"A. No, sir.»* 

Mr. Bullock, continuing: 

"I first ascertained that I was required to construct the ditch one foot 
deeper as shown between th^ lines on the profile by telegram from my subcon- 
tractor on June 18» 1917. I was then in Kansas City. In making my bid and 
submitting my proposal, I measured the distance between the surface line 
as indicated, which is the only natural line to guide; the grade line being 
an absolutely imaginary line fixed at a certain distance below the surface of 
the ground as indicated, with a scale. After learning what the scale was, I 
measured between those lines ; no one ever told me that I was expected to go 
a foot deeper than shown on these profiles. After entering into this contract 
I sublet a part of the work to H. R. EiUott of Montrose, Colo. He began work 
on the 15th of April, 1017 ; he wired me that something was wrong with the 
profiles. I left on the 19th of June for Oreybull. Mr. Elliott met me at the 
train. We telephoned Mr. Zom, who either came to the hotel or his office 
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that night Mr. Elliott had been at work on the ditch, but had discontinued 
at that time. We went out on the work the next day; the three commis- 
sioners were there; I do not know If Mr. Zorn was there or not We went 
out to look at the work. Mr. Elliott was then laying tile almost three feec 
deeper than the cut was Indicated, which was the first time I knew that 
Zorn was claiming the ditch was to go deeper than the profile showed, except 
the wire I received In Kansas City several days before. The first time I 
talked with Zorn was the evening before. The members of the board were not 
present; they considered the matter on Oermahla Bench the next day. I 
don't know whether any minutes was made of the meeting; that was June 
23, 1917. There seemed to be so much dispute between Zorn and myself 
that the commissioners did a great deal of considering before they expressed 
themselves one way or the other. Previous to this time I had sublet this 
work to Mr. Elliott for the use of a Sargent machine which I have no reason 
to doubt was of such capacity that It would have constructed this ditch and 
would have been answerable for that purpose as per the profile. Mr. Elliott 
threatened to quit the work, and I was required to Increase his compensa- 
tion from 23 cents to 50 cents a foot." 

According to the contention of the drainage district the grade line 
served no useful purpose, so far as the profile in this instance was con- 
cerned. Mr. Zorn, however, permitted the grade line to remain on 
the profile and, according to his statement, undertook to eliminate it 
by oral instructions. Bullock, the contractor, denied that such instruc- 
tions were given. The importance, therefore, is clearly seen of that 
condition of the bond which required that the plans and specifications 
mentioned in the contract were not in any respect defective, and that 
they should at all times be kept adequate for the complete performance 
of the contract. The purpose of these requirements was to avoid 
what actually occurred ; that is, a dispute as to whether or not an oral 
change was actually made. 

Mr. Charles C. Carlisle testified for defendant as follows : 

"My business Is consulting engineer. X have been In that profession 19 or 
20 years; during that time for approximately 5 years I was deputy state 
engineer of Wyoming and city engineer of Cheyenne. Since that time I have 
been employed In a consulting capacity on waterworks, sewers, electric light, 
and irrigation works, principally. My work largely has been the observation 
of plats and plans and the supervision of work of this kind. I have had to 
do with the drawing and Investigating of profiles, ditches, earth excavations, 
and drains. 

"Q. I will ask you to examine this exhibit containing the profile of drain D 
from stations to 20, and from stations 20 to 79, and 368, and state what 
you, if desiring to bid on a construction of this kind, would take Into consider- 
ation *ln arriving at the depth of the ditch shown thereon? 

'*Mr. Brome: That Is objected to as Incompetent, irrelevant, and Imma- 
terial. I am perfectly willing for the witness to state what the paper shows, 
but I do not think it is competent for him to state what a contractor would 
take into consideration. 

"The Court: He is testifying aa an expert, that has been gone over to 
this jury five or six times. 

"A. I would determine the scale on which the profile was made, and de- 
termine the distance between the surface line, or profile of the ground, and the 
grade line. In vertical elevation. 

"Q. Where would you look to determine the scale? A. I .would look^to the 
legend on the drawing. 

''Q. Does that legend appear on that plat? A. It does« 
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'^. And after yon determined the scale then you would measure, aecording 
to that scale, between those lines, is that right? A. Yes; either. scaling it. 
or counting it, counting the number of spacesi indicating the feet ' 

"Q. Now, what significance, Mr. Carlisle, would the figures below the 
station have upon your bid, before they were erased there? A. They would 
have nothing to do with the relative position of the two lines, the grade line 
and the surface lines, and they are not usually put on profiles. 

'*Q. What significance, if any, would the fact have that those figures were 
erased and others substituted, in determining the depth of the ditch? A. It 
would not affect the depth of the ditch, except it might displace the whole 
drawing slightly on the profile paper. 

"Q. So the lowering of the depth would take the top and the sand level and 
all with it, would it? A. Yes; It has more to do with the altitude of the 
country than anything else. 

"Q. Then, so far as those figures are concerned, and so far as a guidance to 
a determination of the depth of that ditch, those three lines shown there, in- 
dicating the depth of the ditch are arbitrary; is that right? A. Yes; they 
have a relationship to each other. 

"Q. Have you examined all of these plats, Mr. Carlisle? A. I have. 

"Q. And would your testimony as to each of them be the same as it is of 
the plat which you hold in your hand? A. It would. 

•*Q. Now, 1 will ask you if you have made any calculations, from the 
depths that have been given in evidence by Mr. Zorn, to determine whether the 
depths as given by him are the same as given in these plans and plats? A. 
I have. 

"Q. And as to what ditches? A. On drain B the elevations and depths as 
given in Exhibits B and C. They are the only depths that I had. I com- 
pared them with the profiles, and determined the dilference between those 
cuts and what the profile showed. 

"Q. And what did you find as to the difference, if any? A. In the 81 stations, 
or 81 points given, the average depth of the cut shown by the notes was 
2.19 feet deeper than the profile showed. 

"Q. And how many stations did you say you examined? A. Qoing by half 
stations — each 100 feet represents a station — the points were set at each 50 
feet distance, or determined as 81 points. 

"Q. Where did you get the depths as given by Mr. Zbrn? A. Trqm the 
Exhibits C and B. 

"Q. That is, Defendant's Exhibits B and C? A. Yes, sir. 

"Q. And you say that these depths, as given by Mr. Zorn, averaged 2.19 
feet deeper than the profile showed? A. Yes. 

"Q. Now, have you had experience also in the constructing of trenching and 
ditching, Mr. Carlisle? A. As an engineer and supervisor of construction work. 

"Q. And in the relative cost of the movement of the material in such 
work as might be encountered in this state? A. I have. 

"Q. Now, assuming that the contemplated ditch was an average of 7 feet, 
and that in the execution of the work the ditch ran from 1 to 3 feet deeper 
than as shown on the profiles, and assuming that in that extra depth a 
cement gravel was encountered, what would you say that that extra depth 
and that soil would encrease the cost of the work? 

''Mr. Brome : That is objected to as incompetent, irrelevant, and immaterial. 

"Overruled. Exception by plaintiff. 

"A. It might double the cost of the excayatiOn, depending, of course, on the 
material encountered, and whether there was ground water." 

One of the defenses of the surety company is that the condition of 
the bond which required that the drainage district should retain not 
less tha^i 10 per cent, of the value of all work performed, or material 
furnished in the prosecution of the contract, until the complete per- 
formance thereof by the contractor, was violated. That 10 per cent. 



Digitized by 



Google 



78 278 FEDERAL REPORTER 

was not retained, as required by the bond, clearly appears from the 
testimony. 

Exhibits D, E, P, and G were certain books kept by Mr. Zorn. 
Those books were taken by Mr. Carlisle, and from the figures contain- 
ed in them he determined the depth of the ditch, and found it to be in 
excess of two feet over that indicated by the original profile. Those 
calculations made from Mr. Zom's notebooks, and being undisputed 
by him, must be taken as correct. Therefore the testimony shows: 
(1) That the depth of the ditch was by verbal order increased by Mr. 
Zorn one foot over that indicated by the original profile. (2) That it 
was necessary to explain this change orally to bidders. (3) That the 
profile did not indicate the change in the customary way. (4) That the 
profiles were not kept adequate as required by the provisions in the 
bond. (5) That as a matter of fact the depth of the ditch, as the con- 
tractor was required to dig it, was in excess of two feet over that in- 
dicated by the original profile. (6) That the 10 per cent, was not re- 
served as required by the bond. 

At the time the motion for a directed verdict was made, the follow- 
ing colloquy occurred between the court and the attorney for the drain- 
age district : 

''The Court : Mr. Brome, I want to ^sk you a question. In your petition In 
this case you claim a recovery for this additional depth, the estimated cost? 

"Mr. Brome: No, sir; we claim recovery only for the depth as we claim 
the true depth is, but not beyond that. 

"The CJourt: You paid him in your payments for the average depth of 2 
feet below the line specified in the contract? 

"Mr. Brome : Yes ; for whatever yardage — 

"The CJourt: The testimony here is an average of two feet below the line 
on the profile? 

"Mr. Brome : Sometimes below that line, and some places above that line. 

"The CJourt: Mr. Carlisle testified that the average was two feet. 

"Mr. Brome: But he testified only over a portion of the line. The entire 
line he had not computed. 

"The Court: That additional two feet is not provided for in this contract? 

"Mr. Brome : No, sir ; nothing provided in the contract, except the figures 
that appear there. 

"The Court : All the surety company had was the contract? 

"Mr. Brome : They had more than that ; they had the specifications which 
provided that changes might be made by the engineer during the progress of 
the work. 

"The Court: That is true; small changes, but not such as would amount 
to the reconstruction of the ditch. It is a matter of common knowledge, 
without evidence, that the last two feet of the ditch costs a whole lot more than 
the first two. Now, then, do you wish to say that it was in contemplation 
of the parties at that time that the ditch should be 2 feet deeper than the 
specifications called, for? 

"Mr. Brome : No, sir ; but I do say, with respect to that, that If the ditch 
was constructed two feet deeper it would not avoid the liabUity on this bond 
at all, but if the construction of the ditch cost the contractor more money for 
the two feet deeper, he would be entitled to credit on the amount due on 
the extra cost, whatever it was, and if the extra cost exceeded the damage that 
the district had sustained, because he had not completed his work, the plain- 
tiff could not recover in this action, but it is precisely like the defense and 
precisely like every other departure in the case of a comi>ensated surety. The 
departure must have occasioned damage to the surety. If they went deeper 
than the contract called for, and it cost the contractor more money to dig the 
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dirt out of the bottom of the ditch, then, if thej hare proTen what that addition- 
al cost and daipage was, they are entitled to credit on the amount the plaintiff 
daims, whatever it is, and if that amount exceeds the plaintiff's claim, they 
would be entitled to a. verdict here. • • • If we departed from this con- 
tract, that did not void the contract; but if the departure occasioned injury 
to the surety, we cannot recover to the extent of that injury, whatever it is ; 
but the burden of proof is upon the defendant, the surety company in this 
case, to show that we did depart from the contract, and what the amount of 
injury is, if any sustained by them was, and that is an issue of fact to be 
tried out to the jury. That is my view of it 

"The Court: While that is the rule as to individual sureties, and it is 
true that the rule has been relaxed as to compensated sureties, surety com- 
panies, yet the rule as relaxed must have a reasonable construction, and the 
company had a certain contract and specifications before it when it made its 
bond. I think from this evidence we would have pretty hard work to flgtire 
out what contract this man was working under. Here is an entirely new con- 
tract for two feet deeper; the contract has been changed, the work was 
changed, and all of that costs money. There is always some slight deviations 
from the exact terms of a contract which an individual surety would have 
a right to rely upon, probably, that a compensated surety would not, and 
which would not avoid the liability; but here there has been such a de- 
.parture .that it seems to me there is absolutely no basis upon which the court 
could submit to the jury such a question in this case. The testimony of both 
plaintiff and defendant tends to show that here was certain work secured by 
a bond, and additional work, not in comtemplation of the parties at all, was 
done, wlUch destroyed the ability of the contractor to perform according to the 
specifications. Had it not been for the additional two feet, the amount you 
paid him would probably pay for the construction as outlined by the specifica- 
tions put before the surety company before they would sign this bond. They 
did not insure anything of that sort, but your contract was secured, and if 
they had followed the specifications strictly, with some slight variations, that 
would not avoid the liability, and the court would not listen for a moment to 
a question of that kind ; but certainly it was not in the contemplation of the 
parties, when the bond was signed, to go two feet below the grade line as fixed 
by the specifications, and therefore I do not think there can be any recovei7 
whatever against this surety. All this change took place after the contract 
was signed, which had nothing to do with it; but I allowed it to go in, in 
order to get whatever was said about it. The thing that binds the surety 
company is the contract and specifications, and, while we will give to them a 
liberal construction, yet I do not think we can go quite so far as to say^e can 
compel a contractor under his contract and these specifications to9> two 
feet deeper than the grade line, and' then charge him up, and charge the 
surety with a failure on his pert, when it was brought about and induced by 
your own engineer. He insisted upon this grade being lowered, and the con- 
tractor was obliged to do that. Had he followed the specifications, as I said 
a moment ago — I have but worked them out roughly in my mind — the compen- 
sation you paid him would pay for the whole work originally planned, and 
therefore there would be no liability here if that had been the case. But the 
addition of this average of two feet on the entire system additional depth, 
and the additional expenses over and above every one knows that the last two 
f^t would cost probably, as Mr. Carlisle testified, just about double* at least 
I so uaderstood it; but there would be at least a very substantial increase 
in cost Now, then, here is the proposition: If the contractor had followed 
the plans and specifications, if there had been a shortage, there would be no 
question about the liability upon this bond; but the departure from it was 
so tax that, notwithstanding the liberality and relaxation of the surety rule, 
widch the courts now hold is applicable to surety companies — that is, surety 
for compensations — that I do not think that rule can apply here. I will 
sustain Mr. Kinkead's motion."* 
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[1] The argument there made by the attorney for the drainage dis- 
trict is repeated in his brief; that is, the defendant in error, being a 
compensated surety, would not be released from the bond, except to 
the extent of the damage sustained by reason of the increased cost 
resulting from the additional requirement made upon the contractor. 
The bond is a contract between the parties. The enforcement of the 
express terms of the contract of suretyship cannot be made to depend 
upon whether the surety is compensated or not. It cannot be one con- 
tract when the surety is compensated, and another contract when the 
surety is not compensated. The surety had the right to impose such 
terms as it saw fit before it consented to become liable, and the obligee 
had the right to accept or reject such terms. The drainage district re- 
quired that the bond be presented and accepted by it before the con- 
tract should become effective. 

[2] The surety here has the right to insiSt that it is released when 
it shows that the drainage district failed to comply with the terms of 
the contract which it accepted. We agree with the trial court that the 
additional depth required of two feet could not be regarded as per- 
missible under the specification allowing changes. The changes con- 
templated by the contract were minor changes that did not increase 
materially the cost of construction and the amount of work to be done. 
The additional depth of one foot, or two feet, greatly increased the 
cost of the work. Prairie State Bank v. United States, 164 U. S. 
227, 17 Sup. Ct. 142, 41 L. Ed. 142; Justice v. Empire State Surety 
Co., 218 Fed. 802, 134 C. C. A. 490; O'Neal v. Kelley, 65 Ark. 550, 
47 S. W. 409; Miller- Jones Furniture Co. v. Ft. Smith Ice & Cold 
Storage Co., 66 Ark. 287, 50 S. W. 508. 

With reference to the assignment of error that the court refused to 
permit the witness Preis to state that Mr. Zorn had told the bidders 
before the bids were opened that the ditch would be required to be dug 
one foot deeper than shown by the profile, it appears from the record 
that this testimony was offered in rebuttal and objecticwi was made on 
the ground that it was not properly rebuttal testimony. Assuming, 
withj^t deciding, that the testimony would have been competent, if 
offered in chief, we think that it was within the discretion of the court 
to exclude it as rebuttal testimony. Moreover, the plaintiff in error 
suffered no injury by reason of the exclusion of the testimcmy. 

We think the judgment was right, and should be affirmed. It is so 
ordered. 



ELECTRO^DYNA]\nC CO. v. UNITED STATES LIGHT & HEAT CORPO- 
RATION. 

(Circalt Court of Appeals, Second Circuit Dec^nber 14, ld21.> 

No. 49. 

1. Patwls <S=s>328--l,019,482, daims 1-4, 7, and 8, for method and means of 
charging storage batteries, not infringed. 

Claims 1-4, 7, and 8 of the Kennedy patent, No. 1,019,482, for a method 

7 and means of charging storage batteries in connection with train-lighting 

systems, when construed consistently with the patentee's actual achieve 

^sdFor other cases see same topic & KBY-NUMBER In all Key-Numbered Dicesta & Indexes 
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ment, consifiitiiig of a device for detenniiiing the amount of current in 
the batteries and for catting down the charging currentt when the bat- 
tery is sniBclentiy barged, bnt which shows only the amount of current 
that ought to be in the batteries, if the precalculated assumptions regard- 
ing input and outgo are correct, held not infringed by a system embracing 
a meter responsive to the battery current and indicating at all times the 
actual or exact charge In the battery. 
2L Patents ^=»101— Claim must be fortiflec! by disdosure. 

Even the broadest or most loosely drawn method or combination claim 
must be fortified by a disclosure of how the method Is to be practiced, 
or of the kind and nature of the elements combined. 
S. Patents «3s»24a— Combination daim not infringed, except by substantially 
the same elemonta funetlonlqg eo-ordlnately in the same way. 

A patented combination, if good for what its elements will really co- 
ordinately accomplish, is not infringed, unless the infringing iCQmbina- 
tion is of substantially the same elements, functioning co-ordinately in 
the same way. 
4. Patents «=»46— Not Inoperative, though possessing no practical utility. 

A patent cannot be struck down as inoperative, in the sense of the pat- 
ent law, where the device will operate, at least in a laboratory, though 
it possesses no practical utility. 

Appeal from the District Court of the United States for the West- 
em District of New York. 

Suit by the Electro-Dynamic Company against the United States 
Light & Heat Corporation. From a decree for defendant (Consoli- 
dated Ry. Electric Lightiij? & Equipment Co. v. United States Light 
& Heat Corporation, 246 Fed. 127), plaintiff appeals. Affirmed. 

Suit is on claims 1, 2, 3, 4, 7, and 8 of patent to Kennedy (owned by plain- 
tiff). No. 1/>19,482, Issued March 5, 1912, upon an application filed March 
17, 1908. The patent is for "charging storage batteries." It "relates primarily 
to an improved method [whereby] • « • the battery shall be automatical- 
ly recharged to its full capacity, or preferably slightly overdiarged, and yet 
[will not receive] an excessive overcharge." 

The specification asserts that "the invention Is of peculiar value in con- 
nection with train-lighting systems/' wherein the generator is driven from the 
car axle. In point of fact, the invention has no indicated utility, other than 
in "connection with" car-lighting systems generally known and practiced in 
and before 1906. For that reason, doubtless the patentee states the systems 
"which have been most widely used in practice." They were (and are) those 
based upon (1) the attempted maintenance of a constant current from the 
generator ; and (2) the att^npted securing of a constant potential on the main 
circuit, regardless of the quantity of current flowing therehi. 

By reference to cases adjudicated and reported in this circuit, it appears 
that patent to Oreveling, 747,686, broadly covers a system of the first class, 
wherein, when by the constant current the batteries have been' charged, so as to 
develop a predetermined bade voltage, a "stop-charge relay" is actuated by said 
back voltage, and further charging thereby prevented until such time as the 
back voltage again sinks below the predetermined limit Safety, etc., (Do. v. 
United States, etc., Co. (D. 0.) 222 Fed. 310, affirmed 223 Fed. 1023, 138 C. C. 
A. 651. Of the second class, patent to McElroy, 893,533, furnishes an example. 
Id this system the current need not be constant The attempt Is to maintain 
constant voltage or potential, which, however, by the use of regulating coils, 
whereof one acts directly on a rheostat, gradually decreases as the battery 
charging continues ; and this is a system wholly different ttam the constant 
current device of Oreveling. It illustrates a different plan of operation. Safe- 
ty, etc., Co. V. United States, etc., Co. (D. C.) 233 Fed. 1007, and 237 Fed. 646. 

The oMeet of Kennedy was to improve either of these systems In respect 

^=>For other cases see same topic A KEY-NUMBER In all Kej-Numbered Digests ft Indexes 
278 F.— 6 
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of battery charging or overcharging; he was not concerned with control or 
regulation of th^ generator; he asserts in substance that his improvement will 
benejat either of the above Indicated systems. The essence of that improvement 
is td interpose between generator and battery what has been called at bar an 
"ampere hour meter," a device calculated to permit the generator to continue 
charging, regardless of varying conditions of speed or quiet, of lamps lit or 
darkened, for a predetermined number of ampere hours. The specification 
shows, by way of illustrating or teaching patentee's discovery, the insertion of 
this device Into a typical constant current system, substantially that of Cre- 
veling. For the purposes of this case it is assumed that it functions equally 
well in a constant potential system ; but no such finding is made. 

The patentee recognized that in any system of axle-driven generation of 
current for car lighting, absolute accuracy in rate of delivery was not always 
attainable ; he knew that there never comes out of a storage battery as much 
as goes in, and that leakage is continuous; and he believed tiiat a slight 
overcharge with the batteries in that state "floating on the system" was a 
desideratum. He therefore so constructed his -'ampere hour meter" that it 
only began to r^i^ter (assuming batteries empty) after current had flowed 
into batteries for a predetermined time. Thus (as the specification states) 
the device indicates "less than the actual ampere hours of charge [so as to] 
make up for this loss." This is called at bar the "corrective factor." 

The mechanical detail of Kennedy's meter is unimportant ; it is enough to 
note that current flowing into or out of the storage batteries actuates magnets 
which draw into operative relation the parts of a registering device, to the 
end that, assuming a normal or constant generator current of (say) 30 am- 
peres, there will be shown the net number of amx>ere hours for which the 
batteries should be charged. If lamps are lit, and by precalculation are con- 
suming SO amperes, the battery charge shows no change; if more is con- 
sumed, then the charge is shown as diminishing ; if less than (say) 90 amperes, 
or if there is no load at aU, the charge is indicated as increasing. 

But when (say) 30 ampere hours are shown, then mechanically, by the action 
of a lug or extension of the indicator finger, a switch is closed and a circuit 
establii&ed, in which is a magnet "designed to operate when the voltage has 
reached a point which indicates full charge." If in point of fact the designer's 
precalculations are wrong, through (probably) the accidents of rough tracks, 
change of temperature, or the like, and the back voltage is not as great as 
expected, charging will continue, but the patentee's register will (if no lamps 
are lit) stay at its erroneous 30 ampere hours. Wh^i, however, the back volt- 
age is strong enough, the "magnet" will "operate," and the battery charging 
current be cut down to a "maintaining current," calculated to be enough to 
make up for leakage. 

On this disclosure are founded the claims in suit, of which 1 and 2 are for 
a method, and 3, 4, 7, and 8 for a means (if not the means) of applying that 
method. The most general method claim is as follows: 

*'l. The method of charging storage batteries which consists in supplying a 
charging current to the storage battery for a predetermined number of ampere 
hours, regardless of the electromotive force of the battery, and thereafter 
causing a predetermined maximum potential difference across the battery ter- 
minals to discontinue the charging current, substantially as described." 

Of the claims for means, the third substantially defines the device of the 
disclosure thus: 

"In a train-lighting system, a generator driven from the car axle, a stor- 
age battery connected to said generator to be charged thereby, and mechanism 
for regulating the generator to a constant current output, in combination with 
a controlling device in said circuit which discontinues the charging current 
when the potential thereof reaches a predetermined limit, and mechanism for 
rendering the controlling device inoperative until the battery has been charged 
to a predetermined number of ampere hours, substantially as described." 

The seventh avoids reference to the constant current system of the spedflca* 
tion and drawings, as follows : 

"In a train-lighting system, a generator driven from the car axle, a storage 
battery connected to said generator to be charged thereby, a traveler mecha- 



Digitized by 



Google 



ELECTRO-DYNAMIC CO. V. UNITED STATES UGHT & H. CORP. 83 

(278 P.) 

Bism Feq;K>n8iye to the current flowing in the battery circuit to move the 
traveler a distance proportional to the charge in the battery, a circuit-control- 
ling device actuated by said traveler when it reaches a predetermined position, 
a second dicait-controlling device resq[)<msive to the diiterence of potential across 
the battery terminals, and mechanism for discontinuing the flow of charging 
current to the battery when said circuit-controlling devices are both closed, 
substantially as described." 

Defendant makes and sells two constant potential systems, following in sub- 
stance the teachings of McESroy, but Interposes between generator and batteries 
an ampere hour meter, responsive to the battery current, and indicating (or 
capable of indicating) at all times the actual or exact charge in the battery in 
ampere hours. In defendant's so-called "standard system" the meter indicator, 
on arriving at batt^y foil position, short circuits a resistance normally in 
drcttit with the voltage coU of the system (the coil IS of 237 Fed. 650), and 
thus reduces the generator's voltage to a point that permits the batteries to 
"float," but leaves the generator to continue supplying lamps. Defendant's 
"double-relay" system it does not seem necessary to describe, in the view 
taken of this litigation. There are no vital differences between the two ; both 
are alleged to infringe. 

Haz^. District Judge, in the District Ck)urt, summarized the defenses as 
"limitation of claims, inoperativeness, and noninfringement." He held there 
was no infringement, and from decree accordingly plaintiflf appealed. 

Pennic, Davis, Marvin & Edmonds, of New York City (William 
H. Davis, of New York City, of counsel), for appellant. 

W. Clyde Jones, of New York City, Arthur B. Seibold, of Chicago, 
111., and R. H. Van Nest, of Niagara Falls, N. Y. (Everett N. Curtis; 
of New York Cit>', of counsel), for appellee. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] We 
pass without discussion or decision the question whether the method 
claims of this patent are anything more than descriptions of a func- 
tion of the mechanical device disclosed. In a steadily growing art, the 
laudatory epithets bestowed in the cases cited above upon the device 
of using the back voltage, of the battery to stop overcharging seem 
now rather out of place. Systems of lighting substantially along 
Creveling's suggestions obtained extended use, and this record dis- 
plays unanimity among practical men, that for reasons arising espe- 
cially from the rough passage of cars over frogs, switches, and the 
like, the stop charge relay "went off" too soon. 

It is plain that this was the very real problem to which the patentee 
addressed himself. He solved it, to put the matter most favorably 
for fiim, and as it is put by very able counsel, by combining the poten- 
tial control commonly used in 1908 in train lighting, with the ampere 
hour meter control already known and used in stationary plants. It 
is observable that Mr. Kennedy nowhere uses in his specification the 
term "ampere hour meter"; possibly because "ampere hour" is a 
term of art, meaning a certain unit of electricity, and a meter for am- 
pere hours must mean something capable of measuring and indicating 
such units. He speaks only (in the claims quoted) of a "mechanism" 
or a "traveler." 

The language chosen was careful; for as above shown, and ad- 
mitted by plaintiffs expert witness, the "mechanism" of the patent 
only registers and reports how many units (called ampere hours) ought 
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to be in the batteries, assuming that the generator is giving (when it 
gives anything) a steady volume of 30 amperes, or other precalculated 
quantum. As a meter, the device (and none other is suggested) some- 
what resembles a water meter, which will tell how many gallons there 
are in a tank, fed by a pipe assumed to give a steady flow, and de- 
pleted by turncocks assumed to pass a certain amount of liquid. Such 
a device is not a meter ; it has no means of ascertaining and disclos- 
ing whether the assumptions are true. 

The basic difference between the mechanism of the disclosure and 
a true meter or measurer of amperage is that the former has no mem- 
ber responsive to the actual battery current ; it never knows what that 
current is doing or has done: it can only state the result of the as- 
sumptions regarding in-put and out-go which are the law of its being. 
The defendant's meter is a true ampere hour measurer, responsive to 
the current, and indicating actual and not assumed conditions. 

Applying the foregoing to the claims, the patentee's "traveler" does 
not "move a distance proportional to the charge in the battery"; it 
only moves a distance determined by the charge that ought to be in 
the battery, if the generator, etc., have been functioning as expected. 
But his "mechanism" does render the "controlling device inoperative 
imtil the battery has been charged to a predetermined number of 
ampere hours," in the sense that it delays the operation of what is es- 
sentially a "stop charge" until the battery ought to be full, and if it is 
not (though the indicator says it ought to be) the control will not oper- 
ate until the predetermined back voltage is reached. The defendant is 
right in calling this mechanism a "time-delay device." 

It is no longer necessary to multiply citations to show that claims 
are to be construed in the light of the contribution to knowledge ac- 
tually made by the inventor, or that mere ability to fit to a thing the 
words of a claim does not prove infringement. Let it be assumed that 
(e. g.) the first claim, at least, will "read on" defendant's system; it 
remains to inquire whether that (and other) claims, construed consist- 
ently with the patentee's actual achievement, justify the finding that 
there h^s been that substantial appropriation which is always the es- 
sence of the tort known as infringement. 

[2] Even the broadest or most loosely drawn method or combina- 
tion claim, must be fortified by a disclosure of how the method is to 
be practiced, or of the kind and nature of the elements combined. The 
method proposed by this inventor for supplying current to battery 
"for a predetermined number of ampere hours" leaves the ultimate de- 
termination of the proper battery quantum to two circuit-controlling 
devices" — i. e., relays — both of which are fundamentally dependent 
for activity on the counter e. m. f . of the charge battery ; the sole in- 
ventive thought revealed by the disclosure is to delay that action for 
a time that can be properly expressed in ampere hours only if the 
generator is working smoothly and delivering its product at a precal- 
culated rate. 

[3] The combination disclosed, when not limited to a constant cur- 
rent system (as in claim 3), requires as one element (claim 7) "mech- 
anism responsivf to the current flowing in the battery circuit to move 
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the traveler a distance proportional to the charge in the battery." It 
has been already shown that in no true sense does the traveler (indi- 
cating finger) do the thing claimed; but, assuming that the combina- 
tion is good for what its elements will really co-ordinately accom- 
plish, there can be no infringement, unless defendant's combination is 
of substaritially the same elements functioning; co-ordinately in the 
same way. 

We fully agree with the court below that (to use the phrases of 
counsel) defendant's ampere hour meter is an element wholly differ- 
ent from plaintiff's time-delay device ; consequently there is no appro- 
priation of method or combination, and no infringement. Though in 
a much less important art there is a singular resemblance between this 
patent and that to Selden for an automobile. In that well-known in- 
stance, the "liquid hydrocarbon gas engine of the compression type," 
which was an element in Selden's combination, was a phrase as all- 
embracing as the "mechanism" of this one. Yet, where patentee 
plainly had only one type of engine (or "mechanism") in mind, vary- 
ing the combination by employing an entirely different engine typ^ 
was held to avoid infringement. Columbia, etc., Co. v. Duerr, 184 
Fed. 893, 107 C. C. A. 215. 

[4] The argument has been much pressed that Kennedy's disclos- 
ure reveals nothing useful, and is not operative. That it possesses no 
practical utility is fully proven. The scheme might be called one of 
hope or aspiration ; but the device will operate in a laboratory at least, 
and we do not think the patent can be struck down as inoperative in 
the sense of the patent law. We find it true that no practical use has 
been made of this invention during the 13 years that have elapsed since 
specification filed. We continue to agree with the doctrine of Putnam, 
C. J., in Boston, etc., Co. v. Pennsylvania, etc., Co., 164 Fed. 557, 90 
O. C. A. 84, as to the narrowness of interpretation to be awarded "pa- 
per patents" ; but it is not necessary here to invoke that principle. 

Appellant has presented objection to certain testimony admitted be- 
low. As our decision does not in the least rest upon that evidence, we 
do not discuss the matter ; silence, however, is not to be regarded as 
decision in favor of admission. 

Decree affirmed, with costs. 
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Where witnessee for the defendant testified that warning signals were 
Bounded as requlired by the company's rule, testimony by witnesses for 
plaintiff that they did not hear s\ioh signals raises no conflict for rab- 
mission to the jury, unless it clearly app^'ars that thas(^ testifying they 
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did not hear were in such a position and were giving snch attention that 
they probably would have heard, if the signals had been sounded. 

2. Trial <&=>139(1) ^Sounding of signals held question for Jury. 

' Employees of the same train crew as deceased, who were either close 
to the track where deceased was, or were on an engine just starting 
on an adjoining track, were so situated that they could have heard signals 
of the train which struck deceased, if they had been sounded, -though the 
engine on which they were was making considerable noise while starting, 
since the signals could have been heard at the intervals between the puffs, 
so that the testimony of such witnesses that they did not hear the signals 
raised a question for the Jury as to whether they were sounded as testi- 
fied to by other witnesses. 

3. Appeal and enror ^=:»995— Weight of testimony signals wera not souncM 

is for the Jury. 

The weight of testimony of witnesses, so situated that they probably 
would have heard warning signals, that they did not hear such signals, 
is a question for the Jury. 

4. Trial ^=»25S(1)— Request must give understanding of law applieaMe to 

facts. 

A request to dharge must be calculated to give the Jury an accurate un- 
derstanding of the law applicable to the^drcumstanoes of the particular 
case. 

5. Master and servant ^=»216(6)— Risk of violation of rules by trainmen not 

assinned. 

A freight train conductor, walking on an adjoining track alongside an 
engine of his train, which was Just starting, to see whether a defect in 
the engine had been removed, did not assume the risk of a violation by 
the crew of another train of the rule requiring signals to be sounded 
while passing a standing train. 

6. Master and servant <@=>295(6) — Charge on assumption of risk by eonduetor 

Mid properly refused. 

Where the negligence alleged to have caused the death of a conductor 
was failure to sound the signals required by the company's rules, a re- 
quested charge on assumption of risk by the conductor, which omitted to 
state that he did not assume the risk of violation of its rules, was prop- 
erly refused. 

Hougli, Circuit Judge, dissenting. 

In Error to the EHstrict Court of the United States for the Southern 
District of New York. 

Action by Beatrice Mangan, as administratrix, etc., of Thomas Man- 
gan, deceased, against the Lehigh Valley Railroad Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

The plaintiff in error was defendant below, and is hereinafter referred to 
as defendant. The defendant in error was the plaintiff below, and is herein- 
after referred to as plaintiff. The plaintiff brought this action as the ad- 
ministratrix of her deceased husband, suing, on behalf of herself as widow 
and her three infant children, to recover damages for the negligent killing of 
Thomas Mangan the husband and father. The action was brought under 
the federal Employers' Liability Act (Comp. St |§ 8657-8665). 

The defendant is a corporation organized under the laws of the state of 
Pennsylvania, and operates a railroad within the state of New York. The 
decedent at the time of his death was in the defendant's employ as a con- 
ductor in charge of a freight train. The complaint alleges that on August 
24, 1917, the plaintiff's intestate was struck by one of defendant's trains near 
Gardner's run, in the state of Pennsylvania, and sustained injuries which caus- 
ed his death. It is also alleged that at the time before mentioned the intestate 
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aod the defendant were engaged ih interstate commer<5e, and that bis death 
was dae to the negligence of the defendant, its agents, officers, and employees, 
and was not due to any negligence of the decedent. The defendant in its 
answer set up, among other defenses, those of contributory negligence and 
assumption of risk. 

It appears that Mangan had been in the employ of the railroad for 20 years 
before his death, during 14 years of which he had been a conductor. His 
death occurred under the following circumstances: 

On August 24, 1917, he was the conductor in charge of a fright train which 
was at a place called Gardner's Run, in Pennsylvania. At that place the rail- 
road maintained two separate tracks running parallel and about four feet 
apart. One of these tracks was devoted to west-bound and the other to east- 
bound traffic. Mangan's train was bound east up the mountain. It consisted 
of about 45 cars, a "leader engine pulling the train" and a "pusher engine" 
pushing it at its extreme rear. While the train was working its way up the 
mountain, it stopped because a piece of brick of the arch got in between the 
two sections of the grate of the rear or "pusher" engine, tipping one grate. 
This was about 7:30 in the evening and it was getting dark. Mangan was 
assisting in getting the engine ready to start. The trouble with the engine 
was all on the side of it next to the west-bound track, and in making the 
repairs, adjustments, or observations in relation to the trouble with it, it is 
claimed that it was necessary to do so from the side of the engine abutting on 
that track. 

Mangan's train was stopped to permit an. adjustment of the fire grate, a 
clinker having become lodged in it, thus preventing its closing, and thereby 
permitting burning coals to fall through. The adjustment of the grate was 
made by one of the crew operating a wrench or shaker bar from the cab of 
the engine, thereby opening and closing the grate In the familiar manner of 
"shaking" a stove or furnace. One or two other members of the crew, includ- 
ing the decedent, stood on the ground between the east-bound track and the 
west-bound track, watching to see if and when the obstruction should be dis- 
lodged. The train was d^ayed about half an hour while the adjustment was be- 
ing made. When the adjustment was completed and they were ready to proceed, 
the engineer upon a signal from a brakeman, who was over on the right-hand 
side of the engine, moved his engine forward up to the rear end of the stand- 
ing frcdght train, blew two long blasts of his whistle as a signal to the head 
engineer that he was ready to proceed, and started pushing up the slack of 
the standing train. Meanwhile "the blower" on the engine was being used 
to raise the pressure of steam, and the engine was making a great deal of 
noise in the effort to push forward the 45 standing freight cars, thereby taking 
up the slack, as the cars had been standing without the brakes being set As 
the pusher engine moved forward, the decedent and one of the other em- 
ployees, who had been on the ground beside the engine, watching the attempts 
to shake out the obstruction in the grate, moved forward with the engine: 
the decedent stepping over and walking between the rails of the west-bound 
track. As the pusher engine was in the act of pushing forward the slack of 
the standing freight train, a train consisting of an engine and 10 empty 
Pullman cars came from the east on the west-bound track at a speed of about 
30 miles an hour and struck decedent, causing his death. 

The accident occurred on a line of the defendant's road known as "the 
mountain cut-^ff." This cut-off was a much-used line at the time, there being 
upwards of 20 trains a day each way. These included three scheduled trains 
and about 20 so-called "extras," all freight trains being styled "extras" ; and 
in addition at times unscheduled trains of passenger cars were nm over the 
line. The negligence claimed on the trial was that no warning was given of 
the approach of the train on the west-bound track, either by the blowing of a 
whistle or the ringing of a bell, although a rule of the defendant required the 
bell on the engine to be rung while passing a standing train. 

Three railroad employees, who it was claimed, were all in a position to hear 
the bell if it had been rung, and whose hearing was good, testified that the; 
neither heard any bell rung, nor any whistle blown, nor any signal or warn- 
ing given of the approach of the train, but that it was run upon Mangan 
without any notice whatever of its approach. Three witnesses called by the 
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defendant, and who were In the employ of the defendant and were on the 
west-bound train, tcBtifled that the bell of the engine drawing the west-bound 
train was ringing constantly as it passed the freight train ; and two other 
witnesses, employees of the defendant, testified that as the train passed they 
heard two" long and two short blasts of the whistle blown. 
The Jury found a verdict for the plaintiff In the sum of $16,000. 

Allen McCulloh, of New York City (Clifton P. Williamson, of 
New York City, of counsel), for plaintiff in error. 

Austin Flint Gibbons, of New York City (John C. Robinson, of New 
York City, of counsel), for defendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
defendant claims that an error was committed in leaving it to the 
jury to find whether the engine on the west-bound track in passing 
the freight train blew its whistle or rang its bell. It is said that there 
was no such conflict of testimony as warranted the submission of any 
question to the jury. In calling attention to the testimony as to the 
blowing of the whistle, the District Judge told the jury that, putting 
himself in their place, he thought he should conclude that the whistle 
was in fact blown. He added: 

"I can see no reason to discredit the testimony of the crew of the leader 
engine, but it seems to me that it might well have been owing to the noise of 
the exhaust that the whistle was not heard by the others who were very close 
to the whistle itself. But that is a question which I do not take from you. 
It is a question of fact for your decision. It is perhaps conceiyable that be- 
tween the Duffs of the engine the sound of the whistle would be heard if It 
had been blown." 

As to the ringing of the bell he said: 

"The question on which most emphasis was made by the plaintiff is the 
question of the bell itself, and on that the testimony of the leader crew is 
silent. Apparently they did not hear the bell as it passed. The crew of the 
passenger engine, as you will remember, did testify that the bell was ringing, 
and was ringing from the mountain top down. The question of fact as to 
whether that was done or not I leave entirely to you, without any indica- 
tion as to my Judgment of mind upon the subject" 

[1] If the witnesses who testified that the bell was not rung or the 
whistle sounded were so located that they would probably have heard 
either the one or the other, it was proper to submit their testimony to 
the jury. Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 70, 64 
C. C. A. 399. It is, of course, conceded to be an established principle 
of law that, where witnesses who were in a position to hear testify 
affirmatively and positively that they did hear a bell or whistle, the 
testimony of other witnesses that they did not hear it raises no con- 
flict of testimony for submission to a jury unless it clearly appears 
that those who say they did not hear were in such a position, and 
were giving such attention that they most probably would have heard 
the sound had it occurred. Northern Pacific R. R. Co. v. Freeman, 
174 U. S. 384, 394, 19 Sup. Ct. 763, 43 L. Ed. 1014; Stitf v. Huide- 
koper, 17 Wall. 384, 394, 21 L. Ed. 644; Foley v. N. Y. Central & H. 
R. R. R., 197 N. Y. 430, 432, 90 N. E. 1116, 18 Ann. Cas. 631. 
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[2] The witness Thomas, who saw the accident, was standing dose 
to the track as the west-bound train passed, and who said his hearing 
was excellent, testified as follows: 

•*Q. What was the first yoti knew of the approach of this traih, the very 
first that yoa knew of the approach of this train which ran Mangan down? 
A. Jast while it was on me, that is all. Q. Did you hear any bells sounded, 
on that train? ^A. No. sir. 

"Q. Did you l^ear any signal of any kind given of its approach? A. No, sir." 

The witness Earley, who at the time of the accident and at the time 
of the trial was in defendant's employ, and had been for 14 years, and 
was the engineer of the pusher engine on Mangan's train, testified as 
follows : 

"Q. Do you remember a train passing you there at that time? A. There 
was a train that passed us there, yes, sir. 

'*Q. While you were standing there? A. Just as we were starting our train. 

"Q. Did you l^ear any sound from that train, any bell, or whistle, or warn* 
ing, or signal or any kind? A. No, sir. 

'*Q. Did you see it pass you? A. I Just heard the noise of a passing train, 
and took no particular attention to it, and paid no attention to it." 

The witness Dougherty, a trainman on Mangan's train, who was at 
the window in the caboose at the rear of the train on the side on which 
the west-bound train passed, and who saw it pass, testified as follows: 

''Q. Did you hear any bells sounded on that train? A. No, sir. 

"Q. Any whistle blown on it? A. No, sir. 

"Q. No signal of any )cind of its approach? A. No, sir." 

It is impossible for the court to say that these men were not so sit- 
uated that they could not have heard the blowing of the whistle or the 
ringing of the bell, if either had occurred. Counsel laboriously argued 
that the noises around the spot where Mangan was killed at the time 
he was killed would have precluded Earley, Etougherty, Thomas, and 
Mangan from hearing any bell, even if it had been rung. The noises 
which would have so precluded them, he argued, were the blower on 
the pusher engine, and the intermittent puffing sounds of the engine, 
ordinarily made when an engine is started up. The argument has not 
convinced us. The clanging of a bell continuously rung for a distance 
of more than 1,700 feet, as the rule required, should have been dis- 
tinguished, if not above the puffing of the engine of Mangan's train, 
certainly between the puffs which the testimony shows were intermit- 
tent with intervals between them. 

[3] It may be that these witnesses were mistaken, and that the bell 
was in fact rung; but that we think was, as the court below held, a 
question for the jury. The question for us is whether these witnesses 
were so situated that they would probably have heard the soimd if the 
bell had been rung, and we think they were, and therefore that their 
testimony was entitled to be submitted to the jury, and its weight was 
to be determined by them. The weight of the testimony was exclu- 
sively for the jury, and this court has no right to pass upon it. 

But it is said that the decedent assumed the risk. At the instant 
he was struck he was in the line of his duty giving his attention to 
the disabled engine of his own train, in order to make it safe for him 
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to proceed with it. He was in charge of the train, and at the time 
he was struck was watching the grate to see if it was functioning, and 
was not sure .that the defect had been remedied. It seems to have been 
necessary, in order to make his observations, that he be on the side 
of his engine that abutted upon the other track. The space between 
. the side of his engine and the side of the passing engine, at the time it 
struck him, was not more than 2^^ feet, owing to the overhang of 
both engines, due to the curving of tfie track at that poJnt. The grate 
he was observing was under his engine on its left side, so that, in or- 
der to observe its action, he was necessarily obliged to stand off from 
the left side of the engine a little distance. He knew that the entire 
length of his standing train, consisting of its locomotive and 45 cars 
stretching out on the east-bound track for a distance of about 1,700 
feet, was between him and any train that might approach on the west- 
bound track, and he had the right to assume that the rule promul- 
gated for his protection in just such a situatfon would be complied 
with by those operating an approaching train. That rule directed that 
"the engine bell must be rung * * * while passing trains on ad- 
jacent tracks." If the rule had been obeyed, the bell on the engine 
which struck him would have been clanging continuously from the 
time that engine was nearly one-third of a mile away up to the instant 
that it struck him. At the rate it traveled — 30 miles an hour — ^its 
clanging would have gone on continuously for 40 seconds before he 
was struck, bringing its warning nearer to him every moment, and giv- 
ing him ample time to step out of the path of the approaching engine, 
which would have required not more than the fraction of a second. 
Whatever noises were made by his own engine were intermittent, and 
the bell, if it could not be heard above the puffing, ought to have been 
heard in the intervals between the puffs. 

In going upon the west-bound track under the circumstances, did 
Mangan assume the risk of being struck by a train running over that 
track? The court below was of the opinion that the doctrine of as- 
sumption of risk was not applicable to the case, and, so stating, de- 
clined to give a request on that subject made by the counsel for the 
defendant. The court then said that he would give any of the de- 
fendant's requests on that subject which the counsel of the plaintiff 
assented to. As the plaintiff's counsel stated that he had no objection 
to the following portion of the requests they were given : 

"II. If the noise, at the place where Mangan was. was such that the danger 
of the approach of a train moving at the rate of .30 miles an hour and sound"- 
ing its bell, without being heard by him, waa so obvious that an ordinarily 
prudent person would have known and appreciated that danger, Mangan must 
be held to have known and appreciated it, and to have assumed it 

"III. If you believe that the immediate or proximate cause of the decedent's 
death was his own failure to exercise reasonable care for his own safety, the 
verdict must be for the defendant. 'Reasonable care,' in this connection, means 
doing or omitting to do what an ordinarily prudent and cautious man of the 
age, knowledge, and experience of the man in question would have done or 
omitted to do under the circumstances." 

B«t counsel did not assent to the following, and they were not given : 

"I. Some employments are necessarily fraught with danger to the workman 

— danger that must be and is confronted in the line of his duty. Such dangers 
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as are nonnally and necessarily incident to the occupation are presumably 
tHken into the account in fixing the fate of wages. And a woilcman of mature 
years is taken to assume risks of this sort whether he is actually aware of 
them or not When a employee knows and appreciates the risk and danger 
incident to his voluntarily placing himself in a certain position in the course 
of his employment, he is deemed to assume the risk of injury. 

''Therefore, if you find that the decedent, Thomas Mangan, knowing the use 
which was commonly made of the west-bound track at the point in question, 
placed himself upon that track under conditions where he probably could not 
hear a bell and approaching engine, then you may find that he assumed the 
risk of being struck without warning by an approaching engine, and if bis 
death came about through the condiSons, the dangers of which he assumed, 
the verdict must be for the defendant.'* 

The failure to give the omitted portion of the request is assigned 
for error. 

[4] A request to charge must be calculated to give the jury an ac- 
curate understanding of the law applicable to the circumstances of 
the particular case. Erie Railroad v. Purucker, Adm'x, 244 U. S. 320, 
324, 37 Sup. Ct. 629, 61 L. Ed. 1166. What was said by the court 
in the Purucker Case shows very clearly that an instruction that a 
man who goes for his own convenience and voluntarily upon the 
tracks of a railroad at the time of its being used as a highway of in- 
terstate commerce thereby assumes the risk of so using the tracks is 
too broad, and omits elements which are essential to make the as- 
sumption of risk doctrine s^plicable to the case. 

[B, I] The only negligence charge against the defendant was that it 
failed to give any warning of the approach of the train which killed 
the defendant, and especially that it violated its own positive rule re- 
quiring that the engine bell should be nmg while the engine was pass- 
ing a train on an adjacent track. Mangan did not assume the risk 
of any injury arising from the failure to obey that rule; and any 
instruction as to assumption of risk should have made that fact clear. 
Neither do we think that under the circiunstances it could properly 
be said that Mangan was on the track voluntarily and for his own 
convenience. It seems to us that he was there in die discharge of his 
duty and because it was necessary for him to be there. 

The charge as to the assumption of risk which was given, assuming 
that the doctrine of assumption of risk was involved, was as favorable 
a charge as the defendant was entitled to. The court was justified in 
declining to charge in the exact language of the appellant's request, 
which would have confused and misled the jury. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). Not only did the learned 
trial judge refuse the request copied in the opinion of the court, but 
added, apparently within the hearing of the jury, "I think there is no 
question here of the assumption of risk, so I will decline any charge 
on assumption of risk.*' After this ruling he did charge such of de- 
fendant's requests as plaintiff had no objection to. 

To hold with the plaintiff that there was no question of assumption 
in the case, and then charge only what the plaintiff did not object to, 
cannot in my judgment be called a ruling conformable to Anzolotti v. 
McAdoo (D. C.) 262 Fed. 568. 
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The rulings on negligence, contributory and otherwise, are consis- 
tent with the more recent decisions of this court ; wherefore I dissent 
only in respect of the treatment of assumption of risk. 



SAI^EDO V. PALMER ei bL 

(Circuit Court of Appeals, Second Circuit December 14, 1921.) 

No. 69. 

1. Death ^=»11— Reeovery unautborized at eonunoa law. 

No action lies at conunon law to recover damages for causing the 
death of a human being by the wrongful or negUgent act of another. 

2. Death <&==>17 — ^Wrongful aet must be proximate cause. 

To sustain an action for death, under Code Civ. Proc. N. T. § 1902, 
giving a right of action for death from wrongful act, neglect, or default, 
the wrongful act, neglect, or default must have been the proximate cause 
of the death. 

3. Negligence €=3»60— 'Trnximate eause** and '^remote cause" dtoliiiguished. 

The "proximate cause" is one in which is involved the idea of necessity, 
and one from which the eCTect must follow, while the '^remote cause," al- 
though necessary for the existence of the effect, is one the existence of 
which does not necessarily imply the existence of the effect. 

[.Ed. Note. — For other definitions, see Words and Phrases, First and 
Hecond Series, Proximate Cause; Remote Cause.] 

4. Negligoice ^=»58^-^Proxiniate cause of injury defined. 

In determining whether an act was the proximate cause of an injury, 
the question always is whether there was an unbroken connection between 
the wrongful act and the injury, and to warrant a finding that negligence, 
or an act not amounting to wanton wrong, is the proximate cause of an 
injury, it must appear that the injury was the natural and probable 
consequence of the negligent or wrongful act, and that it ought to have 
been foreseen in the light of the attending circumstances. 

5. Death ^=^11 — ^Wro^gful treatment of prisoner held not proximate canae 

ot death from suldde. 

If, as alleged, defendants held plaintiff in confinement, assaulted him, 
and subjected him to mental torture, and thereby he was caused to lose 
control of his mind, and to become suicidally despondent and mentally 
irresponsible, with the result that he threw himself from a window caus- 
ing his death, the wrongful acts were not the proximate cause of the 
death, as the suicide was an intervening act, if the killing was deliberate, 
while, if it was the result of suicidal mania, such mania was not a natural 
or reasonable result of the mental or physical torture. 

Mayer, Circuit Judge, dissenting. 

* 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by Maria Salsedo, as administratrix of Andrea Salsedo, de- 
ceased, against A. Mitchell Palmer and others. From a judgment for 
defendants on demurrer, plaintiff brings error. Affirmed. 

Hale, Nelles & Shorr, of New York City (Walter Nelles, of New 
York City, of counsel), for plaintiff in error. 

William Hayward, U. S. Atty., of New York City (Keith Lorenz, 
Asst. U. S. Atty., of New York Gty, of counsel), for defendants in 
error. 

^s»For oUier ca«es see same topic ii KEY-NUMBER In all Ke7-Numbere4 Digests A Indezee 



Digitized by 



Google 



' 8AL8SDO V. PAUfBB 98 

(278 F.) 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

# 

ROGERS, Circuit Judge. This action was commenced on January 
4, 1921, in the Supreme Court of the state of New York for the county 
of New York, by the plaintiff as administratrix of her deceased hus- 
band. The action is brought to recover damages for causing the death 
of the plaintiff's intestate. The complaint alleges that the defendants 
and each of them caused the death of the decedent by the acts set forth 
therein and which may be found in the margin.^ 

The plaintiff is an alien being a subject of the kingdom of Italy, The 
defendant A. Mitchell Palmer was, during the period of the acts herein 
involved, the Attorney General of the United States. He filed a peti- 
tion in the United States District Court for the Southern District of 
New York, in which among other things he averred that the plaintiff 
was an alien and that he himself was a resident of the state of Penn- 
sylvania, and asked that the case might be removed to the District 
Court in pursuance of the act of Congress in such case made and pro- 
vided. This petition was granted, and on February 18, 1921, the cause 
was removed from the state court into the District Court. 

Thereafter, and on February 24, 1921, the defendant Palmer de- 
murred to the complaint, upon the ground that it did not state facts 
sufficient to constitute a cause of action. The other defendants joined 
in a similar demurrer. On the same day an order was entered requir- 
ing defendants to show cause why the demurrers should not be forth- 
with determined and judgment entered for the plaintiff upon the plead- 
ings; and on February 28, 1921, an order sustaining the demurrers 
was entered, the complaint was dismissed upon the merits, and judg- 
ment was entered for the defendants against the plaintiff upon the 
merits and for their costs. 

[11 This IS an action brought by an administratrix to recover dam- 
ages for causing the death of her decedent husband by alleged wrongful 
acts. Although there are some cases which maintain a contrary view,* 

^ The complaint alleges that the defendants caused the death of the dece- 
dent by the following acts and conduct: "They lawlessly and wrongfully 
arrested and seized hie body and held him in confinement and captivity with- 
out process of law and against his will. They assaulted him. They Inflicted 
upon him blows and grievous bodily injuries. They subjected him against his 
will to repeated interrogations and inquisitions. In, during, and throughout 
said period the defendants and each of them tortured the said Andrea Salsedo 
mentally by the following acts and conduct : They threatened to inflict upon 
him grievous physical injbry and death, and to cause his prosecution, convic- 
tion and imprisonment for a crime of which he was Innocent ; and they made 
and broke repeated promises to set him free. They caused him to believe, and 
he did believe, that they had present power and abUity to inflict upon him said 
wrongs with which they threatened him and they caused him to be and live 
In constant fear. In and by said tortures the defendants and each of them 
caused said Andrea Salsedo to lose control of his mind and will, and to become 
suicidally despondent and mentally irresponsible for his own conduct, with the 
result that on or about May 3, 1920, he projected his body from a window of 
his chamber of confinement in the premises occupied by the so-called Depart- 
ment of Justi<;e on the fourteenth story of the building at Park Row, New 
York Oity, to the pavement of the street below, and died.** 

2 Cross V. Guthery, 2 Boot (Conn.) 90, 1 Am. Dec. 61; Shields T. Tonge, 16 
Oa. 849, eO Am. Dec. 698. 
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it is now well established that no action lies at common law to recover 
damages for causing the death of a human being by the wrongful or 
'negligent act of another. St. Louis, etc., R. Co. v. Craft, 237 U. S. 
648, 35 Sup. Ct. 704, 59 L. Ed. 1160; Michigan Central R. Co. v. Vree- 
land, 227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. 417, Ann. Cas. 1914C, 
176; Stewart v. Baltimore, etc., R. Co., 1^ U. S. 445, 18 Sup. Ct. 105, 
42 L. Ed. 537. It is a maxim of the law that "actio personalis moritur 
cum persona.*' The rule was most justly criticized as extremely tech- 
nical and unsound in principle. It was changed by statute in Enf;land, 
but not until 1848, when Lord Campbell's Act was passed- The 
Congress by the act of June 11, 1906, made common carriers engaged 
in commerce between the states and between the states and foreign 
nations, as well as in the District of Columbia and the territories, lia- 
ble for death caused to their employees resulting from negligence of 
such carriers. 34 U. S. St. at L. part 1, p. 232, c. 3073. See, also, 35 
U. S. St. at L. 65, c. 149 (Comp. St. §§ 8657-8665) ; 36 U. S. St. at L- • 
291, c. 143 (Comp. St. §§ 1010, 8662, 8665). And in most of the states 
statutes similar to Lord Campbell's Act have been passed, and it is in- 
teresting to observe that the year before Lord Campbell's Act was pass- 
ed the state of New York enacted a statute giving a right of action 
whenever the death was caused by wrongful act, neglect, or default, 
and the act, neglect, Or default was such as would, if death had not en- 
sued, have entitled the party injured to maintain an action and recover 
damajGfes in respect thereof. Laws of New York 1847, vol. 2, c. 450, 
p. 575. And see Laws of 1849, c. 256. p. 388: Laws of 1870, vol. 1, 
c. 78, p. 215 ; Laws of 1909, vol. 1, c. 221, p. 346. 

[2] The present actiQn is brought under section 1902 of the New 
York Code of Civil Procedure, the material part of which is as follows : 

"The executor or administrator duly appointed in this state, or in any 
other state, territory or district of the United States, or in any foreign conn- 
try, of a decedent who has left him or her surviving a husbajnd, wife, or next 
of kin, may maintain an action to recover damages for a wrongful act, neglect 
or default, by which the decedent's death was caused, against a natural person 
who. or a corporation which, would have been liable to an action in favor of 
the decedent by reason thereof if death had not ensued." 

To sustain an action for death, the wrongful act, neglect, or default 
must have been the proximate cause of the death. Scheffer v. Wash- 
ington City Midland, etc., R. Co., 105 U. S. 249, 26 L. Ed. 1070; Mella 
V. Northern S. S. Co., 162 Fed. 499; Seifter v. Brooklyn Heights R. 
Co., 169 N. Y. 254, 62 N. E. 349. 

The maxim "In jure non remota causa sed proxima spectatur" ap- 
plies in such a case as the one now before the court. That maxim is 
thus paraphrased by Lord Bacon in his constantly cited gloss : 

"It were infinite for the law to consider the causes of causes, and their im- 
pulsions one of another; therefore it contenteth itself with the immediate 
cause, and judgeth of acts by that, without looking to any further degree.** 
Bac. Max. reg. 1. 

This is the first of Lord Bacon's maxims. Its meaning is that in 
ascertaining the cause of an injury in order to fix liability therefor one 
cannot go behind the last cause. The final cause and its immediate 
effect alone concern the court. Liability for result and responsibility 
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for final cause are regarded as inseparable. If one is responsible for 
the proximate cause one must be responsible for the result. And it has 
been pointed out that the general grounds of liability for a tort are not 
different from those which determine criminal liability. 9 Harvard^ 
Law Review, p. 84. 

Addison on Torts (8th Ed.) p. 51, declares the rule of law to be tliat 
the immediate cause, the causa proxima, of the damage, and not the 
remote cause, is to be looked at. "If the wrong and the legal damage," 
the writer says, "are not known by common experience to be usually 
in sequence, and the damage does not, according to the ordinary course 
of events, follow from the wrong, the wrong and the damage are not 
suflBciently conjoined, as cause and effect, to support an action, unless 
it is shown that the wrongdoer knew, or had reasonable means of know- 
ing, that the consequences not usually resulting from his act were, by 
reason of some existing cause, likely to intervene so as to cause damage 
to another." 

In Pollock on Torts (11th Ed.) p. 29, that distinguished authority 
declares that in such cases liability must be founded on an act which 
is the immediate cause of harm or of injury to a right. He asserts that 
for the purpose of civil liability, those consequences, and those only, 
are deemed "immediate," "proximate," or "natural and probable," 
which a person of average competence and knowledge, being in the like 
case with the person whose conduct is complained of, and having the 
like opportunities of observation, might be expected to foresee as likely 
to follow upon such conduct. 

And Judge Cooley in his great work on Torts (3d Ed.) 99, treating 
of the right to recover in such cases declares that it is not only neces- 
sary that damage should be suffered but the damage must be "the le- 
gitimate sequence of the things amiss." He states that the maxim of the 
law here applicable is, that in law "the immediate and not the remote 
cause of any event is regarded, and that the law always refers the in- 
jury to the proximate and not to the remote cause." 

The same eminent authority also declares that if the original act was 
wrongful and in the ordinary course of events would prove injurious 
to some other person, and does in fact result in injury through the 
intervention of other causes which are not wrongful, the injury is to be 
attributed to the wrongful cause passing by those which are innocent. 
But. if the original wrongful act became injurious only because of the 
intervention of some distinct wrongful act by another, the injury is 
imputed to the last wrong as the proximate cause and not to the one 
which was more remote. See Cooley on Torts (3d Ed.) pp. 101, 104. 

The defendants claim that the intervening and wrongful act of 
suicide was the proximate cause of the death, and that their own acts, 
asstiming them, as we must upon demurrer, to have been committed as 
alleged, are not sufficient to make them responsible for the injury which 
resulted, but must be regarded as too remote. 

[3] So that the question this court must determine is whether the 
wrongful acts which it is alleged the defendants committed, and which 
the demurrer admits they committed, can be regarded as the proximate 
cause of the death of the decedent. In determining that question it 
may be well to have in mind the rule laid down by the New York Court 
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of Appeals in Laidlaw v. Sage, 158 N. Y. 73, 99, 52 N. E. 679, 688 (44 
L. R. A. 216), where it is said : 

"A proximate cause is one in which is involved the idea of necessity. It is 
one the connection between which and the effect is plain and intelligible ; it is 
one which can be used as a term by which a proposition can be demonstrated, 
that is, one which can be reasoned from conclusively. A remote cause is one 
which is inconclusive in reasoning, because from it no certain conclusion can 
be legitimately drawn. In other words, a remote cause is. a cause the connec- 
tion between which and the effect is uncertain, vague or indeterminate. 
♦ ♦ ♦ The proximate cause being given, the effect must follow. But al- 
though the existence of the remote cause Is necessary for the existence of the 
effect (for unless there has been a remote cause there can be no effect), stlU 
the existence of the remote cause does not necessarily imply the existence ot 
the effect. The remote cause being given, the effect may or may not follow." 

And see Seifter v. Brooklyn Heights R. R. Co., 169 N. Y. 254, 258, 
259, 62 N. E. 349. 

[4] It is also desirable to keep in mind what was said in Milwaukee 
& St. Paul Railway Co. v. Kellogg, 94 U. S. 469, 475 (24 L. Ed. 256), 
that— 

"The question always is: Was there an unbroken connection between the 
wrongful act and the injury, a continuous operation? Did the facts con- 
stitute a continuous succession of events, so linked together as to make a 
natural whole, or was there some new and independent cause intervening be- 
tween the wrong and the injury? It is admitted that the rule is difficult of 
application. But it is generally held that, in order to warrant a finding that 
negligence, or an act not amounting to wanton wrong, is the proximate cause 
of an injury, 't must appear that the injury was the natural and probable con- 
sequence of the negligence or wrongful act, and that It ought to have been 
foreseen in the light of the attending circumstances." 

[B] It seems to this court that a new and independent cause inter- 
vened between the wrong and the injury, and that the suicide was not 
^ the natural and probable consequence of the wrongful acts of the de- 
fendants, and was not one which the defendants ought to have fore- 
seen in the light of the attending circumstances. And in Pittsburgh 
Southern R. Co. v. Taylor, 104 Pa. 306, 315 (49 Am. Rep. 580), the 
court used the following language : 

"In determining what is proximate cause, the true rule is that the injury 
must be the natural and probable consequence of the negligence, such a 
consequence as under the surrounding circumstances of the case might and 
ought to have been foreseen by the wrongdoer as likely to flow from his act." 

It was laid down by Lord Ellenborough in 1807 in Vicars v. Wil- 
cocks, 8 East, 1, that a man is answerable only for "the legal and natu- 
ral consequence," not for "an illegal consequence;" that is, a wrongful 
act of a third person. But this opinion is now disapproved. See Lynch 
V. Knight (1861) 9 H. L. C. 577; Clark v. Chambers (1878) 3 Q. B. D. 
327; Pollock on Torts (11th Ed.) 334. In reaching our conclusion 
as to the liability of the defendants in the case at bar, it is hardly neces- 
sary to say that we attach no importance to the fact of the illegality of 
the decedent's own act of suicide. 

In the leading and well-known case of Scott v. Shepherd, 2 W. Bl. 
892, the defendant threw a lighted squib into a building full of people, 
intending no doubt to do mischief of some kind. It fell near a person 
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who, by a natural act of self-protection, cast it from him. A third per- 
son did the same, and in its third flight the squib struck another in the 
face and exploded, destroying the sight of one eye. Shepherd intend- 
ed no such grave harm to any one, but he was held none the less 
liaBle. His act was wrongful, and the result was the natural and prob- 
able consequence. The intervening act of casting off the squih was not 
the act of a free agent, but was done under compulsive necessity and 
for self-protection, and was an inevitable consequence, and one the 
probability of which might have been foreseen. But in the instant case, 
while the original acts of the defendants were wrongful, it is claimed 
that the result was not the natural and probable consequence thereof. 
The doctrine announced in. Scheffer v. Railroad Co., 105 U. S. 249, 
26 L. Ed. 1070, is applicable to the case now under consideration. In 
that case a passenger was injured in a railway collision being injured 
about his head, back, and spine. Because of his injuries it was alleged 
that he became disordered in mind and in his brain and spine, and his 
reasoning powers became prostrated and he took his life. The action 
was brought under the statute of Virginia giving a right of recovery 
when death is caused by default or ne^rlect, the statute being similar to 
the New York Statute herein involved. The question came up in that 
case, as in this, upon a demurrer to the complaint. The Circuit Court 
had sustained the demurrer on the ground that the negligence of the 
railroad company was too remote, and that the proximate cause was 
the suicide of the defendant ; that his death was due to his own imme- 
diate act. In that opinion the Supreme Court unanimously concurred 
and the judgment was affirmed. The court said: 

"The argnment is not sound which seeks to trace this immediate cause of the 
death tbrongh the previous stages of mental aberration, physical suffering, and 
eight months' disease and medical treatment to the original accident on the 
railroad. Such a course of possible or even logical argument would lead 
back to that 'great first cause least understood,* in which the train of aU 
causation ends. The suicide of Scheffer was not a result naturally and 
reasonably to be expected from the Injury received on the train. It was not 
the natural and probable consequence, and could not have been foreseen in the 
light of the circumstances attending the negligence of the officers in charge of 
the train. His insanity* as a cause of his final destruction, was as little the 
natural or probable result of the negligence of the railway officials, as his 
suidrle. and each of these are casual or unexpected causes, intervening between 
the act which injured him, and his death." 

We think the case decisive of this, and that no just ground of dis- 
tinction exists between the two cases. 

In Stevens v. Steadman, 140 Ga. 680, 79 S. E. 564, 47 L. R. A. (N. 
S.) 1C09, the action was under a death statute of the state of Georgia 
similar to that existing in New York. The complaint alleged that the 
defendants, in pursuance of a conspiracy to bring about the death of 
the plaintiff's husband, had written a letter to the decedent calling upon 
him to resign his official position as vice president of a cprporation, 
and advising him not to inquire into the reasons for the admonition ; 
that, owine to the nervous condition of the decedent and his impaired 
mental and physical state, this letter had the effect of causing him to 
take a drug which caused his death ; and that the defendants intended 
278 F.— 7 
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and knew that the letter would produce this eflfect and bring about the 
death of decedent. 

In the above case the lower court overruled a demurrer to the com- 
plaint, and that action was reversed by the Supreme Court, which held 
that the writing of the letter could not be regarded as the proximate 
cause of the suicide ; the court not being warranted in finding that the 
writer of the letter intended the suicide of the party to whom it was 
addressed, and this notwithstanding the allegations of the complaint. 
As to those allegations the court said that — 

"When It is charged that the letter alleged to have been written by the de- 
fendants would, when read by the decedent, naturally result in a certain state 
of mind upon the part of the decedent, and that this *was known* by the de- 
fendants, we are prepared to hold that this was not such -a statement of fact 
as will withstand a demurrer. What is termed fact is, after all, in such 
cases merely a conclusion of the pleader, though it is set forth as fact and 
put in the place of a fact among other facts Joined together in laying the 
foundation of the plaintiffs case. ♦ ♦ ♦ Mere posltiveness of the terms 
alleging the psychological results which we have set forth above would not 
prevent the court from holding, upon demurrer, that the results charged 
could not have been the known and natural results of the acta charged against 
the accused." 

In the case now to be decided by us there are no allegations that the 
defendants intended to cause the death of the decedent. 

In Daniels v. New York, New Haven & Hartford Railway Co., 183 
Mass. 393, 67 N. E. 424, 62 L. R. A. 751, the action was brought 
under the Massachusetts statute to recover from the railroad company 
for negligently causing the death of one Daniels, who was injured in 
a collision at a railroad crossing. It appears that he had received a 
blow on the head and other injuries in the collision, and that these 
injuries caused mental disease, with the result that he committed suicide. 
It was held the railroad company was not liable. The court declared 
that the liability of a defendant for a death by suicide — 

"exists only when the death is the result of an uncontrollable impulse, or is 
accomplished in delirium or frenzy caused by the collision, and without con- 
scious volition to produce death, having knowledge of the physical nature and 
consequences of the act An act of suicide resulting from a moderately in- 
telligent power of choice, even though the choice is determined by a disordered 
mind, should be deemed a new and independent, efficient cause of the death 
that immediately ensues." 

It declared its opinion to be: 

"That the voluntary, willful act of suicide of an insane person, whose in- 
sanity was caused by a railroad accident, and who knows the purpose and the 
physical effect of his act, is such a new and independent agency as does not 
come within and complete a line of causation from the accident to the death." 

We think it unnecessary to examine into the cases further. In our 
opinion the allegations of the complaint are insufficient to sustain a 
cause of action against the defendants for causing the death of the 
unfortunate decedent. His death was not the natural or probable con- 
sequence of what the defendants are alleged to have done, and the con- 
nection between the defendants' original acts and the final residt was 
too remote. 
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If the deoeased, his mind having become unbalanced because of the 
treatment to which the defendants subjected him, had escaped from 
his confinement, and, being unable to appreciate the wrongf ukiess of 
his act, had killed the hrst man he met, could it be said that the death 
was due to the acts of the defendants? We feel certain that no liabil- 
ity would attach to them under such circumstances. And we feel 
equally certain that in taking his own life, instead of that of another, 
the responsibility of defendants is no different. 

We may say in conclusion that we concede that a course of either 
mental or physical torture, or of both combined, may cause a death. 
And we also concede that the same course or courses of torture may 
produce a frame of mind that desires death as a means of relief. It 
is conceivable, therefore, that a tortured man may kill himself. But, 
if he so kills himself deliberatdy, we hold that there is an intervening 
act of his own will for which the New York act affords no remedy. 
If, on the other hand, it is contended that his self -killing is not his own 
act, but is the result of suicidal mania, we hold that suicidal mania is 
not a natural or reasonable result of either mental or physical torture. 
It is a most unreasonable inference, it seems to us, to say that suicidal 
mania can be regarded as the natural and probable consequence of 
rither mental or physical torture. So that, if the man does not kill him- 
self deliberately, but his death is due to suicidal mania, which results 
from torture, we hold that the act of suicide cannot be regarded as the 
natural and reasonable result of the torture or misconduct alleged, and 
that the New York act affords no remedy. 

We may add in conclusion that we are content to base our decision 
in this case solely on the authority of Scheffer v. Railroad Company, 
supra. If we may repeat what has been already pointed out in effect, 
in this case as in that, the suicide was not a result naturally and rea- 
sonably to be expected from the acts of misconduct alleged to have been 
committed by the defendants. It was not the natural and probable 
consequence. His insanity as a cause of his final destruction was as 
little the natural or probable result of the conduct of these defendants 
as his suicide, and each of these are casual or unexpected causes inter- 
vening between the acts which injured him and his death. 

Judgment affirmed. 

MAYER, Circuit Judge (dissenting). The complaint might, perhaps, 
have been more aptly drawn. It does contain some conclusions. Elim- 
inating various allegations which either are conclusions or might not 
be provable as matter of law, and reducing the complaint to its narrow- 
est limits, it is alleged that defendants "during and throughout the 
period from March 1, 1920, to May 3, 1920, caused the death of the 
said Andrea Salsedo by the following acts and conduct : * * * They 
inflicted upon him blows and grievous bodily injuries. * * * They 
threatened to inflict upon him grievous physical injury and death." It 
further appears that these acts were alleged to have been done while 
decedent was held in confinement and that during the period mentioned 
— i. e., on May 3, 1920 — ^he killed himself. In other words, the com- 
plaint is drawn upon the theory that there was a continuous course of 
infliction of physical and mental injury, which directly caused dece- 
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dent "to lose control of his mind and will" and "to become ♦ ♦ * 
mentally irresponsible." 

Upon this theory, when defendant killed himself, he had no mind, 
and hence was incapable of understanding the nature of the act of self- 
destruction. If, then, he had no mind, in the sense of complete inability 
or disability to understand what he was doing, his suicide was not a 
knowing act, and, so far as he was concerned, was no act at all, and 
hence was not an independent intervening cause of death. It surely 
cannot be said that in every case suicide is an independent intervening 
cause of the death complained of. Whether or not suicide is an in- 
tervening independent cause, which breaks the chain of causation, is a 
question of fact; and, on this complaint, the wrongs of continuous 
physical and mental injury alleged to have been committed were, as 
matter of law, on this pleading the direct cause of the death of dece- 
dent. 

It IS, of course, fundamental that the death of decedent must be the 
natural result and probable consequence of the alleged wrongful acts. 
With the general propositions of law in that regard, and the illustrative 
cases cited in the court's opinion, I agree as matter of course. My view, 
however, is that it cannot be said, as a matter of law, that the alleged 
wrongs were not the proximate cause of decedent's death. The course 
of cause and effect is (1) injuries; (2) loss of mind; (3) death. Elimi- 
nating (2) on the ground, supra, that it was not an intervening cause, 
there remains nothing between (1) and (3). 

It is said that the suicide was not the natural and probable conse- 
quence of the wrongful acts, and not one which defendants ought to 
have foreseen in the light of attending circumstances. Why not? If a 
man is confined against his will for over two months (March 1 to May 
3), and continuously and grievously injured, and, at the same time, 
continuously threatened with death, can it be said, as matter of law, 
that the wrongdoer should not have foreseen that the infliction of such 
wrones continuously over a long period of time might naturally and 
probably would lead to loss of mind and that self destruction might 
follow ? 

In Stevens v. Steadman, 140 Ga. 680, 79 S. E. 564, 47 L. R. A. (N. 
S.) 1009, I think the court was right. No one can reasonably foresee 
that to write a letter of the kind there described will, as a natural con- 
sequence, cause suicide. In Daniels v. N. Y.. N. H. & H. R. R. Co., 
183 Mass. 393, 67 N. E. 424. 62 L. R. A. 751, it will be noted that 
the court regarded the suicide as "resulting from a moderately in- 
tellieent power of choice." Again, the court considered that the dece- 
dent knew "the purpose and physical effect of his act." It will be noted, 
however, in that case that the court said that liability of the defendant 
for a death by suicide — 

**exists only when the death is the result of an uncontrollable Impulse, or is 
accomplished by delirium or frenzy caused by the collision, and without 
conscious volition to produce death, having knowledge of the physical nature 
and consequences of the act" 

In the case at bar, the allegations as to loss of control of mind and 
will and mental irresponsibility are fully equivalent to "uncontrolled 
impulse * * * without conscious volition to produce death." The 
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foregoing, however, are, as is so often the case, expressions to explain 
the reason for the decision on the facts. In the Daniels Case, supra, 
the court was considering the charge of the trial judge, and, referring 
to the expression "rational volition," the court said : 

"We are of opinion that the term 'rational volition/ nsed in the charge, was 
imdergtood hy the Jury to mean yolltion attended by the powers of reason, to 
consider and judge of the act in all its relations, moral as well as physical, 
and that the charge was in this respect too fayorable to the plaintifT. The 
burden of proof was on the plaintifT to show that the death was caused by the 
collision. All the evidence tended to show that the deceased, with deliberate 
purpose, planned to take his own life, that he closed the door and locked it 
with a view to exclude others and prevent interruption, and that he then took 
the nai^dn and used it efTectively to strangle himself. All this points to an 
understanding of the physical nature and efTect of his act, and to a willful and 
intelligent purpose to accomplish it. That he was insane, so as to be free 
from moral responsibility, is not enough to make the defendant liable. We are 
unable to discover any evidence that he was acting without volition, under an 
uncontrollable impulse, or that he did not understand the physical nature of 
his act In the absence of any affirmative evidence for the plaintifT on this 
poiht, the Jury should have been Instructed to render a verdict for the defend- 
ant" 

Indeed, the Daniels Case is, I think, authority in favor of the suffi- 
ciency of the complaint in the case at bar. The Daniels Case, in effect, 
recognizes liability when a decedent is wholly incapable of knowing 
what he is doing and when he acts "without volition." In Scheffer v. 
Railroad Co., 105 U. S. 249, 26 L. Ed. 1070 (decided in 1881), the 
death by suicide occurred eight months after the railroad accident. 
The original injury was sustained, according to the declaration, by 
reason of the negligent operation of the railroad train upon which the 
decedent was traveling. The court said : 

"The argument is not sound which seelLs to trace this immediate cause of 
death through the previous stages of mental aberration, physical suffering, 
and eight months* disease and medical treatment, to the original accident on 
the railroad." 

The conclusion is based upon the proposition that the court con- 
strued the suicide as being too remote in point of fact and of time from 
the original accident, and also as not a result naturally and reasonably 
to be expected from an injury which was caused not by deliberate acts, 
but by a negligent act; i. e., careless operation of a train. In the case 
at bar, however, the acts are alleged in such manner as to be deliberate 
and the suicide occurred, not at a period long after the injuries were in- 
flicted, but during the very period when they were in process of inflic- 
tion. 

It will not be serviceable to attempt to analyze the decisions of the 
courts in insurance cases, where the question of suicide has been in- 
volved. The point in this case is that on demurrer, when all doubts 
must be resolved in favor of the pleader, this complaint shows a state 
of facts Irom which it may fairly follow that the death was not the re- 
sult of an independent intervening act, but the proximate result of acts 
whose consequence could reasonably have been foreseen. 

On a trial the allegations may turn out to be unfounded, but we are 
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now dealing not with their merits, but solely with their effect as matter 
of pleading. I think, therefore, that the complaint states a cause of ac- 
tion, and that the judgment should be reversed. 



HARPER ei aL ▼. HOCHSTIM e( al. 

(Circuit Court of Appeals, Second Circuit December 14, 1921.) 

No. 55. 

1. Sales ^=»16!^-<?. L f . sale to be executed by delivery of tiflo documents^ and 
not phyidcal deliveiy of goods. 

A contract of sale c. i. f. is to be accomplished or executed by the de- 
liyery of a bill of lading and policy of insurance, and usually additional 
papers, and not by physical delivery of the actual goods, and the buyer 
cannot refuse the documents and demand the goods, or the seller with- 
hold the documents and tender the goods. 

t. Courte «s>37)S(4)— ConstrueiioD dependent oo whether ooolract waa one-ol 
sale c. i. f ^ not governed by state statutes. 

The construction of a contract Of sale, dependent on whether it was a 
sale c i. f., is one of general law, if not of general conunercial law, and 
unaffected by any statute of the state of New York, in which the con- 
tract was made, including the Sales of Goods Act, even assuming that 
the place of execution furnished the law of the contract 

S. Sales <$=>1<R^--Cootraet hdd a e. L f . sale, and not performed by tender 
of property, notwithatandiiig provision as to insurance. 

Under a contract of sale for a ^)ecifled price c. i. f . New York, ship- 
ment to be made from China, the sale was a c L f . sale, and the s^er 
did not tender performance by purchasing goods in New York and ten-, 
dering them to the buyer, though the contract further provided that, if 
the goods were damaged in transit, the buyer would accept the same per- 
centage of allowance secured by the seller from the insurers, as the 
seUer might act as the buyer's agent in procuring the insurance. 

4. Contracts ^=»iei-- No part dteregarde^ unlesB no rational interpretaHon 

will render it effective. 

It is only when parts of a written agreement are so radically repug- 
nant, that there is no rational interpretation that will render them effec- 
tive and accordant, that any part must perish. 

5. Oontraota ^=s>163— Written portions prevail over printed parts. 

In case of inconsistency, the written portions of a document, in the 
absence of proof to the contrary, will prevail over the printed parts. 

6. Contracts <Ss»147(l)— Rules of ecmstruction only resorted to to effect in- 

tent. 

The intent of the parties to a contract is the fundamental guide in 
construction, and rules of construction are only resorted to to effect such 
intent. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by J. Ralph Harper and another, copartners doing business as 
Ralph Harper & Co., against Adolph Hochstim and another, copart- 
ners doing business as Hochstim & Bossak. Judgment for defendants 
on demurrer, and plaintiffs bring error. Affirmed. 

^rs>For oUier cases see same topic & KEY-NUMBER in all Koj-Numbered Digests ft Indexes 
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The parties hereto entered into a contract evidenced by a document, where- 
of the material parts are as follows (the italicized portion beUig written, and 
the rest a printed form): 

"New York, February 16, 1920. According to this convention, written and 
signed in duplicate, the seller, RiUph Harper ^ Co., of Tientsin, in China, 
8elU to Eoch$tim d Bonsak the quantity of about 30,000 Shantung toeateU 
«?ith tcpUs. Shipments from China per steamer direct or Indirect to Kew 
York during March and/or April Price: $2.45 each C. /. F. tJew York, 
Import duty, if any, to be paid by the buyer. Payment: Four m/s confirmed 
banker's letter of credit $73,500 to be opened by the buyer in favor of and to 
be approved by the seller. Letter of credit to be telegraphed within two 
days after confirmation. • • • In case of a c. 1. f . sale and the goods are 
damaged while in transit, the buyer agrees to accept in settlement thereof 
the same percentage of allowance as the seller may secure from the insurers 
by way of settlement of recovery,** 

The sellers were in China ; the above contract was signed on th^r behalf 
by an agent, and the printed form used was the agent's form. 

PlaintifTs (the sellers) never shipped any weasel skins under this contract, 
but on June 25, 1920, they obtained in New York 10.000 weasel skins of the 
kind contracted for and tendered them to the buyers, who refused the same. 
The sellers then brought this action, alleging that the weasel skins tendered 
had been shipped from China (though not by them) to New York, via Seattle, 
and further asserting that they ''would and could have obtained and delivered 
to defendants" the remaining weasel skins "within the reasonable time for 
delivery in New York of March or April shipments by steamer from China." 

OThe complaint further asserted that the weasel skins actually tendered 
"were insured in the amount and against the risks usual in an ordinary c. i. 
f. contract under a policy payable to the plaintiffs,*' and finally alleged a 
"general custom and usage among the dealers in furs in New York City" to the 
effect that shipments such as above contracted for permitted "shipments 
from China by steamer to San Francisco and Seattle and thence overland by 
freight to New York." This custom is said in the pleadings to have been 
"well understood by both parties" to the above contract 

The breach alleged is the refusal of the buyers to accept the weasel skins 
tendered, and their refusal to accept any skins so obtained in New York and 
tendered as were the 10,000 above mentioned. 

To this complaint defendants demurred, on the ground that it did not state 
facts sufficient to constitute a cause of action. The demurrer prevailed, and 
to judgment accordingly plaintiffs brought this writ. 

Stockton & Stockton, of New York City (Kenneth E. Stockton, of 
New York City, of counsel), for plaintiffs in error, 

Jacob Newhouse, of New York City (Sidney Rosenbaum, of New 
York City, of counsel), for defendants in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
allegation of custom, or, properly speaking, of usage (Eames v. Claflin, 
239 Fed. 631, 152 C. C. A. 465), need not be considered; for, if plain- 
tiff did not tender what he agreed to sell, the manner of his shipment 
is of no* importance. The only question in the case is as to the nature 
of the contract admittedly made. 

[f ] If that contract is for what is now widely known as a "sale c. i. 
f .," such sale was by specific agreement to be accomplished or executed 
by the delivery of documents by vendor to vendee, and not by the 
physical delivery of the actual goods for which the documents are the 
evidence of title. The bargain must be kept as made ; the buyer can 
no more refuse the documents and ask for the goods than can the seller 
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withhold the documents and tender the goods; and the documents 
necessary are a bill of lading and policy of insurance, although addi- 
tional papers, especially an invoice, are usual. The foregoing is now 
too well settled to need more than reference to Thames, etc., Co. v. 
United States, 237 U. S. 19, 26, 35 Sup. Ct. 496, 59 L. Ed. 821, Ann. 
Cas. 191 5D, 1087, and cases there cited; Landauer v. Craven, 2 K. B. 
94 (1912); Manbree Co. v. Corn Products, 1 K. B. 198 (1919) ; Setton 
V. Eberle Co., 258 Fed. 905, 169 C. C. A. 625 ; Klipstein v. Dilsizian (C. 
C. A.) 273 Fed. 473; Smith Co. v. Moscahlades, 193 App. Div. 128, 
183 N. Y. Supp. 500, and cases there cited. 

[2] This question of construction is one of general law, if not gen- 
eral commercial law, and unaffected by any statute of New York, es- 
pecially the Sales of Goods Act (Consol. Laws, c. 41, §§ 82-158), even 
^ assuming that the place of execution of agreement furnishes the law of 
the contract. That the Sales Act left c. i. f . contracts "as before" was 
specifically held in Smith v. Moscahlades, supra. 

[3] We are thus required to construe or interpret a commercial or 
mercantile agreement partly written and partly printed, wherein at the 
very beginning it is written that the price is to be "c. i. f . New York," 
and the shipment from China; but later follow printed words plainly 
implying that the seller is not only to procure insurance, but collect from 
the insurers, and therefore suggesting that such insurance would nat- 
urally be in the seller's name. It is urged that this latter proviso is so 
repugnant to the nature of a c. i. f. contract as to transform it into 
something else, and justify a tender of goods in New York, instead of 
a delivery of documents by mailing in China. 

[4] It cannot be doubted that it is only when parts of a written 
agreement are so radically repugnant that "there is no rational inter- 
pretation that will render them effective and accordant that any part 
must perish." Rushing v. Manhattan, etc., Co., 224 Fed. 74, 139 C. C. 
A. 520. Applying this rule, it must be admitted that for the seller un- 
der a c. 1. f . contract to insure in his own name is an apparent depar- 
ture from the theory of such a Sale ; for the goods are the buyer's from 
and after delivery of documents, yet it is perfectly possible for the sell- 
er or any one else to act as buyer's agent and validly insure for his 
principal's benefit (Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219), 
and the whole of this agreement may be consistently regarded as con- 
taining an authorization from buyer to seller to get the insurance and 
in case of loss settle for the buyer with the underwriters. As the case 
cited shows, and it is matter of common knowledge, insurance for "ac- 
count of whom it may concern" was known to be procurable, and it 
might run to seller, yet inure to buyer. There is no radical repugnancy 
here presented, and the reconcilement above suggested is far less diffi- 
cult than in many reported cases, of which Harding v. 4698 Tons of 
Coal (D. C.) 147 Fed. 971, is a fair example. 

[5] But. if inconsistency be still insisted upon, the equally settled 
rule that the written portions of a document, in the absence of proof 
to the contrary, will prevail over the printed parts, may be appealed to. 
Lipschitz V. Napa, etc.. Co., 223 Fed. 698. 704, 139 C. C. A. 228 : Thom- 
as v. Taggart, 209 U. S. 385, 389, 28 Sup. Ct. 519, 52 L. Ed. 845. The 
reason for this rule has never been better stated than by Lord Halsbury 
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in Glynn v. Margetson, App. Cas. (1893), at page 357, quoting largely 
from Lord EUenborough's rulings of 1803. This rule plainly gives de- 
cision as it was given below. 

A still older rule in the construction of instruments inter vivos is 
that the earlier of two supposedly inconsistent clauses prevails over the 
later; and this canon of interpretation has lately been insisted on by 
high authority. Vickers y. Electrozone, etc., Co., 67 N. J. Law, 665, 
675, 52 Atl. 467. It also supports defendant's demurrer. 

[6] But a dependence upon rules, which, detached from the circum- 
stances surrounding and justifying their formulation, often seem ar- 
bitrary, is unsatisfactory; every rule should be one of reason. Here 
the first and reasonable inquiry is ; What is the dominant or leading 
thought revealed by this writing, read with the eye of experience? 
Plainly that seller was to ship the furs and send the documents ahead 
by mail, so that buyer could, if he wanted, sell the goods again "to ar- 
rive." That is a c. i. f. contract. Therefore the parties intended to 
make that sort of agreement, and the "rules" are resorted to to effect 
their intent. This is the fundamental guide in construction ; it is well 
put (with an extreme application thereof) in Morrill Co. v. Boston, 
186 Mass. 217, 71 N. E. 550, by saying that, where— 

"a repugnancy is found between clauses, the one which essentially requires 
Bometlilng to be done to effect the general purpose of the contract itself, is 
entitled to greater consideration than tbe other which tends to defeat a full 
performance; and repugnant words may be rejected in favor of a construc- 
tion which makes effectual the evident purpose of the entire instrument." 

-The evident purpose of this agreement was to give buyer substan- 
tially what a c. i. f . sale would have given him ;• the seller never even 
attempted to put buyer in that desired and agreed upon position, and 
the decision below was right, because the contract was of the kind 
known as c. i. f . 

Judgment affirmed, with costs. 



In re NAGEU 
NAGEL T. KRAUa 

(Circuit Court of Appeals, Second Circuit December 14, 1921.) 

No. 185. 

1. Baukniptey $s»44(V— Order reversing order expunging daim reviewaUe by 

petition to revise. 

An order of the District Court, reversing an order of the referee, ex- 
punging a claim against a bankrupt, is reviewable on petition to revise, 
under Bankruptcy Act, { 24b (Comp. St. § 9608), as a proceeding in bank- 
ruptcy, and not by appeal, under section 24a, as a controversy arising in 
a bankruptcy proceeding. 

2. Bankruptey ^=^46 — Only questions of law reviewable on petition to re- 

vise. 

Bankruptcy Act, § 24a (Comp. St. { 9608), authorizing the Circuit 
Courts of Appeals to superintend and revise in matters of law proceedings 
of inferior courts of bankruptcy, does not contemplate any review of 
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the facts by the appellate conrt, and only questions of law decided by 
the court below can be brought up for revision. 
/ 3. Master and servant <Ss»30(l) — ^Motive for dSscbarge immaterial. 

The motiyes which actuate an employer in discharging an employee 
are wholly immateriali if a legal ground exists for the discharge. 

4. Master and servant ^s»32^— Canse for disdiarge need not be asfllgoed. 
It is not necessary that an employer should assign a reason for the 

discharge of an employee, and if at the time of the discharge he as- 
signs a reason, he Is not thereby precluded from afterwards relying 
on a different reason, whether known to him at the time of the discharge 
or not. 

5. Master and servant ^=»30<1)— Arfoitrary dtecfaarge unauthorized. 
Unless a contract of employment is subject, to termination at will, the 

employer cannot arbitrarily discharge the employee. 

6. Master and servant ^s»30(4)— Miseonduet ground for disdiaige. 
Any misconduct inconsistent with the relation of employer and em- 

ployee, or which is prejudicial or likely to be prejudicial to the in- 
terests of the employer, is good ground for an employee's discharge. 
7« Master and servant €=»30 (4)— Inducing ooemiiloyee to leave ground for 
disdiarge. 

For an employee to attempt to induce a coemployee to leave the em- 
ployer's service to set up a rival business was such a violation of his 
duty as warranted his immediate discharge. 
8h Master and servant €=»30 (7)— Misconduct condoned by delay in disciiarge. 
The failure of an employer to discharge an employee for about three 
weeks after learning .of his attempt to entice a coemployee to leave the 
service to set up a rival business was prima fade a condonation of such 
I misconduct, and in the absence of any explanation of the delay was con- 

^ elusive evidence that the misconduct had been condoned. 

9. Master and servant ^=3»30(7)»MiBConduet condoned not groond for dto- 

charge. 

An employer, having once condoned an employee's misconduct, could slot 
thereafter rely on it as ground for discharge; the offense not having 
been repeated. 

10. Bankruptcy <8=»446— Statements of District Judge held findings of fact; 
that eould not be disregarded on petition to revise. 

Statements of the District Judge in his opinion that there was no evi- 
dence that an employee's tardiness continued after the employer com- 
plained of it, and that none of the other alleged defaults continued after 
that time, must be regarded as findings of fact, which the Circuit Court 
of Appeals cannot disregard on a petition to revise, though it might not 
be able to agree with the finding, if at liberty to examine the facts. 
It. Bankraptey «=»446»Findlng that tardhiess was not giound of employee's 
discharge not reviewable on petition to revise. 

A finding of the banicruptcy court that an employee's tardiness was 
not the ground for his discharge is a finding of fact, which the Circuit 
Court of Appeals is not at liberty to review on a petition to revise. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Proceeding on objections filed by Isidor Nagel, alleged bankrupt, to 
the claim, of Walter Kraus. An order expunging the claim was re- 
versed by the District Court, and the bankrupt appeals. Affirmed. 

Archibald Palmer, of New York City (C. Deward Benoit, of New 
York City, of counsel), for appellant. 
Arthur C. Kahn, of New York City, for appellee. 
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Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. [1, 2] The question involved arises in a 
"proceedii^ in bankruptcy," within section 24b (Comp. St. § 9608), 
and so is to be disposed of upon a petition to revise, not being a "con- 
troversy arising in a bankruptcy proceeding," under section 24a (sec- 
tion 9608), which could be brought here only upon an appeal ; and it 
is of course well settled that in the case of a petition for revision, as 
the statute confers jurisdiction "to sup#intend and revise in matters 
of law," it does not contemplate any review of the facts by the appel- 
late court, and only questions of law decided by the court below can 
be brought up for revision in this mode. It will be necessary, however, 
to set forth the facts, in order to ascertain whether the District Court 
fell into any error of law in the rule of law which it applied to the 
facts which were found to exist. 

The following facts found by the referee are herein incorporated: 

"On May 26, 1920, the claimant Krans made a written contract with the 
alleged bankrupt This contract, among other things, provided that the claim- 
ant was to receive a weekly salary of $100 and 15 per cent, of the net profit b 
of the business, and that 'Irrespective of the profits earned by the said m^nu- 
fSacturer* (the alleged bankrupt), 'the manufacturer guarantees to the sales- 
man* (the claimant) 'that In no event will the salesman's share of the said 
profits be less than thirty-five hundred ($3,500) dollars,' the contract running 
for the period of one year from June 1, .1920. 

"The second paragraph of the agreement is as follows : 'Second. The sales- 
man will assist Nagel in the purchase and sale of such goods, wares, and 
merchandise which the manufacturer shaU require in connection with the 
cloak and suit department to be operated by the said manufacturer, and the 
salesman will render any service which may be required of him In connec- 
ti<m therewith, which service shaU be under the direction, supervision, and 
control of the said manufacturer. The duties of said salesman shall likewise 
consist in the selling of goods, wares, and merchandise of the manufacturer 
in the showroom, not only of the cloak and suit department, but also otiier de- 
partments of the said manufacturer, and the salesman will in addition 
thereto travel as salesman for the manufacturer at such times and at such 
places as he may be directed by the manufacturer from time to time. The 
expenses for such traveling on the road to be paid, however, by the said 
manufacturer.' 

'*The fourth paragraph of said agreement provides as follows: 'Fourth: 
The salesman agrees to devote his entire time and attention for, on behalf, 
and in the interest of the manufacturer, and wUl not represent any other 
person, Ann, or corporation during the term of this agreement, directly or 
indirectly, and will give to the manufacturer his sole and exclusive service.' 

"The claimant entered Into and continued In the employment of the alleged 
bankrupt under this agreement until November 20, 1920, when Nagel paid the 
$100 salary for the week ending November 20, 1920, when the claimant was 
discharged by NageJ. Upon the occasion of his discharge, Nagel told the claim- 
ant, 'I know that you have been doing things that undermine my business.' 

"The claim filed is as ,foUows: 'Weekly salary at $100 a week from 
November 20, 1920, to May 28, 1921, 27 weeks, $2,700; weekly salary at the 
rate of $10D a week from May 28, 1921, to May 31, 1921, three days, $42.84; 
profits gnar^teed, $3,500; whole amount of claim, $6,242.84.' 

"The evid«ace shows that, some three or four weelcs before his discharge, 
Kraus asked Knoll, another employee of Mr. Nagel, whether he would like to 
wo in business with him (Kraus). This employee told Kraus, 'Yes, but 
he hadn't any money ; that his money was with Mr. Nagel, $2,500 as a de- 
posit' Mr. Kraus then said. That's nothing, the money I can get yon out.* 
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Kraas proposed to this employee that he should put this money into a partner- 
ship with him. Eraus said he would 'put in money and the profits would he 
divided fifty-fifty.' About two or three days after this, and before the dis- 
charge, this employee told Mr. Nagel what Kraus had proposed to him. 

"The evidence shows that Kraus, on the Monday following the Saturday 
when he was discharged, reported at Nagel's place of business, and Nagel 
asked him 'What are you doing here?' and Kraus said he came to work. 'I 
said, you know I discharged you, and I had good cause to discharge you ; you 
tried to undermine my business, and you wanted to go in business with ^noll, 
and even promised to get his n^ney.' Nagel further said that Kraus 'went 
out and bought a lot of goods tflt you wanted me to take in from Weinstein, 
that I gave you no authority to buy.* Kraus then said, 'I am the manager 
here; I can go out and buy goods whenever I like, and we need goods next 
month, and I need a lot of goods to sell ; I can't stand around here and not 
sell any goods.' 

"In view of the agreement made by Kraus that he would assist Nagel in the 
purchase and the sale of such goods, wares, and merchandise as Nagel should 
require, and would 'render any service which may be required of him in con- 
nection therewith, which service shall be under the direction, supervision, 
and control of the said manufacturer/ and that Kraus further covenanted 
that he would 'devote his entire time and attention for, on behalf, and in 
the interest of the manufacturer* (that is, Nagel), 'and will not represent 
any other person, firm, or corporation during the term of this agreement, 
directly or indirectly, and will give to the manufacturer his sole and exclusive 
service,' I have come to the conclusion that there was suflBclent cause in the 
conduct of Kraus ^o justify his discharge. 

"I therefore find that he was discharged for cause, and, as he was paid up 
to the date of his discharge in full for his salary, I think he has no further 
claim against Nagel. An order expunging the claim of Walter Kraus may 
be entered accordingly." 

An order was thereupon entered, directing that the claim of Kraus 
against the bankrupt in the sum of $6,242.82 be in all respects ex- 
punged and stricken from the records ; and the creditor, feeling ag- 
grieved by the order and believing it erroneous, filed his petition pray- 
ing that the order might be reviewed. In his petition he set forth that 
(a) the findings of conclusion of the referee, as stated in his opinion, 
are contrary to and against the evidence and against the weight of evi- 
dence; (b) that the evidence of the alleged bankrupt, if true, was in- 
sufficient in law to justify a discharge ; (c) that the evidence of the al- 
leged bankrupt, claimed to justify the discharge, did not disclose such 
a systematic course of conduct for a definite period of time prior to 
the discharge as would justify petitioner's discharge. 

The District Judgg states in his opinion that he agrees with all the 
findings of the referee except one. That one is the statement made 
by the referee that Knoll told Nagel of Kraus' talk with him two or 
three weeks after it occurred. "In fact," says the District Judge, "he 
told him about three weeks before November 20th, the day of the dis- 
charge." He continues : 

"I agree that Kraus' approaches to Knoll were certainly intended for action 
before their contracts expired, and were a just ground for discharge. There- 
fore the only question is whether Nagel's inaction for three wi?eks was con- 
duct from which condonation should be inferred. * * • Therefore the 
question is whether an employer, knowing that his employee has tried to 
wrest away other employees and to set up a rival business, in bleach of hia 
own contract of service,* may wait for three weeks before discharging him." 
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Then the District Jndgt held that, as there was no explanation given 
for the delay, Nagd — 

"was not entitled to wait so long and the discharge was not justified. It Is 
possible that NageL seized upon these faults, because he found himself drifting 
into financial embarrassment and wished to retrench; but, whatever his 
motive, the fftct is that by his conduct he has condoned the fault, and also the 
earlier faults." 

[3^ 4] We may observe that the remark as to the possible motive 
of Nagel is quite immaterial and irrelevant. The motives which ac- 
tuate the employer in discharging his employee are wholly immaterial, 
if a legal ground exists for the discharge. Von fleyne v. Tompkins, 
89 Minn. 77, 93 N. W. 901, 5 L. R. A. (N. S.) 524; Crescent Horse 
Shoe, etc., Co. v. Eynon, 95 Va. 151, 27 S. E. 935. It is not necessary 
that he should assign a reason for the discharge. Mercer v. Whall, 
5 A. B. 447; Ridgway v. Hungerford, 3 A. & E. 171; Strauss v. 
Meertieff, 64 Ala. 229, 38 Am. Rep. 8 ; Orr v. Ward, 73 111. 318. And 
if at the time of the discharge he assigns a reason, he is not thereby 
precluded from afterwards relying upon a different reason, whether 
known to him at the time of the discharge or not. The real question 
is whether a good and sufficient reason existed at the time. Carpenter 
Steel Co. v. Norcross, 204 Fed. 537, 123 C. C. A. 63, Ann. Cas. 1916A, 
1035; Park v. Bushnell, 60 Fed. 583, 9 C. C. A. 138; Allen v. Ayles- 
worth, 58 N. J. Eq. 349, 44 Atl. 178; Abendpost Co. v. Hertel, 67 111. 
App. 501; Arkush v. Hanan, 60 Hun, 518, 15 N. Y. Supp. 219; In- 
surance Co. V. Williamson, 152 Ky. 818, 154 S. W. 409; Getty v. Sil- 
ver Co., 162 App. Div. 513, 516, 147 N. Y. Supp. 1083; Macauley 
V- Publishing Co., 170 App. l>iv. 640, 155 N. Y. Supp, 1044; Thomas 
v. Manufacturing Co., 157 Wis. 427, 147 N. W. 364, Ann. Cas. 1916A, 
1020. 

[5-7] Unless the contract of employment is one which can be termi- 
nated at will, the employer cannot arbitrarily discharge his employee. 
New York Insulated Wire Co. v. Broadnax, 107 Fed. 634, 46 C. C. A. 
518. Any misconduct, however, which is inconsistent with the relation 
of employer and employee, will justify the former in terminating the re- 
lationship. Darst V. Matthieson Alkali Works (C. C.) 81 Fed. 284; 
Singer v. McCormick, 4 Watts & S. (Pa.) 265; Frederich v. Ralli, 11 
La. Ann. 425 ; Darden v. Nolan, 4 La. Ann. 374 ; Beckman v. Gar- 
rett, 66 Ohio St. 136, 64 N. E. 62. And dismissal is warranted by 
any act of the employee which is prejudicial, or likely to be pwejudi- 
rial, to the interests of the employer. Pearce v. Foster, 17 Q. B. D. 
542; Newman v. Reagan, 65 Ga. 512; Vinson v. Kelly, 99 Ga. 270, 
25 S. E. 630;. Adams Express Co. y. Trego, 35 Md. 47. If the em- 
ployee does any act which is inconsistent with the duties and obliga- 
tions arising out of and incident to the relation, it is good ground for 
his discharge. Singer v. McCormick, supra. The nature of the rela- 
tion imports trust and confidence, and its evident purpose is the ad- 
vancement of the master's interests, and if the trust is violated, and 
the employee intentionally does anything detrimental to the employ- 
er's interests, it is such a breach of the contract as justifies his imme- 
diate discharge. Mercer v. Whall, 5 Q. B. ^7; Amor v. Fearon, 9 
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A3. & El. 548. That an employee attempts to induce a coemployee 
to leave his employer's service to set up a rival business is certainly 
such a violation of his duty as warrants his immediate discharge. 

[8, 9] This brings us to inquire whether a delay ol "about three 
weeks" in discharging Kraus, after learning of his conversation with 
Knoll, there being no explanation for the delay, amounted in law to 
a condonation of that particular misconduct. As we understand the 
rule, it is that, if an employer retains the employee in his service after 
he has knowledge of misconduct warranting his discharge, such re- 
tention is prima facie a waiver, and condonation is presumed, unless 
circumstances are shown that tend to establish a reasonable and proper 
reason for the delay. Batchelder v. Elevator Co., 227 Pa. 201, 207, 
75 Atl. 1090, 19 Ann. Cas..875. In Wood on Master and Servant (2d 
Ed.) § 123, thjp rule is laid down as follows : 

•The qaestlon as to whether the master has waived a breach of contract by 
the servant, by retaining him in service after knowledge of such breach. Is a 
question of fact for the jury. Prima facie it is a waiver, and condonation is 
presumed; but, if there are circumstances shown that tend to establish a 
reasonable or proper excuse for delay, it is for the jury to say whether in fact 
the breach was condoned." 

In 20 Am. & Eng. Encyc. of Law, 33, the rule is stated in similar 
tertns. It is as follows : 

"The mere fact that the servant is not dismissed immediately after knowl- 
edge of the gronnd for discharge does not necessarily amount to a waiver of 
the right to discharge, but his retention under such circumstances is prima 
fade evidence of waiver." 

We must conclude, therefore, that the District Judge correctly held 
that the failure of Nagel to discharge Kraus for about three weeks 
after learning of the attempt of Kraus to entice Knoll to leave the 
service of Nagd was prima facie a condonation of his misconduct in 
that particular, and that, as no explanation was made for this delay, 
we must regard the omission as conclusive evidence that Nagel had 
condoned tlmt particular misconduct. Having once condoned it, he 
could not thereafter rely upon it. Ridgway v. Hungerford Market 
Company, 3 Ad. & El. 171 ; Jones v. Trinity Parish (C. C.) 19 Fed. 
59; Daniell v. Boston, etc., Co., 184 Mass. 337, 68 N. E. 337; Leather- 
berry V. Odell (C. CO 7 Fed. 641 ; Tickler v. Andrae Mfg. Co., 95 
Wis. 352, 70 N. W. 292; Collins Ice Cream Co. v. Stephens, 189 111. 
200, 59 N. E. 524; Jonas v. Field, 83 Ala. 445, 3 South. 893. Al- 
though, if the offense had been repeated, the principle stated would 
not have applied. Jerome v. Queen City Cycle Co., 163 N. Y. 351, 
359, 57 N. E. 485. As respects the particular misconduct we have 
been considering, it was not claimed that there was any repetition of 
it. 

[IB, 11] The bankrupt relied, however, upon two other grounds of 
alleged misconduct. One of them was the tardiness of Kraus in re- 
porting for business at the office. 'The referee, however, has made no 
findings of law or fact upon that phase of the subject. The District 
Judge in his opinion alludes to the matter as follows : 
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"Kratu^ tardiness may indeed have continued, bnt there is no evidence that 
it did, and it is pretty clear that this was not in fact the ground of the dis- 
charge/' 

This is the only reference he has made concerning it. The state- 
ment that there is no evidence in the record that the tardiness con- 
tinued after Nagel complained of it to Kraus we must regard as a 
finding of fact, and as such, on a petition to revise, we cannot disre- 
gard It, although we might not be able to agree with it, were we at 
liberty to examine into the facts, which we are not. We are also con- 
cluded by his finding that the tardiness was not the ground for the 
discharge. That also is a finding of fact, which we are not at liberty 
to review. • ^ 

The third ground upon which Nagel relied was that Kraus went 
out and bought a lot of goods from one Weinstein without authority, 
and when he was remonstrated with said, ***I am the manager here ; 
I can go out and buy goods whenever I like," etc. The referee con- 
sidered this matter, and concluded that it warranted the discharge of 
Kraus; but he made no finding as to the time when this misconduct oc- 
curred. The District Judge makes no reference to the subject in his 
opinion, except that,^ after saying that Nagel learned "about three 
weeks" before his discharge of Kraus of the conversation between 
Kraus and Knoll, he states that none of the alleged defaults continued 
after that. We must accept that as a finding of fact which we are 
not at liberty to review, and if it is to be so treated then it follows that 
that particular misconduct was also condoned. 

For the reasons stated, the order of the District Judge is affirmed. 



MOORE, County AssesBor, et al. v. GAS SECURITIES CO. 

(Circuit Court of Appeals, Eighth Circuit December 6, 1921.) 

No. 6719. 

1. Waters and water eoones €=»231— Under Colorado statote* irrigallMi Ai- 
triet taxes must be coUeeted with geaml taxes. 

Under Colorado Irrigation District Act 1905, 8 21, as amended in 1907 
(Bev. St Colo. 1908, f 3460), which provides that nt shaU be the duty of 
the county treasurer of each county in wUch any irrigation district is 
located in whole or in part, to collect and receipt for all taxes levied as 
herein provided in the same manner and at the same time and on the same 
receipt as is required in the collection of taxes upon real estate for 
county purposes/' a county assessor is without authority to discriminate 
against taxes levied for district purposes by segregating them and refus- 
ing to include them in the totals against the lands as shown on the assess- 
ment roll, but^ placing them on a separate roll, and a county treasurer 
may not lawfully demand, receive, and receipt for all other taxes against 
the lands, leaving district taxes uncollected. 

t. Taxation ^=»319(1)— Forms prescribed by state tax oommlsalon must con- 
form to statntoiT requirements. 

* Under Laws Colo. 1911, p. 612, creating a state tax commission and (sec- 

tion 18, subd. 3) giving it power to prescribe a uniform system of proce- 
dure in the assessor's office, and all forms, blanks, books and records used 

^EsFor other caaes see same topic & KBY-NUMBER la all Key-Numbered Dlgesta 4 Indexes 
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therein and providing that "no other system, forms or blanks,'* etc., **FhEll 
be used in such offices excepting those prescribed by the commission," the 
forms prescribed must conform to the statutes, and the commission can- 
not insist that the operation of a statute be suspended that its idea of 
forms may be carried ino effect. 
3. Goofititiutlonal law <@=>143 — State statute held uncoostitutioiial^ as im- 
pairing obligation of eontracts with bondholclerB. 

At the time of issuance and sale of bonds by a Colorado irrigation dis- 
trict, the statute under which they were issued provided (Rev. St. Colo. 
190S, § 9461) that "the revenue laws of this state for the assessment, levy- 
ing and collection of taxes on real estate for county purposes, except as 
herein modified, shall be applicable for the purposes of this act, includ- 
ing the enforcement of penalties and forfeiture for delinquent taxes," the 
revenue laws provided that all taxes on land should be payable one half 
on or before the last day of February each year, and the other half on or 
before the last day of July ; that on default there should be a sale for all 
taxes delinquent, and if there was no bidder the land should be struck oft 
to the county, and could be redeemed only by payment of all taxes due, 
with interest and penalties. By Laws Colo. 1915, p. 31^, said section 3461 
was amended by providing for a separate sale for delinquent district taxes, 
and that if there was no bidder the laud should be struck off to the dis- 
trict, which should be entitled to a deed on payment of such sum as tb.e 
county commissioners might fix. Held, that such amendment gave the 
bondholders a different and less effective remedy for the collection u£ 
their bonds, and was void, as impairing the obligation of their contract, 
in violation of Const U. S. art. 1, § 10. 

In Error to the EHstrict Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Petition for mandamus by the Gas Securities Company against E. 
B. Moore, Assessor of Adams County, Colo., and others. Writ granted, 
and defendants bring error. Affirmed. 

Bert Martin and Samuel H. Morrow, both of Denver, Colo., for 
plaintiffs in error. 

Piatt Rogers, of Denver, Colo. (Edmund Rogers and Robert G. 
Strong, both of Denver, Colo., on the brief), for defendant in i*rror. 

Before GARLAND, Circuit Judge, and YOUMANS and JOHN- 
SON, District Judges. 

YOUMANS, District Judge. This cause was submitted to the court 
below on the petition for mandamus and the response thereto. There 
was no dispute as to the essential facts, either in the court below or in 
this court. 

The East Denver municipal irrigation district was a corporation 
organized on the 22d day of November, 1909, imder an act of the Gen- 
eral Assembly of Colorado entitled "An act in relation to irrigation dis- 
tricts," approved May 3, 1905 (Laws 1905, p. 246), and* all acts amenda- 
tory thereof. On the 8th of October, 1910, the landowners and tax- 
payers of the irrigation district, at an election duly held, authorized an 
issue of bonds to the amount of $3,000,000 for the purpose of con- 
structing an irrigation system for the lands of the district. On the * 
10th of October, 1910, the board of directors of the district, pursuant 
to such election, directed the issuance of bonds in the amount author- 

^=:»For other cases see same topic & KEY-NUMBER In all Key-Numbered Dlgesta & Indexes 
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ized by the voters. During the year 1914 the defendant in error, a 
corporation of the state of New York, purchased bonds of the district 
to Uie amount of $628,500. On the 8th of May, 1919, the defendant 
in error obtained judgment in the court below on interest coupons on 
said bonds to the amount of $226,170.95, which judgment was and is 
unpaid. 

In December, 1919, the court below issued a writ of peremptory 
mandamus, commanding the board of county commissioners of Adams 
county, Colo., to fix the rate' and make the levy to pay the judgment- 
Levies for each of the years 1919 and 1920 were to be at such rate as 
to be enuivalent to $2 upon each acre in the district, and for the year 
1921 at such rate as would be necessary to complete tfie payment of the 
judgment. The defendant in error demanded of E. B. Martin, one of 
the plaintiffs in error, that he, as assessor, extend the levy for the pay- 
ment of the judgment in the proper column of the tax list opposite each 
piece of real property assessed, and that he total said taxes with the 
state, county, and other taxes, and at the end of the tax list prorate the 
total of said taxes to the several funds. The assessor proceeded to 
comply with such demand, but on the 22d of January, 1920, the Colo- 
rado state tax commission ordered him not to incorporate irrigation 
district taxes in the total of general property taxes. The said assessor 
then refused to comply with the demand of defendant in error. The 
order of the state tax commission was by letter, which reads as follows : 

"State of Colorado, Colorado Tax Conuniaslon. 

"January 22, 1920. 
"Forms. 

'^r. E. B. Moore, Assessor, Adams County, Brighton, Colorado — ^Dear Sir: 

"It has recently come to our attention that you have proposed a change in 
form of your tax roll, in order to include in the total of general property taxes 
special taxes levied for irrigation districts. Tour attention is called to the 
fact that, under the statutes creating the tax commission, all authority for e»- 
tabUshing or changing forms is vested in this body. We have heretofore ap- 
proved the form which your county has used and th^ manner of recording the 
various tax levies thereon, and we do not approve any change from that 
method. In other words, we do not consider it advisable to incorporate irri- 
gation taxes in the total of general property taxes. There are numerous 
reasons for keeping these taxes separate, which need not be gone into at 
this time. 

"Very truly yours, Colorado Tax Commission, 

"E. B. Morgan, Chairman." 

After stating the foregoing facts and setting out the order of tMc 
Colorado tax commission, the petition of the defendant in error con- 
tains the following allegations : 

"Tour petitioner alleges that the object and purpose of said order, and of 
the observance of the same by the said assessor, was and is to deny to your 
petitioner, and the other holders of the bonds of said irrigation district, the 
benefit of the revenue laws of the state of Colorado in the assessment, levying, 
and collection of the special tax provided for by the Irrigation District Law 
for the payment of the bonds of the said irrigation district and the interest 
thereon, and to discriminate said special tax from the state, county, school, 
and other taxes, In the collection of said taxes, and by not demanding the 
payment of the total of all taxes, including said special tax, to cause said 
278 F.-^ 
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special tax to remain unpaid, and to otherwise encourage a refoaal to pay 
said special tax. 

"12. Your petitioner further shows to the court that the only levy hereto- 
fore made by the county commissioners of Adams county for the payment of 
interest on the bonds of your petitloner» and other bonds of said district then 
outstanding^ was in the year 1013 ; but the assessor of said county then failed 
and neglected to include said levy in a proper column in the tax roll» or to 
include the same in the total of taxes assessed against the real property in 
said irrigation district, but, on the contrary, made a separate and different 
roll for the levies made on account of said district, and thereafter said 
James W. Campbell, the treasurer of said couhty, in notifying each person in 
said irrigation district from whom a tax was due on real estate in said dis- 
trict, failed and refused to include the levy for interest on bonds of said dis- 
trict in the amount stated to be due from such person, and never required or 
demanded the payment of the levy for such Interest at the times of collecting 
taxes for other purposes, but, on the contrary, deliberately and intentionally, 
and for the purpose of aiding in the avoidance of the payment of said tax, 
has offered to give receipts for all other taxes other than those levied for the 
payment of said bonds, and has aided and abetted those desirous of avoid- 
ing the payment of said taxes for interest. 

"13. Your petitioner also shows to the court that said James W. Campbell, 
as treasurer of said county, has treated the levy of taxes for the payment of 
interest as made in 1913, and the levies of taxes as made in subsequent years 
for the general expenses of said district, as separate and distinct from levies 
made for state, county, school, and other purposes, and has refused to include 
said tax for the payment of interest in the total tax of the owners of lands in 
said district, and has not demanded payment of said tax for interest as part of 
the tax due from said owners of lands, but, on the contrary, has allowed and ' 
encouraged the payment of all taxes other than those for bond interest and 
other district taxes whereby the taxes for state, county, and school purposes 
have been generally paid, and said interest tax has not been paid, and said 
James W. Campbell, as treasurer, threatens to continue the same practice 
with respect to the levies heretofore by the court commanded to be made. 

*14. And your petitioner further shows that said treasurer has heretofore 
distinguished the levy made in 1913 for interest on the bonds of said district 
from the levies made for other purposes, and in making sales of lands in 
said district for delinquent taxes has refused to include as part of said de- 
linquent taxes the taxes which then remained unpaid on account of interest on 
said bonds, and has, by separate advertisement, with separate and additional 
penalties and costs, offered for sale the lands in said district on which said 
levy for interest on said bonds had not been paid, and has executed and de- 
livered separate and different certificates of purchase for said separate and 
distinct sales, and said treasurer has for the unpaid taxes for the general ex- 
penses of said district made separate and distinct sales, with Separate and 
additional penalties and costs, all of said sales for delinquent taxes being made 
in the year 1919 for the taxes of 1913 and subsequent years, and although all 
of the taxes of said years were delinquent at the times of said sales the said 
treasurer reftised to include all of said delinquent taxes in one sale, but made 
advertisement and sale for each of said previous years, with penalties and costs 
in each of said sales, and the said James W. Campbell threatens to continue 
to discriminate all levies made on account of bond interest from those for 
state, county, school, and other purposes, and in case of failure to pay taxes 
on the land in said district to make separate and distinct sales, and to give 
separate and distinct certificates of purchase. 

"15. By reason of the acts and doings of said treasurer, as above set forth, 
the undertaking of the state of Colorado to levy and collect taxes for the 
payment of the bonds issued by the said irrigation district and the interest 
thereon in the same manner, at the same time, and with the like effect as in 
case of all other taxes. Is wholly nullified and set at naught, and your pe- 
titioner and other holders of the bonds of said district are denied the taxhig 
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power of the state In the collection of said bonds and the interest thereon, and 
they are wholly without remedy, except by the interposition of this court 

"16. By reason of the acts and doings of said treasurer, as above set forth, 
none of the sales of lands in said district for delinquent taxes either for state, 
county, school, or other purposes, or for interest on bonds, or the general ex- 
penses of said district, have been in accordance with the statutes of Colorado, 
and no legal tax deeds on account of said sales can be made, and said practice, 
if continued as threatened, will defeat and render invalid all such tax 
sales, and thereby prevent sales being made, and render impossible the collec- 
tion by proper legal methods of the moneys due and to become due to your 
petitioner on account of interest and principal of said bonds. 

"17. The respondent James W. Oami^ell, as treasurer of Adams county, 
falls, neglects, and refuses, and threatens to continue to refuse, proper de- 
mand by your petitioner having been made therefor, to collect and receipt 
for the tax levied to pay the said judgment of your petitioner, and all other 
irrigation district taxes, in the same manner, at the same time, and on the 
same receipt as is required in the collection of taxes for state, county, and 
other imrposes, and to apply the general revenue laws of the state to the 
collection of and receipt for said taxes. 

"18. By reason of the failure and refusal of the said respondent B. B. 
Ifoore, as county assessor of Adams county, induced thereto by reason of 
said erroneous order of the Colorado state tax commission, to extend the said 
levy to pay the judgment of this court in the proper column of the tax list for 
the year 1919, and to total said tax with the state, county, and other taxes for 
said year, and by reason of the failure, neglect, and refusal of the said as- 
sessor to extend in the appropriate column, as bond fund levy to be accounted 
for separately and solely applicable ui>on the judgment heretofore roidered in 
this court, the levy made and ad<^ted by the board of county conmiissioners 
of Adams county to pay said judgment, and by reason of the failure of the 
respondent James W. Campbell, as -treasurer of Adams county, to ooUect and 
receipt for the tax levy to pay the judgment of your petitions, and all other ir- 
rigation district taxes, in the same manner, at the same time^ and on the same 
receipt as required In the collection of taxes for state, county, and other pur- 
poses, and to apply the general revenue laws of the state to the collection and 
receipt of said taxes, your petitioner is without remedy to obtain satisfaction 
and payment of said judgment or of the coupons due or to become due to it, as 
the owners of the bonds hereinbefore described, because the methods provided 
by said statutes of the state of Colorado for the payment of the obligations 
of said district is the only method by which said judgment or said coupons 
can be paid." 

Mandamus was slanted in accordance with the prayer of the peti- 
tion. After appropriate recitals, the order of the court reads as fol- 
lows: 

"Wherefore, by reason of the premises, you, the said B. B. Moore, as as- 
sessor of said Adams county, are commanded each and every year, until the 
judgment rendered in favor of said Gas Securities Company, and against the 
said East Denver municipal Irrigation district, shall have been fuUy satisfied 
and discharged, to extend on the tax list of said Adams county the tax levied 
each year by the board of county commissioners of said county, on the lands 
in said East Denver municipal irrigation district, to pay the judgment of said 
court in manner as provided in the writ of mandamus heretofore issued by 
our said court against said board of county commissioners, the same to be in 
tabular form, and in separate columns, in the same manner, and in the same 
form as state, county, and other taxes are extended on said tax list, and at the 
end of each item of land in said district, assessed and taxed in said tax list, 
to total the amount of said tax with the state, county, and other taxes, and 
to deliver said tax list to the county treasurer of said county. In the form and 
manner and with the total of taxes on lands In said district, as above set 
forth, to the end that the said treasurer shall be commanded to collect the 
said total tax on the lands in said district, at the times provided by statute. 
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and shall not receive or receipt for payments made for less than said total 
tax. 

"And you, the said E. B. Moore, as assessor, are further commanded, each 
and every year, and until said Judgment shall be satisfied, to make known to 
our said District Court, immediately upon the completion of the tax list and 
assessment roll of said county of Adams, and prior to the delivery thereof to 
the county treasurer of said county, tiow you shall have executed this writ, 
and upon the making of each of said returns you will then and there have 
this writ 

"And you, the said James W. Campbell, as treasurer of said county, are 
hereby commanded, during the year 1920 and each and every year until said 
judgment rendered in favor of sftid Gas Securities Company, and against the 
East Denver municipal irrigation district, shall have been fully satisfied, to 
demand of each owner of land in said irrigation district the payment of the 
total of all taxes levied against said land, including the taxes levied for the 
payment of said Judgment, and to collect the total of said taxes, at the times 
and in the manner provided by statute, and to issue a single receipt therefor, 
or for each installment thereof, which shall include the tax levied for the 
payment of said Judgment ; and this you shall do, notwithstanding said taxes 
may appear on different tax lists. Ajid you are also commanded, in case of 
delinquency in the payment of said taxes on any of the lands in said district, 
to make sale of the same from time to time, and in the manner provided by 
statute, for the said total amount due, including taxes for the payment of 
said Judgment ; that is to say, to make but one sale for the total of all taxes 
levied on lands in said district, and giving but one certificate of sale, and not 
to make separate sales for taxes levied against lands for the payment of irri- 
gation district expenses, or for the payment of the Judgment. If there are no 
bidders for. any of said lands at said sales, the same shall be struck off to the 
county of Adams, and a certificate of purchase issued to said county as pro- 
vided by statute. 

"And you, the said James W. Campbell, as treasurer of said county, are 
further commanded, on the 5th day of March and the 5th day of August each 
year, until said judgment has been satisfied, to make known to our District 
Court how you Bhall have executed this our writ in respect to the collection 
of taxes, and in the event of making sales of lands in said district for delin- 
quent taxes, you are commanded, immediately upon making sales of lands for 
taxes, to make known to our said District Court how you shall have executed 
this ottr writ in respect to making such sales and of striking off said lands in 
the event thefe are no biddera" 

[1] The correctness of these orders is challenged here. The con- 
tention of the defendant in error is that under the law of Colorado spe- 
cial taxes levied for irrigation districts should be included in the total 
of general taxes and collected at the same time. The plaintiffs in error, 
as assessor and treasurer of Adams county, contend that the law is 
otherwise,, and that they are bound by the orders of the state tax 
commission. The controversy involves the construction of a sentence 
of section 21 in the act of May 3, 1905, of the General Assembly of 
Colorado entitled "An act in relation to irrigation districts." As passed 
in 1905, the sentence in section 21 read as follows : 

"It shall be the duty of the county treasurer of eadi county in which any 
irrigation district is located, in whole or in part, to collect and receipt for 
all taxes levied as herein provided, in the same manner and at the same time 
as is required in the receipt for and collection of taxes uiJon real estate for 
county purposes." 

On April 3, 1907 (Laws 1907, p. 490, § 3), that sentence was amend- 
ed to read as follows : 

"It shall be the duty of the county treasurer of each county in which any 
irrigation district is located, in whole or in part, to collect and receipt for ail 
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taxes levied as bereln provided In the same manner and at the same time, 
and on the same receipt as is required in the collection of taxes upon real 
«8tate for county purposes." 

The amendment of 1907 is a part of section 3460 of the Revised Stat- 
utes of Colorado of 1908. The General Assembly of Colorado on April 
4, 1919 (Laws 1919, p. 483, § 1), again amended section 21, but left 
unchanged the sentence above quoted in the amendment of 1907. 

Counsel for plaintiffs in error contend for the application of the rule 
that the courts of the United States will follow the decisions of the 
Supreme Court of a state upon the construction of a statute of that 
state. Counsel argue that section 21 as amended, as above quoted, has 
been construed by the Supreme Court of Colorado in the case of Inter- 
state Trust Co. y. Smith, 66 Colo. 525, 181 Pac. 126, decided May 5, 
1919. The opinion in that case is short, and we will quote the whole 
of it. 

"Plaintiff In error, plaintiff below, the Interstate Trust Company, brought 
this action to restrain defendant, as county treasurer of Montezuma county* 
from accepting and giving receipts for the general county, state and school 
taxes levied against lands In the Montezuma Valley irrigation district, with- 
out at the same time requiring the payment of the Montezuma Valley Irriga- 
tion district taxes. The defendant Interposed a demurrer to the complaint, 
which was sustained. Plaintiff elected to stand upon Its complaint, and a 
Judgment of dismissal followed. Plaintiff brings the cause here for review. 

"The case of Interstate Trust Co. v. Montezuma Valley Irr. DIst., et al. (de- 
cided by this court at this term) 181 Pac. 123. determines that irrigation dis- 
trict assessments are special taxes levied for local Improvements only. A re- 
fusal, therefore, of the county treasurer to accept general state, county, and 
school taxes unless and until the taxpayer had also paid his irrigation dis- 
trict assessments, In our opinion finds no support either In reason or law, 
statutory or otherwise. The judgment of the trial court Is right, and should 
be affirmed." 

In its opinion the Supreme Court of Colorado made no reference to 
any part of section 21 as above quoted, nor to the act approved April 
4, 1919. The court in its opinion refers to the case of Interstate Trust 
Co. V. Montezuma Valley Irr. Dist. et al. (decided on the same day) 66 
Colo. 219, 181 Pac. 123. In its opinion in the last-named case the 
Supreme Court of Colorado did not undertake to construe section 21, 
above referred to. The following quotation from the opinion in that 
case will show that the question involved there was the power of a 
board of directors of an irrigation district to levy a cumulative tax : 

"In these proceedings, plaintiff below, the Interstate Trust Company, sought 
by writ of mandamus to compel the board of directors of the Montezuma Val- 
ley Irrigation district to certify an additional tax by cumulative levy to the 
county commissioners of that county, for the purpose of paying otS some 
$25,000 in warrants of that district and held by it, amounting, with Interest, 
to approximately $38,000. There was a demurrer to the writ on the ground 
that It did not state sufficient facts to constitute a cause of action. The' de- 
murrer was sustained, and, plaintiff electing to stand by Its case as made, a 
judgment of dismissal was entered. The trust company brings the cause here 
for review. 

"It Is admitted that sufficient levies have been made to pay the warrants 
in question In full, and that such levies are also sufficient to cover in addi- 
tion a margin of 15 per cent, for deficiencies. It appears, however, that many 
taxpayers are delinquent, and that for this reason the warrants have not been 
dischai^Sed. Therefore plaintiff claims that It is the clear legal duty of the 
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defendant ofBcers to levy and collect an additional tar to pay and discharge 
these warrants. It is nrged that the words, 'such additional amonnt as may 
be necessary to meet any deficiency in the pasrment of said expenses thereto- 
fore incurred/ found in the statute (Laws 1905, p. 259, § 18), confer the power 
upon, and make It the duty of, the district officials to levy a cumulative tax 
for this purpose. The outcome of this suit, therefore, de];)ends wholly upon 
the construction to be given the Irrigation District Act. 

"It is clear that the claim of plaintiff can be upheld only upon the theory 
that the clause above quoted gives the board of directors of ^e district gen- 
eral taxing powers, and that the taxes levied under the act are in the nature 
of general taxes, and are not local or special in character. The question is 
whether irrigation districts are organized for the purpose of making local im- 
provements, with the power to levy local improvement taxes only, or whether 
they are so closely akin to municipal corporations in their nature and objects 
as to give them general taxing powers." 

The conclusion of the court is stated in the opinion as follows : 

"It is manifest that to command the defendants to make the proposed levy 
would be to enjoin upon them the doing of a thing which they are not only 
not required by law to do, but which they in fact have no legal right to do. 
The judgment of the trial court is sound and should be affirmed." 

The Supreme Court of Colorado in that case was construing section 
18 of the act of 1905 (section 3457 of the Revised Statutes of Colorado 
of 1908), which section reads as follows: 

"It shall be the duty of the board of directors, on or before September first 
of each year, to determine the amount of money required to meet the main- 
tenance, operating and current expenses for the ensuing year, and to certify 
to the county commissioners of the county in which the office of said district 
is located, said amount, together with such additional amount as may be 
necessary to meet any deficiency in the payment of said expenses theretofore 
Incurred." 

In neither of the two cases above referred to does the Supreme Court 
of Colorado construe the provision in section 21 which requires irriga- 
tion taxes to be collected and receipted for "in the same manner and 
at the same time and on the same receipt as is required in the collection 
of taxes upon real estate for county purposes." In ouc opinion the plain 
wording of the statute leaves nothing for construction, and, there being 
no construction of a state court to the contrary, we adopt, that construc- 
tion which the plain wording of the statute indicates. It is true that 
there is a distincticm in law between special taxes levied on real estate 
for making an improvement, and general taxes for county and state 
purposes; but there is no such inherent difference between the two 
classes of taxes as prevents the collection of both classes in the man- 
ner that the statute directs. 

[2] The state tax commission of Colorado is given power by the 
statute (Laws 1911, p. 616, § 13, subd. 3.) : 

"To prescribe a uniform system of procedure in the assessor's office and the 
form and size of all tax schedules, tax rolls and warrants, field books, plat 
and block Y>ooks and maps, and all other notices and forms furnished to tax- 
payers, and all blanks, books and records used in the offices of county as- 
sessors, and no other system, forms or blanks, etc., shall be used in such offi- 
ces excepting those prescribed by the commission." 

The commission must accommodate and adapt its forms to the stat- 
ute. It cannot insist that the operation of the statute be suspended in 
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order that its idea of forms may be carried into effect Greene v. Louis- 
viUe & Intertirban R. R. Co., 244 U. S. 499, 512, 514, 37 Sup. a. 673, 
61 L. Ed. 1280, Ann. Cas. 1917E, 88. 

[8] Another question was raised in the court below, and passed 
upon ; that is, that any law of the state, which gave to the holders of 
bonds a method for their collection less effective than the one they 
had at the time the bonds were issued, impaired the obligation of a 
contract. In. the case of Crew Levick Co. v. Commonwealth of Penn- 
sylvania, 245- U. S. 292, 294, 38 Sup. Ct. 126, 127 (62 L. Ed. 295), the 
Supreme Court of the United States said: 

"We accept the decision of the state court of last resort, respecting the 
proper constractlon of the statute, but are In duty bound to determine the 
questions raised ander the federal Constitution upon our own Judgment of 
the actual operation and effect of the tax, irreq[)ectlye of the form It bears or 
how It Is characterized by the state courts." 

Section 22 of the Irrigation Act of 1905, carried into the Revised 
Statutes of Colorado of 1908 as section 3461, reads as follows : 

**The revenue laws of this state for the assessment, levying and collection 
of taxes on real estate for coun.ty purposes, except as herein modified, shall 
be applicable for the purposes of this act,. Including the enforcement of penal- 
ties and forf^ture for delinquent taxes." 

This section was unchanged at the time of the issuance of the bonds 
by the East Denver municipal irrigation district and at the time of the 
purchase of a portion of these bonds by the defendant in error. It 
contends that these revenue laws are a part of its contract. That sec- 
tion was amended by an act of the Legislature of Colorado approved 
April 12, 1915 (Laws 1915, p. 315). That act reads as follows: 

'^Section 1. That section 22 of an act entitled 'An act in relation to irriga- 
tion districts,' approved May 3, 1905, the same being geueral section 3461 of the 
(Etevlsed Statutes of 190B, be, and the same hereby is, amended to read as fol- 
lows: 

" 'Section 22. The revenue laws of this state for the assessment, levying 
and collection of- taxes on real estate for county purposes, except as herein 
modified, shall be applicable tor the purposes of this act, including the en- 
forcement of penalties and forfeiture for delinquait taxes ; Provided, that In 
case of sale of any lot or parcel of land, or any Interest therein, for deUn- 
auent irrigation district taxes or ddinquent irrigation district and general 
taxes, and there are no bids therefor on any of the days of such tax sale, the 
same shall be struck off to the irrigation district in which such land Is lo- 
cated for the amount of the taxes, interest and costs, thereon, and a certificate 
of sale shall be made out to said district therefor and deliyered, to its secretary, 
who shall file the same in the office of its board of directors and record the same 
in a book of public record to be kept by said board for such purpose, but no 
charge shall be made by the county treasurer for making such certificate, and in 
such case he shall make an entry on his records "struck off to ■ ■ irrigation 
district^ as well as an entry showing the amount of the general irrigation dis- 
trict taxes and Interest thereon,* respectirely for which said lands were offer- 
ed for sale, together with the cost attending such sale; and no taxes assessed 
against any land so struck off to said district under the provisions of this 
section shall be payable until the same shall have been derived by the dis- 
trict from the sale or redemption of such lands ; And provided further, thati 
such irrigation district or its assignee shall be entitied to a tax deed for said 
lands in the same manner and subject to the same equities as If a private 
purchaser at said tax sale, upon the payment to the county treasurer at the 
time of demanding said deed of such sum as the board of county commission- 
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ers of such county at any regular or special meeting may decide; And pro- 
vided further, that in case the owner of said lot or parcel of land, or interest 
therein, shall desire to redeem the same at any time before said tax deed 
shall be issued, the same may be done in Jtbe same manner as now or here- 
after provided by law to be done, in case said lot or parcel of land, or interest 
therein, had been purchased by a bidder at said tax sale or had been struck 
off to the county, and in such case the county treasurer shall forthwith issue 
a certificate of redemption therefor and notify the district secretary of said 
fact; who shall thereupon make a suitable transfer entry upon his record 
aforesaid, and return the certificate of sale to the county treasurer for can- 
cellation; And provided further, that in case any person shall desire to obtain 
such certificate of purchase so issued to said irrigation district, the same may 
be done in the same manner as now or hereafter provided by law to be done 
in case said lot or parcel of land, or interest therein, had been purchased by 
a bidder at said tax sale or had been struck off to the county, upon payment 
to the county treasurer of the required amount' in cash, or in cash together 
with warrants not in excess of the district general fund tax, or In cash and 
interest coupons or bonds not in excess of the irrigation district and redemp- 
tion fund tax, or in cash and in warrants and bonds, respectively, not in ex- 
cess of said respective funds. Provided, further, that no action for possession 
of or to quiet the title to land sold for taxes shall lie on behalf of the owner 
or claimant of the fee title as against the holder of the tax deed or his gran- 
tee, claiming title or color of title thereunder, in any case wherein the taxes 
or any part thereof for which said land was sold were levied for the main- 
tenance, operating and current expenses of an irrigation district or to pay 
the interest or principal of the bonds of such district, unless such action be 
brought within five years after the execution and delivery of the deed by the 
treasurer and the record thereof, any law to the contrary notwithstanding; 
Provided, further, that as a condition precedent to the right of such owner or 
claimant of the fee title to maintain his said suit for possession or to quiet 
title as against the person in possession . imder color of title, or as against 
the claimant of title to vacant and unoccupied land under a tax deed giving 
color of title to lands in an irrigation district, plaintiff, at the time of filing 
his complaint, shall pay to the clerk of the court in which such proceedings 
shall be instituted, for the benefit of, and to be paid to, the person or persons 
entitled thereto in case the plaintiff prevail in such suit, the amount of all 
taxes, interest, expenses and penalties, including the amount of subsequent 
taxes paid on account of such sale which may have been paid thereunder, 
with interest on the whole of such sum or sums at eight per cent, per annum. 
In any case in which the claimant has title or color of title to land in an 
irrigation district under a tax deed duly recorded, and shall bring his suit 
for possession of or to quiet title to such lands, the Invalidity or alleged in- 
validity or insufficiency of the tax deed shall not be a sufficient defense after 
the expiration of five years from and after the execution, delivery and record 
of said tax deed, nor, if such defense is pleaded prior to the expiration of said 
five years, shall the invalidity or insufficiency of the tax deed be considered 
by the court as a defense, unless defendant shall first deposit with the clerk 
of the court in. which said suit is brought, a sufficient amount to pay the 
taxes, interest, expenses and penalties, including the amount of subsequent 
taxes, and interest at eight per cent, per annum, paid on account of such tax 
sale, for the benefit of and to be paid to the person or persons entitled thereto, 
when ascertained by the judgment in said suit' 

"Sec. 2. All acts and parts of acts inconsistent herewith are hereby re- 
pealed. • 

*'Sec. 3. In the opinion of the General Assembly an energency exists in 
regard to the matters provided for in this bill, and therefore this act shall 
take effect and be in force from and after its passage." 

Defendant in error contends that the act of 1915 materially changes 
its contract with the district to its injury. We agree v^^ith the following 
statement and conclusions in the opinion of Judge Lewis, who tried 
the case: 
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^The revenne laws of the state pertinent to the present inquiry made it the 
duty of the county assessor to deliyer annually to the county treasurer the 
tax list and warrant under his hand and official seal, setting forth the assess- 
ment roll with the taxes extended, containing in tabular form and alphabeti- 
cal order the names of the persons and bodies in whose names the property 
had been listed in his county, with the several species of property and the 
value, and the total amount of taxes, and with the column of numbers and 
value footed, and commanding the treasurer to collect the said taxes (Rev. 
SUt Colo. 1908, f 5666) ; it was the duty of the treasurer, on receiving the 
tax list and warrant, to collect the taxes levied, the list and warrant being 
his authority and justification, and he was required, upon the last day of 
each month, to pro rate the total amount of the taxes during the month to 
the several funds (section 5672); no personal. demand of taxes was necessary 
but it was the duty of every person subject to taxation to attend at the office 
of the treasurer and pay the first half of the taxes assessed against his prop- 
erty on or before the last day of February, and the remaining one-half part 
on or before the last day of July of the year following the one in which they 
were assessed (section 5675); the county treasurer was required to make pub- 
lic sale of those lands on which taxes should become delinquent, and if there 
were no bidders for any of the tracts offered it was his duty to strike the 
same off to the county and to issue to the county a certificate of purchase 
therefor (section 5713) ; he was required to keep a correct record of all sales 
of real estate for taxes in a book kept by him for that purpose, and in it put 
down the total amount of taxes, interest, penalties and costs at the time of 
sale, with other data, and to file a copy thereof with the county clerk (section 
5710) ; if there were a bidder at the tax sale to the amount of the taxes and 
costs against the tract the same was to l>e struck off to him and a certificate 
of purchase issued to the bidder (section 5723) , and on the expiration of three 
years from the date of the sale of the person holding the certificate of pur- 
chase would be entitled to a deed to the particular tract from the treasurer. 
The certiflcates of sale issued to the county were assignable by the treasurer 
to any one who would pay to the treasurer the taxes, with interest and 
penalties against the land bid in by the county, and the subsequent taxes 
assessed against that particular tract, but the amount of taxes subse- 
quently assessed might be adjusted by the board of county commissioners 
for a less sum (section 5726). The owner of any real property sold for 
taxes was given the right to redeem the same at any time before the expira- 
tion of three years from the date of sale, or before the execution of the 
treasurer's deed to the purchaser, by payment to the county treasurer of the 
amount for which the same was sold, vgith interest thereon from the date of 
sale at a £q;)ecified rate, together with the amount of all taxes accruing on 
the real estate after the sale, paid by the purchaser, with interest thereon, 
and the county treasurer was thereupon required to issue a certificate of re- 
demption and hold the fund so paid in for the purchaser (sections 5734 and 
6736). 

"From these statutory provisions it is clear that when the district issued 
its bonds the principal and accruing interest were to be paid by annual tax 
levies on the lands in the district, that the levy for that purpose was to be 
made 'by the county commissioners, that the county assessor was required to 
Include that levy against each tract on the roll which he made up, with state 
and county taxes assessed against the same, and to turn over that roll, with 
his certificate to the same, to the treasurer, which would be the treasurer's 
warrant for the collection of all taxes againist the tract, that it was the duty 
of the taxpayer owning the tract to pay, and of the treasurer to receive, one- 
half of the total tax so assessed against the tract upon the roll, on or before 
the last of February, and the other half on or before the last of July suc- 
ceeding the levy, that It was the duty of the treasurer, on the last day of 
each month, to apportion to the several funds the taxes so collected during 
that month, that in event the taxes so assessed against any one tract became 
delinquent it was the duty of the treasurer to make sale of the tract for all 
of the delinquent taxes so appearing upon the assessment roll against the 
tract and to issue a certificate of purchase to any one who bid the amount of 
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taxes and costs; and on which a deed might hiter Issue under the conditions 
named. The statute thns clearly set forth the remedy which the law gave 
to the holder of the bonds for their collection and became a part of the con- 
tract between him and the district The taxes which were to be levied and 
paid for his benefit were coupled with and put on the same footing as county 
taxes. Nile District v. English, 60 Colo. 406, 409 [153 Pac. 760]. The as- 
surance was held out that the taxpayer could not pay one and let the other 
become delinquent All of the taxes appearing upon the assessment roll were 
made a demand and charge against his property en masse. He was required 
to pay all of it without distinction, half at one time and half at another, and 
his failure to do so rendered the entire assessment delinquent and subjected 
his property to the one sale for all taxes assessed against it 

"A levy has been made by the county commissioners to pay in part the peti- 
tioner's judgment; but the county assessor and county treasurer have refused 
to make the assessment and collection of the tax so levied In the way and 
in the manner above set out. The assessor proposes to make up, if he has 
not already made up, a separate roll and assessment for the taxes levied to 
pay the Judgment, and certify that separate roll to the treasurer as his war- 
rant And the treasurer proposes to receive and accept that roll as his proper 
warrant, and to make a separate collection of county and all other taxes from 
the taxes so levied to pay the Judgment, and in event the taxpayers fail to 
pay the district taxes so levied, to make separate sales of lands for those 
taxes from sales that he may make for other unpaid taxes against the same 
tract Indeed, this has been the practice of those two officers for the past 
several years in the levy and collection of taxes to pay interest coupons not 
in Judgment 

"This is a proceeding in mandamus to compel the assessor and treasurer to 
make assessment and collection In accordance with the revenue laws above 
set out Their attempted Justification is two-fold. By Legislative Act of 1911 
the state tax commission, composed of three members, was created. It gave 
the commission power (section 13), among other things, 'to prescribe a uni- 
form system of procedure in the assessors' office and the form and size of all 
tax schedules, tax rolls and warrants, field books, plat and block books and 
maps, and all other notices and forms furnished to taxpayers, and all blanks, 
books and records used in the offices of the county assessors, and no other 
system, forms or blanks, etc., shall be used in such offices excepting those 
prescribed by the commission.' The state tax commission has heretofore di- 
rected the assessor to make up a separate assessment roll for district irriga- 
tion taxes, and has furnished the assessor blanks for that purpose, and has 
ordered the assessor to use those blanks for the purpose of assessment to be 
made under the levy for the payment of petitioner's Judgment And the 
state Legislature, at the 1915 session, passed an act amendatory of the Dis- 
trict Irrigation Act of 1905, providing for sale for delinquent irrigation dis- 
trict taxes only, and in event of no bid at the sale the act provides that the 
land is to be struck off to the irrigation district instead of to the county, with- 
out the district being a bidder at the tax sale, and that the certificate of sale 
is to be issued by the county treasurer to the district It also gives the dis- 
trict or its assignee of the certificate of purchase the right to a tax deed for 
the land so sold for irrigation district taxes on the expiration of three years, 
•upon the payment to the county treasurer at the time of demanding such deed 
of such siun as the board of county commissioners of such county at any 
regular or special meeting may decide.' 

"These legislative acts and the practice under them give the holders of 
bonds a different remedy for their collection from the one which they had at 
the time the bonds were issued. The material difference is this, formerly 
all taxes, state, county, school and district, had to be paid or none, now the 
taxpayer may let the district taxes become delinquent but pay all other taxes ; 
formerly there was one tax sale for all delinquent taxes, now there may be 
two, one for district and one for all other taxes; formerly one tax sale 
certificate of purchase was issued for all delinquent taxes, now there may be 
two, and if to different persons, each is entitled to a deed on failure to redeem, 
— and if each gets a deed, which has the title? These changes, it seems to 
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me, affect siibstaiitial rights of the bondholden. Their present remedy la not 
EB adequate and efSdent as was their prior remedy. The mode of procedure 
now adopted is a discrimination against district taxes by which they are put 
on a lower level than other tazea Under the prior remedy there was com- 
pulsion on the taxpayer to pay all or none, and with it the patriotic Impulse 
to promptly meet all Just obligations to sustain s<ihools, and state and county 
governments. Of course, the Legislature was not without power to change 
the remedy; but in doing so it 'was obliged to give the bondholder some other 
equaUy adequate remedy, otherwise it would impair the obligation of his 
contract with the district Von Hoffman v. Quincy, 4 WalL 535 [18 L. Bd. 
403]; Walker v. Whitehead, 16 Wall. 314 [21 L. Ed. 3571 ; Tennessee y. Sneed, 
96 tJ. 8. 69 [24 I/. Ed. 61O0 ; Railroad ▼. New Orleans, 157 U. S. 219 [15 Sup. 
Ot 581, 39 U Ed. 679] ; Seibert v. Lewis, 122 U. 8. 284 [7 Sup. Gt 119(K 30 
L. Ed. 1161].- 

We think that the orders complained of were right and that the 
judgment should be affirmed 
It is so ordered. 
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1. False imprisonment <3=s»30— Intoxicaiinifc liquors ^=>257— Evidence of infor- 

matioo as to illegal sale of liquor held admissible oo question of damages. 
In an action for damai^ for illegal arrest and imprisonment and ille- 
gal search of plaintiff's automobile, where plaintiif sought to recoyer 
punitive damages, on the charge that the tort alleged was maliciously 
committed, it was competent for witnesses to testify that plaintUf had 
been selling contraband liquor and that they had communicated that fact 
to defendants. 

2. False imprisonment <&=»24 — ^Intoxicating liquors <@=»257 — Source of infomi- 

er^g knowledge of crime Inadmis^le. 

In action for illegal arrest and imprisonment and illegal search of 
plaintifTs automobile, where plaintiff sought punitive damages on charge 
that tort was maliciously committed, and witness testified that he com- 
municated to defendants information that plaintiff was transporting liquor, 
court properly refused to require witness to disclose the source of his in- 
formation. 

3. False imprisonment ^=»?4— -Intoxicating liquors ^==>257— Invalid seareh 

warrant held aAnissible to refute charge of malice. 

In action for illegal arrest and imprisonment and illegal search of plain- 
tiff's automobile, where plaintiff sought punitive damages on charge 
that tort was maliciously committed, a so-called John Doe search war- 
rant, though invalid, was admissible to refute the charge of malice and 
wantonness; and such was true as to another sear<± warrant, under 
which one of the defendants acted, though its period of validity had ex- 
I^red. 

4. False ImpriMmment «©=»7 (3).~lDtoxicating liquors <fc»257— Search wamuit 

held in possession of officer. 

In action for false imprisonment and illegal search of plaintiff's auto- 
mobile, there was no merit in a contention that a search warrant in de- 
fendant's coat pocl^et, 10 or 12 feet away at the time of the search, was 
not in possession of the officer. 
6. False imprisonment <®=>39— Intoxicating Hiinors e=»!S57— Reasonable time 
for ezeention of search warrant held for jury. ' 

In action for Illegal arrest and Imprisonment and illegal search of 
plaintiff's automobile in South Carolina, whether a search of the auto- 

^ssFor other casea see mme topic & KEY-NUMBER in all Ker-Numbered Dlseste & Indexca 
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mobile, made more than a month after date of search warrant, was made 
within a reasonable time, held for the Jury, though the search warrant 
described the contraband liqnor as "now unlawfully in possession, stor- 
age, and keeping**; defendant not being bound as a matter of law to 
know that all liquor placed in the car before the date of the search war- 
rant had been taken out. 

6. Coofititotioiial law <^=»ia— Statotes «s»224— Every provision eoostmed witli 

purpose of givinig effect to otlier provisions. 

Every constitutional or statutory provision must be* construed with 
the purpose of giving effect, if possible, to every other constitutional or 
statutory provision, in view of new conditions and circumstances in the 
progress of the nation and the state. 

7. Intoxicating liquors ^=!>i^S — Seardies and seizures ^==»7 — ^Prorisions bb to 

unreasonable searches construed in ligiit of provisions against sale^ manu- 
facture» and transportatioo of liquors; less particulajrity of description 
required in liquor seardi warrants. 

The provisions of federal and state Constitutions forbidding unreason- 
able searches must be construed in the light of the constitutional provi- 
sions against the sale, manufacture, and transportation of intoxicating 
liquor, as no man can have any rights of property In contraband liquor, 
or any right to transport it, being forfeited as soon as it comes into 
existence, and the degree of particularity of description in search war- 
rants for contraband liquors is not the same as that required for other 
property. 

8. False imprisonment e»7(3)— Intoxieating liquors <&=»357--Citizen9 sum- 

moned to assist officer bound to respond. 

When plaintiff, while resisting arrest, knocked a state officer from his 
automobile and fled, in defiance of a search warrant, such officer had the 
right to summon any citizen to his aid in the execution of the warranty 
and one so summoned was bound to respond, and such right and obligation 
to respond was not weakened by the fact that he was a federal prohibi- 
tion officer. 

9. Airest ^==>63 (3) —Warrant unneeessary for arrest for vii^ation of prohi* 

bifion law in South Carolina in presence of officer. 

Under Cr. Code S. C' 1912, S§ 828, 831, 840, concerning alcoholic liq- 
uors, an arrest can be made without a warrant by an officer detecting one 
in the act of violating the law, but such officer must have direct personal 
knowledge, through his hearing, sight, or other sense, of the commission 
of the crime by the accused. 

10. Arrest ^=:»63(3) — Statuto permitting arrest without warrant not repealedL 

The provisions of Cr. Code S. C. 1912, §§ 828, 831, 840, permitting ar- 
rest without warrant for violation of the Prohibition Law, were not re- 
pealed by changes in the law, under Act S. C. Feb. 16, 1915 (28 St. at 
Large, p. 90), and Act Feb. 24, 1917 (30 St. at Large, p. 75). 

11. Arrest <e=»63(3) — ^Provisions for arrest without warrant held valid. 

The provisions of Cr. Code S. C. 1912, §§ 828, 831, 840, permitting ar- 
rests without warrant where one is detected in the act of violating the 
liquor laws, are subject to no constitutional objection. 

12. Arrest <8=»63 (2) —Intoxicating liquors <9»249— Search and sdzure and 
arrest by federal officer for violation of Prohibition Law permissiUo. 

Under National Prohibition Act, tit. 2, § 26, a federal prohibition officer 
may make a search and seizure or arrest without warrant, where he has 
direct personal knowledge, through his hearing, sight, or other sense of a 
violation of the law. 

13. False imprisonment <&=>39— Intoxicating liquors <3=s»257-— Justification for 
arrest without warrant for violation of federal prohibition law held for 

Jury. 

In action for illegal arrest and imprisonment and illegal search of 
. plaintiff's automobile by a federal prohibition officer, where plaintiff had 

^=:9For other cases see same topic & KET-NUMBER in all Key-Numbered DIsests A Indexes 
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resisted a warrant of state officer to search bis car for contraband liquor, 
and bad knocked him from his car to prevent the search, and in flight had 
thrown a package from his car» whether a federal prohibition officer near 
by liad such direct personal knowledge, through his hearing, sight, or 
other sense, of the commission of the crime of transporting contraband 
liquor, as to warrant his making a search and arrest without a warrant, 
under titXe 2, { 26, of the National Prohibition Act, held for the Jury. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Henry H. Watkins, Judge. 

Action by B. O. Elrod against B. R. Moss and another. Judgment 
for defendants, and plaintiff brings error. Affirmed. 

A. H. Dagnall and H. C. Miller, both of Anderson, S. C. (Dickson 
& Miller, of Anderson, S. C, on the brief), for plaintiff in error. 

J. William Thurmond, U. S. Atty., of Edgefield, S. C. (J. E. Mar- 
shall, Asst. U. S. Atty., of Greenville, S. C, on the brief), for defend- 
ants in error. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

WOODS, Circuit Judge. In this action for illegal arrest and im- 
prisonment and illegal search of plaintiff's automobile, the verdict was 
for the defendant. The importance of the questions made as to ar- 
rest and search in the enforcement of national and state prohibition 
laws requires a detailed statement of the evidence. There is no con- 
flict, except as to the reputation of the plaintiff. 

The record contains the statement that "plaintiflF, together with four 
other witnesses, testified in support of all the all^;ations of the com- 
plaint" The following is plaintiff's entire testimony: 

"Mr. B. O. Blrod, plaintiff, testified that he was coming down Stump 
House Monntain at the time in question, when Mr. Moss jumped on his car 
and commanded him to stop; that he undertook to push him off the car, and 
Mr. Moss fell to the ground. I kept on down the road towards Walhalla, 
and on looking back through the glass in the back of my car I saw Mr. Gos- 
nell on the running board of Mr. Parker's car. I was running 10 or 15 miles 
per hour around those sharp curvea • The Parker car caught up with me. 
Then Mr. Gosnell commanded me to stop, and I did so. I would not permit 
Gosnell to search my car with a John Doe search warrant; and he proceeded 
to ride with me to Walhalla. I have made several trips up to Tunnel HilL 
About one year and a half or two years ago, I was constable of Anderson 
county. I get my liquor from blind tigers around home. I was an officer of 
the law, and purchased a pint or so of liquor at different times. The last 
liquor I bought from blind tigers was six months ago, about a pint. I ]^ur- 
chased whisky from a blind tiger about last Christmas, may have had a 
quart, but do not remember what it cost me." 

The undisputed testimony on behalf of the defendants was as fol- 
lows: 

J. G. Mitchell, a rural policeman of Oconee county, having "infor- 
mation that plaintiff was hauling whisky," on May 18, 1920, saw him 
"going towards the mountain." Thereupon he made an affidavit before 
Magistrate W. M. Dillard that he was — 

"informed by W. S. Bearden, and verily believes from such information and 
his own observations, that in one Ford roadster car driven by Constable JBl- 
rod, wherever met In the public highway in Oconee county, there Is now de- 
posited, stored and kept contraband liquors, in violation of law, to wit, Jugs, 
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k(^ bottles, etc., and tliat eald intoxicating and contraband Uauon are kept, 
stored, and d^osited by Constable Elrod car, his aiders and abettors, without 
a permit, in violation of the laws of the state." 

The magistrate issued a warrant, directed to the sheriff of Oconee 
county or any constable in these words : 

"Whereas, It appears to me, W. M. Dillard, a magistrate In and for the 
county and state above named, by the information of J. G. Mitchell, that 
the following contraband intoxicating liquors are now unla/icfully in the pos- 
sesHon, storage, and keeping of, and on the premUes occupied by Constable 
Elrod Ford car, in the state and county above named, the ^aid place being 
Constable Elrod roadster car driven by him, to search car wherever met in 
Oconee county, in or near the town or dty of Westminster, and that the said 
J. G. MitcheU has probable cause to believe, and is Informed and doth be- 
lieve, that the said contraband liquors so Illegally kept are in the house (or 
other place appurtenant thereof) of the said Ck)nstable Elrod aforesaid, and 
there diligently, by day, search for the said contraband liquors, and if tibe 
same or any part thereof shall be found upon such search, that yon bring the 
said liquors so found, and also seize and bring all vessels, bar fixtures, 
screens, bottles, glasses, and appurtenances apparently used, or suitable for 
use, in and about such liquors, take a complete Inventory of the same, and 
deposit the same with the sheriff, which said articles are there to remain, to 
be disposed of as required by the provisions of the dispensary laws." 

On the same day Mitchell and the defendant Moss, a state constable, 
waited about two hours on the road for plaintiff, but he failed to re- 
turn. Mitchell left the warrant with Moss. Moss was on the look- 
out to execute the warrant from that time, but did not find plaintiff in 
Oconee county until June 25, 1920. On that day, having information 
that plaintiff had again gone to the mountain, Moss and the defend- 
ant Gosnell, a federal prohibition officer whose assistance Moss had 
requested, waited on the mountain for plaintiff's return. Moss thus 
describes what followed: 

"Mr. Elrod, he drove around to where I was In the road. In his Ford road- 
ster, going about 7 or 8 miles an hour. As Elrod pulled up in the road, then 
I said to him that I have a search warrant for you and to stop that car, but 
he kept going faster. The search warrant was in my coat pocket in my car 
10 or 12 feet away from me. I then jumped on the running board of his car 
and after I told him again to stop the car, he speeded up, and I reached 
over to switch his engine off. When I did that he struck me right here in 
the stomach like, and knocked me off on the left side of the car, and pretty 
nearly knocked the life out of me. I then hollered to Mr. Gosnell, who was 
down the road a piece, that this man had liquor in his car, and had knocked 
me off and nearly killed me. and to catch him. Mr. Gosnell pursued Mr. El- 
rod., I sat there 10 or 15 minutes and got sicker and sicker, finally vomited, 
then lay down on the ground on the side of the road, and rode to Walhalla 
in a passing automobile with a young lady and young man, leaving my car 
and coat and search warrant for Elrod*s car on the mountain side, because I 
was unable to operate my car. Upon reaching WalhaUa, I first went to the 
doctor and had him fix me up, and then went on down to the jail, and found 
Mr. Gosnell and Mr. Elrod. When Elrod knocked me off his car, he had 
speoded up to 15 miles an hour, and the distance from where I was knocked 
off his car to the point where I boarded it 112 steps, I never had the paper 
in my pocket on the running board, when I called to plaintiff to stop his car 
and bent over to switch off his engine. When we searched plaintiff's car at 
Walhalla we found no whisky." 

Gosnell gives this account: 

**He drove by Mr. Parker's car, and right at that time Mr. Moss jumped on 
the car, and he drove right on by Mr. Parker's car, and Mr. Moss reached 



Digitized by 



Google 



BLROD V. MOSS 12T 

(»78 F.) 
orer as If to tarn off the swltdi of the engine, and Mr. EIrod knocked him 
ott. After Mr. Blrod knocked Mr. Moss off the moving automobile, Mr. Moss 
hollered to me to catch that man; he has got liquor In his car and nearly 
killed me. I called to Mr. Parker to bring his car and drive me down the 
mountain, and I Jumped in the car with Mr. Parker. We went on down the 
road after the Elrod car. I could see It In front of us. Finally we got close 
to the Elrod car, and Elrod, and Blrod looked back, saw that we had him, 
and he then threw a package out of his car on the left-hand side of the 
road. I had my gun In my hand, and I finally caught up with the Elrod car, 
and told lu.r. Elrod that we had a warrant to search his car ; that Mr. Moss 
had the warrant. He said I could not search his car. I Informed Mr. Elrod 
that I had a John Doe warrant, but he said I could not search under the 
John Doe warrant, and I did not search his car under It I did not arrest 
him for assault and battery on Mr. Moss. I held Mr. Elrod to see how Mr. 
Moss was getting along, and because Mr. Moss told me Mr. Elrod had liquor 
in his car. I held him, to see if Mr. Moss wanted to make any charges 
against him. At that time he started to move out of the Oar on the left-hand 
side, and I told him to sit still, and grabbed him on his arm, 'I will hold you, 
to see how Mr. Moss is.' I put my hands on him, and told him to sit in that 
car and to consider himself under arrest.*' 

Some witnesses testified that plaintiff's reputation as to dealing in 
whisky was good ; others, that it was bad. Evidence as to the repu- 
tation of the plaintiff for peace and good order was not responsive 
to any issue made by the testimony, and was properly excluded. 

[1] Since the plaintiff sought to recover punitive damages on the 
charge that the tort alleged was maliciously committed, it was com- 
petent for witnesses to testify that plaintiff had been selling contraband 
liquor and that they had commiinicated that fact to the defendants. 

[2] Alexander, sheriff, testified he communicated to defendants in- 
formation he had that plaintiff was transporting liquor. The District 
Judge properly refused to require him to disclose the source of this 
information. Vogel v. Gruaz, 110 U. S. 311, 316, 4 Sup. Ct 12, 28 
L. Ed. 158; In re Quarles, 158 U. S. 532, 536, IS Sup. Ct. 959, 39 L. 
Ed. 1080. 

[3] The so-called John Doe search warrant in the possession of the 
defendant Gosnell as a federal officer, although properly held invalid 
by the court, was clearly admissible to refute tfie charge of malice and 
wantonness. The search warrant under which Moss acted, even if 
its period of validity had expired, was admissible for the same pur- 
pose. 

[4] We think there is nothing in the position that the warrant was 
not in the possession of the constable. It was in his coat pocket, 10 
or 12 feet away, and was therefore substantially in his possession. 
State V. Shaw, 104 S. C. 359, 89 S. E. 322.^ 

The vital question is whether the District Judge erred in refusing 

.to charge that the search warrant dated May 18, 1920, had expired" 

by its own terms on June 25,J520, when the state instable. Moss, 

on its authority undertook to search plaintiff's automobile, and, on the 

contrary, charged that it was for the jury to decide whether it was 

• executed within a reasonable time. 

[5] The argument is, first, that the search warrant and the affidavit 
on which it was based describe the contraband liquor, in the language 
we have italicized, as *'now unlawfully in possession, storage, and 
keeping," etc., and that the liquor in the car on May 18 must have been 
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taken from the car and disposed of before June 20, 1920; and, sec- 
ond, that the search was 'illegal because of unreasonable delay. 

It is to be observed that the time "now" does not refer to the time 
when the warrant was to be executed, but to the time when the con- 
traband liquor was alleged to be in the car. True, the warrant in terms 
directed search of the car for contraband liquor which was in it on 
May 18, 1920. But can the court hold, as a matter of law, that one 
who conveys contraband liquor disposes of all liquor obtained on one 
trip before he starts on another? Such a holding would mean that the 
execution of a search warrant even the day after the trip would be 
unreasonable, because the liquor in the car at the time of the issuance 
of the warrant could not be there at the time of the search. 

In view of the ingenuity of criminals in storing in automobiles in- 
toxicating liquors for transportation and sale, the court should not 
adjudge as a matter of law that on June 25, 1920, the constable was 
bound to know that all liquor placed there on or before May 18 had 
been taken out. The probability that it had been disposed of, and the 
question whether the constable should have known that none of it was 
in the car, were for the* jury to consider on the issue of imreasonable 
delay in the execution of the warrant. 

The statement of the constables that the warrant was procured with 
the view of making search in May is not conclusive that the search was 
illegal in June. Nor would the opinion of the officer that the liquor 
in the car on May 18th had been disposed of in itself justify his fail- 
ure to obey the mandate of the warrant. The evidence is that in all 
the intervening time Constable Moss had been trying to catch up with 
the plaintiff and serve the warrant. The jury might well infer that the 
plaintiff had made no trip in the intervening time, and that the con- 
stable was duly diligent in executing the warrant in search of the liq- 
uor referred to tlierein. 

In State v. Guthrie, 90 Me. 448, 38 Atl. 368, it was held as a con- ^ 
elusion of law that a delay of three days in executing a search war- 
rant was unreasonable ; the Maine statute requiring that the warrant 
should be returned immediately. There is no such statute in South 
Carolina, and tlie Supreme Court of that state, in Farmer v. Sellers, 
89 S. C. 492, 72 S. E. 224, has held it to be the province of the jury 
to decide what is reasonable promptness in the execution of a search 
warrant, unless the delay is so great that reasonable men could draw 
only one conclusion. In that case the court said : 

"A warrant cannot be legaUy enforced by an officer so long after its Issu- 
ance that the search could not be reasonably referred to a bona fide effort for 
the recovery of the particular property therein mentioned. It cannot be 
held back by an executive officer as a menace to the citizen. But manifestly . 
there can be no hard and fast Umitation of time fixed by Judicial authority' 
as unreasonable in all cases and under all circumstances. Every case must 
depend on its own facts. The character of the person charged with having 
the stolen or contraband goods in possession, the nature of the crime, and 
other circumstances are to be taken into account. It is obvious to all men 
that a sporadic and untrained criminal and a professional criminal would 
stand on a different footing. In the case of an ordinary man, suspected of 
being in possession of stolen goods or contraband liquor, it might well be held 
beyond all doubt reasonable that a search warrant should be enforced with- 
in a few days. On the other hand, when the officer has the task of recovering 
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Stolen goods or taking contraband liquor from a trained and disciplined crim- 
inal, the enemy of society, It may take weeks of patient obserratlon to ascer- 
tain the moment when a search wonld be of any avail. In such a case the 
enforcement of the law might be rendered Impossible by a Judicial holding 
that a reasonable time for the execution and return of a warrant Is the same 
as In the case of an ordinary criminal." 

[8^ 7] Furthermore, every constitutional or statutory provision must 
be construed with the purpose of giving effect, if possible, to every 
other constitutional or statutory provision, and in view of new condi- 
tions and circumstances in the progress of the nation and the state. 
Downes v. Bidwell, 182 U. S. 244, 21 Sup. Q. 770, 45 L. Ed. 1088; 
South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 
L. Ed. 261, 4 Ann. Cas. 737. Hence, the provisions of federal and 
state Constitutions forbidding unreasonable searches must be construed 
in the light of the constitutional provision against the sale, manufac- 
ture, and transportation of intoxicating liquors. No man can have^ 
any right of property in contraband liquor, or any right to transport it. " 
As soon as it comes into existence, it is forfeited. 

Intoxicating liquors are made in so manv forms and transported in 
so many different sorts of packages that, if the same particularity of 
descriptive identification were required as in the case of stolen goods, 
professional criminals who engage in the traffic would have practical 
immtmity. Such a distinction between private papers and goods for- 
feited to the government is pointed out in Boyd v. United States, 116 
U. S. 616, 623, 6 Sup. Ct. 524, 29 L. Ed. 746. In warrants for search 
and seizure of stolen goods particularity of description is necessary 
to the protection of the citizen from the seizure of other goods of the 
same general character, his lawful property. The protection of the 
rights of the accused does not require that the Constitution be con- 
strued to exact the same degree of particularity of description in 
search warrants for contraband liquors, because there is no right of 
property in contraband liquor, and hence there can be no danger to 
the citizen of being deprived of property which he is lawfully en- 
titled to hold against the state. 

The finding of the jury that the execution of the search warrant 
Was not unreasonably delayed, and was therefore lawful, seems to be 
conclusive of the other points made. 

[I] When the plaintiff resisted arrest, knocked the officer from the 
car, and fled, in defiance of the search warrant, the state constable, 
Moss, whose duty it was to enforce the warrant, had the right to sum- 
mon any citizen to his aid in the execution of the warrant. Gosnell 
was summoned, and he was bound to respond to the summons. 6. C. 
J. 428; 2 R. C. L. 491 ; Reed v. Rice, 2 J. J. Marsh. (Ky.) 44, 19 Am. 
Dec. 122; 35 Cyc. 1526. The fact that he was a federal prohibition 
officer did not weaken his right and obligation to respond. 

[9-11] The verdict in favor of both defendants as to the arrest 
was justified, even if Gosnell had not been a federal prohibition officer. 
After Moss had summoned Gosnell to his assistance, both were clothed 
with the authority of officers under the laws of South Carolina relat- 
ing to intoxicating liquors, with full authority to execute the search 
warrant and to arrest the plaintiff, if necessary, in the performance 
278 F.-^ 
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of that duty. 5 C. J. 406; Braddy v. Hodges, 99 N. C..319, 5 S. Z 
17. Section 831, chapter 29, Criminal Code of South Carolina, con- 
cerning alcoholic liquors, provides that any person detected in the act 
of violating any of the provisions of this chapter shall be liable to ar- 
rest without warrant. Section 828 requires that all contraband liq- 
uor in possession of any person shall be seized without warrant. Sec- 
tion 840 imposes upon constables and other officers mentioned the 
duty to enforce the provisions of the statute. Subsequent changes in 
the law left these provisions for the enforcement of the liquor law 
imrepealed. 28 Stat. 90; 30 Stat. 75; State v. Quinn, 111 S. C. 174, 
97 S. E. 62, 3 A. L. R. 1500. These provisions of law for arrest with- 
out warrant are subject to no constitutional objection. State v. Byrd, 
72 S. C. 104, 51 S. E. 542. Under them, however, the constable may 
arrest without warrant only when he detects one in the act of violat- 
ing the law. State v. Quinn, 111 S. C. 174, 97 S. E. 62, 3 A. L. R. 
1500; Blacksburg v. Beam, 104 S. C. 146, 88 S. E. 441, L. R. A. 
1916E, 714. 

But Gosnell, who actually made the arrest, was not only a citizen 
summoned to aid Moss in the execution of the search warrant, but he 
was a prohibition officer, whose duty it was to enforce the federal pro- 
hibition statute. 41 Stat. 305. Section 26 of title 2 of the statute pro- 
vides : 

"When the commissioner, his assistants, inspectors, or any officer of the 
law shall discover any person in the act of tran8ix)rting in violation of the 
law, intoxicating liquors in any wagon, buggy, automobUe, water or air craft, 
or other vehicle, it shall be his duty to seize any and all intoxicating liquors 
found therein being transported contrary to law. Whenever intoxicating 
liquors transported or possessed illegally shaU be seized by an officer he shall 
take possession of the vehicle and team or automobile, boat, air or water 
craft, or any other conveyance, and shaU arrest any person in charge there- 
of." 

[12, 13] Under the federal as well as the state statutes, to justify 
search and seizure or arrest without warrant, the officer must have 
direct personal knowledge, through his hearing, sight, or other sense, 
of the commission of the crime by the accused. But it is not neces- 
sary that he should actually see the contraband liquor. Here the plaift- 
tiff had resisted the warrant to search his car for contraband liquor ; 
he had struck the officer from his car to prevent the search, and in 
flight had thrown a package from his car. We think the jury might 
well conclude that all this constituted a discovery by Gosnell of fhe 
plaintiff in the act of transporting contraband liquor in his automobile, 
and that Gosnell was justified in making the arrest for interference 
by plaintiff with the performance of his official duty. 

We find no error. 

Affirmed. 



Digitized by 



Google 



THE ISLE OP MULL 131 

(278 F.) 

THE ISLE OF MULL. 
ISLES S115AMSHIPPING CO., Limited, v. GANS STEAMSHIP LINE et al. 

(Clrcalt Oouit of Appeals, Fourth Circuit November 1, 1921.) 

No. 1868. 

1« InicniBtioiial law «=»1(K— Coiurte amnot questioo requlsftioii of foreisn ves- 
sel by its gavemment in foreign port. 

The sanction of a foreign government, evidenced by its nse of a vessel 
of its nationality requisitioned in a foreign port, is conclusive in the 
courts of this country as to the legality of the notice of requisition and 
the right of the government to take over the vessel. 

2. AAaiiralty «=»i:S— Has JinisdletloD to a4|ust equities between owner and 

diarteier of reqnisltloiied vesseL 

A court of admiralty has Jurisdiction to determine whether the charter- 
er of a foreign vessel, which was requisitioned by its own government 
during the term of the charter, has an equitable right against the owner 
to the portion of the amount paid by the government for the use of the 
vessel which exceeded the amount due under the charter, on the theory . 
that the owner had been unjustly enriched to that extent 

3. SMpplng ^=s>9l-^Ovmer not liable for surplus hire under requisition which 

ftmstnOes charter. 

If the charter of a vessel is frustrated by the requisition of the vessel 
by its government during the term of the charter, the charterer is not 
entitled under the British law to recover from the owner the difference 
between the amount paid the owner by the government for the use of 
the vessel and the charter price, any more than the charterer would be 
liable to pay the owner the difference, if the payments under the charter 
exceeded those from the government 

4. Shippliq: ^s»5l — Government requisition, probably extendbig beyond term, 

frastratee charter. 

The requisition of a chartered vessel by Its government f^rustrates the 
charter, if the requisition Is for a definite period extending beyond the 
term of the charter, or if it is indefinite, but the circumstances Indicate 
it wiU probably extend beyond the term of the charter, though a requi- 
sition for a period leas than the term of the charter merely suspends 
the charter during the period of the requisition. 

5. Shipping «s>51— Requisition of vessel by British government in 1915 held 

to frustrate charter exi^ring in 1918. 

Where a British vessel, under charter to an American corporation 
which would expire in 1018, was requisitioned by the British govern- 
ment In 1915, at a time when it was obvious the war would continue un- 
til the military exhaustion of one side, and that Great Britain would 
need to mobillEe her entire shipping to meet the losses occasioned by 
submarines, the circumstances indicated that the use of the vessel would 
probably continue, as it did, until after the term of the charter had ex- 
pired, so that the charter was frustrated, and the charterer cannot re- 
cover from the owner the amount received from the British government 
in excess of the charter hire. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Libel in admiralty by the Cans Steamship Line against the Isles 
Steamshipping Company, Limited, as owner of the steamer Isle oi 

^=s»For other oases see same topic & KBY-NUMBER In all Key-Numbered Digests & Indexea 
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Mull. Decree for libelant (257 Fed. 798), and respondent appeals. 
Reversed and remanded, with instructions to dismiss the libel. 

John M. Woolsey, of New York City (Stuart S. Janncy, of Balti- 
more, Md., on the brief), for appellant. 

John W. Griffin, of New York City (Wharton Poor and Haight, 
Sandf ord, Smith & Griffin, all of New York City, on the brief), for ap- 
pellees. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

WOODS, Circuit Judge. On May 19, 1913, Cans Steamship Line, 
a New York corporation, made a charter contract in England with 
Isles Steamshipping Company, Limited, a British corporation, owner 
of the steamship Belle of Ireland, afterwards called Isle of Mull, for 
the hire of the vessel for "about five years" from time of delivery, at 
the price of £1,370. a month. The charter contained the usual restraint 
of princes clause. The ship began service under the charter Janu- 
ary 7, 1914. On June 10, 1915, while the vessel was on a voyage to 
Lisbon, notice from Mathwin & Co., purporting to be issued on be- 
half of the British Admiralty, was given to the owner that the vessel 
was requisitioned for government service. Under this notice the 
British Admiralty assumed control of the vessel on June 12, 1915, 
at Bilbao, Spain, and retained it beyond the period of the charter, 
The price fixed by the government was £2,361. iSs. a month, £991. 
15s. more than the charter hire. 

The charterer insisted from the first, in corrc^ondence with the 
owner, that its contract remained in force, and tendered the monthly 
payments therein stipulated for the entire period. In its libel, filed 
July 25, 1915, the charterer alleged breach of the charter contract by 
the owner, and claimed as damages the difference between the market 
value of the use of the ship for the unexpired time, set down as £5,110. 
a month, and the price it had agreed to pay. The owner denied breach 
of the contract, and set up as a defense complete frustration of the 
contract by the requisition. 

The District Court held that the charter had not been frustrated, 
and that the charterer was entitled to recover from the owner the dif- 
ference between the price fixed by the charter and the greater price 
?iid the owner by the British government for the use of the vessel, 
he question made by the appeal of the owner is whether the charter 
was frustrated and all rights and obligations of the owner and the 
charterer terminated by the requisition. 

[1] We need not pause to discugs the legal authority of the source 
of the notice of requisition, or the right of the British Admiralty to 
take over a British vessel in a foreign port. The sanction of the 
British government, evidenced by its use of the ship for the entire 
period of the charter, is conclusive in the courts of this country. 
Texas Co. v. Hogarth Shipping Corp., 256 U, S. 619, 41 Sup. Ct. 612, 

65 L. Ed. , filed June 6, 1921. 

[2] The contention is made, on the authority of The Claveresk (C. 
C. A.) 264 Fed. 276, that the court of admiralty has no jurisdiction. 
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This cannot be sound, unless courts of admiralty are to admit, in 
analogy to the' admission once imfortunately made by the common-law 
courts, that they have no form of action expansive enough to meet 
a new condition arising out of a strictly maritime contract. Nothing 
less than the plainest controlling authority would justify such an ad- 
mission. The reasons would, indeed, be much stronger for a court 
of equity than for a court of admiralty to refuse jurisdiction of the 
case. 

The true view of the libel on the question of jurisdiction, as it seems 
to us, is that the charterer sues for breach pf the owner's contract to 
give it the use of the vessel for the time specified. The owner an- 
swers, admitting that it did not -keep the vessel in the service of the 
charterer, and setting up the affirmative defense that performance of 
its contract was made impossible by government interference. The 
issue as thus presented to the court then is: Does the defense of 
requisition altogether defeat the libel? or is the defense allowable in 
justice and good conscience only on condition and to the extent that 
the owner shall not appropriate to itself benefits derived from the 
use of the vessel by the government for the time that, as between it- 
self and the charterer, the latter was entitled to them — ^that the owner 
shall not he enriched from the government's use of the vessel at the 
expense of the charterer? 

True, this is an inquiry into the equity of the matter, in the sense of 
inquiry into the justice of the controversy. But it is in no sense an 
inquiry belonging exclusively to a court of equity. Even common-:law 
courts constantly decide causes on grounds of fraud, mistake, unjust 
enrichment, and other grounds sometimes thought of as peculiar to 
courts of equity. Courts of admiralty have often decided cases on 
the equities which arise incidentally in the exercise of their jurisdic- 
tion. The Port Adelaide (D. C.) 59 Fed. 174; The Emma B. (D. C.) 
140 Fed. 771; The Seguranca, 250 Fed. 19, 162 C. C. A. 191. 

The main question on the merits is difficult. The strong reasons 
in favor of the charterer's claim may be thus stated: The charter 
confers upon it the right to the use of the vessel for the specified pe- 
riod. This right, although not a demise, is a property right. There 
is the strongest presumption against the intention of the British gov- 
ernment to appropriate this property of the charterer without compen- 
sation. Yet the government, in the stress of a war involving its high- 
est interest, if not its existence, cannot take time to adjust the rights of 
the charterer and the owner. The government needs the vessel, and 
takes it from the owner, because the owner is in actual possession by 
its master and crew, and pays the owner with whom it deals a lump 
sum, leaving it to meet other claimants. But it pays the owner for 
the use, not for the vessel itself. Therefore, since the charterer had 
legal right to the use of the vessel, the owner, after paying itself the 
amoimt due under the contract and compensation for any losses sus- 
tained, holds the remainder for the charterer. To allow the owner 
to retain the excess paid by the government would be to allow it to 
avail Itself of the act of the government, a third party, to enricji itself 
at the expense of the charterer by the practical appropriation of the 
charterer's property right. 
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The opposing argument that, if this be true, by "parity of reasoning 
the charterer should pay the contract hire, when the government pays 
nothing or less than the contract price, is not convincing. When the 
government breaks into the charter by seizing the vessel, the charterer 
is deprived of its use, and if the government pays nothing, neither party 
has any claim against the other, because neither is enriched at the ex- 
pense of the other. If the government pays the same as the contract 
price, the owner gets no more than it is entitled to under the contract, 
and, although the charterer may lose commitments for freight, the 
owner owes it nothing. Jf the government pays less than the con- 
tract price, both the owner and the charterer lose, the owner a part of 
its hire and the charterer the use of the vessel; but the charterer has 
not been enriched at the expense of the owner, and therefore the own- 
er has no claim against it. It has nothing in its pocket that ought to 
be in the pocket of the owner. 

The restraint of princes clause is intended for the protection of the 
party whose ability to carry out his contract is destroyed or impaired 
by the enumerated causes. The other party cannot avail himself of it 
to escape his obligations. Detention of the ship in quarantine or req- 
uisition for public service for the entire period of the charter does not 
entitle the own^r to set up the claim that the charter is annulled, if 
the charterer chooses to pay the hire. It would be turning the re- 
straint of princes clause backward to allow the party claiming the 
benefit of it to enrich himself at the expense of the other. 

It is true that regard for the interests of the parties, as for the pub- 
lic interests, requires that both parties should know at the time of the 
requisition how their rights have been affected by it, and hence those 
rights and obligations must not be left in uncertainty to be deter- 
mined by future events. But in this case that consideration has no ap- 
plication for the reason that, at the moment of requisition and since, 
the charterer has assured the owner of all its rights under the original 
contract, by notice that it will remain bound, and by tender every 
iXionth of the charter hire. 

Finally, even if it be admitted that the contract has been frustrated 
and destroyed, the courts should not award all the benefit of the sal- 
vage from the wreck to the party who happens to be in possession of 
it. In such a situation, neither party being at fault, the reason seems 
to be cogent for the courts to take cognizance of anything of value, 
wherever found, which arose from the destruction of the contract, 
and adjust the equities of the parties therein, guided by their respec- 
tive contract rights in the subject of the contract. 

The argument in favor of the owner's rights to the entire compensa- 
tion for the use of the vessel paid by the British government is this : 
The requisition of the ship by the government for an indefinite period 
completely frustrated the contract and put an end to all rights of both 
parties under it. This is true, first, because upder the general law 
the contract ceases to operate when the particular thing contracted for 
ceases to be available for the purpose contemplated ; and, second, be- 
cause under the restraint of princes clause the requisition of the ship 
relieved the owner of all obligation to the charterer for the service of 
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the ship, and as a consequence from all obligation to accotxnt for the 
hire of it. Lord Haldane's statement, in Tamplin Steamship Co. v. 
Anglo-Mexican Petroleum Products Co., [1916] 2 A. C. 406, of the 
principle contended for, has been generally accepted by the British 
courts : 

"When people enter Into a contract which Is dependent for the possibility 
of its performance on the continued aTailabllity of a specific thing, and that 
aTailabilty comes to an end by reason of circumstances beyond the control of 
the parties, the contract is prima facie regarded as dissolved. The contingen- 
f-y which has arisen is treated, in the absence of a contrary intention made 
plain, as being one about which no bargain at all was made. The principle 
applies equally, whether performance of the contract has not commenced or 
has in part taken place. There may be included in the terms of the contract 
itself a stipulation which provides for the merely partial or temporary sus- 
pension of certain of its obligations, should some event (such, for instance, as 
in the charter party under consideration, restraint of princes) so happen as 
to impede performance. In that case the question arises whether the event 
which has actually made the specific thing no longer available for perform- 
ance is such that it can be regarded as being of a nature sufficiently limited 
to fall within the suspensory stipulation, and to admit of the contract being 
deemed to have provided for it and to have been intended to continue for 
other purposes. Although the words of the stipulation may be such that the 
mere letter would describe what has occurred, the occurrence itself may yet 
be of a character and extent so sweeping that the foundation of what the 
parties are deemed to have had in contemplation has disappeared, and the 
contract itself has vanished with that foundation." 

Therefore, the owner contends, if the government pays more than 
the charter hire, it is the owner's gain ; if less, it is the owner's loss. 
If this were not so, the charterer would be bound to pay the full char- 
ter hire, when the government paid less, or even nothing, for the use of 
the ship. This rule is k>gical and simple. It fixes the rights of the 
parties at the moment of requisition, freed from all doubts and per- 
plexities as to their rights and obligations, to the end that they may 
immediately readjust their affairs. When this simple rule is once es- 
tablished and understood, no real hardship will grow out of it, since 
all charter parties will be made in contemplation of it. The hardship 
of applying it to some cases in the meantime cannot be denied, but it 
will be found in the practical administration of justice better to allow 
even this hardship than for courts to enter upon the confusing, if not 
impossible, task of adjusting the equities between the owner and the 
charterer. The vessel may be used, as in this case, in a service not 
contemplated by the charter; it may be altered to meet the needs of 
the government service; it may be injured in that service; the char- 
terer's contracts may be so broken into by the requisition that he can- 
not use the vessel at the date of its release. The effort to measure 
these and other factors entering into the adjustment of the equities 
would involve the parties in intricate and costly litigation and delay. 

[3, 4] The difficulty of deciding between these two lines of reason- 
ing is reflected in the many elaborate discussions of the British courts. 
Reconcilement of the numerous cases is hardly possible. The result 
of the consideration of the British courts, as we understand, is this: 
If the contract for hire is completely frustrated by the requisition, the 
rights and obligations of both parties are ended. In that case, if the 
government pays compensation larger than the charter hire, it is the 
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owner's good fortune ; if smaller compensation, or no compensation, 
it is the owner's misfortune. Whether the requisition frustrates the 
contract is a question depending on the extent of the interference. A 
requisition for a definite time, materially less than the unexpired period . 
of the charter contract, works a mere interruption, and not a frustra- 
tion ; a requisition for a definite time extending beyond the unexpired 
period of the charter contract works a complete frustration. 

This reasoning afforded no certain guide when the requisition was 
for an indefinite period, as it generally was. But the British courts 
applied the principle in this way : If consideration of all the circum- . 
stances existing at the time of the requisition led to the conclusion that 
it would probably continue beyond the charter period, then the charter 
is frustrated, the charterer, is released, and the owner takes the com- 
pensation paid by the government — ^whether more or less than the 
charter hire. If, on the other hand, the circumstances indicated prob- 
able release of the vessel for a substantial time before the expiration 
of the charter period, the charter contract is held still in force ; tne 
charterer is liable to pay the charter hire for the period, and is entitled 
to any net compensation received by the owner beyond the charter hire. 
In the last condition, however, the net additional compensation is as- 
certained by taking into account any substantial loss or disadvantage 
to the owner, due to the requisition of the vessel. On the issue of the 
probable return of the vessel before the expiration of the charter 
period, the burden of proof is on the party asserting the frustration 
of the contract. In weighing this issue of probability the courts take 
into consideration, not only the conditions existing at the time of the 
requisition, but the real duration of the requisition. We have cited 
in the note the more important of the British cases dealing with the 
subject.* 

In this country the same test of the certainty or probability of the 
requisition extending beyond the period of the charter was applied by 
the Circuit Court of Appeals of the Second Circuit in The Claveresk, 
264 Fed. 276. The charter was for "about five years," ending April, 
1918. In January, 1917, the ship was requisitioned, and on February 
10, 1917, commenced service under the British government. While 

1 TampUn S. S. Co. v. Anglo-Mexican P. P. Co.. [1916] 2 A. C. 397, 85 U J. 
K. B. N. S. 1389, 115 L. T. N. S. 315. 32 Times L. R. 677. 8 British Rul. Cas. 
550; Countess of Warwick S. S. Co. v. Le Nickel Soci6t6 Anonyme, [1918] 1 
K. B. 372, 87 L. J. K. B. N. S. 309, 23 Com. Cas. 231, 118 L. T. N. S. 196, 34 
T. L. n. 27, 8 B. R. C. 546 ; Metropolitan Water Board v. Dick, Kerr & Co., 
[1918] A. C. 119, 87 L. J. K: B. N. S. 370, 23 Com. Cas. 148, 34 Times li. R. 
113, 16 L. G. R. 1, 117 L. T. N. S. 766; . [1917] W. N. 352, 82 J. P. 61, 8 B. 
R. C. 483; Bank Line, Ltd., v. Arthur Capel & Co., 35 T. L. R. 150, [1918] 
House of Lords; Anglo-Northern Trading Co. v. Emlyn, Jones & Williams, 
[1917] 2 K. B. 78. [1918] 1 K. B. 372: Heilgers v. Cambrian Steam Navigation 
Co., as T. L. R. 348, 34 T. L. R. 372; Chinese Mining & Engineering Co. v. 
Sale & Co., [1917] 2 K. B. 599; Modern Transport Co. v. Dunerlc S. S. Co., 
[,1917] 1 K. B. 370, 115 L. T. N. S. 535, 86 L. J. K. B. N. S. 164, 33 Times L. 
R. 55, 61 Sol. Jo. 71, 22 Com. Cas. affirming [1916] 1 K. B. 726, 8 B. B. 0. 557; 
Dominion Coal Co. v. British & Chilean S. S. Co., Lloyds List Weekly Sum- 
mary, April 25, 1919: Dominion Coal Co. v. Roberts, 36 T. L. R. 837. The 
numerous English cases are discussed in the opinion and the note, 8 British 
Ruling Cases, 483, 507. 
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holding the contract frustrated by the requisition, the court refused 
to consider whether the charterer was entitled to an accounting for 
the additional compensation paid by the government under the requi- 
sition, because the libel was for damages. 

In AUanwilde Transportation Co. v. Vacuum Oil Co., 248 U. S. 377, 
39 Sup. Ct. 147, 63 L. Ed. 312, 3 A. L. R. IS, the contract was for the 
carriage of a single specific cargo from New York to Rochefort, 
France. The voyage at the time contemplated was prevented by an 
indefinite embargo imposed because of the submarine menace. In 
holding the contract frustrated the court said : 

"It iB urged, however, that there is no provision in the contract (charter 
party and bill of lading) of the Oil Company excepting 'restraint of princes, 
rulers, and peoples,' and that, therefore, the carrier was not relieved from 
its obligation by the refusal of clearance to sailing vessels. And it fs farther 
urged that such embargo was at most but a temporary impediment and the 
cargo should have been retained until the impediment was removed or trans- 
ported in a vessel not subject to it. We cannot concur in either contention. 
The duration teas of indeflfUte extent. Necessarily, the embargo would be 
GOfUirwed as lonff as the tame 6f its imposition — thai is, the submarine men- 
ace — and that, as far as then could be inferred, would be the duration of the 
war, of tohdch there could be no estimate or reliable spectUaticn. The condi- 
tion was, therefore, so far permanent as naturally and Justifiably to deter- 
mine business Judgment and action depending upon it The Kronprinzessin 
Cecilie (North German Lloyd v. Guaranty Trust Co.) 244 U. S* 12> 61 L. EM. 
960, 37 Sup. Ot Rep. 490." 

The language we have italicized seems to imply that in the view of 
the Supreme Court any inquiry as to the duration of the great war, 
or the continuance of an embargo or requisitioa growii^ out of it, 
would be too speculative and illusory to be made the basis of judicial 
action, and therefore that an indefinite embargo or requisition should 
be treated as in itself a frustration of the charter party. 

In Texas Co, v. Hogarth Shipping Corporation (June 6, 1921), the 
ship was chartered for a voyage froni a port in Texas to a port in 
South America. The restraint of princes clause was absent. On 
April 10, 1915^ while being provisioned in British waters for the in- 
tended voyage, the ship was requisitioned by the British government 
and retained until October following, after the expiration of the time 
within which the voyige would have been made. The court holds the 
charter frustrated on this reasoning: 

"Here the ship, although still in existence and entirely seaworthy, was ren- 
dered unavailable for the performance of the charter party by the requisition. 
By that supervening act she was impresse^^ into the war service of the British 
government for a period likely to extend— end which, as It turned out, did 
extend — ^long beyond the time for the charter voy^^. In other words, com- 
pliance with the charter party was made impossible by an act of state, the 
charterer was prevented from having the service of the*ship and the owner 
from earning the stipulated freight. The event apparently was not antici- 
pated and there was no provision casting the risk on either party. Both as- 
sumed that the ship would remain available and that was the basis of their 
mutual engagements. These, we think, must be regarded as entered into on 
an impUed condition that, if before the time for the voyage the ship was ren- 
dered unavailable by such a supervening act as the requisition, the contract 
should be at an end and the parties absolved from Uability under it" 
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It is true in both these cases the charter was for a single voyage ; 
and in the latter case the enterprise contracted for had not been en- 
tered upon. But an executory contract is no less binding than a con- 
tract partially performed as to the rights conferred and the obligations 
assumed. The only substantial disthiction between a voyage charter 
and a charter for years, on the issue of frustration, is that in the 
former the embargo or requisition in most cases is certain to continue 
beyond the expected termination of the voyage, while in the latter 
there is difficulty in ascertaining whether the requisition would prob- 
ably extend beyond the period of the charter. On the other hand, in 
the case of a voyage charter defeated by requisition, the adjustment 
of the rights of the owner and charterer jn excess hire paid by the 
government is 'simple, while the effort to make such adjustment in 
case of a time charter defeated involves the court in a maze of un- 
certainty. 

[5] In this case the testimony is conflicting as to the facts from 
which the probability or improbability of the release of the vessel 
could be inferred. In June, 1915, the date of the requisition, the war 
was increasing in intensity. The peoples involved were developing 
military strength, endurance, and resources beyond their own most 
extravagant estimates. Men of knowledge and vision could form no 
opinion of value as to the probable duration of the war, beyond the 
conviction that it would come to an end only with the exhaustion 
of the military resources of one or both sides. The necessity was be- 
coming more acute for Great Britain to mobilize all her sea power, 
including her merchant marine, to meet the increasing losses and perils 
from submarines. According to the testimony of witnesses for libel- 
ant, vessels were released by the Admiralty from time to time ; but 
many more were held under requisition until the end of the war. In 
view of these facts, and the conflicting testimony of the witnesses, we 
cannot resist the conclusion that at the time of the requisition release 
of the vessel during the period of the charter party was improbable. 
This conclusion is strengthened by the reflex light on the question af- 
forded by the fact that the ship was actually held under the requisi- 
tion beyond the charter period. 

Weighing the matter by established judicial tests, we think the char- 
ter party was frustrated by the requisition, and that the EHstrict Court 
erred in awarding to the charterer the diflFerence between the contract 
hire and the compensation paid by the government to the owner. 

The decree of the District Court will therefore be reversed, and the 
cause remanded, with instructions to dismiss the libel. The costs in 
this court to be paid by the appellees and the costs in the District Court 
to be divided equally between the parties. 

Reversed. 
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THE FRANKMERfi.* 
GANS STEAMSHIP LINE t. ARNOT et al« 

(Circuit Court of Appeals, Fourth Circuit November 1« 1921.) 

No. 1873. 

Admiralty ^ss>124— Premium oo bond not taxable as oosts frttiiottt statute. 

The premium on the bond given for the release of a vess^ cannot be 
taxed as costs, in the absence of a statute or rule to that eifect 

Cross-Appeals from the District Court of the United States for 
the Eastern District of Virginia, at Norfolk; Edmund Waddill, Jr., 
Judge. 

Libel by the Cans Steamship Line against the British steamship 
Frankmcre, George H. Arnot, master and claimant, and the Palace 
Shipping Company, Limited. From a decree dismissing the libel (262 
Fed. 819), both parties appeal. Affirmed. 

John W. Griffin, of New York City (Wharton Poor and Edward 
Sandford, both of New York City, Hughes, Little & Seawell, of Nor- 
folk, Va., and Haight, Sandford, Smith & Griffin, of New York City, 
on the brief), for appellant and cross-appellee. 

John M. Woolsey, of New York City (Floyd Hughes, of Norfolk, 
Va., on the brief), for appellees and cross-appellants. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

WOODS, Circuit Judge. On the 28th day of October, 1913, in the 
city of New York, the Palace Shipping Company chartered, under the 
ordinary time charter, the British steamship Frankmere for a period 
of 3 years from the delivery of the steamer, for the sum of 1,560 
pounds a month. The steamship was delivered on the 30th of No- 
vember, 1913. The flat 3-year period expired November 30, 1916, and, 
under the overlap of the original charter party, the charterers would 
have had the right under an option to keep the vessel 45 days longer. 
The ship entered at once in the transatlantic trade on November 30, 
1913, and so continued from that date until the 4th day of May, 1915, 
when she was requisitioned by the British admiralty. On the /th day 
of May, 1915, upon coming out of dry dock at Genoa, over the pro- 
test of Gans Steamship Line, the libelant, duly made to the respond- 
ent, the ship was formally taken possession of by the British govern- 
ment, and thenceforth continuously used by it for a period beyond the 
expiration of the life of the charter. The government paid the owner 
for the use of the ship considerably more than the charter hire. 

In its libel, filed July 17, 1915, the charterer alleged breach of the 
charter party by the owner, and claimed as damages the difference 
between the market value of the use of the ship for the unexpired 
time and the hire it had agreed to pay. The appeal is from the decree 
of the District Court dismissing the libel. The case is not distinguish- 

^s»For eUier eaees see same topic & KBY^ NUMBER in all Key-Numbered Digests A Indexes 
^Certiorari denied 257 U. S. — , 42 Sup. Ct. 270, 66 L. Ed. — . 
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able from Isles Stcamshipping Co. v. Gans Steamship Line, 278 Fed. 
131. The opinion filed herewith in that case disposes of the merits of 
this. 

Error is assigned by the master and owner of the Frankmere in the 
refusal of the District Court to tax as costs $3,000, premium on the 
bond given for the release of the vessel. We agree with the District 
Court that, in the absence of a statute or rule on the subject, such a 
disbursement cannot be taxed. The Texas, 226 Fed. 897, 141 CCA. 
501 ; Paricerson v. Borst, 256 Fed. 827, 168 C. C. A. 173, 

The decrees of the District Court are sdKrmed. 



FORD V. GRIMMETT. 

(C9rcnit Court of Appeals, Elfth Olrcult. February 4, 1922.) 

No. 8082. 

1. Appeal and error «»544(3), 614, 717-^orreetneBS oi Jii4KiiHiifc depends 

only oo pieadlogSy in absenee of bill of exeepiioom acpreed stotanent of 
faeto» or flndiiigB of iwsA, and opinion and unanthflntterted notes of eivl- 
denoe eannot be considered. 

In a case tried without a jury, where the record contains no biU of 
exceptions, agreed statement of facts, or findings of t&ct, there is nothing 
before the court, except the petition and answer, by which to test the 
correctness of the Judgment, though the record does contain unautbenti- 
cated notes purporting to contain the evidence and an opinion of the Dis- 
trict Judge. 

2. Courts ^=»352— Trials in tedera) court witliout Jury regulated by federal 

stetute. 

Though Act May 26, 1824, adopted for United States courts in Louisi- 
ana the practice of the courts of the state, the practice since 1865 as to 
trials by the court without a jury has been in accordance with Bev. St 
§1 649, 700 (Comp. St. §f 1587, 1668 ; Act March 3, 1865, | 4). 

3. Courts €»35S— Trial by federal court without Jury may be had under 

statote or independent of statute. 

Neither the Judiciary Act of 1789 nor Act March 3, 1865 (Rev. St. || 
649, 700 [Oomp. St. |S 1587, 1668]), made applicable to District Court by 
. Judicial Code, | 291 (Comp. St. § 1268), deprived Utigants of liie privi- 
lege of submitting cases to the court for determination without the inter- 
vention of a jury, and cases may be tried by the District Court without 
a jury under the statute or Independent of the statute. 

4. Courts ^s>35l^— Stipulation essential to trial without Juiy under federal 

statute. 

Under Rev. St. |( 649, 700 (Comp. St. {{ 1587, 1668), a stipulation in 
writing is essential to secure a trial by the court without a jury, and 
where the record fails to disclose any waiver of a jury by stipulation in 
writing, the case must be coxisidered as tried independent of the statute. 
&• Appeal and error ^=>840 (2)— Findings not reTlewaMe» when jury trial 
not waived in writing. 

Where a case is tried by the court without a jury without filing the 
waiver of a jury trial, essential under Rev. St. §S 649, 700 (Comp. St. 
8S 1587, 1668), the court acts as an arbitrator, and its determination of 
issues of fact is conclusive on the parties. 

^aoFor otlMr oaoM Me Mme topic a KEY-NUMBSA In «U lUy-Nmnbered Digetta a laAazM 
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In Error to the District Court of the United States for the Western 
District of Louisiana ; George W. Jack, Judge. 

Action by William L. Grimmett against John McWilliams Ford. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Frank J. Looney, J. M. Foster, and W. A. Wilkinson, all of Shreve- 
port, La., for plaintiff in error. . 

J. S. Atkinson and J. M. Grimmet, both of Shreveport, La., for de- 
fendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Judgment was entered for the defendant 
in error, who was plaintiff below, upon his petition to recover from 
plamtiff in error possession of a certain tract of land. The petition 
alleged title in defendant in error under a homestead entry and a pat- 
ent from the United States. The plaintiff in error allied in his an- 
swer that the land in dispute was included in the swamp and overflow- 
ed lands granted by the act of Congress of March 2, 1849 (9 Stat. 352), 
to the state of Louisiana, and claimed title by mesne conveyances from 
the state. 

[1] The judgment recites that the parties waived a jury, and that 
the case was regularly tried by the court. The record does not contain 
a bill of exceptions, agreed statement of facts, or findings of fact. It 
does contain unauthenticated notes, which purport to contain the evi- 
dence submitted at the trial, and also an opinion of the District Judge. 
We have nothing before us, therefore, except the petition and the an- 
swer, by which to test the correctness of the judgment. Texas Ranger, 
etc., Co. V. Robinson (C. C. A.) 272 Fed. 453. 

Error is assigned upon the refusal of the court to hold that the act 
of Congress vested title to the land in dispute in the state. By the Ju- 
diciary Act of 1789 (1 Stat. 73) the trial of issues of fact in common-law 
actions in pistrict Courts was required to be by jury. • By section 4 
of the act bf Congress of March 3, 1865, now sections 649 and 700 of 
tfie Revised Statutes (Comp. St. §§ 1587, 1668), it was provided that— 

"Issues of fact In civil cases in any Circuit Court may be tried and deter- 
mined by the court, without the intervention of a jury, wheneret the parties, 
or their attorneys of record, file with the clerk a st^ulation in writing 
waiving a Jury." 

This later act, however, did not affect proceedings in District Courts 
until it was made applicable to them by section 291 of the Judicial Code 
(Comp. St. § 1268). Rogers v. United States, 141 U. S. 548, 12 Sup. 
Ct 91, 35 L. Ed. 853; Campbell v. United States, 224 U S. 99, 32 
Sup. Ct. 398, 56 L. Ed. 684; Ex parte United States, 226 U. S. 420, 33 
Sup. Ct. 170, ^7 L. Ed. 28i; 

(2] The act of Congress of May 26, 1824, 4 Stat. 62, adopted for 
United States courts in Louisiana the practice of the courts of that 
state; but since 1865 the practice in federal courts sitting in that state, 
as to the trial of cases before the court without a jury, has been in 
accordance with sections 649 and 700 of the Revised Statutes. Mu- 
tual Insurance Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 65; Flanders v. 
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Tweed, 9 Wall. 425, 19 L. Ed. 678; Generes v. Campbell, 11 Wall. 
193, 20 L. Ed. 110; Kearney v. Case, 12 Wall. 275, 20 L. Ed. 395. 

[8, 4] Neither the Judiciary Act of 1789 nor the act of 1865 oper- 
ated to deprive litigants of the privilege of submitting cases to Dis- 
trict or Circuit Courts for determination without the intervention of 
a jury. Campbell v. United States, 224 U. S. 99, 32 Sup. Ct. 398, 56 
L. Ed. 684; Kearney v. Case, supra. Since the enactment of the ju- 
dicial Code in 1911, which abolished Circuit Courts and conferred their 
powers and duties upon District Courts, two methods of trial exist 
before a District Court without a jury. One is independent of statute, 
while the other is provided for by sections 649 and 700 of the Revised 
Statutes. 

A stipulation in writing is essential to secure a trial under these 
statutory provisions. County of Madison v. Warren, 106 U. S. 622, 
2 Sup. Ct. 86, 27 L. Ed. 311 ; Bond v. Dustin, 112 U. S. 604, 5 Sup. 
Ct. 296, 28 L. Ed. 835 ; Abraham v. Levy, 72 Fed. 124, 18 C. C. A. 469. 
Because of the failure of the record to disclose the waiver of a jury 
by stipulation in writing, it necessarily follows that this case is to be 
considered as not having been tried under sections 649 and 700, but 
by that other method which is independent of statute. 

[S] In speaking of the mode of procedure which the parties must 
be presumed to have adopted, the Supreme Court said, in Campbell 
V. Boyreau, 21 How. 223, 16 L. Ed. 96: 

"The finding of issues in fact by the court npon the evidence Is altogether 
unknown to a common-law court, and cannot be recognized as a Judicial act 
Such questions are exclusively within the province of the Jury; and if, by 
agreement of parties, the questions of fact in dispute are submitted for deci- 
sion to the judge upon the evidence, he does not exercise Judicial authority in 
deciding, but acts rather in the character of an arbitrator. And this court, 
therefore, cannot regard tiie facts so found as Judicially determined in the 
court below, nor examine the questions of law, as If those facts had been 
conclusively determined by a Jury or settled by the the admission of the par- 
ties. Nor can any exception be t&ken to an opinion of the court upon the ad- 
mission or rejection of testimony, or upon any other question of law which 
may grow out of the evidence, unless a Jury was actually Impaneled, and the- 
exception reserved while they were still at the bar. The statute which gives 
the exception in a trial at common law gives it only in such cases. And as 
this court cannot regard the facts foimd by the Judge as having been Judicial- 
ly determined in the court below, there are no facts before us upon which 
questions of law may legally and Judicially have arisen In the Inferior courts 
and no questions, therefore, open to our revision as an appellate tribunal. 
Consequently, as the Circuit Court had Jurisdiction of the subject-matter and 
the parties, and there is no question of law or fact open to our re-examination, 
its Judgment must be presumed to be right, and on that ground only af- 
firmed." 

And in Campbell v. United States, supra: 

"In this state of the statute law the trial to the District Court without a 
Jury was in the nature of a submission to an arbitrator, a mode of trial not 
contemplated by law, and the court's determination of the Issues of fact and 
of the questions of law supposed to arise upon its special finding was not a 
Judicial determination, and therefore was not subject to re-examination in an 
appellate court. Campbell v. Boyreau, 21 How. 223; Rogers v. United States, 
141 V. S. 548. It follows that the Circuit Court of Appeals was without 
power to consider the sufficiency of the facts found to sui^ort the judgment. 
The power of that court was limited to a consideration of such questions of 
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law as oiay have been presented by the record proper, independently of the 
special finding, such as whether the pleadings were sufficient to support the 
judgment" 

In this case error is not assigned upon the sufficiency of the plead- 
ings. Whether the judgment is correct depends upon the^ evidence 
which was before the District Judge, but which an appellate court is 
without authority to review or consider. 

It is contended, as a matter of law, that the mere selection of the 
land in suit by the state vested title in it ; that an approval of the state's 
selection by the Secretary of the Treasury of the United States was 
unnecessary, and that his refusal to give it would not prevent title 
from passing under .the act of Congress. But this contention assumes 
a fact, which it was incumbent upon plaintiff in error to prove, namely, 
that the state selected the land in suit. We are of opinion that the 
determination of issues of fact by the District Judge is conclusive up- 
on the parties, and that the record does not present any question of 
law which we are authorized to review. 

It is not intended to be, and it is not, conceded that the assignments 
of error could be considered, if it had been made to appear that a jury 
had been waived by a stipulation in writing, and that the trial had 
proceeded under sections 649 and 700 of the Revised Statutes. See 
Suydam v. Williamson, 20 How. 427, 15 L. Ed. 978; United States 
V. U. S. Fidelity & Guaranty Co., 236 U. S. 512, 35 Sup. Ct 298, 59 
L. Ed. 696; City of Key West v. Baer, 66 Fed. 440, 13 C. C. A. 572; 
Good Pine Lumber Co. v. Duke, 229 Fed. 714, 144 C. C. A. 124. 

The judgment is affirmed. 



CS0S8 gXAXB lAND CO. t. PRUETT. 

(Circuit Court of Appeals, Fifth Circuit. February 4, 1922.) 

No. 3769. 

Appeal and error ♦=»849(2)-^NotfalQ? reviewable in (ase tried wifiioiiit Jory 
wllbottt writlien waiver, ezoepi auffleiency of defense. 

In a case submitted to the court without a Jury and. without any 
written stipulation waiving a Jury, where no objection was taken to 
the sufficiency of the defense, nothing is presented for review. 

In Error to the District Court of the United States for the Eastern 
District of Texas ; W. Lee Estes, Judge. 

Action by the Cross State Land Company against E. D. Pruett. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

C. A. Lord, of Beaumont, Tex., for plaintiff in error. 
C. F. Stevens, of Houston, Tex., for defendant in error. 

•Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. Plaintiff in error sued defendant in error in an 
action at law, and there was judgment for the latter. 

The judgment recites that the case was submitted to the court with- 
out a jury. The assignments of error complain only of findings of fact 
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Upon which tiie judgment Was based. No objection was taken to the 
sufficiency of the defense set out in the answer. It does not appear 
that the waiver of a jury was by stipulation in writing. 

The record presents no question for review by this court, for the 
reasons stated in the opinion this day filed in the case of John McWil- 
Hams Ford v. William L. Grimmett, 278 Fed. 140, and the judgment is 
affirmed. 



LTONS et aL T. UNITED STATES SHIPPINO BOARD BMEROENCS^ 
FLEET CORPORATION. NEWBIAN et aL v. SAME. TAYLOR y. SAME. 

(Circuit Court of Appeals, Fifth Circuit. January 19, 1922.) 

Nob. 8728, 3737, 8745. 

L loJoDctioD <S=:>118(1)— ^111 to ei^oin unlawfid acta of strildi^r employees 
field suffldent. 

A bill for an injunction alleged that complainant owned and operated in 
interstate and foreign commerce a large number of steamships and tugs ; 
that defendants, who had been employees of complainant in «uch opera- 
tion, quit work on an announced reduction of wages, and since then had 
intimidated, threatened, assaulted, and beaten persons employed by 
complainant to take their places and in many instances had compelled 
them by violence to cease work. Held, that such bill described the prop- 
erty and property rights sought to be protected with sufficient particu- 
larity, under Act Oct 15, 1914, c. 323, § 20 (Comp. St. § 1243d). 

2. Exeeptions, biU of <tB»38^May be sigoed after allowaoee of writ of error, 
if during term. 

If a bill of exceptions is signed during the term at which the case was 
tried, it is not subject to objection in the appellate court on the ground 
that it was signed after the writ of error was sued out. 

S. Appeal and error <l=3>l(M[<(5)-'-Statenient in instmetlttia, though not based 
on evideuMS held without prejudica 

In proceedings for contempt for violation of an Injunction, where de- 
fendants were tried to a Jury, a statement in the instructions that notice 
of the injunction had been published in the daily papers, though no proof of 
such fact was introduced, held not prejudicial, where defendants, thouph 
testifying in their own behalf, made no claim that they were ignorant 
of the injunction. 

In Error to and Appeal from the District Court of the United 
States for the Eastern District of Louisiana ; Ruf us E. Foster, Judge. 

Suit in equity by the United States Shipping Board Emergency 
Fleet Corporation against Dan Lyons and others. From an order 
granting a preliminary injunction, defendants appeal. Affirmed. 
Frank Newman and others, and Robert B. Taylor, defendants, bring 
error from orders adjudging them in contempt for violation of the 
injunction. Affirmed. 

W. J. Waguespack and Herbert W. Waguespack, both of New Or- 
leans, La. (W. J. Waguespack, Jr., of New Orleans, La., on the brief), 
for appellants and plaintiffs in error. 

Loui^ H.;Bums, U. S. Atty., and W. J. O'Hara, Asst. U. S. Atty., 
both of Nfew Orleans, La., for appellee and defendant in error. 
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Befoi^ WALKBR, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. Tbese three cases were argued and sub* 
mitted together. In one of them is sought the reversal of a decree or* 
dering the issuance of a preliminary injunction in a suit brought by 
the appellee. United States Shipping Board Bmergency Fleet Corpora- 
tion. In the other two cases orders of liie court adjudging individuals 
in contempt for violations of the injunction issued in the first-men- 
tioned case are complained of. 

[1] The question of the sufficiency of the bill in the case in which 
the injunction was issued was not raised in the trial court. It is now 
contended that that bill was fatally defective, because it did not de- 
scribe with particularity the property or property right sought to be 
protected by injunction, as required by the provisions of the statute 
as to injunctions in cases growing out of disputes concerning terms or 
conditions of employment. Section 20, Act Oct. 15, 1914, 38 Stat 
738 (Comp. St. § 1243d). That bill contained averments to the follow- 
ing effect: The complainant therein is and has been engaged in the- 
business of operating steamships and tugs carrying interstate and for- 
eign commerce, and of towing vessels laden with interstate and for- 
eign commerce, and at the time of the filing of the bill had in the port 
of New Orleans approximately 65 steamships and 4 tugboats, all en- 
gaged in said commerce. 

The defendants named in the bill prior to the filing thereof were 
employed by the complainant ill operating its ships, or are identified 
with the employment of said former employees. After the complain* 
ant announced a reduction iti the wages of all its employees in the 
engine, steward, and unlicensed deck departments, the defendants, 
who were previously employees of the complainant, voluntarily gave 
up their employment and/or have declined to return to work, for com- 
plainant under the new wages. Complainant has been endeavoring 
to carry on its business since its former employee^ left its service. 
The men employed by the complainant in place of its former employ- 
ees have been assaulted, beaten, threatened, and intimidated, and in 
many cases have been forced by violence to cease work on. complain- 
ant's ships. Defendants and their sympathizers, by repeated acts of 
violence and repeated threats, have tmdertaken to intimidate and co- 
erce complainant's employees and to prevent them from rendering 
their services to the complainant. Complainant's employees on two 
of its named ships were on stated dates forced to leave such ships by 
threats and violence of the defendants and/or their sympathizers. 

The injunction granted against the persons named as defendants 
and other persons of names unknown forbade such unlawful conduct 
as was alleged in the bill. The averments of the bill clearly disclose 
that the ships and tugs used by the complainant therein in its alleged 
business and its right to carry on that business were the property and 
the property right sought to be protected by the relief prayed for. 
Those averments left no room for conjecture or surmise as to what 
was sought to be protected by injunctive relief. Nothing in the stat- 
ute referred to indicates an intention to require greater particularity 
278 F.— 10 
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of description than is involved in allegations which clearly make known 
to the court the property or property right subject to be prejudicially 
affected by alleged actual or threatened wrongful conduct which the 
court is asked tp enjoin. We are not of opinion that the decree under 
which the injunction was issued is subject to be reversed on the above- 
mentioned ground. 

[2] In one of the two cases involving an order made by the court 
in contempt proceedings for a violation of the injunction, there was a 
trial by jury pursuant to a demand by the persons proceeded against. 
Objection was made to the consideration of the bills of exceptions in 
that case on the ground that they were allowed and signed after the 
allowance of the writ of error. If a bill of exceptions is signed dur- 
ing the term at which the case was tried, it is not subject to objection 
in the appellate court on the ground that that was done after the writ 
of error was sued out. Hunnicutt v. Peyton, 102 U. S. 333, 26 L. 
Ed. 113. 

The transcript in each of the contempt cases contains motions to 
quash and dismiss, filed in behalf of the persons proceeded against. 
Nothing in the record in either of those cases indicates that those mo- 
tions were ruled on by the court or called to its attention. There is 
nothing before us to negative the conclusion that the hearings under 
the orders to show cause why the persons proceeded against should 
not be adjudged guilty of contempt for alleged violations of the in- 
junction were entered upon and concluded without any objection to 
the sufficiency of the motions for such orders being made known to 
the court. 

[T\ The charge in the contempt case in which there was a trial by 
jury was to the eflFect that, while the injunction was in force, the par- 
ties proceeded against went in a named gasoline launch from New 
Orleans down the Mississippi river to a point where the steamship 
Hodnot, a vessel of complainant in the injunction suit, was tied up, 
and, going aboard that vessel, took, beat, and carried therefrom mem- 
bers of its crew to a place in New Orleans, and there assaulted and 
wounded said members of said crew, with the intent of intimidating 
them to abandon their employment as members of the crew of said 
steamship. An exception was reserved to a part of the court's charge 
to the jury, containing statements to the eflFect that, prior to the oc- 
currence charged, notice of the injunction was published in the daily 
papers, which also contained accounts of the trial and conviction for 
violating the injunction of seven men who were members of the same 
union to which the persons proceeded against belonged. The ground 
stated in support of the exception was tiiat no evidence had been ad- 
duced as to publication in newspapers of notice of the injunction or 
as to newspaper accounts of the trial and conviction mentioned. 

Each of the persons proceeded against for contempt was a witness 
in his own behalf. No one of them denied knowledge of the injunc- 
tion at the time of the alleged violation of it. So far as appears, a 
defense based on claimed ignorance of the injunction was not sug- 
gested during the hearing. Under the circumstances disclosed, it fair- 
ly may be inferred that the jury was not influenced in reaching the 
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verdict of guilty by the court's mention of unproved circumstances in- 
dicating the notoriety of the injunction, of which the persons proceed- 
ed against, who testified on the hearing under an order to show cause 
why they should not be adjudged guilty of contempt, did not claim to 
have been ignorant at and prior to the time of their alleged violation 
of It. The conviction under review is not subject to be reversed be- 
cause of the court's statement which was excepted to, made under cir- 
cumstances which negative the conclusion that the persons proceeded 
against were prejudiced thereby. 

The charge given by the court contained correct and adequate in- 
structions as to the presumption of innocence to be indulged in favor 
of the defendants and as to the burden and measure of proof required 
to warrant a conviction. This being true, the refusal of the requested 
charge dealing with those subjects was not a reversible error. The 
conclusion is that no reversible error was committed in any of the 
cases. 

The judgments therein are affirmed. 



AMERICAN FILM CO., Ine., V. REILLY el al. 

(Circuit Court of Appeals, Ninth Circuit. January 9, 1922.) 

No. seso. 

1. Trial ^:3»419— Motion for nonsuit at dose of plaintiff's evldenoe waived by 

introduction of evidence by defendant. 

A motion for nonsuit at tbe close of plaintiff's evidence is waived by 
the introduction of evidence by defendant. 

2. Infants ^=»74— Minor and parent Joining in making contract may Join in 

action for Its e n forc em ent. 

Where a minor and her mother joined in making a contract for the 
servioee of the minor» they may join in an action for its enforcement. 

3. Infanta «s8»5g(l)^BIinor having right to dtsaffirm contract not liable for 

nooperfonnanee after disaiBnnanee. 

A minor having the right to disaffirm a contract is not liable in dam- 
ages for nonperformance after disaffirmance. 

4« Contraats ^==>305(3) — Where services were accepted and paid for damages 
not recoverable for nonperformance. 

Where under a contract services were to be rendered and paid for 
each week separately, the employer cannot recover damages for partial 
nonperformance during a week for which payment was made without ob- 
jection. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Action at law by Juliet Reilly and another against the American 
Film Company, Inc. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 

^s»Fof other cases see ume topic a KBY«NUMBER In'kU Ker-Numbered Difeeta a latexes 

Digitized by LjOOQIC 



148 278 FBDBRAL EBPORTSB 

Ford & Bodkin, of Los Angeles, Cal., and Thompson & Robertson, 
of Santa Barbara, Cal., for plaintiff in error. 

E. A. Meserve, John G. Mott, and Albert M. Cross, all of Los An- 
geles, Cal«, for defendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Juliet Reilly, otherwise known as Mary 
Miles Minter, a minor, together with Pearl Miles Minter, her mother 
and guardian ad litem, brought an action against the plaintiff in error 
herein to recover certain installments of the salary of said Mary Miles 
Minter which were alleged to be due under a contract which provided 
for her performance of services as an artist for the period of two 
years commencing May 22, 1917. The contract was duly performed 
and the services were duly paid for until January 11, 1919. From the 
week ending on that date until the week ending on March 15, 1919, 
the plaintiffs contended that the weekly compensation of $2,250 was 
earned by services duly performed each week. The defendant denied 
that full services were performed during those weeks, and it deducted 
from her wages various amounts. The action is brought to recover the 
amounts thus deducted, amounting in all to $4,025. The jury returned a 
verdict for the plaintiffs for $4,000. Before the expiration of the con- 
tract period the minor plaintiff ceased work and disaffirmed the con- 
tract on the ground of her minority. 

[1,2] The record is such that certain questions which were dis- 
cussed in the briefs and on the argument are not properly before us. 
There was a motion for a nonsuit at the close of the plaintiffs' testi- 
rtiony, but the motion was waived by the defendant in introducing 
testimony for the defense, and at the close of the evidence there was 
no motion for an instructed verdict. Nor was any exception taken 
to the instructions of the court to the jury or to the court's refusal 
to give instructions. The denial of the defendant's motion for a new 
trial is not assignable as error. The only questions properiy beforp 
us, therefore, are the rulings of the court below on the admission of 
testimony. Exception was taken to the admission of testimony for 
the plaintiff on the ground that the action was brought by the wrong 
party, and should have been brought by the mother of the minor plain- 
tiff, instead of being brought as it was in their joint names. The par- 
ties who brought the action were the parties with whom the defendant 
made the contract. The contract provided for the weekly payments to 
the minor plaintiff and her mother, and the payments were thus made 
during the life of the contract. We have nothing to do with the ques- 
tion whether as between the minor plaintiff and her mother the latter 
was entitled to receive all the former's wages. It is sufficient to point 
to the rule that, where the contract of service provides that wages 
are to be paid as in the manner provided in the contract here involved, 
the action may be brought properly in the names of the minor and the 
adult. 14 R. C. L. 292; 22 Cyc. 628; Cain v. Garner, 169 Ky. 633, 
185 S. W. 122, L. R. A. 1916E, 682, Ann. Cas. 1918B, 824; Story & 
Clark Piano Co. v. Davy, 68 Ind. App. 150, 119 N. E. 177. 

[3] The court below properly excluded the evidence offered under 
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the defendant's .second cause of action aUeged in its cross-bill whereby 
damages were claimed to have been sustained by reason of the minor 

SiaintilBF's failure to perform services after the date when she disaf* 
rmed the contract. A minor, having the right to avoid his contract, 
is not liable for damages for his failure to complete the same. Shurt- 
lelflf V. Millard, 12 R. I. 272, 34 Am. Rep. 640; Danvilte v. Amoskeag 
Co., 62 N. H. 133; Derocher v. Conlinttital Mills, 58 Me. 217, 4 Am, 
Rep. 286. 

[4] It is contended that it was error to exclude evidence offered 
under the defendant's first cause of action of its cross-comfdaint, 
wherein damages were sought to be recovered for the minor plain- 
tiff's failure to perform her contract before the disaffirmance, result- 
ing in damage from loss of time and the expense of supporting the 
film companies. One question only was propounded in this connec- 
tion, and that was : "During that week what salary were you paying 
the director?" There was no offer to show that the defendant was 
not bound to the payment of the director's salary irrespective of any 
default of the minor plaintiff. Under the contract the salary for each 
week was a separate installment, and the contract authorized no de> 
duction of wages for fractions of a week. It provided, however, that 
the plaintiffs were not to be entitled to the weekly pajnnent for any^ 
week during which the minor plaintiff should render no services be- 
cause of her physical disability or refusal or failure to perform such 
services- Her full compensation was presumptively due her for each 
week, and the burden was on the defendant to prove a counterclaim 
for damages for her failure to perform. The proof was that there 
was part performance for each of the weeks concerning which !he con- 
troversy arose. There could be no prejudice to the defendant in ex- 
cluding evidence offered to show failure of the minor plaintiff to per- 
form services during the time for which the defendant had paid in 
full without objection. The disaffirmance rendered the contract void 
ab initio, leaving the rights of the parties as if it had never existed. 

It is contended that the court erred in overruling defendant's ob- 
jection to proof of a conversation wherein the director employed by 
the defendant consented to the minor plaintiff's absence from the de- 
fendant's studio for two days, which is said to have been contrary 
to the express order of the defendant's general manager. Much of 
the testimony concerned controversies between the plaintiffs and the 
defendant as to certain alleged insubordination of the minor plaintiff 
and her refusal to obey general orders issued by the defendant. We 
cannot see that the rulings of the court on the admission and exclu- 
sion of testimony along this line involved any substantial rights of the 
defendant. The real question before the court and jury was whether 
the minor plaintiff failed to perform her contract, to the injury and 
damage of the defendant, during the weeks involved in the contro- 
versy. There was want of harmony between the manager and the 
director who had immediate charge of the artists and the production 
of the films. The minor plaintiff was suffering from toothache and 
asked for leave of absence for two days so that she might go to. Los 
Angeles for dental treatment. The director who had the immediate 
control of the artists consented. The manager, however, required her 
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constant attendance and issued orders to that effect to the director. 
Undoubtedly under the contract the manager had the right to require 
the constant attendance of each artist. But, when all is said, the real 
question here is whether the court below erred in admitting or exclud- 
ing evidence on the issue whether the defendant suffered damages from 
the minor plaintiff's failure to perform services. We have carefully 
considered all the assignments of error as to the admission and exclu- 
sion of such evidence, and we find no substantial merit in any of them. 
The judgment is affirmed. 



BILES et al. v. GAND¥. 

(Circuit Court of Appeals, Fifth Circuit. January 31, 1922.) 

No. 3746. 

Spedflc perfonnance ^s>119 — Plaliidff, mAng to enforee sale contraolv in which 
he airreed to procure release from third persoD, must show hlj» aMUty to 
perform!, if not prevented by defendant's acts. 

Where defendant contracted to sell plaintiff an interest in oil, gas, and 
mineral rights owned by her and her two sisters, and which were then in 
litigation with L., one of the conditions of the contract being that plain- 
tiff would procure a release from L., and L. thereafter made a release aa 
to the interests of all three sisters before plaintiff had procured any en- 
forceable agreement with him, plaintiff was not entitled to specific per- 
formance, without showing that he would have obtained the release, if 
defendant and her sisters had not made such settlement, and that his 
inability to perform was caused by such settlement. 

Appeal from the District Court of the United States for the Western 
District of Louisiana ; George W. Jack, Judge. 

Suit by William S. Biles and others against Lessie Shaw Gandy. 
From a decree for defendant, plaintiffs appeal. Affirmed. 

William H. Hawkins, of Homer, La., and Joseph Moore, of Shreve- 
port. La. (Moore, Johnson & Boatner, of Shreveport, La., on the brief), 
for appellants. 

S. L. Herold and C. H. Lyons, both of Shreveport, La. (Thigpen, 
Herold & Lee and Wallace, Lyons & Wallace, all of Shreveport, La., 
on the brief), for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The relief sought by the bill filed by the 
appellants was the specific enforcement of a written contract whereby 
the appellee agreed to sell a one-half interest in her undivided oil, gas, 
and mineral rights in described land to George R. Slentz, one of the 
appellants, who, in making that contract, was acting for himself and 
as agent for the other appellants. That contract was entered into after 
the appellee and her two sisters, in a suit brought by them against one 
Langston in a Louisiana state court, had been decreed to be the own- 
ers of a described interest in said land, then under lease and produc- 
ing oil, and while that suit was pending in the Supreme Court of Louis- 

^=9For other cases see same topic & KEY-NUMBER in ^11 Key -Numbered Dlgeata ft Indexes 
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iana on an appeal by Langston. The contract stated the considera-- 
tion of the sale to be that appellee was to receive $65,000, to be paid out 
of oil already run or to be run from said land, that she was to be 
paid "whatever income tax will be due the government by virtue of the 
income of this sale, to be based on the sum of $65,000," and that a re- 
lease of all claims asserted by Langston as to appellee's interest in said 
land was to be obtained hy Slentz ; the appellee's interest to be assigned 
upon compliance with the stipulations as to payment of income tax and 
the clearing of the title so far as the claim of L^ngston was concerned. 

Slentz entered into negotiations with Langston for a release of ap- 
pellee's interest in the land. After Langston had expressed a willing- 
ness to execute such a release for $50,000, one-half in cash and the 
remainder in bankable paper, he not to be bound until he received the 
cash and paper, and while appellants were arranging to con^>ly with 
those terms, Langston released his claim as to the interests of die ap- 
pellee and her two sisters for $100,000 in cash, which was furnished by 
A. R. Heintz, and a share in the oil to accrue to said interests. The 
attorneys for the appellee and her two sisters acted for them in effect- 
ing that settlement ; a feature of the arrangement made being a trans- 
fer by the three sisters of a half-interest in their mineral rights to 
Heintz, who put up the money paid to Langston, 

The granting of the relief sought was resisted on the grounds that 
the appellants failed to comply, or to be ready to comply, with their 
part of the contract within a reasonable time, that the provision as to 
payment of income tax was too vague and indefinite for the contract to 
be specifically enforceable,, and that the appellants did not procure, or 
become entitled to, a release of Langston's claim to the appellee's in- 
terest. If the denial of the relief sought is sustainable on one of those 
grounds, the other grounds need not be considered. 

In behalf of the appellants it is contended that their failure to ob- 
tain the release by Langston of his claim to the interest of which ap- 
pellee was decreed to be the owner was due to the act of the latter in 
procuring a release by Langston of that interest when the appellants 
were ready, willing, and able to comply with their undertaking in that 
regard, that the appellee cannot rely upon a default which she herseK 
caused, and that appellants, upon reimbursing the appellee for the out- 
lay made by or for her to secure Langston s release, and paying the 
amount called for by the provision as to income tax, are entitled to a 
specific performance. 

We are not of opinion that the evidence adduced required the con- 
clusion that appellants would have obtained the release by Langston 
of the appellee's interest alone, but for the consummation of the trans- 
action which resulted in his release of that interest, together with 
others. The appellants never acquired an enforceable right to a release 
by Langston. The evidence indicated that at one stage of the negotia- 
tion with Langston he indicated a willingness to release appellee's in- 
terest for $40,000, but that, when appellants offered to pay that amount, 
Langston declined to accept it, saying he would have to have $50,000. 
He remained at liberty to change his mind again. What happened 
shows that he preferred a settlement of the entire litigation in which he 
was engaged to a settlement as to a part only of his claim. It would 
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be a mere guess to say that, after it was disclosed to Langston that 
there was an opportunity for him to dispose of his entire claim for a 
satisfactory consideration, he would have released his claim to appellee's 
interest alone on the terms which the appellants arranged to comply 
with, if a compliance with those terms had been tendered before the 
disposition of the entire claim was effected. The evidence is not incon- 
sistent with the conjecture that the appellants would have failed to ob- 
tain the release Aey sought, even if Langston had not made the settle- 
ment he did make before the appellants were ready to comply with the 
terms on which they expected to obtain the required release. The ob- 
taining by the appellants of the stipulated release by Langston was a 
condition- precedent to their acquisition of the right to the transfer 
contracted for* 

"To entitle themaelves to a decree for a specific performance of a contract 
to seU land it has always been held necessary that the purchasers should ten- 
der the purchase money. This is the rule In the ordinary case of a mutual 
contract for the sale and purchase of land. And the rule Is still more strin- 
gently applied in the case of an optional sale, like the present one, where 
time is of the essence of the contract, and where Crowther could not have 
enforced specific performance. In sudbi a case, if the vendee wish to compel 
the other to fulfill the contract, he must make his part of the agreement pre- 
cedent, and cannot proceed against the other without actual performance of 
the agreement on his part, or a tender and refusal." Kelsey v. Crowther, 1C2 
U. S. 404, 408, 16 Sup. Ct. 808, 810 (40 L. EH. 1017). 

It is not necessary to decide whether the just stated rule would or 
would not have been applicable in the instant case, if the inability of the 
appellants to perform their part of the contract had been shown to have 
bien caused by the appellee. We are not of opinion that the evidence 
adduced required or warranted the conclusion that it was so caused, or 
that the appellants would have been able to comply with what was re- 
quired of tiiem if the settlement which Langston made had not been 
consummated before the appellants were ready to comply with the terms 
on which they expected to. obtain the stipulated release, to which they 
never had any enforceable ri^ht. Even if Langston had not released 
his entire claim, the ability of the appellants to perform their part of 
the contract would have remained subject to the consent of a third per- 
son, until that consent was so given as not to be subject to be with- 
drawn at will. It cannot properly be said that the appellee caused the 
default by the appellants, as Langston's consent to make the transfer 
sought by the appellants remained subject to be withdrawn for any 
reason, or without any reason, and was withdrawn, under circumstances 
not disclosing whether Langston's change of mind would or would 
not have occurred, but for the consummation of the trade for the re- 
lease of his entire claim. 

The conclusion is that the court properly refused to decfee specific 
performance of the contract The decree is affirmed 
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In re FRIEND et aL 
AppMl cf €M>BI>ON et aL 

(Gircoit Court of Aiipeals, Second Gireait. December 14, 1921.) 

No. 68. 

L Baaioruptcy <8=>44a— Order dengiiv petition for delivery of soods aod ac- 
eoiaito reviewable by appeal, and not by petition to revise. 

An order of the bankruptcy court, denying a petition for the return 
of goods on which the petitioner claimed a lien, and the delivery of ac- 
counts and commercial paper arising from sales of other similar goods, 
was reviewable by appeal, and not by petition to revise. 

Z. Bonkraplfliy «s»188(»)— Inaataial that eontraet mder vMA pettttoner 
claimed lien ia with only pari of m cm b era of flim. 

Where property passing into the possession of the bankruptcy court 
on the bankruptcy of W. B. F. ft Co., a firm consisting of two men and two 
women, was claimed by vendors under a contract attempting to give a 
lien, it was Immaterial that the contract was with the two men, individu- 
ally and as partners under the firm name of W. B. F. ft Co.; the sale 
being to, and the agreement with, the firm now in bankruptcy. 

3. Sales ^=»313 — ^Agreement that vendor should have lien on good!» and pro- 
eeeds in hands of vendee held eontraiy to statute. 

An agreement between an unpaid vendor, who still had possession of 
the goods sold, and the vendees, providing that the vendor had a valid 
and subsisting lien on the goods, that, the goods should be consigned to 
the vendees for sale by them, and that the lien should apply to the pro- 
ceeds of sales and cover all moneys, accounts, or commercial paper re- 
ceived as the result of sales, when unrecorded, was Invalid, under Personal 
Property Law N. Y. § 134, giving the unpaid seller a right to retain 
goods for the price while he is in possession, and section 137, declaring 
that the unpaid seller loses his lien when the buyer or his agent law- 
fully obtains possession of the goods. 

Appeal from and Petition to Revise Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Henry Friend and others, doing business as W. B. 
Friend & Co., bankrupts. From an order denying their petition for 
the delivery to them of goods and accounts, Maurice Gordon and 
others appeal and file a petition to revise. Petition dismissed, and or- 
der affirmed. 

Prior to October, 1920, the appellant partnership (Gordon & Ck>ben) sold to 
the bankrupts In the city of New York a quantity of velveteen. It was not 
paid for, and vendors sued for the purchase price. In said October this suit 
was compromised and discontinued, in pursuance of a written agreement made 
between the bankrupt firm and the vendors, appellants Gordon & Cohen. 
This agreement recites that at its date the velveteens are in the possession 
of the appellant vendors and are "held by them u^ider their lien as unpaid 
sellers of said velveteen." It nowhere positively appears how or why the 
vendors retained possession of that which they had sold. 

Said agreement continues with an acknowledgment by the bankrupts that 
they are "now Indebted" to the vendors in the price of the goods. They agree 
to give (and gave) to the vendors certain promissory notes maturing at divers 
times, which in the aggregate made up the amount of indebtedness; i. e., the 
price of the goods.' The writing continues by acknowledging that the vendors 
appellants "now have possession" of the goods, and tiiat said vendors "have a 

^ss>For otb«r cama see Mme topic ft KS^T-NUMBBR iIl^all Key-Numbered Digests A Indexes 



Digitized by 



Google 



154 278 FEDERAL REPORTER 

valid and subsisting lien" thereupon to the extent of the said purchase price ; 
i. e., the aggregate of the said promissory notes. It is then agreed that the 
vendors "shall intrust" the said velveteens to the now bankrupt firm, but that 
such delivery shall not **mitigate or minimize or affect the said lien of the 
[vendors appellants] on or against said velveteens." 

The next paragraph of this written agreement declares that said velveteens 
shall "subject to the said lien ♦ • • be consigned" to the now bankrupt 
firm "for sale by them, and the said lien on and against said velveteens shall 
continue and shall extend to and apply to the proceeds of sale" of the same. 
In the next paragraph of the agreement the bankrupt firm agrees to "receive 
and hold the said velveteens for the account of (vendors-appellant) and always 
subject to the said lien," which lien shall also cover all moneys, accounts, or 
commercial paper received as the result of the sale by the bankrupt firm of 
said velveteens. The agreement concludes with a proviso that, if default is 
made in payment of any of the promissory notes given, the vendors may enter 
any place where the velveteens or any commercial paper of the above-described 
kind are kept and "may remove [the same] and again take possession" 
without legal proceeding. 

Some three months after the execution of this written contract and the 
consequent delivery of the velveteens to the bcmkrupts, the latter did default 
in respect of one of the promissory notes above mentioned, and thereupon made 
a general assignment to creditors, which was promptly fc^lowed by a petition 
in bankruptcy. During this three months some of the velveteens had been 
sold either on open account or against commercial paper, but a large quantity 
of the goods passed into the possession of the bankruptcy court, as did also 
the accounts, etc., last above referred to. 

Thereupon Gordon ft Cohen petitioned in the District Court for a return of 
the goods and delivery of the' account, etc., arising from such sales as had 
been made thereof by the bankrupts, basing their demand wholly upon the 
contract above outlined. The firm in bankruptcy consists of four i)ersons, all 
named Friend, two men and two women ; this written contract was made with 
the two men "individually and as partners under the firm name of W. B. 
Friend & Co." 

The District Court refused the petition, and the vendors thereupon took 
this appeal and petition to revise. 

A. A. Silberberg, of New York City, for appellant and petitioner. 
David W. Kahn, of New York City, for respondent. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
question presented is raised both by an appeal and a petition to re- 
vise. But the matter before the District Court was in effect an asser- 
tion by the vendors of a right to property in the possession of the 
court's representative in the bankruptcy; it was an endeavor by a 
third party to take something away from the estate in bankruptcy. 
Consequently the appeal taken is proper under In re Prudential, etc., 
Co. (C. C. A.) 270 Fed. 469, and the petition to revise is not proper. 

[2] The fact that in the written agreement above recited but two 
Friends are named as the partners constituting the firm is quite im- 
material. It is admitted that in ordinary parlance the bankrupt firm 
is the same firm as made agreement with the appellants ; non constat * 
but that the two women were subsequently admitted; but, even if 
that be not true, the sale was to a firm, and the agreement was with 
a firm, and that firm is now the bankrupt firm. 

[3] All the transactions above referred to took place in New York, 
and it summarily states the difficulty in appellant's position to say that 
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the entire contract upon which appellant relies is a wholly unsuccess- 
ful attempt to evade sections 134-137 of the Personal Property Law 
(Consol. Laws, c. 41) of this state. Statute in effect September 1, 
1911 (Laws 1911, c. 571). 

By section 134 the unpaid seller of goods has the "right to retain 
them for the price while he is in possession of them." This is the ven* 
dor's lien which appellants exercised and to which they had good 
right. But section 137 declares that the *^unpaid seller of goods loses 
his lien thereon * * ♦ (b) when the buyer or his agent lawfully 
obtains possession of the goods." 

Nowhere in this record is it asserted that at any of the times men- 
tioned the vendors appellants had title to the goods or owned the goods. 
They rest upon the proposition that their vendor's lien was by specific 
agreement kept alive and permitted to affect, not only the goods them- 
sdves while in possession of the bankrupt vendees, but the proceeds 
of those goods as far as such proceeds can be traced. 

There was no record made of this agreement. It is a rather naive 
instance of an attempted secret Hen. There is no secrecy about a ven- 
dor's lien when he is in possession of that upon which the lien exists ; 
and possession is sometimes a very technical word. But here there 
is no pretense of possession, and it is of the essence of appellant's posi- 
tion that, although the buyer lawfully obtained possession of the goods, 
3'et nevertheless by secret agreement between vendors and vendee the 
lien was continued, and continued by this secret agreement. 

This is flying in the face of the act ; it is the sort of thing the stat- 
ute is designed to prevent, and in so doing the act is in accord with 
the spirit of nearly all modem legislation. No multiplication of words 
can disguise the repugnancy of this transaction to the statute. 

The petition to revise is dismissed, without costs, and the order ap- 
pealed from is affirmed, with costs. 



SHASTA COUNTY v. MOUNTAIN COPPER CO.. Limited.* 

<Clrcnlt Court of Appeals, Ninth Circuit. January 0, 1022. Rehearing Denied 

February 20, 1922.) 

No. 3760. 

Taxation ^=»4S5(4) — Increa» of assessment by board of equalization in dis- 
regard of tiie evidence held invalid. 

Under Pol. Code Cal. ff 3673, 3679, relative to increases of assessments 
by boards of equalisation, where the only evidence before the board was 
to the effect that the assessors had valned mining property at its full 
value, but the board arrived at a higher value by the adoption of a 
formula respecting the value of the ore, without receiving any evidence as 
to the cost of extracting, reducing, and marketing the ore, the increase 
was invalid. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. • 

^s»For other casda 866 same topic A KEY -NUMBER fn all Key-Numbered Digests A Indexes 
•Certiorari denied 258 U. S. — . 42 Sup. Ct. 462. 463, 6C L. Bd. — * 
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Suit by the Mountain Copper Company, Limited, against Shasta 
County. Judgment for plaintiff, and defendant Tarings error. Af- 
firmed. 

See, also, 278 Fed. 158. 

This and two other actions Involve like questions and can be generally 
considered in this one opinion. In two of these three actions the Mountain 
Copper Company sought to recover portions of taxes paid under protest to the 
county of Shasta, Cal., for the fiscal year ending June 30, 1920, and in the 
other the Balaklala Consolidated Copper Company sought to recover for 
taxes paid by it It is alleged that the county assessor put a value of $125,000 
upon the real property of the Mountain Copper Company and $180,000, upon 
the property of the Balaklala Company ; that these values were SO per cent, 
of full cash values, made in pursuance of a custom to value all property at 50 
per cent of its real value; that the board of supervisors of Shasta county, 
sitting as a board of equalization, cited the corporations to appear and show 
cause why the assessments upon their respective properties should not be 
increased; that the companies appeared with counsel and officials, and pre- 
sented evidence that the values were not in excess of those fixed by the 
assessor, but that the board, without receiving evidence to the contrary, ar- 
bitrarily and Ulegally fixed the valuation of the property of the Mountain 
Copper Company at $549,000, and that of the Balaklala Consolidated at 
$327,700 ; that the board, in increasing the valuation, acted fraudulently and 
capriciously, and without sufficient or any evidence to justify such Increases. 

The District Court held that the equalisation as made was void and tliat 
the plaintUTs were entitled to recover all taxes paid on valuations in excess 
of those put upon the property by the assessor, and Judgment was rendered 
in favor of plaintiffs for all taxes paid on valuations in excess of sums assessed 
by the assessor. 

Jesse W. Carter, Dist Atty., of Redding, Cal., and Morrison, Dunne 
& Brobeck, of San Francisco, Cal. (Edward Hohfeld, of San Francis- 
co, Cal., of counsel), for plaintiff in error. 

C. W. Durbrow, of San Francisco, Cal., and W. D. Tillotson, of 
Redding, Cal., for defendant in error. 

Before GILBERT, ROSS, and HUNIT, Circuit Judges. 

HUNT, Jl^ircuit Judge (after stating the facts as above). The 
method which the board of equalization pursued was explained by the 
county auditor, who said that the board gave to him the following 
figures for the mines which belonged to the Mountain Copper Com- 
pany : Mineral contents, 2.3 per cent, copper, which means 46 pounds 
per ton, less 8 pounds, or 38 pounds net. At $.1798, $6.83 per ton, 
268,000 tons, gives a value of $1,830,440; 30 per cent., $549,132. 
The assessed value is $549,000. 

One of the supervisors testified that he did not think that the board 
took any evidence in connection with the formula or method adopted, 
to show what it would cost to extract, reduce, and market the ore ; that 
the board discussed the matter, and knew that the general supposi- 
tion was that the mine had produced large profits ; and that the pur- 
pose was to use the same relative value as was placed on other prop- 
erties all over the county. Another member said that the action of 
the board was based on the tonnage blocked out and the metal con- 
tent, and the average price of copper and gold and silver during the 
preceding 10 years, and then taking 30 per cent, of that amofont as 
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the assessed v^lue, but that the board did not take any evidence to as- 
certain the exact cost of mining and reduction, or take into consider- 
ation the net value that might be in the ore after expenses of reduction 
and marketing were allowed. Witness said that the board acted on 
their own judgment in adopting 30 per cent, as the basis for assess- 
ment, and without evidence as to the value of the properties, except 
that of the general manager. The general manager testified positively 
that, while in years past the mine of the Mountain Copper Company 
had been profitable, m March, 1919, it was abandoned as exhausted. 
There was no contradiction of this evidence. 

The power of the board of equalization, under section 3673 of the 
PoliticaJ Code of California, is : 

"After giving notice in such manner as it may by rule prescribe, to increase 
or lower tbe entire assessment roll, or any assessment contained therein, so as 
to equalize the assessment of the property contained in said roll, and make 
the assessment conform to the true value of such property in money." 

It appears that it was the custom of the county assessors of Shasta 
county to assess all property in the county so as not to exceed SO per 
cent of the value of such property, as indicated by usual and ordi- 
nary sales. By section 3679 the board must use the abstract and all 
other information it may gain, from the records or elsewhere, in equal- 
izing assessments. But by the only evidence produced the Mountain 
Copper Company property was worth not to exceed $250,000, or an 
assessable valuation of $125,000. While there was some testimony that 
the board considered other matters, there can be no dispute that as 
a fact the board acted upon the formula stated, and without any justi- 
fiable showing t)Ut the value of the property at 30 per cent, of the value 
worked out under the formula. 

The board may have meant to equalize justly, yet it is very plain 
that they adopted a method which had ^^ substantial evidence to sup- 
port it, and which appears to have worked gross injustice. In the evi- 
dence concerning the value of the BalaWala property before the board 
the tonnage was put at 112,500 tons as the total value of the ore, which, 
multiplied by 78 cents, gave approximately $80,000 as the value, and 
no other person, except the general manager, gave evidence of value. 

In People v. Reynolds. 28 Cal. 112, the Supreme Court of California 
held that a board of equalization has no more right to add to the as- 
sessed value of property, without evidence authorizing them to do 
so, than a court or jury has to find fact and determine the rights of 
litigants without evidence. That view was approved in. Oakland v. 
So. Pac. Co., 131 Cal. 229, 63 Pac. 371. In Los Angeles Gas & Elec, 
Co. V. County of Los Angeles, 162 Cal. 164, 121 Pac. 384, 9 A. L. R. 
1277, the court, after stating the general rule that the conclusion of 
assessing officers when honestly arrived at> and when not made in pur- 
suance of some fixed rule or general system, the result of which is 
necessarily discriminatory and inequitable, is conclusive on the courts, 
although erroneous; held that an assessment will be voided where the 
board has proceeded arbitrarily and in willful disregard of the law in* 
fended for their guidance and control, with the evident purpose of 
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imposing unequal burden upon certain taxpayers, or unless, or where, 
there is something equivalent to fraud in the action of tlie hoard. 
Greene v. Louisville & I. R. R. Co., 244 U. S. 499, 37 Sup. Ct. 673, 61 
h. Ed. 1280, Ann. Cas. 1917E, 88. 

The cases are such that the board appears to have disregarded all 
evidence that the values were as fixed by the assessor, and without 
evidence to support their action increased the assessments involved 
to the great injury of the rights of the mining companies. The equali- 
zations were therefore invalid, and it was properly so held. 

Decrees affirmed. 



SHASTA COUNTY v. MOUNTAIN COPPER CO^ limited * 

(Circuit Court of Appeals, Ninth Circuit. January 9, 1922. Rehearing Denied 

February 20, 1922.) 

No. 3761. 

In Error to the District Court of the United States for the Second Division 
of the Northern District of California ; Frank H. Budkin, Judge. 

Suit by the Mountain Copper Company, Limited, against Shasta County. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Jesse W. Carter, Dist. Atty., of Redding, Cal., and Morrison, Dunne ft Bro- 
beck, of San Francisco, Cal. (Edward Hohfeld, of San Francisco, Cal., of 
counsel), for plaintiff in error. 

C. W. Durbrow, of San Francisco, Cal., and W. D. Tillotson, of Redding, 
CSal., for defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Upon authority of County of Shasta t. Moun- 
tain Coiner Co., Limited, 278 Fed. 155, the decree of the District Court is 
affirmed. 

•Affirmed. 



SHASTA COUNTY v. BALAKLALA CONSOL. COPPER CO.* 

(Circuit Court of Appeals, Ninth Circuit. January 9, 1922. Rehearing Denied 

February 20, 1922.) 

No. 3762. 

In Error to the District Court of the United States for the Second Division 
of tbe Northern District of California ; Frank H. Rudkin, Judge. 

Suit by the Balaklala Consolidated Copper Company against Shasta 0)un- 
ty. Judgment for plaintiff, and defendant brings error. Affirmed. 

Jesse W. Carter, Dist. Atty., of Redding, Cal., and Morrison, Dunne ft 
Br«beck, of San Francisco, Cal. (Edward Hohfeld, of San Francisco, Cal., of 
counsel), for plaintiff in error. 

F. J. Solinsky, of San Francisco, Cal., W. D. Tillotson, of Redding, Cal., 
and C. W. Durbrow, of San Francisco, Cal., for defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Upon authority of County of Shasta v. Mountain 
Copper Co., Limited, 278 Fed« 155, the decree of the District Court is af* 
firmed. 

Affirmed. 

•Certiorari denied 258 U. S. — , 42 Sup. Ct. 462. 463. 66 L Ed — . 
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DOMINION PHOSPHATE CO. v. LANG et at 

(Girciiit Court of Appeals, £*ifth Circuit January 28, 1022.) 
No. 3777. 

L Sales «s>153, 377-<-TeDder of delivery umieeeBMry after repinBatioo bgr 
other party; aHesatioo of buyer's repudiation renders allccation of sell- 
er's tender unneeeflsary* 

The seller Is not required to tender delivery of the goods after notice 
from the buyer that it would not be accepted, so that a declaration al- 
leging repudiation of the contract by the buyer sufficiently alleges a 
breach, without an allegation of tender of delivery. 

2. Pleadbis «s»193(8)«— EnnonoiHis eialm for damages does nei make deelarar 

tion demunnaMe. 

Where the declaration alleges a cause of action for breach of contract, 
It is not rendered demurrable because It makes claim for damages which 
cannot be recovered under the facts alleged, or because It Incorrectly al- 
leges the measure of damages. 

3. Limitation of actions ^=»127 (4) ^Amended declaration for breadi of same 

contract held not to state new cause of action. 

Where demurrer was sustained to the original declaration for breach 
of contract, because the damages claimed were not recoverable under the 
facts alleged, an amended declaration alleging breach of the same con- 
tract does not state a new cause of action, and should be permitted, 
though the statute of limitations had run against the cause of action 
after the original declaration was filed. 

In Error to District Court of the United States for the Southern 
District of Florida ; Rhydon M. Call, Judge. 

Action by the Dominion Phosphate Company against J. M. Lang 
and another, partners as J. M. Lang & Co. Judgment for defend- 
ants, and plaintiff brings error. Reversed and remanded. 

W. A. Carter, of Tampa, Fla., for plaintiff in error. 
Peter O. Knight, of Tampa, Fla., for defendants in error. 

Before WALKER and BRYAN, Circuit Judges. 

BRYAN, Circuit Judge. In its declaration plaintiff in error alleges 
that by contracts in writing it sold to the defendants in error large 
quantities of phosphate rock, some of which defendants in error after- 
wards refused to accept and gave notice to plaintiff in error that they 
did not intend further to comply with their contracts ; that the min- 
ing operations of plaintiff in error had been greatly lessened by reason 
of the storage in its bins of the phosphate rock bought by defendants 
in error, and that it had been thereby deprived of the profits it could 
have earned in the mining and sale of phosphate rock to others, to its 
damage, etc. 

A demurrer to the declaration was sustained, the court being of 
opinion that the damages claimed were not recoverable under the 
facts pleaded in the declaration. Thereafter plaintiff in error made 
application to file an amended declaration, seeking to recover as dam- 
ages the profits it would have earned if the contracts had been per^ 

4s9For other cases see same topic & KEY-NUMBEB in all Key-Numbered Digests & Indexes 
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formed, or the difference between the contract price, and the market 
value. That application was denied, upon the ground that the amend- 
ed declaration, tendered set up a new cause of action which was bar- 
.red by the statute of limitations. Plaintiff in error declining to plead 
further, there was judgment final on demurrer. Errors are assigned 
upon the orders sustaining the demurrer and denying the application 
to amend. 

[1] We are of opinion that the original declaration states a cause 
of action, because we think it sufficiently, though imperfectly, alleges 
breaches of the contracts. It was unnecessary to allege tender of de- 
livery of the phosphate at the point of shipment, as provided in the 
contracts, according to allegations contained in the declaration, after 
notice that such delivery would not be accepted. SulKvan v. Mc- 
Millan, 26 Fla. 543, 8 South. 450, and cases there cited. 

[2] A cause of action being alleged, the question arises whether a 
demurrer lies for failure correctly to allege the measure of damages. 
In 21 R. C. U 514, it is said: 

"It is well settled that demurrer is not a proper method of determining 
what is the proper measure of damages, where a cause of action is pre- 
sented entitling the plaintiff to some damages, even though they are merely 
nominal. And so a demurrer does not lie to a declaration because it claims 
other or greater damages than the case made legaUy entitles the plaintiff to 
recover. Such questions are, a^ a rule, properly raised and settled by ob- 
jections to the testimony at the trial, or by instructions to the Jury as to the 
law applicable to the points raised, or may be cause for reforming the dec^ 
laration, when calculated to embarrass the fair trial of the case." 

The rule in Florida appears to be as just above stated. See W. U. 
Tel. Co. V. Milton, 53 Fla. 484, text 491, 43 South. 495, 11 L. R. A. 
(N. S.) 560, 125 Am. St. Rep. 1077, and cases there collected. It was 
error, therefore, to sustain the demurrer. 

[3] We are of opinion, also, that the proposed amended declaration 
does not. set up a new cause of action, and, consequently, that the court 
below erred in denying the application to file it. The allegations of 
fact are substantially the same in both the original declaration and the 
amendment tendered. The cause of action set out in each is the 
breach of the same contracts. In S. A. L. Railway v. Renn, 241 U. S. 
290, 36 Sup. Ct. 567, 60 L. Ed. 1006, it is said : 

"If the amendment merely expanded or amplified what was alleged in sup- 
port of the cause of action already asserted, it related back to the commence- 
ment of the action, and was not affected by the intervening lapse of time. 
[Citing cases.} But if It introduced a new or different cause of action, it was 
the equivalent of a new suit, as to which the running of the limitation was 
not theretofore arrested.*' 

In the cited case, suit was brought in a state court in North Carolina. 
The Supreme Court of the United States stated the substance of the 
original complaint in the following language: 

**That the defendant was operating a line of railroad in Virginia, North 
Carolina, and elsewhere, that the plaintiff was in Its employ, that when he 
was injured he was in the line of duty and was proceeding to get aboard one 
of the defendant's trains, and that the injury was sustained at Godiran, Ta., 
through the defendant's negligence in permitting a part of its right of way 
at that place to get and remain in a dangerous condition." 
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An amendment alleging facts which brought the 6ause of action 
within the provisions of 3ie federal Employers' Liability Act (Comp. 
St. §§ 8657-8665) was held not to state a new cause of action. This 
case appears to us to be ruled by Friederichscn v. Renard, 247 U. S. 
207, 38 Sup. Ct 450, 62 L. Ed. 1075, in which it is said: 

**The cause of action is the wrong done, not the measore of compensation 
for It, oir the character of the relief sought/' etc. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 

KING, Circuit Judge, took no part in the consideration or decision 
of this case. 



lIABfiS BIBBON CO. ei sL T. PILOiURY. 
In re DA COSTA. 

(Circuit Court of Appeals, Fifth Circuit F^raarj 6, 1922.) 

No. 8724. 

L Baaknqitcy «s>166(4)— Pftyments by inBolvenl^ effeetiiig inrefereiMe^ are 
Ti^dable, If creator had reason to believe preference would result. 

Where it was clearly shown that the pajnnents in controversy were 
made when the bankrupt was insolvent, and that they operated as a 
preference, such preference was voidable by the trustee, under Bank- 
ruptcy Act, f 60b (Comp. St { 9644), as amended, if at the time the 
creditor had reasonable cause to believe such payments would effect a 
preference. 

t. Bankra|»tey ^=»903 (3) ^Evidence held to sostaln ilncHng creditor knew 
banbropi was heolveiift and Itet pref erenee would resuli. 

Evidence that a creditor forced the bankrupt to pay a part of a debt 
not yet due, because the creditor believed that bankrupt was attempting to 
transfer his assets into cash and to conceal it from his creditors, and that 
the creditors had prepared an affidavit of attachment charging the debt- 
ors with 8u<di intent, held to sustain a finding that the creditors had 
reasonable cause to believe that the bankrupt was insolvent within 
Bankruptcy Act S 1 (Comp. St. S 9585), providing that a person shall 
be deemed iDBolvent when his property, exclusive of that he has conveyed 
or concealed to defraud his creditors, shall not be sufficient to pay bis 
debts, and that the creditors also had a reasonable cause to believe that 
the payments would effect a preference. 

Appeal from the District Court of the United States for the East- 
cm District of Louisiana; Rufus E. Foster, Judge. 

Suit by Edward Pilsbury, as trustee of the estate of Philip Da Costa, 
bankrupt, against the Marks Ribbon Company, and others. Decree 
for complainant, and defendants appeal. Affirmed. 

Edwin T. Merrick, Ralph J. Schwarz, and Morris B. Redmann, 
all of New Orleans, La., for appellants. 

St. Clair Adams, of New Orleans, La., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

^S3»For other ea^es tee same topic & KBT-NUMBBR in mil Key-Numbered Digests a Indexes 
278 F.— U 
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WALKER, Circuit Judge* This is an appeal from an order in fav- 
or of the appellee, the trustee of the estate of Philip Da Costa, a 
bankrupt, who attacked as voidable preferences two payments made 
by the bankrupt to the appellant, Marks Ribbon Company, a partnership, 
one of $500, made on February 20, 1918, by means of a certified 
check of the bankrupt, and the other made on February 21, 1918, by 
the bankrupt assigning an open account for $1,553.28, due to him from 
a mercantile firm in New Orleans. The voluntary petition under 
which the bankruptcy was adjudged was filed on February 23, 1918. 
When the payments were made, the bankrupt was indebted to Marks 
Ribbon Company, for merchandise sold, in the sum of $2,522.62; 
that debt not being due when the payments were made. The making 
of those payments resulted from insistent demands made on the debt- 
or by a member of the creditor firm. 

The evidence disclosed that payment was demanded before the debt 
was due, because circumstances of which a member of the creditor 
firm was apprised led him to believe that the debtor was dishonest, and 
was going to run away after converting, as far as possible, his assets 
into money, with intent to conceal it from his creditors. On Febru- 
ary 20th the creditor firm had its lawyers prepare a petition for a writ 
of attachment against the debtor's property. That petition, which was 
sworn to by a member of the creditor firm, contained the following : 

"Now your petitioner shows unto this honorable court that the defendant 
debtor is about to leave the state permanently without there being a possi- 
bility, in the ordinary course of judicial proceedings, of obtaining or execut- 
ing Judgment against him previous to his departure; and your petitioner 
further shows that the defendant has converted or is about to convert his 
property into money or evidence of debt with the intent to place It beyond 
the reach of his creditors." 

[1] The evidence adduced clearly showed that when the attacked 
payments were made the bankrupt was insolvent, and that those pay- 
ments operated as a preference. This being so, under amended sec- 
tion 60b of the Bankruptcy Act (Comp. St. § 9644), that preference 
was voidable by the trustee if, when the payments were made, the 
creditor had reasonable cause to believe that such pajrments would 
effect a preference. Collier on Bankruptcy (12th Ed.) 903. . 

[2] In behalf of the creditor it is contended that the evidence show- 
ed that it believed, and had good reason to believe, that the debtor had 
assets worth more than the amount of his liabilities. Though the 
creditor so believed, the evidence showed that, when the payments in 
question were made, it had reasonable cause to believe that the debtor 
was insolvent within the meaning of the following provision of sec- 
tion 1 of the Bankruptcy Act (Comp. St. § 9585) : 

'*A person shall be deemed insolvent within the provisions of this act when- 
ever the aggregate of his property, exclusive of any property which he may 
have conveyed, transferred, concealed, or removed, or permitted' to be con- 
cealed or removed, with intent to defraud, hinder, or delay his creditors, shall 
not, at a fair valuation, be sufficient in amount to pay his debts." 

The evidence adduced well warranted the conclusions that the ap- 
pellant firm exacted the payments in question before the debt owing 
to it was due because it believed that there was danger that the debt. 
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if It remained unpaid until it was due, would be rendered uncollectablc 
by the debtor's flight and concealment of his assets; that when the 
appellant firm received those payments it believed that the debtor al- 
ready was, or soon would be, insolvent within the meaning of the 
Bankruptcy Act ; and that any one to whom that debtor was indebted 
on an unsecured demand was likely to lose his debt in whole or in part 
by failing to obtain prompt payment of it. Under the evidence it is 
not fairly open to question that the member of the appellant firm who 
acted for it thought that, to the extent of the payments made, an advan- 
tage over other creditors would be obtained, and that, when those pay- 
ments were made, appellants Had reasonable cause to believe that there- 
by a preference would be effected. 

It follows that the decree appealed from was not erroneot». That 
decree is affirmed. 



VIOLETTE et al. v. UNITED STATES. * 

(Circuit Court of Appeals, Ninth Circuit. January 9, 1922.) 
No. 3700. 

1. ComplrMy «s»43(6)— CounU dmrgUm eonspiraey to poflBess and 

port intoxicaiiiii; liqu<Nrs held suffiefent. 

Counts of an indictment charging that defendants conspired to possess 
Intoxicating liquor with Intent to use, in violation of the National Pro- 
hibition Act, and to effect the object of the conspiracy had possession of 
600 quarts of liquor with intent so to use it, and conspired to transport 
intozicatixig liquor without permit or without making record, and to 
effect the object of the conspiracy, transported such liquor, are sufficient. 

2. Intoxiealiiig liquors <d=»236(5)— Flndbig of still and supplies held to war- 

rant intorenee of intent. 

Evidence that a still was found in a building on the premises of one 
defendant, and that the other defendant was present, and that there 
were also found quantities of mash, sugar, hops, and yeast, and Canadian 
liquor and moonshine whisky, field sufficient to warrant the jury In in- 
ferring defendants' intent. 

3. Intofxieating liquors ^s»^33(2) — ^Testimon^ of surrounding elreomstanees 

relevant* to show intent in possession of liquor. 

Testimony of the circumstances surrounding the discovery of the still 
and of the conduct of defendants was relevant to show their Intent with 
reference to the liquor. 

4. Criminal law ^=>829 (3) — Requested charges defining oonspiraey held suf- 

fleientily covered. 

Where the court had quoted the statutory definition of conspiracy, and 
had sufficiently covered the essential elements in further explanation, 
there was no error In refusing requests for instructions as to what con- 
stituted conspiracy. 

5. Criminal law ^=s>1167 (IS) ^-Invalid counts, unnecessary to sustain Judg- 

nMtat> do not harm accosed. 

Where defendants were convicted on five counts, two of which were 
sufficient, and were sustained by the evidence, the verdict being general, 
and the judgment being under the whole indictment, and the sentence 
not exceeding that which might have been imposed under the two good 
counts, defendants cannot complain that the other three counts were In- 
sufficient. 

^59Por other cases see same topic & KBY-NUMBER in all Key-Numbered Dixests & Indexes 
•Certiorari denied 257 U. S. — , 42 Sup. Ct. 382, 6C U Ed. — . 
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In Error to the District Court of the United States for the District of 
Montana.; George M. Bourquin, Judge. 

Fred Violette and another were convicted of conspiracy to violate the 
revenue and liquor laws, and they bring error. AflSrmed. 

Dan J. Heyfron, Chas. A. Russell, John E. Patterson, Chas. N. 
Madeen, and H. H. Clarke, all of Missoula, Mont, for plaintiffs in 
error. 

•John ir. Slattery, U. S, Atty., and Ronald Higgins and Wellington 
H. Meigs, Asst U. S. Attys., all of Helena, Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judge. 

HUNT, Circuit Judge. Plaintiffs in error, to be called defendants, 
seek review of conviction under five counts of an indictment which 
charged (1) conspiracy to carry on the business of distillers without giv- 
ing a bond as required; (2) conspiracy to make and ferment a certain 
mash fit for the production of spirits in a building other than a distillery 
authorized by law; (3) conspiracy to have in their possession and custo- 
dy and under their control a certain still set up, witiiout having register- 
ed the still with the collector of internal revenue, as required by law ; (4) 
conspiracy to have in their possessioin intoxicating liquor, with intent 
to. .use the intoxicating liquor in violation of the National Prohibition 
Act, and to effect the object of the conspiracy, had in their possession 
intoxicating liquor, about 600 quarts, with intent to use the same in 
violation of the National Prohibitipn Act ; (6) conspiracy to transport 
intoxicating liquor, whisky, without first obtaining a permit from the 
Commissioner of Internal Revenue so to do, and without making record 
showing in detail the amount and kind to be transported and tiie con- 
signee and the place of transportation, and that to effect the object of 
the conspiracy defendants did unlawfully transport without first obtain- 
ing a permit and doing the things required by law. 

Plaintiffs in error cite United States v. Yuginovich, 256 U. S. 450, 

41 Sup. Ct. 551, 65 L. Ed. , to support their argument that the first 

three counts are fatally defective, in that the National Prohibition Act 
(41 Stat. 305) repealed sections 3281, 3282, and 3258, R. S. U. S., of 
the Revenue Laws (Comp. St. §§ 5994, 6021. 6022). Inasmuch as the 
judj^ment against defendants must be affirmed for other reasons, we re- 
frain from consideration of that question, which has been certified by 
this court to the Supreme Court under section 239, Judicial Code 
(Comp. St. § 1216), in Brooks v. United States, 43 v^up. Ct. . 

[11 It is clear that the fourth and sixth counts are suflBcient. The 
fourth charges that the defendants unlawfully conspired to have in- 
toxicating Jiquor in their possession intended for use in violating the 
National Prohibition Act. The possession with the unlawful intent is 
plainly alleged. The sixth count is a sufficient charge of conspiring to 
transport whisky without a permit from the Commissioner of Internal 
Revenue, and without making a record as required by law. 

[2, 3] The evidence showed that a still was found in a building near 
the residence of Violette and on his premises, and that Moret was sitting 
near the still ; that in the house in which the still was placed there were 
quantities of mash and sugar, hops, and yeast, a condenser, and gal- 
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Ions of mash in process of fermentation, capable of producing strong 
alcoholic liquor; that in a nearby building tl:^ officers found sacks con- 
taining Canadian liquor and barrels of "moonshine" whisky. The jury 
were authorized to draw inferences of guilt as to the intention of the 
defendants. Testimony of the circumstances surrounding the discov- 
ery of the still and of the conduct of the defendants was relevant to 
show what they were intending to do with the liquor. 

[4] There was no error in refusing certain requests for instructions 
as to what constituted conspiracy. The court quoted the statutory 
definition and sufficiently covered the essential elements in further ex- 
planation. 

[6] The verdict having been a general one, and the judgment having 
been under the whole indictment, and the sentence not having exceeded 
that which lawfully might have been imposed under counts 4 and 6, de- 
fendants cannot complain. Abrams v. United States, 250 U. S. 616, 40 
Sup. Ct. 17, 63 L. Ed. 1173. 

Judgment affirmed. 



COBB v. McDONALD-WEIST LOGGING 00. 

(Clrcnit Goort of Appeals, Ninth Circuit. December 5, 1921.) 

No. 8609. 

L Bankroptci^ «=>314(3>— Corporatloii8 ^»«57 (3) — Statute avirfdiiii* eo»- 
traeto bj f oreiicn eorponitiom not complyiiDc with law not applicable, when 
neiiber party was a eltlMo: failure of fordKo corporatkni to file stato- 
menfts held not to Justify atrikiiifr out daioi filed on eoDtrMt with sueh 
eorporatloo. 

Comp. Laws Alaska 1918, f 660, aTolding contracts made with a citi- 
zen of that district by a foreign corporation or company failing to com- 
ply with statutory provlsionB as to filing statements or eertlflcates, has no 
application, where neither of the parties to the contract was a citizen of 
Alaska, and faUure to file such statements famishes no ground for strik- 
ing out a claim in bankruptcy based on such a contract 

2. Bankmptcgr «=s>314 (8) —Statute avoiding eontiuets for falling to file eer- 
tiflcatea Inapplicable, wfiero bankrupt has accepted benefits. 

Comp. Laws Alaska 1913, S 657, making every contract entered Into 
by any foreign corporation, or any company, or any agent, without 
first having filed statements, certificates, and consents, voidable at the 
flection of the other party thereto, furnishes no ground for striking out a 
claim in bankruptcy by a foreign corporation, where the bankrupt cor- 
poration had accepted the benefits of the contract with the claimant. 

t/Bankniptcgr «=»254— Trustee held not entitled to elect to declare baitfcnipt^s 
contraet Told. 

Where a bankrupt corporation has accepted the benefits of a contract 
made with a foreign corporation, which has failed to comply with Comp. 
Laws Alaska 1913, S 657, making contracts by a foreign corporation or 
its agents voidable at the election of the other party, where statements 
have not been filed as required, the trustee of the bankrupt cannot ex- 
ercise the option of declaring su(A contract void. 

Appeal from the District Court of the United States for Division No. 
1 of the District of Alaska ; Robert W. Jennings, Judge* 

^s»For other cases see same topic A KEY -NUMBER In all Kev-Numbered Digests A Indexes 
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Proceeding by the McDonald- Weist Logging Company for the atf^ 
lowance of its claim in bankruptcy filed against the estate (rf the Craiff 
Lumber Company, bankrupt. An order by the referee itv tenkruptcy 
refusing to expunge the claim was affirmed, and E. L. Gofifc, trustee, 
appeals. Affirmed. 

See, also, 266 Fed. 692. 

John H. Cobb, of Juneau, Alaska, for appellant. 
Roden & Dawes, of Juneau, Alaska, and Arthur I. Moultdn].o£ Port- 
land, Or., for appellee. 

, Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The judgment appealed from in this^ case 
affirmed an order made by the referee in bankruptcy, refusing tio> ex- 
punge from the list of claims against the bankrupt a claim filed by the 
appellee for $27,871.50, with interest thereon from December 20, 1918. 
at 8 per cent, per annum as a general claim, and remanding the cau9e 
to the referee for further proceedings. 

The contention of the appellant is that the claim was based ^om ai 
void contract and therefore unenforceable. Both the appellee anrf 
the bankrupt were corporations of the state of Washington. By thet 
law of Alaska all corporations and joint-stock companies organized' 
under the laws of the United States or the laws of any state or terri- 
tory thereof were required before doing business within the district 
of Alaska, to file in the office of the secretary of the district and in i 
the office of the district court of the division wherein they intenx^ted' 
to carry on business, certain designated statements, certificates, an* , 
consents, and should forfeit a certain designated' amount of money. 
Comp. Laws of Alaska, § 654 et seq. Section 657 of such Compiled' 
Laws is as follows : 

"If any snch corporation or company shall attempt or commence to doi)tisi> 
ness in the district without having first filed said statements, certificates, and : 
consents required by this chapter, it shall forfeit the sum of twenty-five dol- 
lars for every day it shall so neglect to file the same ; and every contract mad^ 
by such corporation, or any agent or agents thereof, during the time it shall so • 
neglect to file such statements, certificates, or consents, shall be voidable at' 
the election of the other party thereto. It shall be the duty of the United ' 
States attorney for the district to sue for and recover, in the name of the ■ 
United States, the penalty above provided, and the same, w^n so recovered^i 
shall be paid into the treasury of the United States." 

And section 660 provides that: 

"If any such coQ>oratlon or company shall jail to comply with anr <^ 
the provisions of this chapter, all its contracts with citizens of the district * 
shall be void as to the corporation or company, and no court of the district, 
or of the United States, shall enforce the same in favor of tire corporation; or' 
company so failing." 

[1] Since neither of the parties to the contract in. question was a 
citizen of Alaska, we quite agree with the court below that section 
660 of the statute of that territory, making void any and! all contracts 
made with a citizen of that district by a foreign corporation or com- 
pany failing to comply with the provisions above referiBd to, has no • 
application to the present case. 
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• [25 The provision of section 657, making every contract entered 
Mito iy aay foreign oorporation or v company, or by any agent or agents 
thereof, -wilJiout having first filed the required statements, certificates, 
and conserfts 'Voitlable at the election of the other party thereto," 
is also plainly inapplicable to the present case, for the reason, not only 
that it does not appear that the bankrupt corporation ever elected to 
treat the -contract it made with the appellee as void, but, on the con- 
trary, it affirmatively appears from the record that it accepted the 
benefit of the contract to a large extent. See section 6708 of Thomp- 
son on 'Corporations, 2d Ed., and the numerous cases there cited. 

[3] That the trustee of the bankrupt cannot under such circum- 
^ances be permitted to exercise sudi option is too plain for discussion. 

The judgment is afl&rmed. 



MeDONALD-WEIST LOGGING CO. ▼. GOBB. 

(GlFCiilt 0#urt of Appeals, Ninth Circuit. December 5, 1921. Rehearlne D<»- 

nieil jBnuary 9, 1922.) 

No. 3704. 

liM^ aaiB logsins <»=s>27(4)^-'Corporation a ''person/' withlD statute con- 
ferrlBg lien for labor on logs. 

Under Gomp. Laws Alaska 1913, S 709, giving every person perform- 
ing labor on or wbo assists in obtaining or securing sawlogs, a lien for 
worlc or labor done, a eorporation contractor may claim a lien, as being 
indnded within the word "person." 

[Ed. Note. — For other definitions, see Words and Phrases^ First and 
Second Series, Persoa.l 

Appeal fromlilie District Court of the United States for Division No. 
1 of the District of Alaska; Robert W. Jennings, Judge. 

Proceeding by the McDonald- Weist Logging Company against E. 
L. Cobb, as trustee in bankruptcy of the Craig Lumber Company, bank- 
rupt. 5*rom a decree for defendant, plaintiff appeals. Reversed and 
remanded, with directions. 

Roden & Dawes, of Juneau, Alaska, and Arthur L Moulton, of 
• Portland, Or., ior appellant. 

John H.'Cobb, of Juneau, Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, vChoait Judge. This case is related to Cobb, Trustee, v. 
'McDonald- Weist Logging Company, 278 Fed. 165, wherein we held 
that the contract between the Craig Lumber Company and the Mc^ 
Donald- Weist Logging Company was valid and enforceable. 

The point presented by this appeal is whether the McDonald- Weist 
' Company « could lawfully claim a lien filed for work done in cutting 
certain logs.pua-siaantto the terms of the contract. Section 709, Com- 
: piled L'iws>c^ Alaska, provides : 
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"Every person performing labor upon, or who diall assist In obtaining or 
securing, sawlogs * * * or other timber shall have a lien upon the same 
for the work or labor done upon or in obtaining or securing the same, 
whether such work or labor was done at the instance of the owner of the 
same or his agent The cook in a logging camp and any and all others who 
may assist in or about a logging camp shall be regarded as a person who as- 
sists in obtaining or securing sawlogs * * ^ or other timber mentioned 
herein." 

It is arj^ed that the statute does not give a lien to a contractor or a 
corporation. The general rule is that a corporation is included with- 
in the word "person." Lewis' Sutherland, Statutory Construction, 
770; 14 C. J. 1233. In Wetzel & T. R. Co. v. Tennis, 145 Fed. 458, 
75 C. C. A. 266, 7 Ann. Cas. 426, after specifying that at common law 
a corporation is deemed a person, when the circumstances in which 
it is placed are identical with those of a natural person, the court, citing 
many cases, held that, where a lien is g^ven to every workman, laborer, 
or bther person the right could be claimed by a corporation. The 
remedy is designed to be general in favor of the party by whom the 
service is rendered. Such a view appeals to us as a fair construction 
of the Alaska statute. Gaskell v. Beard, 58 Hun, 101, 11 N. Y. Supp. 
399 ; Day v. Green, 63 Or. 293, 127 Pac. 772 ; Doane v. Clinton, 2 Utah, 
417 ; Chapman v. Brewer, 43 Neb. 890, 62 N. W. 320, 47 Am. St. Rep. 
779; Bloom on Liens, Sec. 44. Statutes which contain restrictive 
words or expressions, such as those which give the right of lien for 
"personal services" or "manual labor," are (17 R. C. L. 1118) to be 
distinguished from the Alaska statute, which is general in its terms, 
and in which we find no language indicative of the intention to re- 
strict the operation to natural persons only. 

The decree is reversed, and the case remanded, with directions to 
proceed in accordance with the view herein indicated 

Reversed. 



KIRKLIN T. ELLERBE. 

(drcoit Oonrt of Appeals, Fifth Circuit February 1, 1922.) 

No. "3775. 

1. Courts ^=>ZS5 — ^Ttiat plainiiirs title arises from pateiil; or 9/ob of Congress 
does not g;ive federal court Jurisdiction. 

In a suit to enjoin defendant from trenpassing on or interfering with 
plaintiff's possession of land, the mere fact that plaintiff's title comes 
from a patent or under an act of Congress does not show that a federal 
question arises, so as to give a federal court Jurisdiction. 
t. Courts <S=s>299 — Jiirisdldion of federal court cannot be shown by allegallimi 
that defense wiU raise federal question. 

Jurisdiction of a federal court on the ground that a federal question is 
involTed must appear by the petitioner's statement of his own claim, and 
cannot be made to appear by the assertion in his pleading that the de- 
fense raises or will raise a federal question. 
8. Courts €=»1^9--Petition held not to show suit involved federal question. 

In a suit to enjoin defendant from trespassing on or interfering witii 
plaintiff's possession of land, a petition alleging that defendant falsely 
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pretended to enter on the land under a homestead entry, but that, If any 
homestead entry was made, which the petitioner denied, it was an ab» 
flolnte nullity, etc., held not to show, by a statement of facts snch as is 
required in good pleading, that the suit really and substantially involved 
a dispute or controversy as to a right depending on the construction or 
effect of the Constitution, laws, or treaties of the United States, that 
the suit in whole or in part arose out of such controversy, or that a 
decision of the case depended on such construction. 
4. Courto «=»299-*Not enough to aUege tbat federal qnesdoo arises. 

Where Jurisdiction of a federal court is invoked on the ground that a 
federal question is involved, it is not enough to allege that such a ques- 
tion arises, and it must plainly appear that the averments attempting to 
bring the case within federal Jurisdiction are real and substantial. 

In error to the District Court of the United States for the Western 
District of Louisiana ; George W. Jack, Judge. 

Suit by Mrs. Cecelia Leonard EHeftie against Jasper B. Kirklin. 
Judgment for plaintiff, and defendant brings error. Reversed, and 
case dismissed. 

Rhydon D. Webb and James E. Smitherman, both of Shreveport, 
La. (Smitherman & Tucker and Thatcher & Webb, all of Shreveport, 
La., on the brief), for plaintiff in error. 

Leon O'Quinn, of Shreveport, La. (Blanchard, Goldstein & Walker, 
of Shreveport, La., on the brief), for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This suit was commenced by filing a 
petition which alleged that the plaintiff therein was in possession of 
the west half of a named quarter section of land in Caddo parish, 
Louisiana, that the defendant therein had trespassed and depredated on 
said land, and prayed that the defendant be restrained by injunction 
from trespassing or entering upon said land or from interfering in 
any manner with petitioner's possession thereof. Diversity of citizen- 
ship was not alleged, and the only ground of jurisdiction claimed is 
that a federal question was involved. The petition contained aver- 
ments to the effect that the land mentioned was included in the grant 
by Congress to the state of Louisiana of swamp and overflowed lands, 
and in a grant by that state to the board of commissioners of the Caddo 
levee district, a corporation, and was sold and conveyed by that cor- 
poration to ^wo named persons, who sold and conveyed it to the plain- 
tiff. The petition also contained the following: 

''Your orator avers that their title to $;aid land and rights as owner and 
possessor result from acts of pongrests of the United States and depend on the 
construction of aame. That defendant falsely preCendod to enter upon said 
lapd under a homestead entry made under the laws of the United States, but 
your orator avers that, if any homestead entry of said land exists, which is 
denied, same is an absolute nullity. That no rights whatever can or do 
exist thereunder, and that, even though your orators were without title, their 
possession of inclosed land cannot be divested, nor can such land be entered 
upon under a homestead entry. Your orators aver that this cause raises 
federal questions, the determination of which depends on the construction of 
acts cf Congress of the United States and presents a case of which this hon- 
orable court has Jurisdiction." 
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[1-4] The mere fact that the title of the plaintiff comes from a pat- 
ent or under an act of Congress does not show that a federal question 
arises. Jurisdiction on that ground must appear by the petitioner's 
statement of his own claim, and it cannot be made to appear by the 
assertion in the plaintiff's pleading that the defense raises or will raise 
a federal question. The plaintiff in the first instance is confined to a 
statement of his cause of action, leaving it to the defendant to set up 
what is relied on as a defense. Joy v. St. Louis, 201 U. S. 332, 26 
Sup. Ct. 478, 50 L. Ed. 776. Furthermore, without regard to the 
rule which was stated and applied in the just cited case, the petition 
does not show by a statement of facts, such as is required in good 
pleading, that the suit is one which really and substantially involves 
a dispute or controversy as to a right which depends upon the con- 
struction or effect of the Constitution, or some law or treaty of the 
United States ; that the suit, in whole or in part, arose out of such 
controversy, or that a decision of the case depended upon such con- 
struction. It was not made to appear that there was any difference 
or dispute between the parties as to the meaning or effect of any law 
of the United States. Where jurisdiction is invoked on the ground 
that a federal question is involved, it is not enough to allege that such 
a question arises in the case. It must plainly appear that the aver- 
ments attempting to bring the case within federal jurisdiction are real 
and substantial. Blumenstock Bros. v. Curtis Publishing Co., 252 U. 
S. 436, 40 Sup. Ct. 385, 64 L. Ed. 649; Blackburn v. Portland Gold 
Mining Co., 175 U. S. 573, 20 Sup. Ct. 222, 44 L. Ed. 276. We do 
not think that the record shows that the case is one of which the 
court has jurisdiction. 

The judgment is reversed, and the case is dismissed for want of 
jurisdiction. 

SAMLIN V. UNITED STATES. 

(Circuit Court of Appeals, Nfnth Circuit January 9, 1922.) 
No. 3746. 

1. Criminal law <8==>1144(13« 14, 19)— Without biU of mtspUam, evideoee 

and instruefioiiB presumed sufficient and correct and presumed that ex- 
ceptions to evideoee and verdict were not saved. 

On writ of error to a conviction for crime, where there *is no bill of 
exceptions, the court must assume that there was evidence to sustain the 
verdict, that the Jury was properly instructed, and that accused saved no 
exceptions to the admission of testimony or to the form of the verdict 

2. Indictment and Inrorawtlon ^s»l91(^)— ChajHse of maintaining nulsajwe 

for sale sustains convictioo for seHtng. 

Under Rev. St f 1085 (Comp. St. S 1701), providing that the defendant 
may be found guilty of any offeuse necessarily included in that with 
which he Is charged a verdict convicting defendant of unlawfully selling 
intoxicating liquor convicts of an offense within the charge of the informa- 
tion that he maintained a common nuisance; that is a building where 
intoxicating liquor was sold in violation of the National Prohibition Act 
(41 Stat 305). 

^s»Fac othar cast* see same topic 4 KBT-NUMBEll in Mil Kty-Numbered Digests A Indexes 



Digitized by 



Google 



BAUI^llV y. UNITED STATES 171 

(«78 F.) 

3/<€rinfMl law <8s»8S&— Venlict for unlawfully nUkm Uquora heU ceuaraL 
nol '^ipedal verdlci.'' 

In a prosecution for maintaining a common nuisance, tliat Is, a place 
where Intoxicating liquors were unlawfully sold, a verdict finding de- 
fendant guilty of unlawfully selling Intoxicating liquors is a general ver- 
dict and not a "special verdict" whicb generally speaking is one in which 
^. tile Jury ted all the fiicts and refer the decisimi on those facts to the 
;*>l court 

[Ed. Note. — For other definitions, see Words and Phrases. First and 
Second Series, Special Verdict.] 

In Error to the District Court of the United States for the JJistrict 
of Montana. 

John Samlin was convicted of unlawfully selling intoxicating liquor, 
and he brings error. Affirmed. 

Mclntire & Murphy, of Helena, Mont., and Frank Hunter, of Miles 
City, Mont., for plaintiff in error. 

John L. Slattery, U. S. Atty., and Ronald Higgins and Wellington 
H. Meigs, Asst. U. S. Attys., all of Helena, Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The question presented in this case is 
whether the judgment of the court below should be reversed, for the 
reason that the verdict of the jury found the plaintiff in error guilty 
of a crime not charged in the information. The information alleged 
that on or about March 19, 1921, the plaintiff in error, at a designated 
place, "did then and there maintain a common nuisance, that is to 
say, a building where intoxicating liquor, to wit, whisky, was kept and 
sold, in violation of title II of the National Prohibition Act." The 
verdict of the jury was : 

"We, the Jury in the above-entitled cause, find the defendant guilty of the 
unlawful sale of intoxicating liquor, to wit, whisky, on the 11th and 19th 
of March, 1921." 

[1,2] There is no bill of exceptions. We must assume that there 
was evidence to sustain the verdict, that the court properly instructed 
the jury, and that the plaintiff in error saved no exceptions to the 
admission of testimony or to the form of the verdict. The inquiry 
is whether the verdict is compatible with the indictment. Section 1035, 
Rev. Stats. (Comp. St. § 1701), provides: 

"In all criminal causes the defendant may be found guilty of any offense 
the commission of which is necessarily included in that with which he is 
charged in the indictment." 

In 22 Cyc- 468, it is said that a conviction cannot be had of a 
crime — 

''unless the indictment in describing the major offense contains all the essen- 
tial averments of the less, or the greatei: offense necessarily Includes all the 
essential ingredients of the less." 

Upon that rule and the statute we think the judgment of the court 
below is sustainable. The offense charged in the information is the 
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maintaining of a common nuisance, a place where intoxicating liquor 
is sold. Tliere is implied in the definition of the offense the sale of 
liquor in violation of law. If the plairitiff in error maintained such 
a^nuisance — ^that is, if he maintained a place where intoxicating liq- 
uor was sold — he rendered himself subject to the charge of selling 
intoxicating, liquor in violation of law. The act of any one on his 
premises in selling liquor in carrying on his business was imputable to 
him as his own act, and he was answerable therefor. The verdict is, 
we think, a permissible verdict under the offense charged in the in- 
formation. State V. Way, 76 Kan. 928, 93 Pac. 159, 14 L. R. A. (N. 
S.) 603; United States v. Dixon, 1 Cranch, C. C. 414, Fed. Cas. No. 
14968; United States v. Read, 2 Cranch, C. C. 198, Fed. Cas. No. 
16126. 

[3] It is contended that the verdict is a special verdict, and the rule 
is invoked that to support a conviction upon a special verdict, the ver- 
dict must find all the ultimate facts necessary to such conviction. But 
this is not a special verdict. Commonwealth v. Fischblatt, 4 Mete. 
(Mass.) 354; State v. Turner, 19 Iowa, 144. A special verdict is, 
generally speaking, one m which the juiy find all the facts and refer 
the decision upon those facts to the court. Suydam v. Williamson, 
20 How. 427, 432, 15 L. Ed. 978. The verdict here is general. It 
finds the defendant guilty of an offense which, as we have founds is 
included within the offense charged in the information* 

The judgment is affirmed. 



MORRIS ft 00. V. FBLS A CO. 

(Circuit Ck>urt of Appeals, Third Gircait Febmazy 1« 103&) 
No. 2777. 



Appeal and error «=s>l06!$(4)— Error In mbaittHng eontraet to Jny for eon- 
struction held hannleao where it was eorreetiy constmed. 

The fact that a court erroneously submitted a contract to the jury for 
coDBtmctlon held not ground for reversal, where the Jury construed the 
contract as the court should have construed it as matter of law. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Fels & Co. against Morris & Co. Judgment for 
plaintiflF and defendant brings error. Affirmed. 

Furth, Singer & Bortin, of Philadelphia, Pa., and John M. Lee, for 
plaintiff in error. 

Ralph Evans, of Philadelphia, Pa., for defendant in error. 

Before BUFFINGTON, WOOLLEY and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case concerns certain tank- 
car, load lots, of stearine sold, as was alleged, by Morris & Co., a 
corporate citizen of Maine, engaged in meat packing in Chicago, to 
Fels & Co., a corporate citizen of Pennsylvania, engaged in soap 
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making in Philadelphia. The stearine, which was shipped from Ghica^. 
go to Philadelphia on bills of lading accompanying a draft, was paid 
for by Pels & Co. before examination. Alleging 3ie stearine shipped 
proved subsequently not the stearine provided for by the contract, Pels 
& Co. tendered its return to Morris & Co. The latter company re- 
fused to receive it. By mutual arrangement, it was sold for the bene- 
fit of whom it might concern. Pels & Co. then brought suit against 
Morris & Co. to recover the money it had paid. On trial, the jury 
found in favor of Pels & Co., and to review a judgment in that com- 
pany's favor, entered on the verdict, Morris & Co. sued out this writ 
of error, and the controlling assignment of error is that the court erred 
"in failing as a matter of law, to construe the contract between the 
parties as it was written." The contract being established, the court 
left the construction of the contract to the jury, instructing in sub- 
stance that if they found the contract was as Pels & Co. contended, 
the verdict should be for Pels & Co. ; otherwise, they should find for 
the defendant. 

By the verdict, the fact is established that the sale was one of Mor- 
ris & Co.'s brand of yellow stearine which, concededly, was not de- 
livered. Assuming the court committed error in that it should have 
itself construed the contract instead of submitting it to the jury, the 
burden now rests on the defendant to satisfy us that the true construc- 
tion of the contract was that the subject of sale was not of Morris & 
Co.'s brand of yellow stearine. But to our mind, that is just where 
the defendant's effort to escape liability failed, for a careful study of 
the telegrams and correspondence satisfies us that the court below in- 
stead of leaving the construction and application of the contract to 
the jury, should have itself held the contract was for the sale of Mor- 
ris & Co.'s own yellow stearine and not merely for a stearine of that 
general kind. 

Without entering into a detailed discussion of the writings involved, 
we note the facts of the Morris & Co.'€ offer through its agent, of 
"tank Morris white grease stearine" and "twenty tai& yellow grease 
stearine" ; of Pek & Co.'s understanding of this as an offer of Mor- 
ris own "yellow" grease stearine by its reply "should like to try tank 
Morris yellow grease stearine accept car price mentioned"; Morris 
& Co.'s agent's telegram of confirmation of this order and under- 
standing, "Confirm tank Morris yellow grease stearine" ; Pels & Co.'s 
following letter "acknowledging your confirmation of the tank car 
of Morris' yellow grease stearine" ; confirmation of that order by sale 
note, viz.: 

•*We have sold yon for acconnt of Morris A Co. • • ♦ one (1) seller's 
tank (abont 60,000#) yellow grease stearine. • ^ ^ SeUer warrants 
regalar quality of yeUow grease stearine." 

As to the two additional cars of stearine, we note : Morris' offer, 
through its agent which confirmed sale of "tank Morris yellow grease 
stearine" and offered "two more tanks yellow grease stearine" ; also, 
Pels & Co.'s understanding of that offer as one of Morris & Co.'s 
stearine in its telegram and offer, "Offer 16.50 Chicago two tanks 
additional Morris yellow grease stearine"; acceptance of that offer 
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and understanding in the wire acceptance by Morris & Co.'s agent, viz., 
''Answering your message of yesterday Morris confirms two tanks 
yellow grease stearine"; the bill of sale, "We have sold you for ac- 
count of Morris & Co. * * * two (2) seller's tanks (about 60,- 
000# each) yellow grease stearine. * * * Seller warrants regular 
quality of yellow grease"; and Pels & Co.'s letter confirming the ex- 
change of telegrams, viz., "We understand that you have booked us 
with two additional seller's tank cars of Morris. yellow grease stear- 
me. 

In view of the above, it is clear that, as the jury by its verdict con- 
strued the contract in fact as the court should have construed it in law, 
Morris & Co. have not shown the court below committed any error to 
their prejudice. 

The judgment below is therefore affirmed. 



CABRILLOS V. ANGEL et ux. 

(Circuit Ck)urt of Appeals, Ninth Circuit. January ^, 1022.) 

No. 3726. 

AdoptiioD ^=»2 — Citizeiis '<e=^2 — California sftaiute authorizing adoption by 
aliens of infant citizen lidd not to eiiange fhild's 9tatiis> and eonstitii- 
tiooal. 

The adoption statute of California (Civ. Code, | 221 et seq.), which 
permits the adoption of infants by residents of the state having certain 
quaUfications, without requiring that they be citizens, does not change 
the status, as a citizen, of an infant adopted, and the fact that thereunder 
aliens may adopt an infant who is a citizen of the United States does not 
render it inyalid, as abridging the privileges or immunities of citizens, in 
violation of the Fourteenth Amendment 

• 
Appeal from the District Court of the United States for the South- 
em Division of the Southern District of California ; Oscar A. Trippet^ 
Judge. 

Petition by Louisa Cabrillos, on behalf of Alfonso Cabrillos, an in- 
fant, against Emillio Angel and Chonita Angel, for a writ of habeas 
corpus. Writ denied, and petitioner appeals. Affirmed. 

F. C. Austin and R. C. Noleman, both of Los Angeles, Cal., for ap- 
p.ellant. 

George A. Hooper, of Los Angeles, Cal, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant sought by habeas corpus 
to obtain the custody of her infant son. Her petition for the writ and 
the return thereto show that on June 17, 1919, by virtue of proceedings 
in the superior court of California for Los Angeles county, the infant 
was adopted by the appellees, who by the judgment of that court were 

^=9For otlier catos 9«e same topic A KEY-NUMBER in all K«7-Numbered DlgesU St Indezas. 



Digitized by 



Google 



PEARSON v. MAUX)BT 8. d. CO. ITS 

{%U F.) 

found to be x^sidents of thiit county and state. The court below dis- 
missed the writ . 

The appellant contends that the provisions of the Civil Code of Cali- 
fornia (Civ. Code, § 221 et scq.)? under which the proceedings for 
adoption were had, and the decree of adoption, are void, for the rea« 
son that the infant so adopted was and still is a citizen of the United 
States, and the persons who adopted him were and still are aliens, citi- 
zens of the republic of Mexico, and are about to leave the United States 
and^ake with them the said infant to Mexico, where they intend to re- 
maiiT. The statutes of California permit the adoption of infants by 
residents of the state, who possess certain qualifications. They do not 
confine the Tight of adoption to citizens. The question here presented 
is whether, under those statutes or by virtue of the Bill of Rights and 
the Fourteenth Amendment to the Constitution of the United States, 
the adoption of an infant citizen by aliens residing within the state of 
California is void. 

The appellant cites decisions of the highest court of California which 
define the status of an adopted child, and the incidents and consequenc- 
es of the relation between an adopted child and his parents, but they 
present no decision to the effect that resident aliens may not adopt a 
minor who is a citizen of the United States, or that by virtue of such 
adoption the minor loses his citizenship, or that a law authorizing such 
adoption operates to abridge the privileges or immunities of citizens of 
the United States. We know of no $tate statute which confines the' 
right of adoption to citizens. It is generally provided that any person 
being a resident of the state and 21 years of age is capable of adopting 
a child as his own. 1 C. J. 1375. But in some states adoption by non- 
residents is permitted. Woodward's Appeal, 81 Conn, 152, 70 Att. 453 ; 
Caldwell's Succession, 114 La. 195. 38 South. 140, 108 Am. St Rep. 
341. 

The judgment is affirmed. 



PEARSON V. MALLOBY B. S. 00. 

(Circuit Court of Appeals, Fifth Circuit. January 17, 1922.) 

No. 3708. 

Whaires «=»21— Patohlner a hole In a wharf with a two-Inch piank held not 
negUgenee as to a ileeoBee. 

Tbe nailing of a two-inch plank over a hole in defendant's wharf held 
not to constitute negligence as to plaintiff, who, when a visitor^ on the 
wharf in the daytime, fell over the plank and was injured. 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action at law by Martha E. Pearson against the Mallory Steamship 
Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 
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Eldridge Cutts, of Fitzgerald, Ga., for plaintiff in error, 
W. A. Carter, of Tampa, Fla., and W. E. Kay, of Jacksonville, Fla<, 
for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Martha E. Pearson (hereinafter styled plain- 
tiff) brought suit against the Mallory Steamship Company herein- 
after styled defendant) to recover for personal injuries sustained by her 
by a fall on defendant's wharf, on which she was a visitor. Her decla- 
ration alleged that the injuries were produced by her foot coming in 
contact with a plank about two inches thick nailed over a hole, thus 
causing a projection above the regular line of the floor of the wharf 
of about two inches. The negligence charged was the nailing of the 
board over the hole, causing such projection, instead of inlaying it, so 
as to make an even surface. It was not alleged that the projection was 
not plainly visible or the plaintiff did not know of its existence. 

The court below rendered the following opinion : 

"The declaration alleges that plalntUI was injured by striking her foot 
against a board nailed over a hole projecting two inches above the surface 
of the wharf. It is not alleged it was in the nighttime and the wharf Im- 
properly lighted, etc. The sole ground of negligence relied upon is that the 
board repairing the hole was nailed down, leaving the edges projecting two 
faiches above the surface of the wharf. Does such a method of repair consti- 
tute negligence? is the question for decision. I do not think so. To require the 
wharf owner to keep the surface of the wharf perfectly smooth, free from all 
projections^ would be to require him virtually to insure the safety of per- 
sonis using said wharf on business or as licensees, and dispense with the doc- 
trine of negligence.'' 

The declaration was dismissed on demurrer, as stating no cause of 
action. Plaintiff brings error on this judgment. 

The position of the plaintiff as stated in her declaration was that of 
a mere visitor; "the relation of licensor and licensee" existed, where 
"the licensee can only recover for setting a trap or for active negli- 
gence." Greenfield v. Miller, 173 Wis. 184, 180 N. W. 834, 837, 12 A. 
L. R. 982 ; Plummer v. DiU, 156 Mass. 426, 31 N. E. 128, 32 Am. St. 
Rep. 463. 

The facts stated show no negligence on the part of the defendant. 
There was no concealment of the patch made by the plank ; there was 
no circumstance explaining why it was not apparent to the plaintiff. It 
is not even averred that plaintiff was ignorant of its existence. It 
is not averred that it was not a usual or customary manner of repair- 
ing such holes, or that there was another customary way. It was not 
averred that Itie place was a designated footway, or even usually 
used as such. The sole averment of negligence is that the plank was 
nailed over the hole, instead of having been inlaid. We do not think 
this was negligence, under the facts pleaded as regards the plaintiff. 

The judgment of the District Court is affirmed. 
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TORREY T. UNITED STATED 

(Glreoit Court of Appeals, Fifth Circuit January 18» 1022.) 

No. 8748. 

Imtoilfftrtng Uqnon «=»242— Unlew ^wcially preacrlbed^ impriflimiiniil not 
autiiorixed for fin4 offeoBe against ProhlblUoa Aet 

Under National Prohibition Act Oct 28, 1919, tit 2, f § 25, 29, a sen- 
tence to imprisonment is not authorized on a first conviction for possess- 
ing liquor or property designed for the manufacture of liquor intended 
for use in violation of the act 

In Error to the District Court of the United States for the South- 
em District of Mississippi ; Geo. W. Jack, Judge. 

Criminal prosecution by the United States against Walter Torrey. 
Judgment of conviction, and defendant brings error. Conviction af- 
firmed, sentence vacated, and case remanded for proper sentence. 

James A. Teat, of Jackson, Miss. (A. M. Pepper, of Lexington, 
Miss., and Chalmers Potter, of Jackson, Miss., on the brief), for 
plaintiff in error. 

Julian P. Alexander, U. S. Atty., of Jackson, Miss. (H. McK. Ful- 
gham, Asst. U. S. Atty., of Jackson, Miss., on the brief), for the 
United States^ 

Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. On a verdict finding the plaintiff in error (here- 
in referred to as the defendant) guilty on counts 3 and 5 of the indict- 
ment the court sentenced him to pay a fine of $100 and all costs, and 
to be confined in the Hinds county jail at Jackson, Miss., for the pe- 
riod of 90 day's from the date of the sentence. The third count charg- 
ed that the defendant, at a time and place stated, "did knowingly and 
unlawfully possess intoxicating liquor, to wit, whisky, contrary to 
the form of the statute in such case made and provided." The fifth 
count charged that, at a time and place stated, the defendant "did 
knowingly, unlawfully, and feloniously have and possess property de- 
signed for the manufacture of intoxicating liquors intended for use 
in violation of the National Prohibition Act, to wit, an apparatus for 
distilling intoxicating liquors, contrary to die form of the statute/' 
etc. 

The assignments of error are based upon the action of the court in 
overruling a motion to exclude all the evidence offered in behalf of 
the government, and in refusing a requested instruction to the jury to 
find for the defendant. We are of opinion that the direct and circum- 
stantial evidence adduced supported a verdict of guilty on the two 
counts mentioned, and that there was no error in the rulings com- 
plained of. The record does not indicate that, prior to the commis- 
sion of the offenses of which the defendant was found guilty, he had 
been guilty of either of those offenses. On his first conviction of those 
offenses, he was not subject to be punished by imprisonment. National 
Prohibition Act, §§ 25, 29, 41 Stat 305. 

^BoFbr €>tti«r easM Me nine toplo & KBT-NUM BBR In all KeywNumtMNd Dlcests A IndtxM 
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The judgment of conviction is affirmed. The sentence imposed is 
vacated, and the cause is remanded, to the end that the defendant be 
sentenced as authorized by law. 



CANALr-COIVIMERCIAL TRUST & SAVINGS BANK v. BANK OP PLANT 

CITY. 

(Circuit Court of Appeals, Fifth Circuit February 4, 1922.) 

No. 3739. 

1. Appeal and error <8=»232 (2)»Diirereiit obJectiaD to evidenee not considered. 

Where plaintiff in error in the court below made only one objection to 
the admissibility of evidence, a different objection on appeal will not be 
considered. 

2. Appeal and error ^=»1097(1)— Questions decided on former writ of error 

not considered. 

Where all the questions made on writ of error have been decided on a 
former writ of error, they will not be again considered. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by the Bank of Plant City against the Canal-Commercial 
Trust & Savings Bank. Judgment for plaintiff, and defendant brings 
error. Affirm^. 

Henry P. Dart, Jr., Edwin T. Merrick, and Ralph J. Schwarz, all 
of New Orleans, La., for plaintiff in error. 

Harry McCall, of New Orleans, La., for defendant in error. 

Before BRYAN and KING, Circuit Judges. 

KING, Circuit Judge. This case has been before this court before. 
It is reported in 270 Fed. 477. It is not perceived where the case made 
by the present record differs materially from that then presented and 
decided. 

In the brief of counsel it is stated that objection was made to the 
introduction of the drafts and bills of lading attached, without other 
proof tending to show that they were the documents referred to in the 
telegrams. 

[1] While we think the evidence was sufficient to show that they 
were such documents, we find no such objection to have been made to 
their introduction. The objection made as stated in the bills of ex- 
ception was alone "on the ground that it was not shown that the plain- 
tiff had complied with either the letter or the spirit of the guaranty giv- 
en W the defendant" by said telegrams. 

[2] This objection was properly overruled by the court. We think 
that all the questions made in this case are concluded by the former de- 
cision of this court herein. 

The Judgment of the EHstrict Court is affirmed. 

WALKER, Circuit Judge, took no part in the consideration or de- 
cision of this case. , 

4fes»For other oases see same topic ft KBT -NUMBER In all Key-Numbered Digests ft Indexes 
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JOHNSTON T. EMERSON PHONOGRAPH €X>., Ine. 

(Circuit Court of Appeals, Second Circuit December 14, 1921.) 

No. 184. 

Beeeiven <»=»150— Sdler, 8fai|ipii« goods and forwar^Bng bill of IacBh^ be- 
fore reeeivenhlp^ not entitled to paismei^ in full. 

Where goods were shipped by a seller, and the bill of lading forwarded 
to the buyer, before the appointment of a receiver for the buyer, title 
passed to the buyer prior to the receiTershlp under Personal Property 
Law N. Y. f 100, and in the absence of fraud or misrepresentation, or 
stoppage of the goods in transit, the seller was not entitled to an order 
requiring the recelTer to pay for the goods in full. 

Appeal from the District Court of the United States for the South- 

, em District of New York. 

- Action by Mary S. Johnston against the Emerson Phonograph Com- 
pany, Inc., in which receivers were appointed, and were ordered to 
pay in full the claim of the Brilliantone Steel Needle Company. From 
an order requiring the receivers to pay such company $1,110, they 
appeal. Reversed, and claimant's petition denied. 

David W. Kahn, of New York City, for appellants. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges, 

PER CURIAM. On December 9, 1920, receivers of defendant 
were appointed. Prior thereto, defendant had ordered 15 cases of 
needles from Brilliantone Company. These needles were shipped from 
the factory of Brilliantone Company at Lowell, Mass., on December 
6, 1920, directed to defendant at Scranton, Pa. The needles were l*e* 
ceived at Scranton on December 26, 1920. The original bill, of lading 
was immediately forwarded to defendant. Title to 'the merchandise 
thus passed to defendant prior to the appointment of the receivers. 
Section 100, Personal Property Law of New York (Consol. Laws, c. 
41). 

No fraud nor misrepresentation in inducing the sale is alleged nor 
proved. The goods were not stopped in transitu. In brief, there is 
nothing in the record which differentiates the case in principle from 
Hyman v. Trow Directory Co. (C. C. A.) 261 Fed. 991. 

The order was inadvertently made, and therefore is reversed, and 
the claimant's petition should have been denied. 

^=>For otber cases see lame topic A KXY-NTJMBBR in all Key-Numbered Digests A Indexes 
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PBAOB T. I^NEnOD 8TATB8L 

(OircQlt Court of Appeals, Seventli Gircnit December 14, 192L) 

No. 2915. 

1. Cdmliial law €=3>552(1)— Verdict of guilty may be based en droumstantlal 

evidtooe. 

A Jury may Und a verdict of guilty on circumstantial evidence. 

2. WUoeesee <d=»48(l)— FeUn not ImicnHWitent as wltoeas^ 

The old common-law rule of tlie incompetency of felons as wltBesses 
is not in force in the federal courts. 

In Error to the District Court of the United States for the Eastern 
District of Illinois, 

Criminal prosecution by the United States against C. E. Peace- 
Judgment of conviction, and defendant brings error. Affirmed. 

Chester H. Krum, of St. Louis, Mo., for plaintiff in error. 
McCawley Baird, of East St. Louis, 111., for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. Plaintiff in error was convicted of having feloni- 
ous possession of property stolen from an interstate shipment. 

[1] Evidence for the government was largely circumstantial. We 
are of opinion that a finding of guilt was reasonably deducible. As 
to the right of the jury to base a verdict of guilt upon circumstantial 
evidence, we refer to Applebaum v. United States (C. C. A.) 274 Fed. 
43. 

[2] Two of th2 government's witnesses were convicted felons. 
Plaintiff in error's contention that they were incompetent witnesses is 
based upon United States v. Reid, 12 How. 361, 13 L. Ed. 1023; 
Logan V. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; 
and Benson v. United States, 146 U. S. 325, 13 Sup. Ct. 60, 36 L. Ed. 
991. But the old common-law rule of the incompetency of felons was 
explicitly repudiated in Rosen v. Unitpd States, 245 U. S. 467, 38 Sup. 
Ct. 148, 62 L. Ed. 406. 

The judgment is affirmed. 



PetitloD of CANADIAN PAC. RT. CO. 

THE PRINCESS SOPHIA. 

(District Court, W. D. Washington, N. D. September 30, 1021. On Rehear- 
ing, November 25, 1021.) 

No. 4653. 

L Shipptng <»=»203— Umited Uabillty statute to be UbenHy eoostniea. 

The limited liability statute (Rev. St §{ 4288-4286 [Comp. St {{ 8021- 
8023]) was enacted for the benefit of the shipping interest and should 
be construed in a spirit of fairness, with a view of giving the shipowner 
the full benefit of the Immunities intended. 

^=s»For other cases see same topic & KBT-NUMBER In all Key-Nixmb«rea DiSMta A Indezaa 
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2. SMppins ^=a»!Mr— iBBoruwe noi part of ownoKs intorail In vesseL 

Under Bev. St. § 4288 (Gornp. St. § 8021), providing that in certain 
cases a shipowner shall not b^ liable beyond the value of his interest in 
the yessel and her pending freight, insurance collected by him for loss 
of the vessel when the event occurred for which he seeks limitation of 
liability, is not a part of his interest in the vessel, and is not required to 
be surrendered under section 4286 (Ck)mp. St. i 8023). 

3. SUppliv «s»206«-OwiKr of foreign ship may Umtt UabOi^. 

The owner of a foreign vessel may limit his liability, under Ber. St. 
§§ 4288-4286 (Oomp. St If 8021*^28). 

4. Stripping ^B»20^— ^'PrivHy or imowlodlge^ of sfatpowuitt'* 

"Privity *or knowledge," as used in Rev. St. fi 4288 (Oomp. St. f 8021), 
imports actual knowledge of the things causing or contributing to the 
loss, or kno^edge or means of knowledge of a condition of things likely 
to produce or contribute to the loss without adopting proper means to 
prevent it. 

5. Shipptog €Es»20S*-<hnMr appointing oompetent agnrto not liable for their 

nogligenee or default, '^vity oAnowledlgo,'' 

Where the owner In good faitn appoints a competent agent to equip, 
man, or maintain a vessel or her machinery, any acts of omission or cbm- 
miflsion of the agent, not participated in personally by the owner, do not 
constitute "privity or knowledge.'' within the meaning of the limitation 
of liability statute (Bev. St S 4288 (iCk>mp. St S 8021}). 

6. Stripping <8s»26»-ftlTity or Imowledke of eorpMatiMi must bo tiiat of Its 



The privity or knowledge of a corporation shipowner, which will pre- 
clude its Umitation of liabiUty under Rev. St {{ 4288-4286 (Oomp. St || 
8021-8028), must be that of the managing officers of the corporation. 

7. Strippiiig <S=>209(8)-- CerliflcatoB of inopoctiOD lield oonclnslve evidence of 
proper equipment 

An unexpired certificate of inspection by Canadian authorities, held 
by a Canadian steamship at the time of hw sinking, and a United States 
certificate issued pursuant to Rev. St | 4400, as amended (Comp. St { 
8162), held to establish that she was properly equipped. 

1 Stripping «=»13— Statnto prescribing qnaliflcations liold not to apply to foi^ 
eignvcBoelg. 

The provision of Seamen's Act March 4, 1916. 1 18 (Comp. St. | 88Q3a), 
that no vessel of 100 tons gross and upward, exc^t those navigating 
rivers exclusively and the smaller inland lakes, and except as provided in 
section 1 of this act (section 8806), shall be permitted to depart from any 
port of the United 'States unless she has on board a crew having certain 
stated qualifications, held not to apply to foreign vessels. 

f • Shipping «=>13->Foreign vessels subject to regulatory staiute. 

The proviso to Rev. St § 4488, added by amendment by Seamen's Act 
March 4, 1916, | 14 (Comp. St f 8268), "that foreign vessels, leaving 
ports of the United States, shall comply with the rules herein prescribed 
as to life-saving appliances, their equipment and the manning of same," 
applies only to such foreign vessels as are subject to the operation of the 
original section, as defined in Rev. St. § 4400 (Comp. St f 8162). 

1#. Seamen 4> I J ones Act not retroae^ve. 

Seamen's Act March 4, 1916, c. 153, § 20 (Comp. St { 8837a), as amend- 
ed by Jones Act June 6, 1920, 9 33, enlarging the right of action for in- 
Jury or death of seamen, is not retroactive, and does not apply to causes 
of action accruing prior to Its enactment. 

11. Shipping «=»207— liabilily for injury to pasoengera or their effects from 
violation of statute cannot be limited. 

Rev. St 8 4493 (Comp. St. | 8269), providing that vessels and owners 
shall be liable to passengers for their effects caused by failure to comply 

^s»For other cases see same topic O KET-NUMREK in tell Key-Numbered Digests ft Indexes 
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witb Statutory requirements to the full extent of the injury, Is supi^emen* 
tary to section 4283 (Oomp. St. § 8021), which declares the basic law of 
liability, and liability for damage coming within the provisions of section 
44d3 cannot be limited either by owners of domestic vessels or of foreign 
vessels Invoking limitation of liability under section 4283. 

On Rehearing. 

12. ShIpiHiig €»207-*-YIolaiic« of navigatioo mles does nol subject owner to 
uidimited liability for damage to passeqgers. 

Failure to comply with International Navigation Rules (Gomp. St. 
§ 7834 et seq.) does not subject the shipowner «to tinlimited liability for 
damage to passengers or their effects, under Rev. St. { 4488 (Comp. St. § 
8269), which deprives such owner of the right to limit liability for such 
damage only when "it happens through any neglect or failure to comply 
with the provisions of this title," of which the navigation rules are not 
a part. 

13. SMppAiig <S=»208— Neglect of watchinaD not witb privitT of owner. 

While neglect of a shipowner to ||Bv|de watchman, as Tequired by Rev. 
St. § 4477 (Gomp. St. § 8247), wou^ render such owner liable under sec- 
tion 4493 (Comp. St. | 8269) for injuries to passengers or their effects 
which happen through such neglect, the neglect of a watchman provided 
to perform his duty is without privity of the owner. 

14. Shipping «=»13— ''Coastwise steam vessel'' defined. 

"Coastwise seagoing steam vessels,'* required by Rev. St. { 4401 ((3omp. 
St. § 8153), to have a licensed pilot, are vessels engaged in the domestic 
trade or plying between port and port in the same country, as distinguish- 
ed from those engaged in foreign trade, and the provision does not apply 
to foreign ships. 

[Ed. Note. — For other deflnitions, see Words and Phrases, Second Se- 
ries, Coastwise Steam Vessel.] 

In Admiralty. Petition of the Canadian Pacific Railway Company, 
as owner of the steamship Princess Sophia, for limitation of liability. 
Granted. 

See, also, 269 Fed. 651. 

On October 24, 1918, the Princess Sophia, owned by the Canadian Pacific 
Railway Company, stranded on Yanderbilt reef, in Lynn Canal, Alaska, and 
during the nl^ht of October 25th the vessel foundered, resulting in the loss of 
the vessel and cargo and of the lives of all of the passengers and crew on 
board. Suits for damages were asserted. On the 28th day of February, 
1919, the owner petitioned this court, seeking to obtain the benefit of sections 
4288, 4284, and 4285, R. S. (sections 8021, 8022 and 8023, Comp. St.), limiting 
the liability for all loss resulting, and prayed that a trtistee be appointed, 
to whom the Interest in the steamship and her pending freight might be 
transferred and monition Issued, warning all persons having claims by reason 
of the catastrophe to present the same within a fixed time, and that the owner 
be decreed not liable for loss, or, if liable, its liability be limited to the prop- 
erty surrendered. A trustee was named, and the interest of the company in 
the steamship and pending freight was transferred to him. A lifeboat after- 
wards discovered was reported to the court, and Ita value paid to the trustee. 

Answers have been filed by many claimants, contesting the petitioner's right 
to limit liability, and It is afilrmatlvely charged that the petitioner operated 
the steamship as a common carrier for passengers and freight for hire be- 
tween the ports of Skagway and Vancouver and Seattle, and extenslv^y ad- 
vertised throughout Canada and the United States Its lines of steamers, par- 
ticularly that of the Princess Sophia, as being well adapted to navigate the 
waters of the inside passage to Alaska ; that the oflacers were spedally quail- 
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aed to Mil In such waters, and were familiar with tb« dangers, reefs,- and 
rodod ; tbat the vessel was staunch and strong ; that on the 23d of October the 
Princess Sophia was at Skagway, and that the passengers purchased tickets 
and went aboard and became passengers for hire, and that its officers failed 
to carry out such statements, etc. ; that the route over which the petitioner 
operated its vessels was a dangerous route, and extremely difficult to navigate 
with safety in fog, rain, snowstorm, and thick weather, especially and particu- 
larly that portion known as Lynn Canal; that on account of such dangers 
there is placed a lighthouse at Eldred Rock, 30 miles south of Skagway to 
the starboard, and a light at Point Sherman, 38 miles south of Skagway, and 
H light at Sentinal Island, 60 miles south of Skagway; that a vessel navigat- 
ing such route in clear weather at night could see the light at Point Sherman 
until the light at Sentinal Island was picked up; that Vanderbilt reef is 
about 18 miles south of Point Sherman and about 1% miles to the westward 
of the regular route traveled by vessels passing to the starboard; that it is 
dangerous to attempt the navigation of said passage at night, unless vessels 
can pick up Point Sherman light before passing Sentinal Island light, before 
reaching the vicinity of Vanderbilt reef; that vessels cannot undertake said 
route during heavy rains or snowstorms or thick weather with any degree of 
safety, and in doing so run great risk of being wrecked, all of which was well 
known to the officers and agents and employees of the petitioner; that the 
petitioner made it a practice to run and operate steamers for many years 
over said route at an unlawful rate of [^)eed in thick weather, and at night 
when such lights could not be seen, in violation of law and rules of navigation ; 
that such was the usual and customary method of navigating the steamship 
Sophia, and it was well known, permitted, authorized, and directed by the peti- 
tioner and its officers naming various persons; that the Princess Sophia 
left Skagway at 10:10 p. m. October 23d, at which time she had on board a 
large and excessive number of passengers, and more than she had accommoda- 
tions for, and more than she was permitted by law to carry; that she pro- 
ceeded in a reckless and careless manner, at an excessive rate of speed, and 
at about 12 o'clock p. m. ran into a blinding snowstorm, and continued to run 
in such snoi^'storm without being able to pick up Eldred Rock light, and with^ 
out being able to pick up Sentinal Island light, and while so running at full 
gpeed strudc and ran upon Vanderbilt reef at about 2 o'clock a. m. October 
24th; that upon striking said reef she rose out of the water and ran the 
greater part of her length on said reef, with such force as to tear away plates 
on the bottom of said vessel, and tore a hole from the bow on the start>oard 
side about 2 feet wide, to about 00 feet aft, throwhig many passengers from 
their berths and causing great fear and anxiety among her passengers ; that 
immediately upon striking said reef wireless messages were sent to managing 
officers of tbe petitioner at Juneau, Skagway, Ketchikan, Vancouver, Victoria, 
and Prince RiH>ert; that shortly thereafter the tide rose, causing the vess^ 
to pound hard upon the rocks and causing great fear and distress among the 
passengers, which information was conveyed by wireless from the officers of 
said steamship to the officers and agents of the petitioner; that the lives of 
the passengers upon said steamship upon her stranding were immediately 
placed in great peril; that it was the duty of the petitioner, its officers, 
agents, and employees, to take immediate steps to remove said passengers to 
places of safety, which could have readily and easily been done by lowering 
lifeboats of said steamship upon Vanderbilt reef at low tide, and launching 
the same to the leeward of said reef, and allowing the passengers to step 
dov^'n from the steamer upon said reef and into said Ufeboats, which could 
have readily been done ; that lifeboats could then have been rowed to vessels 
standing by, and her passengers transferred ; that such lifeboats could have 
been rowed to boats within the vicinity of said rocks, where all the passengers 
ooold have be^oi landed without difficulty, or that said passengers could have 
been saved by launching the two aft starboard lifeboats from said vessel into 
the water and transferring the passengers from lifeboats into other vessels 
standing near by, or by lowering lifeboats at high tide and transferring the 
passengers to the vessels standing by ; that this could have been done at all 
times until noon of October 25th, and other methods of transferring passen- 
gers were set out; that, in order to save the expense of removing the passen- 
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sersr, petftioner decided to keep the passengers on board the Ptineess SopiiSa 
until it conid send one of its vessels from Vancouver to Yandeibilt reef, a 
distance of 950 miles ; that in accordance with audi plan petitioner at 11 p. 
m. October 24th sent the steainship Princess Alice, with directions to go to 
Vanderbllt reef and take the passengers from the Princess Sophia and carry 
them to their destination; that it would take about 65 hours for tiie Princess 
Alice to reach Vanderbllt reef; that the vessels Peterson, Eatebeth, Amy, 
King & Winge, Cedar, Atlas, Sitka, Elsinore, Osprey, Prince George, and other 
vessels were in the vicinity of said rock, ready and willing to tdKe the passen- 
gers to places of safety, but the petitioner refused to allow the passengers to 
leave said steamship Sophia, although urgent demands were made of them; 
that at 4 p. m., October 25th, a violent storm arose In Liynn Oanal, with a 
strong north wind, and at high tide, about 6 p. m., the wind and waves drove 
said vessel over and across the reef causing her to founder ; that it had been 
generally known for many years that during the fall and winter months vio- 
lent storms arose suddenly in Lynn Canal with little warning, and that peti- 
tioner well knew that such storms were likely to arise at any time, and In 
case of such storm the Princess Sophia would be driven from the reef and 
would founder; that notwithstanding this fact petitioner decided to keep 
and require all passengers to remain upon the Sophia until they could be 
taken therefrom by the Princess Alice ; that the Princess Sophia was unsea- 
wnrthy when she left Skagway, and that she was not equipped with sufflcient 
lifeboats, life preservers, or life-saving appliances as required by law, and 
that the crew were Insufficient in numbers, and were Incompetent and not 
able-bodied seamen; that many of the crew were sick and unable to per- 
form their duties; that said vessel did not carry pilots: that she was 
insufficiontly manned, equipped, and not provided with a full and complete 
crew to perform their duties; that Captain Locke, master of the steamship, 
was 67 years of at?e, and was not given sufficient pilots, and required to stand 
long watches, and was under great mental and physical strain, and had be- 
come weakened physically and mentally, and was addicted to the use of al- 
coholic liquors to excess, and was under the Influence of liquor on said 
voyage; that he had become incompetent, and not a safe master, aU which 
was known to petitioner. 

Charges of incompetence and unfamiliarlty with the waters of Lgmn Canal, 
carelessness and inefficiency, and disqualification were made against the offi- 
cers of the petitioner, of which the petitioner had knowledge ; that the com- 
pass and the barometer on the steamship were not in good order and condi- 
tion ; that the compass had not been tested or swung for a long time, and the 
barometer did not correctly indicate atmospheric pressure and change In 
weather: that all of the aots of negligence, incompetence, and unseaworthi- 
ness were known to the petitioner, and that the petitioner was at fault and 
guilty of gross negligence in connection with the loss and foundering of said 
steamship. 

The petitioner replies, placing at issue all of the allegations of the affirma- 
tive matter, and asserts affirmatively that its managing or supervising officer 
or agents had Instructed the navigating officers and employees connected with 
the navigation of its steamers, Including the steamship Princess Sophia, to 
navigate and operate said steamers in a cautious and careful manner, and 
under no circumstances to operate the same In a manner contrary to law and 
the rules of navigation; that written Instructions were furnished to the 
navigating officers of all the vessels, cautioning them against running risk 
which by any possibility might result In accident, and to bear in mind that 
the safety of life and property intrusted to their care is the ruling principle 
by which they must be governed in the navigation of their ship, and that no 
saving of time on their voyage is to be sought at the risk of accident; in 
thick foggy weather and in storms speed must be reduced, and, if soundings 
are to be had, lead is to be used, and the whistle must be blown at short in- 
tervals as prescribed by law: that at least two officers must be on the bridge 
and a double lookout kept, all water-tight compartments closed, and all pos- 
sible precautions taken. Such notices were delivered to the officers navigat- 
ing the steamship Princess Sophia* 
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It l8 admitted that after the stranding a wireless message was sent by Cap- 
tain Locke to Captain Troupe, manager of the British Coast Steamship 
Service at Victoria, who was operating said vessel, advising Captain Troupe 
that snch vessel had stranded, which message was received at about 9:11 
o'clock a. m. October 24th at Victoria. It is admitted that Lowle, agent at 
Juneau, received a message from the wireless operator at Juneau at about 
2:15 a. m. (3:15 ^ip's time) on October 24th, advising him that the said 
vessel had stranded on VanderMlt reef, and was calling for help, and that 
about 8 o'clock a. m. Lowle received a further message from the wireless 
operator at Juneau to the effect that the Sophia was pounding heavily and 
was lowering her boats; states that, since all lives on board were lost, petl- 
tl<»ier was not advised as to the conditions existing at and in the vicinity of 
Vanderbllt reef and on board the vessel at the time she stranded, but from 
the Information conveyed to it by wireless, the lives of the passengers 
wei-e placed in peril; that the Sophia was in command of a competent and 
experienced master and officers and crew, and that the advisability as to 
what diould be done with relation to the removal of the passengers were . 
matters to be determined by the master, <^cers, and crew, who had oppor- 
tunity to consult with the passengers, many of whom were experienced sea- 
men; that upon the petitioner's direction the Peterson, with a capacity of 
150 or 200 passengers, arrived on the scene at 9 a. m. October 24th, the ESste- 
beth, with a capacity of from 85 to 150 passengers, arrived at 10 a. m. the 
same day, the Amy, with a capacity of 150 passengers, arrived at 11:20 a. 
m. October 24th, the King and Winge, with a capacity of 100 passengers, ar- 
rived at 6:20 p. m. the same day, and the Cedar, with a capacity of 400 
passengers, arrived at the rock at 8 p. m., and the Lone Fisherman, Sitka, and 
Blslnore, with total capacity of 850 to 400 passengers, arrived at the scene 
the afternoon and evening of October 24th ; that there were no other vessels 
in the vicinity of Juneau capable of rendering any Asistance; and further 
alleges that if there was any fault on the part of any one in the removal of 
the passengers from the stranded ship, such failure was due to an error in 
judgment on the part of the navigating officers, and was without privity of 
knowledge or fault of the petitioner or any of its managing officers or agents. 
It admits that on the afternoon of October 25th a violent storm was raging 
in Lynn Canal, and alleges that such storm had been raging throughout the 
24th and 25th. It specifically denies that it pr any of its officers or agents 
decided to keep or require the passengers to remain on board the stranded 
ship awaiting the arrival of the steamship Princess Alice. 

Upon motion and stipulation of the parties a commissioner was appointed 
to take testimony at various places in Alaska and in the city of San Francis- 
co. The issue was finally presented on testimony taken in open court, and at 
the conclusion was submitted upon such testimony and depositions taken. 
The only issue now before the court as submitted la as to the right of a limi- 
tation of liability. 

Bogle, Merritt & Bogle, of Seattle, Wash., for petitioner. 
William Martin and H. A. P. Myers, both of Seattle, Wash., for 
claimants and respondents. 

NETERER, District Judje (after stating the facts as above). [1] 
The first matter to be determined is the liability of the petitioners un- 
der the Liability Act. There is a distinction between a general liabdliry 
for acts of omission or commission with relation to imposed duties and 
liability under the limited liability act. A distinction, then, between the 
shipowner's liability under the general maritime law and his liability 
under the Limited Liability Act must be kept in mind. The shipowner 
is liable for any damage for loss caused by a defective condition of 
his vessel, either in equipment or crew, whether he had knowledge or 
not. The Liability Act, however, abridges the shipowner's liability 
under the general maritime law, and limits it to his interest in the 
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ship and freight, unless he has privity or knowledge of deficiency, ex- 
cept as hereinafter stated. Section 4283, R. S. (section 8021, Comp. 
Stat.) : 

"The liability of the owner of any vessel ♦ • ♦ f or any loss, damage, 
or injury * ♦ ♦ done, occasioned, or incurred, without the privity or 
knowledge of such owner or owners, shall in no case exceed the amount or 
value of the interest of such owner in such vessel, and her freight then 
pending." 

''The rule of custom from which the liability of the ship's owner is limited 
is said to have begun in the Middle Ages, and more particularly in the Medi- 
terranean, where commerce first acquired activity, and extended after the fall 
of the Western Empire. ♦ ♦ ♦ " 7 Cyc. 38a. 

Mr. Justice Brown, in The Main v. Williams, 152 U, S. 122, 14 Sup. 
Ct.486,38L. Ed. 381,said: 

''By the common law, as administered both in England and America, the 
personal liability of the owner of a vessel for damages ♦ ♦ ♦ is • • ♦ 
limited only by the losses and by his ability to respond. ♦ • • The civil 
law, too, as well as the general law maritime, made no distinction in 
this particular in favor of shipowners, ♦ ♦ ♦ nor did the ancient Laws 
of Oleron or Wisby or the Hanse towns suggest any restriction upon such 
liability. Indeed, it is difficult, if not Impossible, to say when and where 
the restrictions of the modern law originated. They are 'found in the 
Consolato del Mare, which, in two separate chapters, expressly limits the 
liability of the part owner to the value of his share in the ship. Vinnius, 
an early continental writer, states that by the law of the land the owti- 
ers were not chargeal^ beyond the value of the ship and the things that 
were in it The Hanseatic Ordinance of lft44 also pronounced the goods of 
the owner discharged from claims for damages by the sale of the ship to pay 
them. But however the practice originated, it appears, by the end of the seven- 
teenth century, to have become firmly established among the leading marl- 
time nations of Europe, since the French Ordinance of 1681, which has served 
as a model for most of the modern maritime codes, declares that the owners 
of the ship shall be answerable for the acts of the master, but shall be dis- 
charged therefrom upon relinquishing the ship and freight ♦ * ♦»» 

— and held that : 

"Being in derogation of the common law * * * the court should not 
limit the right of the injured party to a recovery beyond what is necessary 
to effectuate the purposes of Congress.*' 

Mr. Justice Nelson, in Moore v. American Transportation Co., 24 
How. 1, 16Iv. Ed. 674, said: 

"The act was designed to promote the building of ships, and to encourage 
persons engaged in the business of navigation, and to place that of this coun- 
try upon a footing with England and the continent of Europe." 

Mr. Justice Bradley, in The Norwich v. Wright, 13 Wall. 104, 20 
L. Ed. 585, said: 

"The great object of the law was to encourage shipbuilding and to induce 
capitalists to invest money in this branch of industry." 

Again, in P. & N. Y. S. S. Co. v. Hill, 109 U. S. 588, 3 Sup. a. 385, 
27 L. Ed. 1038, the same justice uses this language: 

"In these provisions of the statute we have sketched in outline a scheme of 
laws and regulations for the benefit of the shipping Interest, the value and 
importance of which to our maritime commerce can hardly be estimated. 
Nevertheless, the practical value of the law will largely depend on the man- 
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ner in which it is administered. If the courts having the execution of It 
administer it in a spirit of fairness, with a view of giving to ship owners 
the full benefit of the immunities intended to be secured l)y it, the encourage- 
ment it will afford to commercial operations (as before stated) will be of the 
last importance; but if it is administered with a tight and grudging hand, 
construing every clause most unfavorably against the ship owner, * * * 
tlie law will hardly be worth the trouble of its enactment." 

Judge Gilbert, in Boston Marine Ins. Co. v. M. R. L. Co., 197 Fed. 
703, 117 CCA. 97, said: 

" • • • The law should be construed in a spirit of fairness, with a view 
of giving the shipowner the full benefit of the immunities intended. • • ♦ »' 

This sentiment was taken from La Bourgogne, 210 U. S. 95, 28 Sup. 
Ct. 664, 52 L. Ed. 973. 

[2] The claimant urges at the outset that insurance on the vessel 
should be considered an interest in the vessel, and transferred to the 
trustee. Testimony of insurance was offered, hut refused, at the trial. 
This is finally disposed of by the Supreme Court in the City of Nor- 
wich, 118 U. S. 468, at page 493, 6 Sup. Ct. 1150, 1156 (30 L. Ed. 134), 
where the court said : 

"The next question to be considered is whether the petitioners were bound 
to account for the insurance money received by them for the loss of the 
steamer, as a part of their Interest in the same. The statute (section 
4283), declares that the liabUity of the owner shall not exceed the amount 
or value of his interest in the vessel and her freight ; and section 4285 declares 
that it shall be a sufficient compliance with the law, if he shall transfer 
his interest in such vessel and freight, for Uie benefit of the claimants, 
to a trustee. Is insurance an interest in the vessel or freight insured, within 
the meaning of the law?' 

And after extended discussion (118 U. S. on page 504, 6 Sup. Ct. 
1163, 301.. Ed. 134) it says: 

"We are not only satisfied that the law does not compel the shipowner to 
surrender his insurance in order to have the benefit of limited liability, but 
that a contrary result would defeat the principal object of the law." 

For dissenting opinion see The Great Western, 118 U. S. 526, 6 Sup. 
Ct. 1172, 30 L. Ed. 156. 

[3], It is next urged that, the Sophia being of foreign registry, the 
owner may not take the benefit of the Limitation Act; but this ques- 
tion is settled by the Supreme Court in The Titanic v. Mellor, 233 U. 
S. 718, 34 Sup. Ct. 754, 58 L. Ed. 1171, in which it is said: 

''The general proposition that a foreign ship may resort to the courts of 
the United States for a limitation of liability under Rev. Stat. | 42S3, is es- 
tablished. The Scotland, 105 U. S. 24; La Bourgogne, 210 U. S. 95." 

Recurring to section 4283, supra, it is apparent that the vital issue in 
limitation of liability is privity or knowledge of the owner. 

"Privity means participating with others in the knowledge of a secret 
transaction; privately knowing; specially in law having any knowledge of 
or connection with something." Std. Diet 

"To know is to be thoroughly acquainted. In a strict sense the clear and 
certain apprehension of a truth." Std. Diet 
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Judge Sawyer in Lord v. Goodall & C. S. S. Co., Fed. "Cas. No. 8,506, 



"The meaning of the words 'privity or knowledge^ • • • is a personal 
participation of the owner in some fanlt, or act of negligence, causing or con- 
tributing to the loss." 

In McGiU V. Mich. S. S. Co., 144 Fed. 788, 75 C. C. A. 518, the 
Ninth Circuit Court said: 

"The right of a shipowner to limit its liability is d^endent upon his want 
of complidty in the acts causing the disaster.' • • •»» 

And in Boston Marine Ins. Co. v. Metropolitan, etc., Co., 197 Fed. 
703, 117 C. C. A. 97, the said court said: 

"On the voyage on which the collision occurred, the San Pedro was one 
man short of the number of seamen required by her certificate of inspection, 
and it is urged that the trial court erred in finding that that shortage was 
not one of the proximate causes of the loss. * * * We think there was no 
error, therefore, in the finding that the shortage of the crew was not a ooft- 
trihutory cause of the loss. It is to be observed in this connection, also, that 
the manager was not privy to, and had no knowledge of, such shortage^ 
• ♦ •" (Italics mine.) 

In Coggeshall, etc., Co. v. Early, 248 Fed. 1, 160 C. C. A 141, ex- 
press finding that there was a shortage of the crew was held did not 
contribute directly to the loss because the owner had no privity or 
knowledge of such shortage. 

[4] Privity or knowledge, as used in the statute, imports actual 
knowledge causing or contributing to the loss or knowledge, or means 
of knowledge of a condition of things likely to produce or contribute 
to the loss without adopting proper means to prevent it. Butler v. 
Boston S. S. Co., 130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017; Craig 
V. Continental Ins. Co., 141 U. S. 638, 12 Sup. Ct. 97. 35 L. Ed. 886; 
La Bourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 52 L. Ed. 973 ; City of 
Columbus (D. C.) 22 Fed. 460; In re Meyer (D. C.) 74 Fed. 881; 
The Longfellow, 104 Fed. 360, 45 C. C. A. 379; The Southside (D. 
C.) 155 Fed. 364; The Rochester (D. C.) 230 Fed. 519. Judge Brown 
in The Colima (D. C.) 82 Fed. 665, at page 679, said: 

"The knowledge or privity that excludes the operation of statute^ must 
therefore be in a measure actual, and not merely constructive; that is, 
actual through the owner's knowledge, or authorization, or immediate con- 
trol of the wrongful acts, or conditions, or through some kind of personal 
participation in them ♦ • •.*• 

Judge Wolverton, in The Indrapura (D. C.) 171 Fed. 929: 

"There must be personal participation In the act of deUnquency or omis- 
sion leading to the loss." 

Judge Gilbert, in The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366: 

"It is sufficient if the corporation employ, in good faith, a competent person 
to make such inspection [boiler]. When it has employed such a person in good 
faith, and has delegated to him that bran<A Of its doty, its liability beyond 
the value of the vessel and freight ceases. • • • »• 
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Mr. Justice White, in La Bourgogne, supra: 

"Mere negligence, pnre and simple, In and of itself, does not necessarily es- 
tablish tbe existence on the part of the owner of a vessel of privity and knowl- 
edge within the meaning of the statnte." 

[6] It appears to be. well settled that, where the owner in good faith 
appoints a competent agent to equip, man, or maintain a vessel or her 
machinery, any acts of omission or commission of the agents, not par- 
ticipated in personally by the owner, do not constitute privity or knowl- 
edge. The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366; The No. 6, 
241 Fed 69, 154 C. C. A. 69; Boston Marine Ins. Co. v. Metropolitan, 
etc., U Co., 197 Fed- 703, 117 C. C. A, 97; Quinlan v. Pew, 56 Fed. 
Ill, 5 C. C. A. 438; Craig v. Continental Ins. Co., 141 U. S. 638, 12 
Sup. Ct. 97, 35 L. Ed. 886; The Marie Pahner (D. C.) 191 Fed. 79; 
The Murrell (D. C.) 200 Fed. 826. 

Judge Gilbert, in Boston M. I. Co. v. Metropolitan, etc, l^ Co., 
supra, said: 

"Bnt we cannot concede that an owner of a vessel, in order to be entitled to 
limit his UabUity under the statutes, must, before sending, his vessel on her 
way, acquaint himself with the science of navigation, or acquire expert knowl- 
edge concerning his vessel, its equipment, its machinery, or the necessary 
crew therefor, or must place between himself and the master an interme- 
diary who shall possess such knowledge, and our attention has been directed 
to no authority which so holds. In Moore v. American Transportation Co., 24 
How. 1, 16 Tx Ed. 674, the court said : 'The act was designed to promote the 
building of ships and to encourage persons engaged in the business of naviga- 
tion/ And in La Bourgogne, the court affirmed that the law was to be admin- 
istered in a spirit of fairness with the view of giving to shipowners the fuU 
benefit of the immunities intended to be secured by it for the encouragement 
It will afford to commercial operations." 

Judge Putnam, in Quinlan v. Pew, supra, said: 

"We are also constrained to the b^ef that this statute, which the Supreme 
Court directs shall be interpreted broadly, has regard for the usual necessities 
of the occupations of Ufe, and in that respect intends that owners may avail 
themselves of the proper facilities common to business m^i, and be r^ieved, so 
far as it is concerned, whenever and so far as they have appointed a suitable 
representative, be he master, consignee, or other agent, to supervise the ship, 
either at sea or at the home port or otberwise, and either for fitting her away, 
or navigating her after she is so fitted away. The law, for the purposes of 
this case, cannot make a distinction betweai the owner who has but one ves- 
sel, and time and opportunity to give it his personal attention, and the owner 
who has many vessels, or whose necessities call him long distances from his 
residence, or whose infirmities, sickness, inexperience, or sex renders him or 
her incapable of attention to affairs of this nature." 

Judge Hanf ord, in The Jane Gray p. C.) 99 Fed. 582, said : 

**! consider that, for the safety of her passaigers, the vessel ought to hav« 
carried a sufllcient number of life preservers, and her captains should have 
made a requisition for them, although there is no statutory requirement ; but, 
as the owners depended upon the captain to see that the equipment of the 
vessel for the voyage was complete in every particular, they are exempt from 
personal liability for his neglect in this regard. ♦ ♦ ♦ Having employed 
men of experience and skiU in such work to overhaul the vessel, make what 
repairs were found to be needed, and supply and equip her for the voyage and 
stow the cargo, and there being no evidence of neglect or mistake in these 
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particulars on the part of the owners or their employ^, I must find that they 
did exercise due diligence to make the vessel seaworthy, and properly manned, 
equipped, and supplied." 

In The Erie Lighter 108 (D. C.) 250 Fed. 490, it was held: 

"It is, also entirely well settled that an owner, and« in the case of a corpora- 
tion, the managing officer or officers (in this case the superintendent of the 
marine department), may employ others to perform the duties ordinarily 
imposed by law upon the owner, such as equipment, examination, repairs^ etc.. 
and if due diligence is exercised in selecting persons competent for such 
work, losses or damages done or occasioned through their fault, without ac- 
tual complicity or knowledge on the part of the owner, are done or occasioned 
without the 'privity or knowledge' of the owner, within the meaning of the 
Tiimited Liability Acts. Craig v. Continental Ins. Co., supra; The Annie 
Faxon (D. C. Wash.) 66 Fed. 575, affirmed 75 Fed- 312 ♦♦ ♦ (C. C. A. 9th 
Cir.) ; The Oolima, supra; The Jane Gray (D. C. Wash.) 90 Fed. 582 ; Van 
Eyken v. Brie R. R, Co. ♦ ♦ • 117 Fed. 712; McGill v. Michigan S. S. 
Co., 144 Fed. 788, ♦ ♦ ♦ Oregon Lumber Co. v. Portland & Asiatic S. S. 
Co., supra [162 Fed. 912] ; Boston Marine Ins. Co. v. Metropolitan Redwood 
Lumber Co., supra ; Quinlan v. Pew, supra ; The Tommy, 151 Fed. 570." 

[i] The privity or knowledge within the statute must be that of the 
managing officers of the corporation, Hill Mfg. Co. v. Providence & 
N. Y. S. Co., 113 Mass. 495, 18 Am. Rep. 527; Craig v. Continental 
Ins. Co., 141 U. S. 638, 12 Sup. Ct. 97, 35 L. Ed. 886; and when 
brought home to the principal officers of the corporation it is charge- 
able, The Colima, supra. In The Erie Lighter, supra, the court said : 

"Whether the petitioner Is entitled to a limitation of liahillty, of course, 
depends upon whether the damages which the claimant seeks to recover were 
done or occasioned without the petitioner's *privity or knowledge,* within the 
meaning of the I/imited Liability Act. As the petitioner Is a corporation, its 
•privity or knowledge' must be that of its managing officers [citing Craig ▼. 
Continental Ins. Co.]. While ordinary agents and servants, including a mas- 
ter of a vessel, are not within that category, a 'managing officer' Is not neces- 
sarily one of the head executive officers, but Is any one to whom the corpo- 
ration has committed the general management or general superintendence 
of the whole or a particular part of its business [citing cases]. The peti- 
tioner, long before the accident in question, had committed the general man- 
agement and superintendence, including maintenance and repair of its ves- 
sels, to a superintendent of its marine department. The latter was therefore 
clearly a managing officer of the corporation within the before mentioned 
rule, and his 'privity or knowledge,' If any, is chargeable to the petitioner." 

And in that case, petitioner being a railroad corporation operating 
a fleet of tugs and barges in connection with its railway business, the 
court, held that privity or knowledge within the meaning of the stat- 
ute, to deprive tfie petitioner of the right to limit liability — ^privity or 
knowledge of acts of commission or omission contributing to the dam- 
age — ^would have to be established in the management of the petitioner's 
marine department, and in Re Eastern Dredging Co. (D. C.) 159 Fed. 
541, it was held that the marine superintendent in charge of dredgers 
acting under a general manager was an employee, as distinguished 
from a managing officer, and in order to hold the company it was nec- 
essary to show that the general manager was chargeaWe with the priv- 
ity or knowledge. In La Bourgogne, supra : 

"The loss might have happened by the negligence of the owner of the vessel. 
Such loss might yet not have been occasioned with a knowledge or privity, 
of such owner." 
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These expressions were directed to a consideration of section 4283, 
supra, without regard to any other acts of Congress. 

It is established by the testimony that the Canadian Pacific Railway 
Company is a corporation of the Dominion of Canada, and on the dates 
in issue was the sole owner of the steamship Princess Sophia, and 
operated the same between the port of Vancouver, British Columbia, 
and the port of Skagway, Alaslwi, via way ports, in what is known as 
the British Columbia coast steamship service of the Canadian Pacific 
Railway. In 1900 the Canadian Pacific Railway Company purchased 
from the Canadian Pacific Navigation Company a fleet of boats in 
British Columbia and Alaska coast service, whose main office was lo- 
cated at Victoria, B. C. Captain J. W. Troupe prior to this time was in 
the employ of the railway company as superintendent of its rail lines 
in the Nelson, B^ C, district, and also as manager of a fleet of boats 
owned by the railway operated on the Kootenay, Arrow, and Slocan 
Lakes, connecting with transcontinental railroads then under construc- 
tion. Troupe has been continuously in the steamship business since 
1871, as purser, master, and manager. Upon the purchase of the 
Canadian Pacific Navigation fleet by the petitioner. Troupe was moved 
to Victoria and placed in charge of tfiis fleet as general manager, and 
has since been so employed. The fleet at that time consisted of 11 
vessels, of about 8,500 tons, and approximately 300 officers and men. 
At the time of the disaster it consisted of 26 steamers and 6 barges, 
with 34,817 tonnage, and total number of officers and men employed 
approximately 750 seamen of all classes, in addition to some 60 cer- 
tificated deck officers. 

In 1911 Troupe appointed Captain Neroutsos as marine superintend- 
ent, with the duty of details of operation of the fleet ; Troupe look- 
ing after the building, purchase and sale of vessels, and general policy 
of the company, all matters having relation to freight and passenger 
traffic, major alterations and repairs of the fleet, and generally speak- 
ing all matters outside of the mere operating details. Neroutsos re- 
ported direct to Captain Troupe in connection with all matters con- 
nected with detailed operation. Neroutsos had been in the employ of 
the British Columbia coast steamship service as deck officer and mas- 
ter 10 years prior to his appointment, and acted as marine superintend- 
ent for 7 years, and had been engaged as seaman, officer, and master 
since 1882,. and had had previous experience as port superintendent of 
Frank Waterhouse & Co. of Seattle, and assistant to Lloyd's surveyor 
at Tacoma and Portland. Captain Locke, master of the lost ship, was 
a mate in the employ of the Canadian Pacific Navigation Company, and 
was continuously in the employ of the Canadian Pacific Railway from 
1900 to 1918, the time of his death, and was familiar with Alaskan wa- 
ters. From the record before the court there is no question as to 
Captain Locke's efficiency, and there is nothing to indicate that he was 
incompetent by reason of intoxicants or otherwise on this voyage. In 
1909 Captain Troupe issued a book of rules and regfulations for the 
government of the vessels of the company, in harmony with the Inter- 
national Rules of Navigation. These were in force at the time of the 
disaster. From time to time until the casualty, by circulars, the at- 
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tention of the officers of the vessels was challenged to these and they 
were cautioned to obey the rules and to take no chances. 

It is strenuously urged that Lowle, at Juneau, was the petitioner's 
managing agent in Alaska. The most that can be said is that he was 
the freight and passenger agent in Alaska, but had nothing to do with 
the navigation or operation of vessels. It is also contended that Cap- 
tain Troupe directed, or that some one in authority did direct, the hold- 
ing of the passengers on the Sophia on board until the arrival of the 
Alice from Vancouver. This contention fails. There is nothing in 
the record to sustain it. Messages could only be sent to and from the 
wreck by wireless. No messages between the Sophia and Vancouver, 
or elsewhere, could be exchanged, unless sent' over the United States 
cable office at Juneau, and only then by wireless or by cable. The 
entire records of the cable office and the wireless stations are in evi- 
dence. The master of the ship, so far as the petitioner is concerned, 
was left to the free exercise of his own judgment in the emergency, 
and for his error of judgment the petitioners may not be held. The 
master of the ship in disasters must be left to the free exercise of his 
own judgment. 

Much is said in the brief of claimants with relation to the insuffi- 
ciency of the crew, and in the particular that only two quartermasters 
were upon the vessel, and that they would become exhausted by stand- 
ing watches; but this contention is not supported by th^ evidence,* 
which shows that they did not stand watches for 24 hours, but that 
they were relieved hy petty officers, and it is conceded that the cas- 
ualty took place within 4 or 5 hours after leaving the port of Skagway, 
and there is no testimony which would indicate that the calamity was 
caused by reason of such contention. There is testimony that some 
of the deck hands were boys from 16 to 19 years of age, and that the 
vessel was therefore not properly manned, measured by the laws of 
the United States. In The Jane Gray, supra, it was said : 

"As the owners depended upon the captain to see that the equipment of the 
vessel for the voyage was complete In every particular, they are exempt from 
personal llablUty for bis neglect in this regard. • • • »» 

This was in effect indorsed by the Circuit Court of Appeals in Bos- 
ton Marine Ins. Co. v. Metropolitan Redwood Lumber Co., 197 Fed. 
703, 117 C. C. A. 97. In The Norge (D. C.) 156 Fed. 845, the court 
said: 

"Her officers and crew were well qualified. She had a smaU number of 
boys on board, but they were competent to perform their duties, and no real 
criticism can be made against the steamer in such respect." 

In the instant case there is no testimony of the inefficiency of these 
boys. They all had some experience as seamen. They were not able 
seamen within the provisions of the La Follette Act (38 Stat. 1164), 
but were men of some experience. It is also strongly urged that the 
master and officers of the vessel were incompetent, and that the crew, 
by reason of the boys employed, were not within the requirements. 
This contention is not sustained. The officers were dearly competent, 
and as to the boys employed the owners had a right to rely on the 
master and officers, whose duty it was to see to the proper equipment 
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and manning of the ships in the regard mentioned, and it should be said 
in this connection that there is nothing in the case to indicate that 
the boys were not competent, and since the disaster was not one of 
sudden emergency requiring immediate action, the vessel remaining 
on the reef for 40 hours, nearly 2 days, and there being on the vessel 
as passengers some 85 experienced seamen and boatmen, employees 
of the American & Yukon Navigation Company, returning from the 
1918 season's work. 

Among these were 4 masters, 1 mate, and 22 deckhands ; the others 
being engineers and stewards.. AH these men, it appears, had much ex- 
perience in handling boats on the Yukon. While this fact does not 
take from the duty of the owners to discharge its duty in properly 
manning the vessel it may be considered only as to whether the incom- 
petency of the boys can have contributed to the disaster, since there 
was ample time to select boat crews from the experienced seamen 
among these men and the crew to remove the passengers by the use 
of the steamship's boats, if it had been deemed feasible or practicable 
under the conditions- of the weather by the master ; the lives of these 
men also depending on the event. 

It is also urged that, because of influenza epidemic upon the vessel, 
many of the crew were disabled on the voyage from Vancouver to 
Skagway, and were not in physical condition to perform their duty as 
seamen. This largely is conjecture. There is some testimony that 
some members of the crew at Skagway were indisposed. The extent 
is not shown, nor the disease from which they were suffering, if any. 
It also appears that there were added to the crew at Skagway some 
8 or 10 seamen from the Yukon river. 

[7] As to the general equipment of the ship for the voyage, the evi- 
dence shows that the vessel was thoroughly inspected by CuUum, steam- 
boat inspector of the Dominion of Canada, for her annual inspection 
from the 23d to the 26th days of March, 1918 and he issued an annual 
certificate dated March 26, 1918. On October 19, 1918, a permit was 
issued to the steamship, authorizing her to carry a total of 350 pas- 
sengers, exclusive of her crew, upon placing on board four additional 
buoyancy appliances of the capacity of 26 persons each. These addi- 
tional buoyancies were approved prior to the 19th of October. All 
of the life-saving equipment on board the steamship was inspected at 
this time by the steamboat inspector at Vancouver, and the following 
official entry was recorded : 

"To Whom It May Concern: I hereby certify that additional life-saving 
equipment sufficient for 100 persons has been placed on board the steamer 
Princess Sophia, of Victoria, B. C, official No. 130620, and said steamer Prin- 
cess Sophia may therefore be permitted to carry 100 persons in addition to 
the number stated on her regular passenger certificate, making a total of 350 
passengers allowed to be carried, from the 19th of October to the 31st of Octo- 
ber, 1918." 

The United States inspector for the district of Seattle testified, un- 
der the reciprocal provisions of Rev. Stat. § 4400 (Comp. St. § 8152), 
American inspectors, in issuing certificate to a foreign vessel, check 
up the equipment on board the foreign vessel as specified in their for- 
eign certificate. He further identified circular instruction from the 
278 F.— 13 
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Secretary of Commerce, specifying the Dominion of Canada as one 
of the foreign countries whose inspection laws approximate that of 
the United States. The certificate issued to the Sophia was in effect 
at the time of her loss. In addition to the Canadian steamship inspec- 
tor's testimony, Captain Harrison testified that when he took charge 
as first officer of the Princess Sophia on October 1, 1918, he held fire 
and boat drill and inspected all the ship's boat tackle, gear, appliances, 
blocks, and equipment, and found tliem to be in first-class condition, 
and sent a written report to the marine superintendent. The compass 
was inspected and found to be in good adjustment up to October 8, 
1918. There is no testimony to the contrary. Testimony also shows 
the barometer was in good condition. From the evidence presented it 
would appear that the steamship was properly manned and equipped 
and seaworthy for the voyage in conformity to the Canadian laws, and 
found by the United States inspectors to come within the requirements 
of section 4400 of the Revised Statutes. 

Claimants contend that, although the steamship was a Canadian ves- 
sel, the inspection laws of the United States apply, and her efficiency 
in point of equipment, life-saving appliances, and crew is to be meas- 
ured by the law of the United States and rules appertaining to Amer- 
ican vessels, and that the inspection which was made hy the United 
States inspectors was not an inspection based upon the requirements, 
but rather credited to the Canadian inspection. I think the record dis- 
closes that prior to 1905 it was officially determined that the inspec- 
tion laws of the Dominion of Canada approximated those of the United 
States, and that Canadian vessels were examined pursuant to the re- 
quirements of title 52, Rev. Stat. Under the conditions named in the 
proviso of "section 4400, Rev. Stat, the Board of Inspectors pursuant to 
the provisions bf section 4405; Rev. Stat. (Comp. St. § 8159), promul- 
gated rules and regulations to carry forward the provisions of section 
4400. These rules so promulgated have the force of law. La Bour- 
gogne, supra. It is conceded, I think, that the vessel complied with 
the Canadian law. The provisions for equipment are contained in sec- 
tions 4399 to 4462, Rev. Stat. (Comp. St. § 8151 et seq.), and for trans- 
portation of passengers and merchandise, including the manning of 
vessels, safety appliances, etc., are contained in sections 4463 to 4500, 
being title 52, Rev. Stat. (Comp. St. § 8225 et seq.). Section 4400, 
brought forward from section forty-one of the Act of February 28, 
1871, provides: 

"AU steam vessels navigating waters of the United States which are com- 
mon highways of commerce, are open to general or competitive navigation, 
excepting public vessels of United States, vessels of other countries, and 
boats propelled in whole or in part by steam for navigating canals, shall be 
subject to the provisions of this title." 

This section was amended August 7, 1882 (22 Stat. 346), by sub- 
jecting all foreign vessels carrying passengers from any part of the 
United States to any other places or country to the provisions of sec- 
tions 4417 Rev. Stat. (8172, Comp. Stat.), 4418, Rev. Stat. (8173, Comp. 
Stat.), 4421, Rev. Stat. (8182, Comp. Stat.), 4422, Rev. Stat. (8183, 
Comp. Stat), 4423, Rev. Stat. (8184, Comp. Stat.), 4471, Rev. Stat. 
(8241, Comp. Stat.), 4472, Rev. Stat. (8242, Comp. Stat.), 4473, Rev. 



Digitized by 



Google 



PETITION OP CANADIAN PAG. RT. CO. 195 

(278 P.) 

Stat. (8243, Comp. Stat.), 4479, Rev. Stat. (8249, Comp. Stat), 4482, 
Rev. Stat. (8252, Comp. Stat.), 4488, Rev. Stat. (8258, Comp. Stat), 
4489, Rev. Stat. (8259, Comp. Stat. 1913), 4496, Rev. Stat. (8272, 
Comp. Stat.), 4497, Rev. Stat. (8273, Comp. Stat.), 4499, Rev. Stat 
(8275, Comp. Stat.), and 4500, Rev. Stat. (8276, Comp. Stat.). 

This section was further amended March 1, 1895 (28 Stat. 699). 
This amendment is immaterial to this issue. Further amendment was 
made February IS, 1902 (32 Stat. 34), as follows: 

"Provided, howevei; that when such foreign passenger steamers belong to 
countries having inspection laws approximating those of United States, and 
have unexpired certificates of inspection issued by the proper authorities in 
the respective countries to which they belong, they shall be subject to no 
other inspections than necessary t6 satisfy the local inspectors that the con- 
dition of the ressel, her boilers, and life saving equipment are as stated in 
the current certificate of Inspection." 

Tne Sophia at the time of the disaster was equipped and manned as 
required by Canadian law. She had unexpired certificates from the 
Canadian authorities (section 4400) and also had been inspected by the 
local United States authorities in harmony with the proviso and had 
proper certificate. It must be clear under the proviso that the proper 
certificates of the proper authorities of such foreign countries is con- 
clusive proof that the vessel is properly equipped as required by such 
foreign laws, and the local inspectors shall subject such vessel to no 
other inspection than necessary to satisfy such local inspectors that 
the condition of the vessel, etc., is as stated in the current certificate of 
inspection. 

[8] It is further contended that the La FoUette or Seamen's Act of 
March 4, 1915, in any event applies. This act is entitled: 

"An act to promote the welfare of American seamen in the merchant 
marine of the United States ; to abolish arrest and imprisonment as a penalty 
for desertion and to secure the abrogation of treaty provisions in relation 
thereto; and to promote safe^ at sea." 88 Stat. 1164. 

Section 1 of this act amends section 4516, R. S. (section* 8306, Comp. 
'Stat.). Section 2 (Comp, St. § 8363b) regulates hours of service in the 
merchant marine of the United States. Section 3 amends section 4529, 
R. S. (section 8320, Comp. Stat.). Section 4 amends section 4530, R. 
S. (section 8322, Comp. Stat.). Section 5 amends section 4559, R. S. 
(section 8348, Comp. Stat,). Section 6 amends Act March 3, 1897 (29 
Stat. c. 389), relating to fees. Section 7 amends section 4596, R. S. 
(section 8380, Comp. Stat.). Section 8 amends section 4600, R. S. 
(section 8382, Comp"! Stat.). Section 9 amends section 4611, R. S. (sec- 
tion 8391, Comp. Stat.). Section 10 amends section 23 of "An act to 
amend the laws relating to American seamen of December 21, 1898," 
relating to provisions (Comp. St. § 8392a). Section 11 amends Act 
June 26, 1884, relating to advances and allotments to seamen (E) : 

**And provided further that this section shall apply to seamen on foreign 
ressels while in the harbors of the United States. * • • " 

Section 12 repeals secfion 4536, R. S. (section 8325a, Comp. St.). 
Section 13 (Comp. St, § 8363a) has relation to qualification of seamen, 
and provides that: 
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"No vessel of 100 tons gross and upward, except those navigating rivers 
exclusively and the smaller inland lakes and except as provided in section one 
of this act, shall be permitted to depart from any port of the United States 
unless she has on board a crew not less than seventy-five per centum. • • • " 

Section 14 amends section 4488, R. S. (section 8258, C. S.)# and con- 
tains this clause : 

"Provided, that foreign vessels leaving ports of the United States shall 
comply ^ith the rules herein prescribed as to life saving appliances, their 
equipment, and the manning of same." 

Section 15 relates to reports of accidents to barges while in tow 
through the open sea. Sections 16 and, 17 (Comp. St. §§ 8382a, 8382b) 
abolish arrest, etc., for desertion and imprisonment for desertion on 
American and foreign vessels while in port Secticm 18 (Comp. St. § 
8382c) provides that the act shall take effect as to American vessels 
within 8 months and as to foreign vessels within 12 months. Section 19 
amends section 4581, R. S. (section 8372, C. S.), and modifies the fellow 
servant rules as to personal injuries on board. 

Claimants contend that sections 13 and 14 apply to foreign, vessels. 
That the Congress has power to legislate with relation to foreign ves- 
sels in the waters of the United States is determined in Strathefeim v. 
Dillon, 252 U. S. 348, 40 Sup. Ct. 350, 64 L. Ed. 607; Sandberg v. 
McDonald, 248 U. S. 185, 39 Sup. Ct. 84, 63 L. Ed. 200; Neilson v. 
Rhine Co., 248 U. S. 205, 39 Sup. Ct. 89, 63 L. Ed. 208. 

The issue raised by the two sections referred to is to an extent of 
first impression. I think it may safely be said that by the amendment 
of a section applicable to United States vessels only, unless by express 
terms the amendment is extended to foreign vessels, the scope will not 
be broadened. Section 13 is not an amendment, but an independent 
expression, and must he construed in consonance with the general pur- 
pose and intendment of the act, which by its title is to promote the 
welfare of American seamen in the merchant marine of- the United 
States, and contains no expression extending the provisions to foreign 
vessels. It is limited to American seamen on United States vessels; 
some provisions of the act being expressly extended to foreign vessels, 
and, being withheld from section 13, the intent of the Congress is clear 
the rule of construction, "expressio unius est exclusio alterius." U. S. 
V. Barnes, 222 U. S. 513, 32 Sup. Ct. 117, 56 L. Ed. 291. The ex- 
pression "no vessel of 100 tons or more** is broad and comprehensive, 
and must be held to have relation only to the subject legislated upon, 
and be limited to the general context as expressed in the title of the act. 

[9] Section 14 is more difficult of solution. This section has been 
very fully and ably discussed by Attorney General Gregory in an opin- 
ion rendered on request of the President. 30 Opinions of Attorney 
General, p. 441. At page 442 he says : 

"This section 14 of the seamen's bill is an additive amendment to section 
4488 of the Revised Statutes, which itself had been previously amended in 
respecta not material here by the Acts of March 2. 1889 (25 Stat 1012), April 
11, 1892 (27 Stat. 16). and March 3. 1905 (83 Stat. 1024), Section 4488 was 
oripinally enacted as section 52 of the Act of February 28, 1871, entitled *An 
act to provide for the better security of life on board of vessels propelled in 
whole or in part by steam,' etc. (16 Stat. 440). Section 41 of the last named 
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act, which became secaon 4400 of the Bevlsed Statutes, defined the vesBelB 
'aobject to the operation of the act, and, of course, to the operation of its 
section 52, now section 4488 Revised Statutes. This section 41, was amended 
by the Acts of August 7, 1882 (22 Stat. 346), March 1, 1895 (28 Stat. 699), Feb- 
ruary 15, 1902 (32 Stat. 34), and March 17, 1906 (34 Stat. 68), the last amend- 
ment being a complete redraft Since section 14 Is expressly an amendment 
of preexisting law, which Is to be found In these sections 4400 and 4488 of the 
(Revliied Statutes. ♦ • • " 

Continuing on page 448 says : 

"I conclude, therefore, that the words 'foreign vessels* in the proviso under 
discussion can only be read as 'foreign vessels subject to the operation of sec^ 
tlon 4488, of which this proviso is amendatory/ This reading meets the de- 
clared purpose of the conference committee, accords with the principles of 
construction applicable to such an amendatory proviso, and malces the 
amendment harmonize with the large underlying purpose (security of life) of 
th(* section on which it was imposed, and also of the act to which that section 
belongs.** 

This construction of the Attorney General will "be adopted. 

[10] It is further contended that as to the seamen the liability may 
not be limited tmder the "J<wies Act." Section 20 of the La FoUette 
Act, supra (Comp. St. § 8337a) provided that in an action to recover 
damages for sin injury sustained on board of the vessel, the fellow 
servant rule shall not apply. June 5, 1920, this section was amended 
by section 33 of the Jones Act (41 Stat. 988), as follows : 

'*Any seaman who shall suffer personal Injury In the course of his employ- 
ment may, at his election, maintain an action for damages at law with the 
right of trial by Jury, and in such action all statutes of the United States 
modifying or extending the common law right or remedy In cases of personal 
Injury to railway employees shall apply; and In cases of the death of any 
seaman as a result of any such personal injury the personal representative of 
such seaman may maintain an action for damages at law with the right of 
trial by Jury, and in such action all statutes of the United States conferring 
or regulating the right of action for death In the case of railway employees 
^all be applicabla • • • •• 

This statute creates a substantive right — ^adds to one and takes from 
another — changes the relation of the parties at the time of the casualty. 
It introduces a new policy and changes the existing statutes. The ac- 
cident occurred 20 months prior to the passage of this act, and it may 
not be given retroactive effect. Judge Gilbert, in Winfree v. N. P. Ry, 
Co., 173 Fed. 65, 97 C. C. A. 392, 44 L. R. A. (N. S.) 841, in denying 
retroactive effect of the Employers* Liability Act (35 Stat. 65 [Comp. 
St. §§ 8657-^8665]) at page 66 said : 

"It Is not presumed that Congress Intended to Impose dvil liability upon 
carriers founded upon transactions which at the time of their occurrence gave 
no rise to a legal demand against them.'' 

The authorities cited hy the claimant (Campbell v. Holt, 115 U. S. 
620, 6 Sup. Ct. 209, 29 L. Ed. 483 ; Cooley, Constitutional Limitations, 
pp. 529, 543) are fully answered by Judge Gilbert saying retroactive 
effect is given only to such laws as were "intended to remedy a mis- 
chief, to promote public justice, to correct innocent mistakes, to cure 
irregularities in judicial proceedings, or to give effect to the acts and 
contracts of individuals according to the intent thereof." This deci- 
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sion was affirmed by the Supreme Court. 227 U. S. 296, 33 Sup. Ct 
273, 57 L.Ed. 518. 

[11] It is finally urged that section 4493 must be construed with sec- 
tion 4283, and, as so construed, the liability as against the claims of 
passengers or their dependents for both personal injuries or baggage 
may not be limited. This is a more difficult question to determine, it 
being contended by the petitioner that, while these sections may be 
construed pari materia, it has no application to foreign ships. Judge 
Gilbert, in The Annie Faxon, supra, said : 

" • • • Sections 4283 and 4493 stand together in the Revised Statutes. 
and provide for two distinct classes of liability — the one prescribing the gen- 
eral rule that, for damage through negligent «icts done without the privity 
or knowledge of the owner, liability should not exceed the amount or value 
of the interest of such owner in the vessel and her freight then pending ; the 
other providing that for Injury occurring through the neglect or failure of the 
owner to comply with the provisions of title 52 of the Revised Statutes for 
the regulation of steam vessels ♦ ♦ ♦ liability to the full amount of the 
damage. They are statutes in pari materia — the cme creating a general rule 
of limitation of liability, the other malting exceptions in favor of passengers. 
Section 4493, as appears by its title as well as by its provisions, was intended 
to provide for better security of life on* board steam vessels. In Sherlock v. 
Ailing, 93 n. S. 99, a broad construction was given to that section; and It 
was held that under its provisions the master, the owner, and the vessel are 
liable for damages sustained by a passenger, arising through neglect to com- 
ply with the provisions expressed in title 52, no matter where the fault 
might lie. ♦ ♦ ♦ " 

The Circuit Court of Appeals of the Sixth Circuit, in Great Lakes 
Towing Co. V. Mill Transp. Co., 155 Fed, 11, 83 C. C. A. 607, 22 L. 
R. A. (N. S.) 769, in considering Act March 3, 1851 (section 4283, R, 
S.; section 8021, C. S.), and section 18, Act June 26, 1884 (section 
8028, C. S.), held that these sections should be held as parts of one en- 
tire scheme, and that section 18 was intended as an extension merely 
of the relief provided by the act of 1851 (section 4283 R. S.; section 
8021 C. S.), and that the act of 1851 (section 4283, R. S.; section 
8021, C. S.) was regarded as the basic law, to which section 18 of the 
act of 1884 (section 8028, C. S.) was intended to be a supplement. This 
view also obtains in Richardson v. Harmon, 222 U. S. 96, 32 Sup. Ct. 
27, 56 L. Ed. 110, and a like view in Capitol Transportation Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed. 631. Sec- 
tion 4493, R. S. (section 8269, C. S.), was enacted February 28, 1871, 
and provides: 

"Whenever damage is sustained by any passenger or his baggage, from 
• ♦ ♦ or other cause, the master and the owner of such vessel • ♦ ♦ 
shall be liable to each and every person so in.1ured, to the full amount of 
damage if it happens through any neglect, or failure to comply with the pro- 
visions of this titte. ♦ ♦ ♦ " 

The same reasons given in Great Lakes Towing Co. Case, supra, in- 
dorsed by the Supreme Court in Richardson v. Harmon, supra, apply 
here, and upon such authority section 4493 must be held to be intended 
as supplementary to section 4283, R. S. (section 8021, C. S.), the basic 
law, and from such conclusion, if the owner is guilty of negligence 
which was the proximate cause of the loss of the lives of passengers, 
the liability for such death and baggage may not be limited, whether or 
not the owner was privy to or had loiowledge of such acts. 
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The contention that the provisions of this section do not apply to 
foreign vessels cannot be sustained. It is a part of the entire scheme 
with relation to the merchant marine, and supplemental to section 4283, 
R. S. (section 8021, C. S.), and a part of the basic law which the Su- 
preme Court says extends to foreign ships, Titanic v. Mellor, supra ; 
and the petitioner, claiming the benefits under this section, must be 
held to the limitations placed upon it, and thus stand at the bar of the 
court on a parity with domestic owners. Considered in the light of 
reason and in connection with the scheme as a whde, having in mind 
the remedies or saf^^uards sought and the expression of the Circuit 
Courts of Appeals in the several circuits and of the Supreme Court, 
the conclusion as stated in The Virginia (D. C.) 26+ Fed. 986, is in- 
evitable. 

Petitioner intimates that the conclusion in that case was inspired by 
the fact that the owner had privity or knowledge, but this is dispelled 
by the court when it says : 

"I have concluded that the negligence of the petitioners does not amount 
to privity or knowledge, within the meaning of those words as used in section 
4283." 

We next come to a consideration as to the negligence of the peti- 
tioner. . The testimony agrees that the Sophia left Skagway at 10 o'clock 
p. m., and that she struck Vanderbilt reef at 2 o'clock a. m. The dis- 
tance is conceded, I think, approximately 56 knots. The normal speed 
of the Sophia is shown by the testimony to be approximately 12 Imots 
.per hour. It is established, if not conceded, that during a portion of 
this time a blinding snowstorm was raging in Lynn Canal and in the 
vicinity of the catastrophe. Many witnesses testified as to the severity 
of this snowstorm, and there is no doubt in my mind that a severe 
snowstorm was pending and that the Sophia foundered while in the fog 
and storm. From the admitted or established facts, it is shown that the 
vessel moved 56 knots in approximately 4 or 5 hours, an average speed 
of 14 knots if made in 4 hours, and over 11 knots if made in 5 hours. 
Bearing in mind the relation of the route of the ship to the light oflF 
Point Sherman, and the light on Sentinal Island, and the location of 
Vanderbilt Reef, and the fog and snow that is reasonably shown to 
have prevailed in this vicinity, and the stage of the tide and the rela- 
tion of Vanderbilt reef to the tide, the character and extent of the 
wound received by the Sophia, "a clear rip the full length, 72 feet"— 
"no solid place in the length" — the rip being approximately 2 feet wide, 
the vessel not having much cargo beside the passengers, the conclusion 
is unavoidable that a proper lookout was not maintained, and that the 
vessel was going at an excessive speed, and either one or both of these 
acts of commission and omission was the proximate cause of the found- 
ering of the ship and the death of the passengers. Article 16 of In- 
ternational Rules (section 7854, C. S.) provides : 

"Every vessel shall, in a fog, mist, falling snow, or heavy rainstorms, go 
at a moderate speed, having careful regard to the existing circumstances and 
conditions. • ♦ ♦" 

The Supreme Court, in Chamberlain v. Ward, 21 How. 548, at page 
571, WL. Ed. 211, said: 
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"Ocean steamers usually have two lookouts in addition to the officer of the 
deck, and in general they are stationed one on the larboard and the other on 
the starboard side of the vessel, as far forward as possible, and during the 
time they are so engaged they have no other duties to iierform ; and no rea- 
son is perceived why any less precaution should be taken by first-class steam- 
ers on the Lakes. Their speed is quite as great, and the navigation is no 
less exposed to the dangers arising from the prevalence of mist and fog, or 
from the ordinary darkness of the night ; and the owners of vessels navigat- 
ing on those waters are under the same obligations to provide for the safety 
and security of life and property as attaches to those who are engaged in 
navigating the seas." 

This was restated and approved by the Supreme Court in The Col- 
orado, 91 U. S. 692, 23 L. Ed. 379. The statement has application to 
the Alaskan waters, including Lynn Canal. There is no testimony be- 
fore the court to show that a proper lookout was not maintained, as 
all on board perished. There is testimony that the lookout who had 
signed for shipment and who had acted in that capacity on previous 
voyages failed to report when the vessel was ready to sail and did not 
ship. This fact of itself indicates nothing. The only testimony as to 
what transpired must be deduced from the circumstances. Moderate 
speed may he given as such rate of speed, in view of the particular cir- 
cumstances, as will enable the steamer to seasonably and effectively 
avoid collision with a vessel or charted obstruction by slackening or 
stopping and reversing within the distance at whicG such vessel or char- 
ted object may be seen. The Batavier, 40 Eng. L. & Eq. 25 ; The Na- 
coochee, 137 U. S. 330, 11 Sup. Ct. 122, 34 L. Ed. 687; The City of 
New York (C. C.) 35 Fed. 604, affirmed 147 U. S. 72, 13 Sup. Ct. 211,. 
yj ly. Ed. 84. In The Nacoochee the court held a speed not moderate 
which was not slow enough to enable the ship to avoid a vessel sighted 
in her track at a distance of from twice to three times her length. 
Vanderbilt reef was charted, its location was known to the navigating 
officers, and it was also known that it was dangerous. The Supreme 
Court, in The Nacoochee, supra, referring to The Batavier, supra, 
said : 

"The rule laid down in the last-named case Is that, at whatever rate a. 
steamer was going, if she was going at such a rate as made it dangerous to any 
craft which she ought to have seen, and might have seen, she had no rigl^t to 
go at that rate" 

— and referred to The Pennsylvania, infra. If such care is exacted 
for the protection of "any craft," equal care must be exacted for the 
life of passengers on a vessel, if the rate of speed would endanger the 
vessel to collision with a charted object which might have been seen or 
ought to have been seen. Even though charted objects are not named 
in the statutes, the principle enunciated is applicable. The Oceania 
yance (D. C.) 217 Fed. 973, affirmed 233 Fed. 17, M7 C. C. A. 147; 
The Rhode Island (D. C.) 17 Fed. 554. In this case the object was 
stationary and fixed, while the position of a moving craft is shifting. 
There is less excuse for colliding with a fixed, charted object than with 
a moving vessel. Ordinary care on the part of the lookout and mod- 
erate speed would have prevented the catastrophe. Navigating through 
a storm of the character disclosed by the testimony, at a speed which 
would carry the vessel upon the reef 72 feet, inflicting the injury dis- 
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closed under the circumstances shown in the testimony, is contrary to 
the International Rules of Navigation (section 7854, C. S.; Act Cong. 
Aug. 19, 1890), and a violation of the rule of ordinary prudence in nav- 
igation, and establishes a presumption of negligence, which, unless 
overcome, is conclusive. 

**The burden rests" on a ship to show, whenever sbe disregards the statu- 
tory regulations, not merely that such disregard "might not have been one of 
the causes of the colUslon," or even "that It probably was not, but that it 
could not have been." The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148. 

The intent and purposes of the Congress in safeguarding life is 
manifest bysection 4493, R. S. (section 8269, C. S.), supplementing sec- 
tion 4283, and finds expression in the Jones Act, supra, having refer- 
ence to the protection of seamen (which, however, has no relation to 
this issue), and gives emphasis to the care for human life. Stokes v. 
Saltonstall, 13 Pet. 181, 10 L. Ed. 115 ; Liverpool Steam Co. v. Phoenix 
Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; The Oregon, 
133 Fed. 618, 68 C. C. A. 603; Phila. & Reading Ry. Co. v. Derby, 14 
How. 468, 14 L. Ed. 502. 

There is much conjecture and speculation injected into the case by 
the claimants. Substantially all testimony offered was admitted into 
the record. I think what has been said disposes of all the material 
contentions raised, whether they have been specifically referred to or 
not, and where not specifically referred to are deemed immaterial to 
this issue, or not sustained, and it follows that the liability of the pe- 
titioner may be limited as to the cargo of claimants, but not as to 
the claims of passengers or their dependents or their baggage. 

On Rehearing. 

[12] On the ground that the court erred in its application of section 
4493, R. S., to the facts in issue, and in concluding that liability could 
not be limited to the claims of passengers or their dependents, or their 
baggage, petition for rehearing was filed, a rehearing granted, and 
the cause assigned for reargument. The issue has be^ fully briefed 
and ably argued at bar. On the former hearing this issue was not fully 
briefed nor much discussed at ban 

. Article 16 of the International Rules (26 Stat. 326, section 7854, C. 
S.) was enacted August 19, 1890, and it is contended by claimants is 
an enactment by the Congress on the same subject as section 42 (Comp. 
St. § 8257), and parts of section 43, relating to pilots on coastwise ves- 
sels, etc., of the Act of Feb. 28, 1871, and section 4477, R. S., 16 Stat, 
453 (Comp. St. § 8247), and that, considered in relation with 4493,. 
brought forward from section 43, supra, denying limitation of liability 
as to passengers, their dependents and baggage on the contingency stat- 
ed, the meaning of the Congress is clear that violation of article 16, 
supra, and its relation to section 4493, supra, should be considered as 
a part of the entire scheme with relation to the merchant marine, and 
supplemental to 4283, R. S. ; that all acts passed by prior and subse- 
quent Congresses have relation and should be considered, and cites 
State V. Omaha El. Co., 75 Neb. 637, and 106 N. W. 979 at 983, llO 
N. W. 874, where the court says : 
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"We thlBk It clear that the whole series of statutes directed against com- 
binations and monopolies should be considered as parts of a connected system, 
and that no one act should be singled out for expression and be considered 
apart from the general trend of legislation upon the subject. Statutes in pari 
materia are to be construed together, and r^eals by implication are not fa^ 
vored. The courts will regard all statutes upon the same general subject 
matter as part of one system, and later statutes should be construed as sup- 
plementary or complementary to those preceding them. They are to fill up 
the gaps left by former attempts to amend the evil." 

And counsel also quotes Mr. Tustice Swayne in Jones v. Guaranty 
& Ind. Co., 101 U. S. 626, 25 h. fid. 1030, as follows: 

"A thing may be within a statute but not within its letter, or within the 
letter and yet not within the statute." 

[13] It is further contended that section 4477, R. S., of title 52, pro- 
vides: 

"Every steamer carrying passengers during the nighttime shall keep a suit- 
able number of watchmen in the cabins, and on each deck, to guard against 
fire or other dangers, and to give alarm in case of accident or disaster " 

— and that, irrespective of article 16, supra, the limitation as to passen- 
gers and dependents and baggage must be denied, since watchmen were 
not kept on each deck as lookout, as provided by this section, which is 
within title 52, and therefore within the exception in section 4493, 
supra. It is also urged that by "labored*' construction the Supreme 
Court did "add to the statute in face of the provisions contained in 
section 4 of the act of 1851" — the original act on limitation of liability 
—arid cites Butler v. Boston & Savannah S. S, Co., 130 U. S. 527, 9 
Sup. Ct. 612, 32 h. Ed. 1017. Without further comment I will simply 
say that the rule announced in the Butler Case is stare decisis. 

The conclusion of the court heretofore stating that "ordinary care 
on the part of the lookout and moderate speed would have prevented 
the catastrophe" is not a finding of "neglect to keep the watchman," 
as provided in section 4478, If. S. (Comp. St. § 8248), fixing the penalty 
for violation of provisions of section 4477, supra. Neglect on the part 
of the watchman, or lookout, is not a finding of "neglect to keep a 
watchman." 

[14] Neglect of the watchman to perform his duty, with nothing 
more, is without privity of the owner. The Colima (D. C.) &2 Fed. 
680; The Longfellow, 104 Fed. 367, 45 C. C. A. 379; Butler v. Bos- 
ton S. S. Co., 130 U. S. 549, 9 Sup. Ct. 612, 32 L. Ed. 1017; Craig v. 
Continental Ins. Co., 141 U. S. 638, 12 Sup. Ct. 97, 35 h. Ed. 886; 
The Albert Dumois, 177 U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751 ; 
La Bourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 52 L. Ed. 973; The 
Titanic, 233 U. S. 718, 34 Sup. Ct. 754, 58 L. Ed. 1171 ; Richardson v. 
Harmon, 222 U. S. 105, 32 Sup. Ct. 27, 56 L. Ed. 110; Coggeshall v. 
Early, 248 Fed. 1, 160 C. C. A. 141 ; The Rochester (D. C.) 230 Fed. 
520. There is no finding or testimony that there was no watdhman. 

It is also contended on the rehearing that section 4401, R. S. (Comp. 
St § 8153), was violated, in that no licensed pilot was provided, and 
such fact alone sustains the decision announced. Section 4401 relates 
to "coastwise seagoing vessels," and not to foreign ships. Coastwise 
indicates vessels engaged in the domestic trade, or plying between port 
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and port in the same country, as contradistinguished from those en- 
gaged in foreign trade. Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23 ; 
City Council of S. F. v. California Steam & Nav. Co., 10 Cal. 504; 
U. S. V. Patten, 27 Fed. Cas. 460, No. 16007; Ravesies v. U. S- p. C.) 
35 Fed. 917. 

Section 4401, supra, was before the Supreme Court in Butler v. Bos- 
ton, etc., supra, and (130 U. S. at 554, 9 Sup. Ct 618, 32 L. Ed. 1017) 
it was said : 

"The main allegation relied on by the appellants [claimants] to bring the 
case within the steamboat inspection law is that the second mate was in 
charge of the vessel at the time of the accident, and that he was not a U- 
censed pUot. The Ubeled owners deny this, and claim that it is immaterial, if 
true. There is no proof on the subject, but suppose it were admitted to be 
true, how could the owners have prevented the second toate from being in 
charge? By virtue of his office and the rules of maritime law, the captain 
or master has charge of the ship and of the selection and employment of the 
crew, and it was his duty, and not that of the owners, to see that a competent 
and duly qualified officer was in actual charge of the steamer when out on the 
hJighi 



The language quoted has application to section 4477. The duty to 
"keep a suitable number of watchmen" on a passenger steamer at sea 
is clearly on the master. In the former decision it was inadvertently 
said: 

"If the owner is guilty of negligence which was the proximate cause of the 
loss of Uves of passengers, the liability for such death and baggage cannot be 
limited, whether or not the owner was privy to or had knowledge of such 
acts." 

The language is too comprehensive. This is what should have been 
said : N^lect or failure to comply with the provisions of the law hav- 
ing relation to limitation of liability statutes would not btar liability for 
such death, etc. 

The contention that all statutes upon the Same general subject-mat- 
ter are part of one system or scheme with relation to the merchant ma- 
rine, and should be construed together, was heretofore considered by 
the court, and it was then stated that "the petitioner claiming the ben- 
efit of this section [4483] must be held to the limitations placed upon 
it, and thus stand at the bar of the court on a parity with domestic 
owners," and unless inhibited by statute such rule must be followed. 

At bar emphasis is placed upon the penalties provided for certain 
conduct by sections 6 and 57 (section 5344, R. S. [Comp. St. § 10455]) 
act of 1871, supra, and section 4478, R. S. (Comp. St. § 8248) ; but 
these sections can have no controlling effect of themsdves as limiting 
the operation of section 4283. Section 4493 is brought forward from 
section 43 of the act of 1871, supra, and this section was brought for- 
ward from section 30 of the act of 1852 (10 Stat. 72), with this differ- 
ence: Section 4493 contains this phrase, "failure to comply with the 
provisions of this title, * * * " whereas section 30 and 43, supra, 
each read "failure to comply with the provisions of law herein pre- 
scribed. ♦ * *" 

In the revisory act of June i22, 1874 the laws (Rev. St. 1873) were 
embraced in 73 titles, and title 52 pertained to "regulation of steam 
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vessels/' chapter I, "inspection," chapter II, "transportation of pas- 
sengers and merchandise," and by the provision of section 5600 (Comp. 
St. §10597): 

"The arrangement and classification of the several sections of the revision 
have been made for the purpose of a more convenient and orderly arrange- 
ment of the same, and therefore no infer^ice or presumption of a legislative 
construction is to he drawn by reason of the title, under which any particular 
section is placed." / 

And section 5596, R. S. (Comp. St. § 10593), provides: 

"AU acts of Congress passed prior to said first day of December one thou- 
sand eight hundred seventy-three, any portion of which Is embraced in any sec- 
tion of said revision, are hereby repealed, and the section applicable thereto 
shall be in force in lieu thereof ; all parts of such acts not contained in such re- 
vision, having been repealed or superseded by subsequent acts, or not being gen- 
eral and permanent in their nature * ♦ * and all acts of Gongress passed 
prior to said last named day, no part of which are embraced in said revision, 
shall not be affected or changed by its enactment." 

Reference may only be had to the prior acts for the purpose of as- 
certaining the intent of the Congress. 

It is strongly contended by claimants that, since section 3 of the Act 
of March 3, 1851 (9 Stat. 635), is the original limitation of liability 
statute carried forward to section 4283, R. S., and that section 41, Act 
1871, supra, refers particularly to inland waters of the United States, 
the provision excluding foreign vessels from the operation of the "pro- 
visions of law herein prescribed" (43) had no relation to section 3, Act 
1851, supra, and that section 43 (4493) does apply to foreign vessels, 
since there is no restriction as to the act of 1851 ; that section 43 was 
brought forward from section 30 of the Act of August, 1852, and 
must be considered in pari materia with section 3 of the act of 1851, 
and reading these sections together it is apparent that section 3, Act 
1851, and section 30, Act 1852, had application to the same vessel in the 
same water, and that not until the Act of June, 1886 (24 Stat. 80), 
was the Liability Act of 1851 made to apply to foreign vessels. Sec- 
tion 4, Act June 19, 1886, provides: 

"That section four thousand two hundred eighty-nine of the Revised Stat- 
utes be amended so as to read as foUows: Section 4289. 'The provisions of 
the seven preceding sections, and of section 18 of an act entitled *'An act to 
remove certain burdens on the American merchant marine and encourage the 
American foreign carrying trade, and for other purposes," approved June 
twenty-sixth, one thousand eight hundred eighty-four [23 Stat. 57], relating 
to the limitations of the liability of the owners of vessels, shaH apply to all 
seagoing vessels, and also to all vessels used on lakes or rivers or in inland 
navigation, including canal boats, barges, and lighters.' " 

The seven preceding sections include section 4483, R. S. Section 
18, referred to, reads : 

"Tliat the individual liability of a shipowner shall be limited to the propor- 
tion of any or all debts and liabilities that his individual share of the vessel 
bears to the whole; and the aggregate liabilities of all the owners of a vessel 
on account of the same shall not exceed the value of such vessels and freight 
pending: Provided, that this provision shall not affect the liability of any 
owner incurred previous to the passage of this act, nor prevent any claimant 
from joining all the owners in one action, nor shaU the same apply to wages 
due to persons ^nployed by such shipowners." 
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And claimants contend that the petitioner, claiming the benefits un- 
der this section, must be held to the limitations placed upon it and thus 
stand at the bar of the court on a parity with domestic owners, and that 
the issue here upon the named statutes is concluded by the expression 
given in l,a Bourgogne, supra, where the court says (210 U. S. at 
page 116, 28 Sup. Ct. 671, 52 L. Ed. 973): 

"The petitioner is here seeking the benefits conferred by a statute of the 
United States, which it could not enjoy under the general maritime law. 
Strictly speaking, the applicati<m for a limitation of liabiUty is in effect a 
ooncesBion that liabiUty exists, but, because of the absence of privity or knowl- 
edge, the benefits of the statute should be awarded. It is true that under the 
rules promulgated by this court the petitioner is accorded the privilege not 
only of seeking the benefits of the statute, but also of contesting its liabiUty in 
any sum whatever. This does not, however, change the essential nature of the 
proceeding. As the petitioner caUed the various claimants into a court of 
admiralty of the United States to test whether, in virtue of the laws of the 
United States, it should be relieved in part at least of liability from the con- 
sequences of the acts of its agents, and, as the international rules have the 
force of a statute, we think the issues presented were of such a character as 
to render it essential that the right to exemption should be tested by the law 
as administered in the courts of the United States, and not otherwise" 

—and (210 U. S. on page 140, 28 Sup. Ct. 680, 52 L. Ed. 973) where 
the court says : 

"Moreover, as we have said previously, as the petitioner is here an actor, 
seeking to avail of the benefits of a statute of the United States, it becomes 
the duty of the courts of the United States to determine the question of fault 
by the International BJule as they interpret it. And in the nature of things 
it cannot be that the vessel which seeks the benefit of the law of the United 
States can be held to be in fault and not in fault concerning the same act 
or acts." 

And in support they say that the English and Canadian decisions 
are to the effect that, on application for limitation. of liability under 
such laws, foreign ships are given the same status as British or Cana- 
dian ships. Halsbury, in his Laws of England (1914) vol. 26, p. 375; 
Mayer, Admiralty Law and Practice of Canada (1916) p. 143. 

The issue here must be determined by our law as construed and ap- 
plied by the Supreme Court. The statements of Chief Justice White 
in La Bourgogne, supra, must be considered in connection with the 
issue determined, having relation to the limitation placed in section 
4400 to the issue here. In 210 U. S. at page 133, 28 Sup. Ct. 677, 
52 L. Ed. 973, the Chief Justice stated: 

"As originally enacted, the first chapter of title 52 of the Revised Statutes 
related generally to the subject of inspection of steam vessels. The second 
section (4400) excluded from the operation of the title 'vessels of other coun- 
tries,' and therefore all the sections of that chapter, as well as of the follow- 
ing words : * * * * And all foreign steam vessels carrying passengers from 
any port of the United States to any other place or country shaU be subject 
to the provisions of seventeen enumerated sections. [These sections are set 
out in the original opinion]. When the sections thus enumerated are examin- 
ed it becomes apparent that they were particularly designated because the 
amendment of their context was deemed especiaUy appropriate to the fruition 
of the general purpose of the statute, which was to bring foreign steam vessels 
under the sw^y of the requirements of the laws of the United States as to 
equipment, inspection, etc., hitherto applicable only to domestic vessels." 
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Section 4400, title 52, was heretofore considered with relation to 
the approximation of the inspection laws of Canada to those of the 
United States, and the Canadian vessels to the requirements of title 52, 
but was not considered in any other relation. The amendment of sec- 
tion 4400 as set out in the opinion included 17 enumerated sections ex- 
tending the provisions thereof to foreign vessels. Section 4493 is not 
included. Section 41 of the act of 1871, supra, provides: 

"That this act shall not apply to • • • vessels of other eountries." 

And this provision is carried forward to section 4400, which bears 
upon the congressional intent; and the status with relation to 4493 
is not changed by the amendment of August 7, 1882, supra, and resort 
may not be had to legislation antedating December 1, 1873, in constru- 
ing sections of Revised Statutes, unless there is uncertainty or am- 
biguity. United States v. Bowen, 100 U. S. 508, 18 L. Ed. 675. Here, 
however, resort is unnecessary, as 4400, supra, contains the provisions 
of the previous act Justice Brown, in The Oregon, 158 U. S. 186, at 
199, 15 Sup. Ct. 804, 810 (39 L. Ed. 943), says: 

"Indeed, the forty-first section of the act [1871] expressly provides that It 
shaU not apply to public vessels of the United States, or to vessels of other 
countries." 

In view of the language employed by the Supreme Court, and grant- 
ing limitation to foreign owners, it would, upon the express issue here, 
appear that this court is concluded, and from what is hereinafter stat- 
ed further inquiry or analysis of this question is unnecessary. 

Nor does the amendment of August 7, 1882 (22 Stat. 346), include 
section 4477, and when section 4400 was further amended March 1, 
1895 (28 Stat. 699), exempting vessels of foreign countries having in- 
spection laws approximating those of the United States under certain 
conditions from the provisions of inspection laws contained in title 52, 
section 4493 was withheld. 

Aticle 16, International Rules, is a part of the general laws for the 
protection of life at sea, biut is not a part of title 52, nor is it a part of 
title 48. The original enactment of the substance of this section was 
by Act of April 29, 1864, 13 Stat. 58 (Comp. St. § 7963). Spencer cm 
Maritime Collisions, § 19, p. 37, says : 

"In the year 1863 England adopted a system of rules or Orders in Council 
based upon navigation rules then prevailing upon the high seas. • ♦ ♦ 
The E]nglish rules of 1863 were substantially adopted by Ck)ngress in 1864, and 
were adopted by a large part of the maritime world, and have been with 
slight alterations in force ever since.'' 

Section 4233, R. S.,' was brought forward from article 16, Act 1864, 
supra. This act was amended in 1885 (23 Stat. 438, article 13) : 

"Every ship, whether a sailing ship or a steamship, shall in a fog, mist, or 
falling snow go at a moderate ^eed.** 

Rule 21 of section 4233 (Comp. St. § 7963) reads: 

"Every steam vessel, when approaching another vessel, so as to Involve risk 
of collision, shall slacken her speed, or, if necessary, stop and reverse; and 
every steam vessel shall, when in, a fog, go at a moderate speed.*' 
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The enactment of the International Code in August, 1890, replaced 
all prior legislation on that subject. 

At the time of the enactment of the revisionary act of 1874, and 
also the act of 1871, supra, the substance of article 16 so far as it 
relates to this issue, existed as a rule of condtict upon the high seas, 
while a part of the act of 1871 in the arrangement of titles was placed 
under the head to which it logically belonged, navigation, the liability 
provided by section 43, supra, is restricted to a violation of the pro- 
visions of the act, and primarily the act deals with inspection. From 
its inception the enjoined duties of article 16 were set forth in the act 
of 1864, and were not incorporated in the act of 1871, but were car- 
ried forward to 4233 under title 48, and by this separate and distinct 
legislation the intent of the Congress appears plain that the liability im- 
posed by section 43, carried into 4493, did not concern a violation of 
the enjoined duties under the act of 1864 carried into 4233, R. S., 
which are replaced by article 16, supra. The Virginia and The Anna 
Faxon were erroneously applied to this issue. In The Virginia (D. 
C.) 264 Fed. 986 at page 996, it is said : 

"The inspection laws and regnlations were not obeyed and this disobedience 
had its part in causing the deaths, the injaiies to the passengers, and the loss 
of their baggage." 

Careful consideration has been given to this issue, and there is no 
conclusion that I can reach from any view of approach other than that 
the conclusion granting limitation of liability only to cargo is erro- 
neous. This court is limited by express legislation as construed and ap- 
plied by the Supreme Court. I^egislation is a matter for the Congress, 
and not a matter of decree by the court. 

Liability should be limited to passengers and baggage, as well as 
cargo. 



BANCO NAdONAL LXTBAMARINO v. NEWTON, CoHeetor of CiHtoais. 

(District Court, E. D. New York. Ck:tober 19, 1921.) 

1. Cuatoim dolies «=b>55— In action against eoUector, defense fliai bo was 

aeling for diadooed principal field good. 

In an action against a collector of customs for deUyerlng plaintiff's prop- 
erty to a third party, a separate defense alleging that defendant acted 
solely as the known and disclosed agent and officer of a known and dis- 
closed principal, to wit, the United States, and was acting solely in his 
official capacity, was not insufficient to state a defense, though the trial 
may result in establishing that he was guilty of personal misconduct, 
neglect, or wrongdoing. 

2. Pleading ^=»355>-Sepanit6 defenses questioning sufficiency of eomplaint 

and Jorisdietioo of eourt stricken on motion. 

Separate defenses alleging that the complaint does not state facts suf- 
ficient to constitute a cause of action, and that the court has no jurisdic- 
tion of the action, will be stricken on motion as surplusage ; these being 
grounds of demurrer. 

^s>For other caaea see same topic a KBY-NUMBER in all Key-Numbered Digests k Indexee 
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3. PleaAng «=»3£i9---Se|HurBte defenses alleifiiig thai eompfadal did not show 
aete done under color of office sirickeo as sham. 

In an action against a collector of customs for delivering plaintUTs 
property to third parties, a complaint alleging that defendant was acting 
in his official capacity held to show sufficiently that he was acting under 
color of his office, so that a separate defense asserting that the complaint 
failed to set out the fact that the acts averred were committed by defend- 
ant under color of his office will be stricken as sham. 

At Law. Action by the Banco National Ultramarino against Byron 
R. Newton, Collector of Customs, District No. 10. On demurrer and 
motion to strike separate defenses. Demurrer overruled, and motion 
granted. 

Richard M. Page, of New York City (William H. Smith, Jr., 
of New York City, of counsel), for plaintiff. 

Wallace E. J. Collins, U. S. Atty., of Brooklyn, N. Y. (Frederick L. 
Kopff, of Brooklyn, N. Y., of counsel), for defendant. 

GARVIN, District Judge Plaintiff has demurred to the fourth 
separate defense set forth in defendant's answer to the amended com- 
plaint upon the ground that the same is insufficient in law. The de- 
murrer is brought on for argument, with a motion by plaintiff to strike 
out the "first," "second," and "third" defenses contained in defend- 
ant's answer, on the ground that they are irrelevant, and the "fifth" 
defense on the ground that it is sham. 

[1] The action is to recover $6,279, the value of 381 boxes of sar- 
dines, the property of plaintiff, which defendant, without authority 
and unlawfully, delivered to the firm of R. C. Williams & Co., after he 
had taken possession thereof in his official capacity. The fourth sepa- 
rate defense is alleged thus : 

"That in and abont all the matters and things averred and purported to be 
averred in the amended complaint, the defendant was in all things acting 
solely as the known and disclosed agent and officer of a known and disclosed 
principal, to wit, the United States of America, and was acting solely in his 
ol^cial capacity for the said disclosed principal, and in pursuance of and con- 
formity with the duties imposed upon him by law." 

While a trial may result in establishing that the defendant was guilty 
of personal misconduct, neglect, or wrongdoing, for which he must re- 
spond personally to plaintiff, as held in the cases of Brissac v. Law- 
rence, Fed. Cas. No. 1888, 2 Blatchf. 121, and Robertson v. Sichel, 
127 U. S. 507, 8 Sup. Ct. 1286, 32 L. Ed. 203, the court is not justified 
in holding that an allegation that defendant acted in pursuance of and 
in conformity with the duties imposed upon him by law is no defense. 
Indeed, it is difficult to conceive of a defense more perfect. The de- 
murrer must be overruled. 

The first three defenses contained in defendant's answer are (1) 
that complaint does not state facts sufficient to constitute a cause of ac- 
tion; (2) that the court has no jurisdiction of the subject of the ac- 
tion; (3) that there is a defect of parties, in that R. C. Williams & 
Co. is not a party defendant. Defendant consents to the striking out 

^s»For other «a6es see same topic ft KBT-NUMBBR In'aU Kejr-Numbered Digests A Indexes 
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of the third defense, and to that extent the motion to strike out will 
. be erranted. 

[2] The first and second defenses are grounds of demurrer. They 
have no proper place in an answer, are surplusage, and the motion to 
strike them out will be granted. 

[3] Plaintiff moves to strike out the fifth defense as sham. This de- 
fense is as follows : 

"That the complaint fails to set forth facts sufficient to constitute a cause 
of action against the defendant, in that it fails to set forth the fact that all 
the matters and things averred and purporting to he averred in the com- 
plaint were committed by the defendant while acting ynder color of his of- 
fice." 

An examination of the amended complaint discloses that the action 
is brought upon the theory that that defendant was acting "in his 
ofiicial capacity," which is only another way of saying "under color of 
his office." This is clear from the wording of paragraphs fourth, fifth, 
seventh, and ninth of the amended complaint, which read : 

"Fourth. In or about the month of January, 1920, a shipment consisting of 
three hundred and eighty-one (381) cases of imported sardines (hereinafter 
called the "articles**) arrived on board the Steamship Goa at the port of New 
York and were discharged from said steamship and entered at the custom 
house at said port by the firm of R. C. WilUams & Co., of New York City 
(hereinafter called the "firm**) with the permission and consent of defendant, 
as such collector, acting through his official representatives, and defendant 
thereupon took possession of said articles in his said official capacity. The 
custom house entiy numbers assigned to said articles were No. 97258 for three 
hundred and thir^-one (331) cases and No. 98728 for fifty (50) cases thereof. 

"Fifth. As shown by the manifest and papers of said steamship, the articles 
were consigned to the order of the shipper, F. V. Rocha Leao (hereinafter call- 
ed the "shipper**) , but were delivered, in or about the month; of January, 1920, 
by the defendant, as such collector, acting through his official representatives, 
to the firm without the production or surrender of the bill of lading therefor, 
upon the delivery to the defendant, as such collector, of the indemnity bonds 
hereinafter referred to.** 

"Seventh. At or prior to the time of the delivery of said articles to the 
firm, as aforesaid, the defendant acting under color of his said office and 
through his official representatives, demanded and received from the firm 
two (2) surety bonds of indemnity conditioned upon the production and de- 
livery to the d^endant, as such collector, of a valid bill of lading for the 
articles, properly indorsed by the shipper or consignee as the case might be, 
within thirty days from the date of such bonds, one of which, bearing No. 
84«5, was in the penal sum of eight thousand five hundred dollars ($8,50(W 
and the other, bearing No. 8586, was in the penal sum of fifteen hundred dol- 
lars ($1,500).'* 

"Ninth. It was the practice and custom of the defendant as such collector, 
throujrh his official representatives, to deliver imported articles to alleged 
purchasers thereof, without requiring production and delivery of ijxe order 
bill of lading therefor, upon receiving surety bonds of indemnity, as afore- 
said, and this practice and custom were known to and authorized by defend- 
ant, acting under color of his said office, at all times mentioned in this com- 
plaint.** 

This defense should be struck out as sham. The court, therefore, 
concludes that the demurrer should be overruled, and tihat the motion 
should be granted. 
278 P.— 14 



Digitized by 



Google 



210 278 FBDEBAIi REPORTBB 

In re NOSTRAND LEATHER GOODS SHOP, Ine. 

(District CJotirt, B. D. New York. November 9, 1921.) 

1. Bankruptcy <d=s»154 — ^Purchaser ret ur ui n ig lease and flxkirea in eondUion 

in whidi reeeived entitled to credit for a^nreed valuation. 

Where a bankrupt, without complying with Personal Property I^w, N. Y., 
§ 44, had transferred a stock of goods, lease, fixtures, and good will for 
$3,000, $1,000 of which was for the lease and fixtiires, and was the fkir 
value thereof, and the lease and fixtures were returned to the receiver in 
the same condition as when the transferee received them, he was entitled 
to be credited with $1,000, the valuation of the lease and fixtures. 

2. Bankruptcy <d=s»303(l)— Purcliaser, wlio dU not keep record of sales^ not 

entitled to complain that doubts aa to amount of property are resolved 
against bun. 

Where one to whom a bankrupt had transferred a stock of goods with- 
out complying with Personal Property Law, N. Y., | 44, made sales and 
kept no record thereof, he could not complain if doubts as to the amount 
of goods sold were resolved against him. 

In Bankruptcy. Application by Louis Hamburg for the return of 
certain property to him by Thomas J. F. Kirk, receiver in bankruptcy 
of the Nostrand Leather Goods Shop, Inc. On report of a special 
commissioner. Report confirmed. 

Emanuel F. Kirk, of Brooklyn, N. Y., for petitioner. 
Leon Dashew, of New York City, for trustee. 

GARVIN, District Judge: An application was made by Louis Ham- 
burg to compel Thomas J. F. Kirk, receiver in bankruptcy herein, to 
turn over 12 promissory notes, aggregating the sum of $1,000, a chat- 
tel mortgage given to secure payment thereof, and the sum of $1,181.21. 
The receiver appeared and filed an answer in writing, thus raising is- 
sues which were referred by the court to a special commissioner, who 
has filed a report, which is now before the court for confirmation. 

Shortly before the petition in bankruptcy was filed, the bankrupt 
transferred its entire stock, lease, fixtures, and good wUl to Hamburg 
for a consideration of $2,000 in cash and $1,000 in notes. A receiver 
in bankruptcy was appointed, who took possession of the property, and 
has now attacked the validity of the transfer, upon the grounds that it 
was a transfer of merchandise in bulk and that five days' notice to 
creditors was not given, as required by section 44 of the Personal 
Property Law of the state of New York (Consol. Laws, c. 41). There 
is apparently no dispute that the sale was void. The question involved 
has to *Ao with how much the trustee in bankruptcy, since elected, is 
entitled to hold. 

When the transfer to Hamburg was made, it was agreed between the 
parties that, of the total consideration of $3,000, $1,000 represented 
good will, lease, and fixtures, and the balance the value of the stock 
of merchandise. The special commissioner has found that the receiver 
came into possession of the following: Received from the bankrupt, 
$1,050; received from Louis Hamburg, cash, $325; received from 
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Louis Hamburg, notes, $1,000. In addition, the receiver took the 
fixtures, lease, and some merchandise. 

Hamburg contends that the fixtures and lease were worth $1,000, 
and the merchandise which was turned over to the receiver $1,824.45. 
The receiver (now the trustee) contends that the merchandise, lease, 
and fixtures have a valuation of the amount brought when they were 
sold at auction, which was $1,438, and no more. No evidence was 
adduced that, at the time of the attempted transfer by the bankrupt, 
$1,000 for the lease and fixtures and $2,000 for the stock, the prices 
agreed upon by Hamburg and the bankrupt, were not fair valuations. 

[1] The record shows that the lease and fixtures were djelivered to 
the receiver by Hamburg in the same condition as when Hamburg re- 
ceived them from the bankrupt. It follows that the conclusion of 
the special commissioner that Hamburg should be credited with the 
agreed valuation of the lease and fixtures, to wit, $1,000, is correct. 

[2] Hamburg took possession of the property late in May. He 
continued business, and sold from time to time a part of the stock, tmtil 
June 10, keeping no record of sales, and replacing all or some of the 
goods sold, according to his own statement. From June 10 to June 20 
the receiver was in possession. During this time Hamburg, with the 
consent of the receiver, sold goods worth approximately $310, which 
he paid to the receiver. From June 20 to July 10, during which time 
Hamburg was again in possession, he continued to sell, keeping no 
record of sales. It thus appears that Hamburg, by his own conduct 
in failing to keep a record of sales, first by disposing of the property, 
and again by failing to make a record of sales, has made it impossible 
to ascertain the valuation of the property received by him. The ob- 
servations of Judge Learned Hand in Bentley v. Yoimg (D. C.) 210 
Fed. 202, 31 Am. Bankr. Rep. 506, apply : 

"In hastily remoying and disposing of tbis etock, they have effectually pre- 
vented any accurate finding upon its value* and while in this suit I cannot 
penalize them for that, yet, when there is fair doubt, they who have destroy- 
ed the evidence must be content if It is resolved against tiiem." 

Applying these principles, the special commissioner has found that 
the receiver took possession of the following property : 

Cash paid by bankrupt $1,050 

Cash paid by Louis Hamburg 310 

Value of fixtures and lease 1,000 

Merchandise 1,022 

Nptes •. 1,000 

Total $4,382^ 

The commissioner has further found, as a result of the foregoing, 
that Hamburg should receive $382, less $50 paid him by a subtenant 
for one month's rent of apartment, and less $83.33, one-third of the 
month's rental of the store, or $248.67. 

The trustee claims that th* purchasers are entitled to no refund 
whatever, on the ground that tfie sale was fraudulent. The special 
commissioner has considered this claim and finds insufficient proof 
of fraud, a finding which is warranted by the record. The recom- 
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mendations of the commissioner that the expenses of the sale be charg- 
ed to the trustee is proper. 

The report of the special commissioner is confirmed. 



THE ANGELO TOSO. 

(District Court, B. D. New York. June 28, 1021.) 

Shtpping «=:»141(1, 8)— Vessel held not liable for freezing of lemoo eargo. 

A steamsMp held not liable for damage to a cargo of lemons by freezing, 
where a part was shipped on a bill of lading expressly exciting damage 
by frost and the remainder on a bill excepting perils of the sea and loss 
or damage occasioned by causes beyond the carrier's control, and by reason 
of exceptionally stormy weather the ship was driven from her course, her 
rudder broken, and sbe was compelled to make the port of Halifax for 
repairs, where the freezing occurred without any negligence on her part. 

In Admiraky. Suit by Anthony di Gristina against the steamship 
Angelo Toso ; the Societa Nazionale di Navigazione, claimant Decree 
for claimant. 

Finkler & McEntire, of New York City, for libelant. 
Loomis, Barrett & Jones, of New York City, for claimant 

GARVIN, District Judge. A libel tias been filed to recover damages 
sustained as a result of the freezing of lemons, a part of the cargo of 
the steamship Angelo Toso, which left Palermo, Italy, on November 
22, 1919, bound for New York. She stopped at various ports, includ- 
ing Messina. A portion of her cargo consisted of 5,849 boxes of 
lemons (including the 5,247 boxes referred to in the hbel). Of these, 
3,843 boxes were shipped at Palermo and 2,006 at Messina. The ship 
was two years old, in the best of condition, in every respect seaworthy, 
and in charge of a competent and experienced master. The lemons 
were packed and stowed in the most approved manner. During the 
voyage the usual precautions for the care of the cargo were observed. 
Shortly after the vessel left the Azores, she encountered a most un- 
usual period of heavy weather, such as had never been equaled in the 
experience of her captain. These weather conditions caused the boat 
to leak, broke her rudder, and made it necessary for her to seek Hal- 
ifax, the nearest available port — ^indeed, the only port toward which 
she could steer in her disabled condition. 

After great difficulty she reached Halifax Bay on or about Deceqi- 
ber 13, where she remained a week or more. There repairs were made 
as promptly as possible, after which she proceeded to New York. The 
weather at Halifax was bitterly cold; inasmuch as it appeared that, 
when the cai^ reached New York and was being discharged on light- 
ers, a large part of the lemons proved to be frozen, the conclusion is 
irresistible that they froze while the boat was being repaired at Hali- 
fax, and it is so found. The libelant states in his brief that it is of 
little consequence where the freezing o'^curred, in which event this 
finding is unnecessary. 
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The bill of lading covering the Palermo shipment contained the 
following clauses : 

*'l. It Is mutually agreed • • • that the company shall not be liable 
for ioss or damage occasioned by * * * frost." 

**In addition to the conditions stipulated in the foregoing clauses, especial- 
ly Nos. 1 and 8, it is mutually agreed that fruit and other cargo liable to be 
affected by frost or weather conditions, and all perishable goods, are received 
and carried at the sole risk of the owners thereof, and may be discharged 
without notice at the ship's convenience, at the sole risk of the owners of the 
goods from frost or weather or other conditions, and such cargo becoming de- 
cayed may be destroyed or otherwise dii^osed of without notice, before or 
alter arriyal without any responsibility being, incurred by the company." 

The bill of lading under which the Messina shipment was made 
reads in part as follows : 

"It is mutually agreed as follows : First. The ship and carrier shall not be 
liable for loss and damage occasioned by perils of the sea or other water, 

• * * breakage of shafts * * * or other accidents of narigation of 
whatsoever kind, * * * nor for any loss or damage caused by heat, 

• • * nor for any loss or damage arising from the nature of the goods, 

• * * nor for any loss or damage caused by the prolongation of the voyage, 

• •■ • nor for any loss or damage occasioned by causes beyond his control." 

Because of the foregoing statement in libelant's brief, the proof upon 
the question of when the freezing occurred, which is well summarized 
in claimant's brief > will not be reviewed. The evidence establishes to 
the entire satisfaction of the court that the lemons were frozen at Hali- 
fax. 

The loss occasioned by the lemons shipped at Palermo was the re- 
sult of a cause excepted in the bill of lading. For such loss the car- 
rier is not responsible, except negligence, of which there is no proof 
here, be established. The Glenlochy (D. C.) 226 Fed. 971 ; The Bara- 
long, 172 Fed. 220, 97 C. C. A. 24; The St. Quentin, 162 Fed. 883, 89 
C. C. A. 573. 

With respect to the lemons shipped at Messina, it appears that the 
bill of lading issued to cover them excepted "perils of the sea*' and 
"any loss or damage occasioned by causes beyond his [i. e., the car- 
rier's] control." It may be fairly said that, by reason of the ship be- 
ing driven. out of her course and necessarily being forced to make 
Halifax, an exceptionally cold port, where the lemons were frozen, 
the damage resulted from perils of the sea and from causes beyond the 
carrier's control, which could not have been foreseen or avoided, and 
which resulted in no way from the carrier's negligence. 

The libel is dismissed. 
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THE POCAHONTAS. 

EAGLE OIL TRANSPORT CO., UbotAted, v. UNITED STATE& 

and five other cases. 

(District Court, S. D. New York. March 16. 1921.) 

A^Mrally ^5P48-- P roc oe dliigB in rem for cause originating while Tesoel in 
publie service is enforeeaMe when sueh service ends. 

A vessel may become subject to a lien for coUisioii or breach of obliga- 
tion, Ihough at the time in the possession and service of the government, 
and while such lien is not- enforceable so long as the vessel remains in 
the public service, it becomes enforceable when the service terminates, 
and a subsequent purchaser takes subject thereto. 

In Admiralty. Libel by the Eagle Oil Transport Company, Limited, 
as owner of the British steamship San Tirso, against the United States, 
as owner of the United States steamship Pocahontas, heard with the 
following libels : By the Almirante Steamship Corporation, as owner 
of the steamship Almirante, against the United States, as owner of the 
steamship Hisko ; by the A. A. Wire Company, Inc., as owner of cargo 
on board the steamship Almirante, against the United States, as owner 
of the steamship Hisko ; by Marcelino E. Conle, trading under the firm 
name of Marcelino E. Conle & Co., as owner of cargo on board of the 
steamship Almirante, against the United States, as owner of the steam- 
ship Hisko ; by Wm. Litzrodt, trading under the firm name and style 
of Broedermann & Litzrodt, as owner of cargo on board the steamship 
Almirante, against the United States, as owner of the steamship Hisko, 
and by the Hain Steamship Company, Limited, as owner of the British 
steamship Trevanion, against the steamship El Dia (formerly known 
as the United States steamship Roanoke). On motion in each case to 
quash process and dismiss for want of jurisdiction. Denied. 

Harrington, Bigham & Englar, of New York City, for A. A. Wire 
Co., Inc. 

Kirlin^ Woolsey, Campbell, Hickox & Keating, of New York City, 
for Almirante S. S. Corporation, Hain S. S. Co., Limited, and Eagle 
Oil Transport Co. 

Francis G. Caffey, U. S. Atty., of New York City, and James W. 
Ryan, Asst. U. S. Atty. 

MANTON, Circuit Judge. In each of the above cases the United 
States has filed a suggestion. This is a motion whereby it is prayed 
that the court quash process issued herein and dismiss the libel, with 
costs, on the ground that the court is without jurisdiction. The claim 
is that each vessel is not subject to the jurisdiction of the court, because 
of the rule as to immunity from suit of a sovereign. ' It is said, because 
the subject-matter is not within the jurisdiction of the court, a suit 
in rem cannot be maintained because a maritime lien does not exist 
against a public vessel. The cause of suit arose while the vessels were 
in public service and then were immune from process. 
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In well-considered cases in the District Court since, it has been held 
that a collision or breach of obligation created a lien, but that the lien 
was unenforceable while the vessel remained in the government's pos- 
session ; that when such a vessel ceased to be in the government's pos- 
session, the lien against it is enforceable and process may be issued. 
The Jeanette Skinner (DL C.) 266 Fed. 396 (Judge Rose) ; The Gloria, 
(D. C.) 267 Fed. 931 (Judge Mack). The immunity which attaches to 
a public vessel merely prevents the enforcement of the lien which is 
created in favor of a libelant if his claim be good. 

This rule may seem harsh as against a new owner, but the language 
of Justice Brown in Tucker v. Alexandroff, 183. U- S. 424, 22 Sup. 
Ct. 195, 46 L. Ed. 264, is pertinent: 

^A ship is bom when she is launched, and lives so long as her Identity is 
preserved. Prior to her laimcbing, she is a mere congeries of wood and iron — 
an ordinary piece of personal property — as distinctly a land structure as a 
house, and subject only to mechanics' liens created by state law and en- 
forceable in the state courts. In the baptism of launching she receives her 
name, and from the moment her keel touches the water she Is transformed, and 
becomes a subject of admiralty jurisdiction. She acquires a personality of her 
own, becomes competent to contract, and is individually liable for her obliga- 
tions, upon which she may sue in the name of her owner, and be sued in 
her own name. Her owner's agents may not be her agents, and her agents 
may not be her owner's agents. « « « She Is capable, too, of committing 
a tort, and is responsible in damages therefor. She may also become a quasi 
bankrupt, may be sold for the payment of her debts, and thereby receive a 
' complete discharge from all prior liens, with liberty to begin a new life, 
contract further obligations, and perhaps be subjected to a second sale." 
183 U. S. 438, 22 Sup. Gt 201, 46 L. Ed. 264. 

The new owner must take the vessel subject to whatever lien exists 
against her, and he must therefore make inquiry as to the past of the 
ship and the liens thereon. 

The objections to the jurisdiction of the court are overruled. 



THBNBWARE. 

(District Court, S. D. New Xork. March 17, 1921.) 

Adminlty ^=»43— May proceed againsfe vessel for acto while in publie serviee, 
wfaeo sueh serviee endls. 

A lien for a tort may attach to a vessel while in possession and con- 
trol of and being operated by the goyernment, and is enforceable on a 
return of the vessel to private ownership and control. 

In Admiralty. Suit by the Standard Oil Company of New Jersey 
against the Steamboat Newark. On exceptions to suggestions of 
United States attorney. Exceptions sustained. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(L. De Grove Potter, of White Plains, N. Y., of counsel), for libel- 
lant. 

Francis G- Calf ey^ of New York City (James W. Ryan, of counsel), 
for claimant. 
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KNOX, District Judge. While it is true that the Newark, at the 
time of the commission of the tort alleged against her, was in the pos- 
session and control of the United States, and manned and officered 
by the Navy Department, she is not, now that she has been returned ta 
private ownership, immune from liability for the tort of which she is 
said to be guilty. 

A very similar, if not the precise, point here involved was before the 
court in The Gloria (D. C.) 267 Fed. 929. Judge Learned Hand there 
held that a lien might accrue against a ship at a time when she was 
a part of the United States Navy and solely engaged in the transporta- 
tion of troops, and further that such lien would survive the transfer of 
the vessel's possession by the United States. To the same effect, in 
this district, is the case. of The F. J. Luckenbach (D. C.) 267 Fed. 
931, wherein Judge Mack followed the ruling of Judge KLand. 

Subsequent to the above mentioned decisions the case of The Jean- 
ette Skinner (D. C.) 266 Fed. 396, came before Judge Rose, of the 
District of Maryland, and he ruled to the same general effect. The 
judges who sat in the above cases apparently had no doubt that the 
position assumed by them was supported by The Siren, 7 Wall. 152, 
19 L. Ed. 129, and so it seems to me. I am not unmindful of what 
was said by Chief Justice Waite, while on circuit, in The Fidelity, 8 
Fed. Cas. 1189, No. 4,758; but the sweeping effect of what was there 
said was, it would seem, very much limited by the Supreme Court in 
its decisions in Workmen v. New York City, 179 U. S. 552, 21 Sup. Ct • 
212, 45 L. Ed. 314. 

At all events, two judges sitting in this district have resolved the 
question adversely to the contention of the government. That fact, 
standing alone, would be quite sufficient to warrant a similar ruling 
upon my part, even if I were inclined to disagree with the conclusions 
of my colleagues. I believe, however that The Gloria and The F. J. 
Luckenbach were rightly decided, and I shall follow them. In addi- 
tion to the foregoing decisions in this district, I understand that in the 
case of Eagle Oil Transport, Ltd., v: United States of America, as 
Owner of the U. S. Steamship Pocahontas et al., 278 Fed. 214, Judge 
Manton, sitting in the District Court, handed down on March 16, 1921, 
a decision in which he holds to this same effect. 

Libelant's exceptions to the suggestion of the United States attorney 
will be sustained. 



UNITED STATES v. BOOKBINDER. 

(District Court, B. D. Pennsylvania. February 11,. 1922.) 

No. 78 June Sess., 1921. 

1. Grimioal Uw ^s>694— Motion to quash search wammt held proper pnK 
cedure. 

Where accused was Indicted for violation of liquor laws, and intoxi- 
cating liquors in his possession had been seized by a search warrant, and 
the admissibility of the seized liquor in evidence in his trial depended on 
the lawfulness of the seizure, a motion, before the trial, to quash the 
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. warrant as tmlawful, held a proper mode of prooednre to determine such 
preliminary question of admissibility. 

2. Seanliea and nlzurea ^=»7 — DetfrndBot entitled to eonatitotioiial protec- 
tion, even thougb enabling ham to eseape justice. 

The fact that the effect of according the right to a particular person 
to be secure from unreasonable searches and seizures under Const. U. S. 
Amend. 4, may be that he will go unwhlpped of justice, cannot determine 
the court's action. 

H. Seareiiies and seizures ^=»7— Wamnt iield properly issued on avemient 
tliat liquors to lie searched for were aasiiggled. 

A search warrant issued on affidavit that liquors were smuggled, under 
the acts governing seizures of smuggled property, held issued on "probable 
cause," and was not a violation of Const. U. S. Amend. 4; it not bemg 
necessary that facts be averred in the afiQdavit and recited in the warrant 
which would make out a prima facie case against accused, or that the 
affidavit to those facts be made out by some one whose testimony would 
be evidentiary. 

Prosecution by the United States against Emanuel Bookbinder. On 
motion to quash search warrant, etc. Motion denied. 

T. Henry Walnut, Asst. U. S. Atty., and George W. Coles, U. S. 
Atty., both of Philadelphia, Pa. 

J. Washington Logue, of Philadelphia, Pa., for defendant. 

DICKINSON, District Judge. Some questions were raised respect- 
ing the formalities attending the presentation of what we regard to be 
the substantial question before us. These formalities we will ignore, 
in order to get directly to this real question. It may be best presented 
by following the mode of presentation adopted by counsel for defend- 
ant. This is to view it from the standpoint of the purpose of counsel 
for defendant in raising the question. 

[1, 2] The defendant is under indictment. It is allowable to antici- 
pate the trial situation as it will or at least may arise. Intoxicating 
liquors were seized by the authority of the search warrant in question. 
These liquors are now in. the custody of, or under the control of, the 
district attorney. They will, or at least may, be produced in evidence 
against the defendant. If the seizure of them was lawful, no objec- 
tion to the admission of the- evidence could be sustained. If, on the 
other hand, they were seized in violation of the defendant's constitu- 
tional rights, the trial court, in upholding these rights, would not per- 
mit any evidentiary use to be made of what had thus been unlawfully 
seized. A consequence is that the court could not determine the course 
of its action without first finding whether the seizure was lawful or un- 
lawful. The purpose of this motion is to have this preliminary ques- 
tion determined in advance of trial. We see nothing in this which runs 
counter to any principles of either procedural or substantive law, and 
we do see in it much practical value. This view persuades us to meet 
the question now. 

It is admitted, as it must be, that this defendant is within the pro- 
tection of the constitutional principles voiced in the Fourth Amend- 
ment to the Constitution of* the United States. The right invoked is 
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the right of every one to be secure in his person and effects against 
urireasonable searches and seizures. The plain duty of every court 
is to obey the plain command of the law that this right shall be kept 
inviolate. The fact, even though it be a fact which stares the court in 
the face, that the effect of according this right to a particular individu- 
al may be that he will go unwhipped of justice, plays no part in de- 
termining the action of the court. If exemption from search, and 
from arrest of his person, and from the seizure of anything of which 
he is in possession, is his right, it must be accorded to him ; and if that 
right has been violated, the defendant must be saved from the conse- 
quences. 

[3] This brings us to the main question of whether there has been 
shown in this case to have been any violation of the rights of this de- 
fendant. Property in his possession has been seized. This is nothing, 
or at least nothing more than a step toward the finding which must be 
made. No person is exempt from arrest or accompanying searches 
and seizures. His sole right to protection is against unreasonable 
searches and seizures. As a means of assuring to him this right of 
protection, no warrant can lawfully issue, otherwise than in accordance 
with the provisions of the Fourth Amendment. In the instant case 
a warrant did issue. The question then narrows itself to the one of 
whether the warrant issued "upon probable cause." 

One of the averments of fact which figure in this cause is that the 
liquors in question were smuggled into this country in defiance of the 
laws regulating importations. The warrant which issued and the affir 
davit which supported it followed the provisions of the acts of Con- 
gress governing seizures of smuggled property. Comp. St. § 5769. 
These acts contemplate that warrants may issue upon the affidavit of 
one charged with the duty of preventing smuggling, but who has no 
other personal knowledge of the illegal transaction other than what 
has come to him upon information and belief. This, backed by an 
averment that the affiant believes just grounds of suspicion to exist, 
justifies the issuance of a warrant. The seizure without a warrant by 
a peace officer who saw a larceny committed, and who arrested and 
searched the thief in order to make the seizure, could scarcely be called 
unreasonable. The practice of seizing smuggled goods, which had been 
followed for many years, and with which our people were very famil- 
iar, could likewise scarcely be called unreasonable. We are, however, 
dealing with the case of the issue of a warrant, and, as it can only issue 
upon probable cause, we are brought directly back to this point. The 
law which was followed in this case became a law at the very session 
of Congress which proposed the first 10 amendments, including, of 
course, that in question. Act 1789, c. 5, § 24, 1 Stat. 43. It is a fair 
inference that, in the view of Congress, an affidavit of the kind which 
was made in this case showed probable cause. 

Our conclusion is that the warrant issued in accordance with law 
' and without a violation of any legal rights, constitutional or otherwise, 
of the defendant. This conclusion is undisturbed by the very plausible 
argument forcibly presented by counsel for defendant. An accept- 
ance of the views voiced by this argument would mean that facts mast 
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be averred in the afSdavit and recited in the warrant which would make 
out a prima facie case against a defendant, and that the affidavit to 
these facts must be made by some one whose testimony would be evi- 
dentiary. We refuse to accept this view, and the refusal we think to 
be supported by authoritative cases, among which the following may be 
cited: Locke v. U. S., 7 Cranch, 339, 3 L. Ed. 364; Boyd v. U. S., 
116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 74«; Gouled v. U. S., 255 
U. S. 298, 41 Sup. Ct. 261, 65 L. Ed. 647 j U S. v. Ray (D. C.) 275 
Fed. 1005; U. S. v. Rykowski (D. C.) 267 Fed. 866; U. S. v. Kelih 
(D. C.) 272 Fed. 484; Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 
58 L. Ed. 652, L. R. A. 191SB, 834, Ann. Cas. 191SC, 1177; Silver- 
thorne v. U. S., 251 U, S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319; Veeder 
V. U. S., 252 Fed. 414, 164 C. C. A. 338; In re Tri-State Coal & Coke 
Co. (D. C.) 253 Fed. 605; Amos v. U. S., 255 U. S. 313, 41 Sup. Ct. 
266, 65 L. Ed. 654. 

The ruling made is upon a distinction which should be kept clear 
between a seizure, as here, of smuggled goods and a seizure of liquors 
believed to be in stock for the purposes of illicit sale. The basic oc- 
casion for the seizure is wholly different. One is the fact of smuggling ; 
the other is the fact of the commission of a crime. The seizure in the 
one case is justified by the fact that the goods were smuggled goods, 
irrespective of the guilt of the person in whose possession they are 
found. A close analogue in some respects is a seizure in replevin or 
attachment proceedings. In other words, the proceeding partakes 
somewhat of the character of a proceeding in rem. In the other case 
the seizure is justified only by the guilt of the person in possession. 
In other words, if this warrant had issued under the laws, the purpose 
of which is to punish those who make illicit sales of intoxicating liq- 
uors, it might well be held, both upon principle and under the. author- 
ity of the cited cases, which are pertinent, that the warrant in this 
case issued improvidently. Indeed, the whole argtunent addressed to 
us is from this viewpoint. As, however, the seizure was of smuggled 
goods, neither the argument nor the cases which support it, apply. We 
could not condemn this seizure without condemning a practice which 
has been followed and upheld since the formation of our government 
and holding to be unconstitutional acts of Congress which have been 
enforced without question of their validity. The fact, if it be the fact, 
that the person in possession of. the smuggled goods is holding them 
in stock for illicit sale purposes, does not relieve the goods from lia- 
bility to a seizure to which they would be otherwise liable, nor does his 
guilt or innocence of the charge give to the goods an immunity which 
would not otherwise exist. 

We are not unmindful of the fact that an indictment is pending 
against the defendant for a violation of the Volstead Act, nor do we 
feel inclined to take too technical a view of the real question which is 
involved. None the less we must face the situation with which we are 
confronted. This is that the seizure was of smuggled goods. The 
motion raises the question wholly of the lawfulness of this seizure. 
It may be that the district attorney has in mind to make use of the 
possession of what was seized as evidence upon the trial. Whether 
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or not it can be so used will then be determined. What we are now 
asked to do is to declare the seizure of smuggled goods to have been 
unlawful. This is what we decline to do, and the only question be- 
fore us. 
The motion is denied. 



THE BETTY. 

(District Court, N. D. New York. February 10, 1922.) 

1. Tawai;^ ^=s»ll(10) — ^Tugs must exhaust all reafionaMe efforts before aJ^an* 

- donlng tow. 

Tugs are T^ld to a high degree of diligence in endeavoring to saye a 
tow to which they are attached, or which has gone adrift, and the tow 
cannot be abandoned until all reasonable efforts for its preserration have 
been exhausted. 

2. Towage (&=»11 (9)— Tug held negligent In not taking tow to windward siiore» 

Tug towing canal boats across Oneida Lake held, under the etidence, 
, negligent, when storm came up, in not changing its course directly into 
the face of the wind, and taking the tow Into calm water on the windward 
shore. 

3. Towage ^=s>15(l^) — ^Burden on daJmant of towing tug to show ito fault did 

not cause iojury. 

When fault on part of tug, towing canal boats, was shown, the claimant 
of the tug, to escape liability, has the burden of showing, that such fault 
did not cause injury and damage to the canal boats. 

4. Towage ^=»12(1) — Owner of eanal boats being towed across lake lield at 

fault for not having sufficient anehors. 

Owner of canal boats, wrecked while being towed across Oneida Lake, 
held at fault In not having sufficient anchors in the tow. 

5. Towage <&=>15 (3) -—Damages divided^ wiiere neither party sustains burden 

of proving his fault did not cause or contribute to injury. 

Where both the owner of tow and the owner of the towing tug were at 
fault, and neither party sustained the burden of showing that his fault did 
not cause or contribute to the injury and damage from wrecking of the- 
tow, the damages and costs must be divided. 

In Admiralty. Libel by James E. Conley against the steam tug 
Betty. Decree dividing damages and costs. 

M. William Bray, of Utica, N. Y. (Thomas C. Burke, of Buffalo, 
N. Y., of counsel), for libelant. 

Foley & Martin, of New York City (James A. Martin, of New 
York City, of counsel), for claimant. 

COOPER, District Judge. The libel in this case was filed by James 
E. Conley, owner of three canal boats, against the steam tug Betty, 
for the loss of two of his boats and injury to a third on Oneida Lake, 
while in the tow of the Betty. On Thursday, September 22, 1921, the 
libelant's three canal boats, Michael Doran, Robert O'Neil, and H. 
Guest & Son, loaded with salt and coupled tandem, in the order named, 
left Mud Lock, on the Barge Canal, near Syracuse, in tow of the 
Betty on a 300- foot hawser, bound for Waterford. At Three Rivers 

the Betty picked up another and unloaded boat, the John Lane. This 

■ ■ ■■ 1 ■ — — . 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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boat was placed on the starboard side of the tow, with her headline 
on the head boat and overlai^ing thQ second boat. 

The boats reached Brewerton, at the westeriy end of Oneida Lake, 
about 1 o'clock on Thursday afternoon. At this time the wind was 
blowing about 10 or IS miles an hour. About four hours later, when 
there was comparatively no wind, they started from Brewerton, east- 
erly across the lake, toward Sylvan Beach, the entrance to the Barge 
Canal at the easterly end of Oneida Lake. The wind began coming 
up from the south, and about 9 or 10 o'clock at night, when about 2 
miles out from Sylvan Beach, the captain of the tug blew for the tow 
to throw off the line. The tow not responding, the Betty threw off 
the line and came back and lay to the leeward alongside the tow. The 
tug was headed, not toward Sylvan Beach, but toward Brewerton. 
The tug did not make any effort to push the tow into Sylvan Beach ; 
the captain of the tug claiming that it was impossible to do so under 
the conditions existing. Two anchors were thrown out, one belonging 
to the tow, and one to the tug. These anchors were not sufficient to 
hold the tow and tug, and they drifted slowly during the next six or 
seven hours, and about 5 or 6 o'clock the following morning went 
aground on the beach on the north shore of Oneida Lake. While 
drifting, the tug had put a siphon into first one, then another, of the 
loaded boats, and had pumped out at intervals whatever water came 
into the boats. 

The weather continued about the same during all that day, the 23d 
(Friday), and about noon the pumping ceased. Later in the day the 
tug took the light boat, the John Lane, with all hands, and went to 
Sylvan Beach. The three loaded boats were then only slightly dam- 
aged. The tug never went back to the stranded tow, but left Satur- 
day morning. Saturday was a calm, fair day. Libelant, on arrival at 
Sylvan Beach on Friday night, communicated as soon as possible with 
the state tug at Syracuse, and arranged to have that tug come down 
and rescue the boats. The state tug arrived Saturday night, too late 
to do anything that day. Sunday morning the state tug went out to 
the stranded tow, pumped the. water out of the boat in deepest water, 
and brought it into Sylvan Beach. This boat suffered only slight dam- 
age. A severe storm then came up, which prevented the state tug 
returning to the other two boats. Monday the state tug again went 
out to the tow, but the other two boats had gone to pieces and were 
wrecks. 

The libelant contends that the tug was at fault, because she threw 
off the hawser and let the tow go adrift, instead of turning the tow 
due south into the wind and going to the south shore of the lake, where 
the water would be relatively calm, and also because, when the tug 
joined the tow on the lee side, it did not endeavor to push the tow 
into Sylvan Beach into port, but, on the contrary, let it drift to its 
fate. The claimant contends that the tow became kinked up and un- 
manageable through the libelant's fault, thus requiring him to throw 
off the hawser; that it was impracticable to turn the tow at right 
angles and seek the south shore ; and that he could not push the tow 
into port by attaching the tug on the lee side. Claimant contends that 
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the chief negligeace is that of the libelant, in not having, as he con- 
tends, an anchor or anchors in good condition on each boat, claiming 
that with additional anchors the tow would have remained fast and 
weathered the storm. The claimant asserts that the sea was very 
rough and choppy, and a gale was blowing at the rate of 40 miles an 
hour. The libelant asserts that the wind was blowing about 10 or 15 
miles an hour, and that the sea was not very rough. 

The fact that it took the tow, with two anchors attached, nearly all 
night to drift about 2 miles to the beach on the north shore, and that 
the boats all survived this storm without material damage during that 
time, defeats the contention of the claimant as to the severity of the 
storm. The Quickstep, 9 Wall. (76 U. S.) 665, 671, 19 L. Ed. 767, 
The facts of the case probably are that sufficient wind was blowing 
and a sufficiently high sea running to cause the tow to be forced a lit- 
tle out of a direct Ime behind the tug, and thereby to twist the tug a 
little, so that the wheel occasionally came partly out of the water. 
This unloaded boat, the John Lane, high out of the water on the 
windward side of the tow, caught the full force of the wind. The ef- 
fect of this was to force the tow in a northerly direction. The cap- 
tain of the tug apparently became alarmed at the strain on his tug by 
the wind's tending toblow the low in a northerly direction, and, the 
tow not responding to his whistle signals to throw off the hawser, he 
himself caused it to be thrown oflF. The tow, then being adrift in this 
storm, speedily became kinked up and unmanageable. 

[1] Tugs are held to a high degree of diligence in endeavoring to 
save a tow ta which they are attached, or which has gone adrift, and 
the tow cannot be abandoned until all reasonable efforts for its preser- 
vation have been exhausted. Joseph F. Clinton, 250 Fed. 977, 979, 
163 C. C. A. 227; Atkinson v. Scully (D. C.) 246 Fed. 463, 466; In 
re Moran (D. C.) 120 Fed. 556, 564. 

[2] The* tug is guilty of negligence under the circumstances of 
this case. Instead of throwing off the hawser and letting the tow go 
adrift, the tug should have changed its course and gone at right angles, 
directly into the face of the wind and toward the southerly shore, 
where calm water was to be found. The libelant shows by competent 
witnesses that this was the natural and ordinary thing to do, and that 
it could be done, not only in the state of wind and wave as to which 
the libelant testifies, but also in the state of wind and wave which the 
claimant asserts existed at the time. The claimant offers none to the 
contrary. The record of this case itself establishes that such proce- 
, dure was possible because, on the following day, with storm conditions 
nearly the same, this same tug did tow the light boat, John Lane, di- 
rectly in the face of the wind in a southerly direction from the north 
shore of the lake to Sylvan Beach. If it could be done under sub- 
stantially similar circumstances and for twice the distance on Satur- 
day afternoon, no good reason appears why it could not have been 
done on Friday night. 

[3] There being thus fault on the part of the claimant, the claimant, 
to escape liability, must affirmatively show that failure to adopt such a 
course did not in fact cause the injury and damage. Coleman v. Aiken, 
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242 Fed 239, 243, 155 C. C. A. 79; The Madison, 250 Fed. 850, 852, 
163 C. C. A. 164. Thi6 burden the claimant has not met. No weight is 
given here to the failure of the tug to go out to the tow Saturday, and 
bring in one or more of the boats, for the reason that the evidence is 
too meager to establish any fault on the part of the tug. 

[4] As to claimant's contention that the libelant was at fault in not 
having sufficient anchors in his tow, and that, if he had had sufficient 
anchors, the tow would have ridden the storm, there is much force. 
The facts undoubtedly are that the tow had but the one anchor, which 
was used. Had there been an anchor on each boat, as claimant as- 
serts, more anchors would have been used on the night in question. 
Moreover, there would have been no occasion to endeavor to obtain 
an anchor from the captain of the light boat, the John Lane, which 
anchor he said at the time he had in the hold of the boat, but could 
not get, because the boat was rocking so much in the storm that it was 
dangerous to go down into the hold. 

[o] This was negligence on the part of the libelant. Knowing that 
he would have to cross the lake, and that storms were likely to arise, 
knowing it so well that he would not let his wife and children cross 
the lake on the boat, he should have provided himself with a sufficient 
number of anchors. The libelant, at fault, like the claimant, has also, 
like the claimant, failed to show that this fault did not cause or con- 
tribute to the injury and damage. The libelant, therefore, is held liable 
for negligence which contributed to the injury and damage. Neither 
party, therefore,, having borne the burden in this case which was im- 
posed upon hinS, the damages and costs must be divided. The West- 
chester, 254 Fed. 576, 578, 166 C. C. A. 134. 

A decree may be entered accordingly. 



PIEL BROa V. DAY, Federal Prohibitiait Direclor, et al. 

(District Court, E. D. New York. February 7, 1922.) 

1. States ^=>4 — Police power has not been delegateil to federal irovemment. 

The police power has never been delegated by the several states to the * 

federal government. 

2. IntoxicatiiiKr liqu<n's <@=»2^, New, imiL SA Key-No. Serie»— Congrees to ex- 

erase pollee power, if neeessaxy, to enforce Prohibition Amendment. 

If Congress cannot effectively enforce the Eighteenth Amendment to the 
Ck)nstitution, except by the exercise of the police power, it may exert 
such power. 

3. Int<»icating liquors e=>2%, New, vol. 8A Key-No. Series — Congress Ad not 

abuse power in prohibiting use of beer as medidne. 

In view of the experience of the states, Indicating the necessity of mak- 
ing prohibition apply generally to all liquors of the given kind in order 
effectively to prevent their sale for beverage purposes, and of the general 
opinion in the congressional investigation to determine the medicinal 
qualities of beer, Congress did not abuse its power to enforce the Prohibi- 
tion Amendment by enacting Willis-Campbell Act, Nov. 23, 1921, { 2, pro- 
hibiting the use of beer as a medicine. 

'or otber cases see same topic A KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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4. Constltutloiial Law ^s»4S— Statote upheld nnlesB dearly uneonsHtntioaal. 

Where it is not ciearly apparent that a law is unconstitutional, it 
should be upheld. 

In Equity. Suit by Piel Bros, against Ralph A. Day, Federal Pro- 
hibition Director for the State of New York, and others. On motion 
for preliminary injunction. Motion denied. 

William M. K. Olcott, of New York City (Nathan Ballin, of New 
York City, of counsel), for complainant. 

Ralph C. Greene, U. S. Atty., of Brooklyn, N. Y. (Frederick L. Kopf, 
Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for defendants Day, 
Rafferty, Collins, and Blair. 

GARVIN, District Judge. This is an action in equity, by which the 
•plaintiff seeks to restrain the various defendants in their respective 
capacities from enforcing the provisions of the National Prohibition 
Law (41 Stat. 305) as supplemented by the act of Congress, approved 
by the President November 23, 1921, known as the Willis-Campbell 
Act, upon the ground that Congress exceeded its authority, so far as 
section 2 of the latter act is concerned. The case is before the court 
on a motion for a preliminary injunction. 
Section 2 of the act provides : 

**That only spirituous and vinous liquor may be prescribed for medicinal 
purposes, and all permits to prescribe and prescriptions for any other liquor 
shaU be void." . 

The complainant asserts that the enactment is unconstitutional for 
these reasons : 

(1) Because it is destructive of the personal liberty of the physician 
to prescribe and of the patient to be treated in such manner as the 
physician, from his knowledge and experience, deems best for the 
patient. 

(2) Because it is an unwarrantable interference and destruction of 
the right of breweries to co-operate with physicians, patients, and 
druggists in the manufacture and sale of intoxicating malt liquors 
for medicinal purposes, a use never prohibited by the Eighteenth 
Amendment. 

(3) Because the attempt of Congress to make such an enactment is 
not within its powers, as contravening that portion of the federal Con- 
stitution which limits to Congress the express powers delegated to it 
and expressly reserves to the states those powers not delegated. 

(4) Because in the delegation of powers, the police power of internal 
regulation, in respect to the rights of citizens of states, and more par- 
ticularly in regard to health, has never been a power delegated under 
the Constitution of the United States to Congress, and is therefore a 
power clearly reserved to the individual states under the general police 
power vested in them. 

The Eighteenth Amendment to the Constitution provides : 

"Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 

^=»For other cases Bee same topic & KEY-NUMBER in all Key-Numbered Digests St Indexes 
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thereof Into, or the exportation thereof from the United States and all terri- 
tory snbject to the jurisdiction thereof for beverage purposes is hereby pro- 
hibited. 

**Sec. 2. The Congress and the several States shall have concurent power to 
enforce this article by appropriate legislation." 

It is now a part of the fundamental law. Rhode Island v. Palmer, 
253 U. S. 350, 40 Sm>. Ct. 486, 588, 64 L. Ed. 946. 

The National Prohibition Law, by which Congress sought to enforce 
this amendment, was enacted October 28, 1919, and has been held to 
be constitutional. Hamilton v. Kentucky Distilleries & Warehouse Co., 
251 U. S. 146, 40 Sup. Ct. 106, 64 L. Ed. 194; Ruppert v. Caffey, 251 
U. S. 264, 40 Sup. Ct. 141*, 64 L. Ed. 260; Rhode Island v. Palmer, 
supra. Writing for the majority of the court in the last-mentioned 
case, Mr. Justice Van Devanter said : 

"While recognizing that there are limits beyond which Congress cannot go 
In treating beverages as within its power of enforcement, we think those 
limits are not transcended by the provision of the Volstead Act (title 2, | 1) 
wherein liquors containing as much as one-half of 1 per cent of alcohol by 
volume and fit for use for beverage purposes are treated as within that 
power." 

The question then is narrowed to whether Congress has now gone 
beyond those "limits" to which the court referred. 

[1] Without the Eighteenth Amendment, the Willis-Campbell Act 
would have been an attempted exercise of police power. That power 
has never been delegated by the states to the federal government. 

"To gnard, however, against any possible misconstmctlon of our views, it 
is proper to state, that we are by no means to be misunderstood, in any man- 
ner whatsoever, to doubt or to interfere with the police power belonging to 
the states, in virtue of their general sovereignty. That police power extends 
over all subjects within territorial limits of the states, and has never been 
conceded to the United States." Prigg v. Pennsylvania, 41 XJ. S. (16 Pet.) 5S9, 
at page 625 (10 U Ed. 1060). 

[2] The authority of this decision is not questioned. If, however, 
Congress cannot effectively enforce the provisions of the Amendment 
involved, except by the exercise of police power, it is well settled that 
it may exert such power. 

**But it is none the less true that when the United States exerts any of 
the powers conferred upon it by the Constitution, no valid objection can be 
based upon the fact that such exercise may be attended by the same incidents 
which attend the exercise by a state of its police power, or that it may tend 
to accomplish a similar purpose. Lottery Case, 188 U. S. 321, 357 ; McCray v. 
United States. 195 U. S. 27 ; Hipollte Egg Co. v. United States, 220 U. S. 45, 
58; Hoke v. United States, 227 U. S. 308. 323; Seven Cases v. United States, 
239 U. S. 510, 515; United States v. Doremus. 249 U. S. 86, 93, 94." Hamil- 
ton V. Kentucky Distilleries & Warehouse Company, supra. 

In the case of Ruppert v. Caffey, supra, Mr. Justice Brandeis re- 
ferred to the prevalence of opinion among Le^slatures and courts of 
the several states that a liquor law, to be capable of effective enforce- 
ment, must — 

"be made to apply either to all liquors of the species enumerated, like beer; 
ale or wine, regardless of the presence or dejrree of alcoholic content ; or if a 
more general description is used, such as distilled, rectified, spirituous, fer- 
278 F.— 15 
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meuted, malt or brewed liquors, to all llqnors within that general description 
regardless of alcoholic content; or to such of these liquors as contain a 
named percentage of alcohol ; and often several such standards are combined 
so that certain specific and generic liquors are altogether forbidden and 
such other liquors as contain a given percentage of alcohol." 

[3] Thus it would seem that some states have considered it essential 
to the enforcement of their respective liquor laws to forbid absolutely 
the use of certain liquors for any purpose. Before the Willis-Campbell 
Bill was enacted, Congress conducted a careful investigation into the 
medicinal qualities of beer. Little was then said in its favor as a ther- 
apeutic agent. It may be conceded that it has always been considered 
as a beverage, rather than as a medicine, if any importance attaches to 
the amount consumed as a beverage as distinguished from the amount 
required by those who sought its medicinal qualities because of the 
advice of a physician, or of. one who had benefited from its use. It 
would therefore appear that Congress deemed this legislation impera- 
tive to accomplish effective enforcement of the amendment, and ^t the 
same time was satisfied that there is little or no value in beer either as 
a therapeutic agent or as a galactagogue. The latter is disputed — ^bit- 
terly disputed — by the complainant, which on the hearing of the mo- 
tion filed numerous affidavits by physicians that beer has value as a 
medicine and is frequently prescribed under various conditions. If, 
having given due consideration to claims of such character, Congress 
has considered the legislation necessary to the effective enforcement of 
the amendment, it cannot be said that it has abused its power. 

The case of People v. Cole, 219 N. Y. 98, 113 N. E. 790, L. R. A. 
191 7C, 816, is asserted by complainant to hold in effect that the state 
has no more right to deprive the citizen of the inherent right to health 
and the ris^ht to be treated medically, as he deems best and his medical 
adviser deems best, than Congress. There the defendant was indicted 
for an alleged violation of the Public Health Law of the state of New 
York (Consol. Laws, c. 45), in that he assumed to practice medicine, 
not as an authorized and duly licensed physician, but as a Christian 
Science healer. The Public Health Law provides that — 

"No person shall practice medicine, unless registered and Ic^lly author- 
ized prior to September first, eighteen hundred and ninety-one, or unless 
licensed by the regents and registered under article eight of chapter six hun- 
dred and sixty-one of the laws of eighteen hundred and ninety-three and 
actvS amendatory thereto, or unless licensed by the regents and registered as 
required by this article. ♦ ♦ ♦ " Public Health Law, f 161. 

"The practice of medicine is defined as follows: A person practices medi- 
cine within the meaning of this article, except as hereinafter stated, who holds 
himself out as being able to diagnose, treat, operate or prescribe for any 
human disease, pain, injury, deformity or physical condition, and who shall 
either offer or undertake, by any means or method, to diagnose, treat, operate 
or prescribe for any human disease, pain, injury, deformity or physical con- 
dition." Public Health Law, § 160, subd. 7. 

The statute also provides : 

"This article shall not be construed to affect • • • the practice of the 
religious tenets of any church. • • * »» Public Health Law, § 173. 
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The court held, in referring to the paragraph last quoted : 

"Whether the practice of the religious tenets of any church should have 
been excepted from the general prohibition against the practice of medicine 
imless the practitioner is registered and authorized so to do, or whether the 
exception shonld be continued therein is a question for the Legislature and 
not for the courts. The purpose of the general statute is to protect citizens 
and others of the state from being treated in their physical ailments and 
diseases by i>ersons who have not adequate or proper training, education or 
qualifications to treat them." 

It is clear, therefore, that the case is no authority for the proposition 
that a citizen has any inalienable right to be treated medically as he 
deems best. It may be observed in passing, that Judge Paris has held 
the act to be constitutional in the case of Falstaff Gjrporation v. Allen, 
278 Fed. 643, recently decided in the Eastern district of Missouri, al- 
though in that case there was no claim of medicinal value. 

[4] In any event, where it is not clearly apparent that a law is tm- 
constitutional, it should be upheld. U. S. v. United Shoe Machinery 
Co. (D. C.) 234 Fed. 127; Interstate, etc.. Railway Co. v. Mass, 207 
U. S. 79, 28 Sup. Ct. 26, 52 L. Ed. Ill, 12 Ann. Cas. 555. In view 
of the assumption of powers by Congress in the enforcement of the 
amendment, which have been sustained as valid, it cannot be said that 
it is manifest beyond a reasonable doubt that the act violates the funda- 
mental law. That must appear, or the law must be upheld. 

If these conclusions are correct, the motion for a preliminary injunc- 
tion must be denied. 



Ex parte RADIVOEFP. 

(District Court, D. Montana. February 6, 1922.) 

No. 826. 

1. AiieoB <$=»53 — Coiwtttutloiial law ^=»318— Departmental regulations gov- 
erning deportation proceedings are bindUig on tlie govemmeDt, and eom- 
idianee la essential to due process. 

Departmental rules goTerning deportation proceedings, in so far as 
consistent with law, are themselres law, and binding on the government, 
as well as the aliens, and compUance therewith is essential to the due 
process of law guaranteed by the Constitution. 

t. Aliens «=»54— Fair bearing denied alien sought to be deported. 

An alien, sought to be deported as advocating and teaching the unlawful 
destruction of property, etc.; held denied a fair hearing, where the war- 
rant of arrest was issued without probable cause, supported by oath or 
affirmation, the alien was made a witness against himself, the hearings 
were quasi secret, rather than open, the alien was not shown the evi- 
dence on which the warrant was issued, or given time to secure counsel, 
as required by department rule 22, and the government refused to pro- 
duce a former inspector, whose statements were admitted in evidence, for 
cross-examination, untoss the alien would state what he expected to prove 
and arrange for the inspector's compensation, contrary to rule 24, especial- 
ly where the inspector at first assumed that the alien was bound to prove 
himself innocent, though this theory was ostensibly rece<lod from. 

^s>For other cases see same topic & KB Y -NUMBER In all Key-Numbered Digests & Indexes 
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3. Aliens «»54— CUnvemmeiiA witneflBce must be prodoeed for 

tioo, regardlesB of dtetanee or expense. 

In deportation proceedings, yerified or nnverifled statements of inspec- 
tors or others are ex parte, and Incompetent, if the makers are not pro- 
duced for cross-examination by the alien, no matter what the distance or 
expense involved in producing them. 

4. Aliens ^=>54 — ^DepartaKnt's dedsion in deportation cases eondusive, when 

supported by evideoee and liearing fair. 

If deportation proceedings are supported by substantial evidence and 
fairly conducted, the department's decision is conclusive on the courts. 

5. Aliens ^=s>54— Deportation proceedings reviewed, wliere not supported by 

material evidenoe or oUierwise unfair. 

If deportation proceedings are without the support of substantial and 
competent evidence, or otherwise unfair, the department's adverse decision 
Is subject to review in the courts, and to be defeated by habeas corpus 
brought by the alien. 

Application by Nicholas RadivoeflE for a writ of habeas corpus. 
Writ granted. 

Harlow Pease and Nolan & Donovan, all of Butte, Mont., for peti- 
tioner. 

John L. Slattery, U. S. Atty., and Ronald Higgins, Asst. U. S. Atty., 
both of Helena, Mont., for respondent. 

BOURQUIN, District Judge. The Department of Labor detains 
petitioner for deportation, as an alien who advocates and teaches the 
unlawful destruction of property. He assails the proceedings as un- 
fair to an extent that denied him due process of law. Heard herein, 
the evidence is that January 19, 1920, the department issued a tele- 
graphic wsirrant to arrest the alien upon a charge as aforesaid. This 
warrant was without probable cause, supported by oath or affirmation. 
That day, with it armed, the department's inspector, Baldwin, arrested 
the alien. Immediately Baldwin administered an oath to the alien and 
interrogated him on material matters. He neither showed the evidence 
on whidi the warrant issued to the alien, nor waited the presence of 
counsel then selected by the alien, though the department's rule 22 
provides that he shall do both. What tliis evidence was, and that it 
was ever shown to the alien, does not definitely appear. 

Baldwin then suspended the hearing, some time passed out the serv- 
ice, and some 11 months later the hearing was resumed before Inspec- 
tor Andrews. The alien had counsel, but Andrews, over his objection, 
excluded the public. Andrews stated the alien should be sworn, and 
show cause why he should not be deported, but, on counsel's objection, 
proceeded to introduce evidence in behalf of the government. Over 
objection, he presented what he said was a statement by Baldwin, nei- 
ther dated, signed, nor verified, that Baldwin had purchased pam- 
phlets, which are material matter. Likewise over objection, Andrews 
presented pamphlets which he said were those. referred to in the state- 
ment, in an admitted receipt from tlie alien to Baldwin, and in the 
testimony of the alien at the hearing before Baldwin. Statement, re- 
ceipt, and testimony are indefinite, save that the second and third are 
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that some pamphlets, undefined save some by title, in the third, were 
sold by the alien to Baldwin. These pamphlets are assumed to be of 
I. W. W. and Communistic philosophy, and some of them contain 
scant references indicating approval of sabotage. In endeavor to ob- 
viate objection to the pamphlets, Andrews interrogated Boiling, whose 
testimony, rather confused and conflicting, is that after the hearing 
began he had purchased some pamphlets, like some introduced as afore- 
said, from the alien ; that the purchase was made at a hall where met 
a labor union branch of the I. W. W., of which the alien is secretary. 

The importance of the pamphlets and due proof of them is indicated 
by the Secretary of Labor's decision of February 5, 1920, that against 
the alien the "charges are sustained by proof tliat he sold a number 
of I. W. W. publications in the record, which advocate and teach the 
unlawful destruction of property." The alien requested that Bald- 
win be produced for cross-examination. Andrews expressed willing- 
ness, provided the alien state in writing what was expected to be prov- 
en by Baldwin and arrange for the latter's compensation. This the 
alien refused. Department rule 24 provides that the alien shall have 
opportunity to cross-examine those who have testified for the govern- 
ment, and that the conditions aforesaid imposed by Andrews apply 
to witnesses for the alien for whom he desires subpoenas. 

rlj The alien submitted no evidence. That the, proceedings were 
unfair and prejudicial, and denied due process of law to the alien, is- 
clear. Not only general principles of law were violated, but also the 
department's rules. These latter, in so far as consistent with law, 
are themselves law, and, be it noted, law for government — for the de- 
partment — as well as for aliens. In connection with the general law of 
the land, the rules constitute for aliens in deportation proceedings the 
due process of law guaranteed by the federal Constitution to all men. 
The object is obvious, viz. so that the "vast power of the Secretary of 
Labor, judicial in its nature, capable of infinite abuse and tyranny, little 
restrained by the constitution, procedure, publicity, responsibilities, 
and traditions that hedge about a court, and little controlled, save bv 
his fibnor and conscience*'^ (Tam Chung [D. C] 223 Fed. 802), shall 
"be administered, not arbitrarily and secretly, but fairly and openly, 
under the restraints of the tradition and principles of free govern- 
ment applicable where the fundamental rights of men are involved." 
Kwock Jan Fat v. White, 253 U. S. 464, 40 Sup. Ct. 566, 64 L. Ed. 
1010. All to the end that trials result in justice, with what is of only 
lesser importance, an appearance of justice. 

[I] In addition to the unsupported warrant, the alien a witness 
against himself, quasi secret rather than open and public hearings, 
which it is not determined of tliemselves alone would be fatal to fair- 
ness, there is flagrant disregard of the department's rules and of the 
general law of evidence and procedure. The object of rule 22, to enable 
the alien to prepare for hearing and therein to have counsel, not partial- 
ly, but throughout, was defeated, probably in conformity to the secret 
circular of the time, and set out in the Colyer Case (D. C.) 265 Fed. 46. 

So, too, the great test of truth, cross-examination of adversary 
witnesses, provided by rule 24, \yas denied the alien. The conditions 
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precedent imposed by Andrews, by the rule, relate to the alien's wit- 
nesses, and not to the government's witnesses. To disclose what the 
alien expects to prove by cross-examination is subversive of the ob- 
ject of cross-examination, is violative of settled procedure, and is 
contrary to said rule. In re Jackson (D. C.) 263 Fed. 110. 

[3] In deportation hearings, if the department resorts to statements, 
whether or not verified, by inspectors and others, failing to produce 
the makers of the statements for the alien's cross-examination, it can- 
not escape the consequences of ex parte and incompetent evidence by 
any plea of distance and expense. Without cross-examination, too 
often the alien is helpless. U. S. v. Uhl (C. C. A.) 266 Fed. 38 is il- 
lustrative. Therein the alien was deported upon a charge like that of 
the instant case, and the only evidence thereto was an affidavit that the 
alien had been heard to say that if "the strike is not settled" he would 
"blow up the shops." The alien, examined on oath at the hearing, de- 
nied he had said it. The maker of the affidavit, whom the inspector 
later said was "a private detective hired by the city" of the strike, was 
not produced nor requested to be produced for cross-examination — 
"out of town,'* and the affidavit prevailed over the alien's denial. 

The application of settled principles of finality of the department's 
decisions upon conflicting evidence, certainly strained to the limit, de- 
nied the alien the' relief of habeas corpus. The frequent great in- 
justice in deportation proceedings in part has been incited by a theory 
that obsessed the department that it is enough to accuse the alien to 
justify deportation, if he cannot show cause to the contrary; that is, 
that the government need not prove him guilty, but, on the contrary, 
he must prove himself innocent. 

This is seen in rule 22, paragraph 5, which provides that, the alien 
arrested, he shall have a hearing to "show cause" why he should not 
be deported; the warrant of arrest is likewise. Baldwin so advised 
the alien, and upon that pretense virtually made him a witness against 
himself, and Andrews insisted the hearing should so proceed, desist- 
ing only upon counsel's vigorous assertion of the alien's rights. But 
though the theory be ostensibly receded from, who can tell to what 
extent the obsession secretly affects procedure, consideration, and 
weight of evidence, and decision — to what degree it prejudices the 
alien's case? It is the psychology of executive power that would be 
arbitrary everywhere and responsible nowhere. In justice to the in- 
spectors, they but obeyed instructions of the time, secret instructions, 
intended to take an unfair advantage of aliens rightfully rel>ang upon 
public law and rules. Comment is unnecessary. And that injustice 
aforesaid, doubtless only partly disclosed by many cases in the books, 
is responsible for the argument advanced that too often it is in rela- 
tion to controversies between employers and employees, is a recognized 
strategy in breaking strikes, and that the employers' interests are the 
occasion of both exercise and abuse of the power of deportation. 

In the instant proceedinisrs is evidence indicating a like controversy 
involving the union or I. W. W. and petitioner. Departmental wit- 
nesses, government ap:ents, testify to some association with employers' 
agents, and one frankly states that in Butte is "unquestionably some 
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grounds" for labor agitation. It well may be that strike zones afford 
"good hunting" — where passions aroused incite men to inconsiderate 
and violent speech, which, if by aliens, may serve as sufficient evi- 
dence to uphold a decision of the department for deportation. 

[4] But the argument, however potent it might be before the de- 
partment or Congress that controls the department, is of no avail in 
court ; for the law is that, if the proceedings are supported by sub- 
stantial evidence and fair, the department's decision is conclusive upon 
the courts. At the same time every thoughtful person must deplore 
even a semblance of justification for the argument. In it is obvious evil 
and danger, that ought to be avoided and can be avoided, but only by 
public, humane and just administration of the law of deportation. 

[5] As a corollary to the rule aforesaid, the law also is that, if the 
proceedings are without the support of substantial and competent evi- 
dence or otherwise unfair, the department's adverse decision is sub- 
ject to review in the courts, and to be defeated by habeas corpus in 
release of the alien. That is this case. 

Writ granted. 



UNITED STATES v. BATEMAN. 

(District Court, S. D. California, N. D. February 6, 1922.) 
No. 446. 

1. Consdtutional law €=^55— What is a reasonable search is a Judidal ques- 

tion. 

Whether a search is reasonable or unreasonable, within the meaning of 
the Fourth Amendment, is a Judicial question, and Congress could enact 
no law declaring reasonable a search which the courts hold to be unrea- 
sonable, though it could pass an act prohibiting searches that were un- 
reasonable. 

2. Searches and seizures <d=»7— AdoptiMi of Probibitton Amendtaient eonsid«r- 

ed in determining reasonable search. 

In determining what is a reasonable search, under the Fourth Amend- 
ment, the courts can consider the Eighteenth Amendment, prohibiting the 
sale of intoxicating liquor and empowering Congress to proride for its 
enforcement 

3. Intoxicating liquors ^=>246— Volstead Act impliedly recognizes right to 

search automobiles. 

National Prohibition Act, % 25, prohibiting search warrants to search 
private dwellings, and section 26, authorizing seizure of automobiles 
transporting liquor unlawfully, and Act Nov. 23, 1921, f 6, making it a 
misdemeanor to search a private dwelling, impliedly recognize the right 
to search automobiles. 

4. Int4»xicating liquors €=^249 — Officers may, without warrant, stop and search 

automc4>iles for liquors. 

In view of the impossibUity of procuring warrants for the search of 
automobiles suspected of transporting intoxicating liquors, the officers 
have a right, without warrant, to stop and search automobiles, and the 
finding of liquor therein Justifies the search. 
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L. L. Bateman was charged with violating the National Prohibition 
Act. On motion of the defendant for the return of property seized 
without lawful search warrant. Motion denied. 

Joseph C. Burke, U. S. Atty., and T. F. Green, Asst. U. S. Atty., of 
Los Angeles, Cal. 
Leo V. Youngworth, of Los Angeles, Cal., for defendant. 

TRIPPET, District Judge. The question raised by this motion is 
whether or not a prohibition enforcement officer can stop an automo- 
bile on a public highway and search it for intoxicating liquors, without-^ 
the consent of the driver of the automobile, and without any warrant 
for arrest or search. This proposition involves the interpretation of 
the Fourth, Fifth, and Eighteenth Amendments to the Constitution of 
the United States. These amendments are of equal force and im- 
portance. It is plain that the Eighteenth Amendment cannot be en- 
forced without legislation to enforce it, but as to the Fourth and Fifth 
Amendments, it does not appear that any legislation is necessary in 
so far as this question is concerned, except that legislation might be 
enacted for the purposes of stating under what conditions a search 
warrant may issue. 

The Fifth Amendment provides that no person shall be compelled 
in any criminal case to be a witness against himself, and the courts 
have often ruled in the enforcement of that amendment. Congress has 
passed a law extending and making additional conditions upon which 
a man may be examined; for instance. Congress has legislated that 
a man may or may not take the witness stand, and no presumption 
shall arise against such defendant, if he does not take the witness 
stand. Congress could not pass a law which would in any way com- 
pel a witness to give evidence against himself, for the courts would 
hold such a law unconstitutional. 

[1,2] As to the Fourth Amendment, Congress could pass no law 
which would have the effect of declaring a search to be reasonable, 
when in fact in the opinion of the court it was unreasonable. What 
is an unreasonable search and seizure, as specified in the Fourth 
Amendment, is a judicial question. In a note to the Revised Stat- 
utes (11 Fed. Stat. Ann. 354), the following is stated: 

/'The question whether a seizure or a search Is unreasonahle in the lan^age 
of the Constitution is a Judicial and not a le^slative question; but In de- 
termining whether a seizure is or is not unreasonable, all of the circumstances 
under which it Is made muf^ be looked to." 

This is undoubtedly the law. Congress, of course, could prohibit 
searches that were reasonable, but Congress could not authorize 
searches that were unreasonable. Congress has acted concerning the 
issuance of a warrant and by the Act of June IS, 1917, 40 Stat. c. 30, 
p. 228 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 1049614a- 
10496%v), has stated the conditions upon which a search warrant may 
issue. This law, however, has no bearing upon the proposition be- 
fore the court, except in so far as it specifies how search warrants 
may be procured. The act itself refers to property which has been 
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Stolen or embezzled in violation of the laws of the United States, or 
property used as the means of committing a felony. 

Congress on a previous occasion had expressly authorized custom 
officers to search for goods supposed to be in the United States in 
violation of the custom laws. These laws were in effect at the time 
of the adoption of the Eighteenth Amendment The Eighteenth 
Amendment must be considered in determining the question of what is 
an unreasonable search and seizure as prescribed by the Fourth Amend- 
ment. If there were no Eighteenth Amendment to the Constitution to 
be enforced, the court might have an entirely different idea of what 
is an unreasonable search or seizure as disclosed in this case. In or- , 
der, therefore, to enforce the Eighteenth Amendment, it is necessary 
for us to determine what is an unreasonable search or seizure. 

[3] In adopting the Volstead Act (41 Stat. 305), Congress took 
into consideration the question of the right to search and seize cer- 
tain conveyances. In section 25 of the Volstead Act, there is this pro- 
vision : 

"No search warrant shall Issue to search any private dwelling occupied as 
such unless It is being used for the unlawful sale of intoxicating liquor, or 
unless it is in imrt used for some business purpose such as a store, shop» 
saloon, restaurant, hotel, or boarding house." 

Here is an expression of Congress to the effect that in certain in- 
stances search warrants shall not be permitted. If Congress had been 
of the opinion that to search automobiles on a public highway with- 
out a search warrant was unreasonable, it certainly would have in- 
cluded, with the prohibition as to dwellings in section 25, a prohibition 
as to automobiles. 

Congress had the matter directly before it when it enacted section 
26, which contains the following language : 

"When the commissioner, his assistants, inspectors, or any officer of the 
law shall discover any person in the act of transporting in violation of the law, 
intoxicating liquors in any wagon, buggy, automobile, water or air craft, or 
other vehicle, it shall be his duty to seize any and all intoxicating liquors found 
therein being transported contrary to law." 

It has been held by one court that that authorized the search and 
seizure of an automobile, transporting liquors, in violation of the 
law. U. S.v. Crossen (D. C.) 264 Fed. 459, 462. In the act of Con- 
gress approved November 23, 1921, section 6 provides as follows: 

"That any officer, agent, or employee of the United States engaged in the en- 
forcement of this act, or the ^^ational Prohibition Act, or any other law of the 
United States, who shall search any private dwelling as defined in the Na- 
tional Prohibition Act, and occupied as such dwelling, without a warrant di- 
recting such search, or who while so engaged shall without a search warrant 
maliciously and without reasonable cause search any other building or prop- 
erty, shall be guUty of a niisdemeanor." 

Again, if Congress deemed it an unreasonable search and seizure 
in a case like the one before the court, it had a good opportunity to 
express its convictions, but it did not. This would seem to be a sanc- 
tion by Congress to search vehicles or other buildings or property 
without a warrant, unless the same was done maliciously and without 
.reasonable cause. 
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It IS my opinion that there is no legislation of Congress upon the 
subject of searches and seizures of automobiles, except as above speci- 
fied, and the court must in each individual case determine, as a judicial 
question, whether or .riot the search and seizure of an automobile is 
an unreasonable search or seizure, in view of all the circumstances in 
the case. 

''• [4] Let us now proceed to consider as a judicial question in this 
case whether or not it was an unreasonable search or seizure for the 
officer to have proceeded as he did without a search warrant. The 
Eighteenth Amendment went into force in January, 1919, and the first 
section reads as follows : 

"After one year from tbe ratification of this article the manufacture, sale, 
or transportation of intoxicating liquors within, the importation thereof into, 
or the exportation thereof from the United States and aU territory subject to 
the Jurisdicti<xi thereof for beverage purposes is hereby prohibited." 

There is now and has been ever since this amendment went into ef- 
fect almost a continuous stream of automobiles from, at, or near the 
Mexican border to Los Angeles and other parts of the country. If 
these automobiles could not be stopped and searched without a search 
warrant, the country, of course, would be flooded with intoxicating 
liquors, unlawfully imported. It is contended that the officers have 
no right to stop a person carrying a suit case, or satchel, to search for 
intoxicating liquors, on the ground that that would be a violation of 
the Fourth and Fifth Amendments to the Constitution. If a suit case 
or satchel could not be searched and seized without a search warrant, 
a tin container, jug, or bottle could not be taken away without a search 
warrant from a man carrying it. If an automobile, a suit case, satchel, 
tin container, jug,\or bottle could not be searched and seized without 
a search warrant, they could not be seized at all, as a search warrant, 
under the law, can only be obtained upon affidavit showing that such 
automobile or other container had intoxicating liquor in it. Such an 
affidavit cannot be made upon information and belief, but must be 
positively sworn to. Before a search warrant could be obtained, of 
course, the effect to be searched would be out of reach. Any person 
must necessarily reach this conclusion. 

Under those circumstances the Eighteenth Amendment would have 
been stillborn. The act of more than two-thirds of the House of 
Representatives, more than two-thirds of the United States Senate, 
in passing such Eighteenth Amendment, an4 all the states of the Union, 
with the exception of the two smallest, in approving the Eighteenth 
Amendment, would have been utterly futile, and would have brought 
about only chaos and confusion. At the time Congress passed the last 
act above referred to, automobiles had been seized by the hundreds 
without a search warrant. Containers of alcohol had been seized by 
the thousands without a search warrant. Therefore, if Congress had 
been of the opinion that it was contrary to the Fourth and Fifth 
Amendments of the Constitution for these things to be done, it is 
most astounding that Congress did not pass laws regulating such 
searches and seizures, instead of leaving it to the courts to decide. 
I think the failure of Congress to act in this matter is a tacit approval 
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of the many acts which had occurred prior to November 23, 1921, 
and that automobiles might be searched. 

Judge Bourquin, in the case of United States v. Fenton (D. C.) 268 
Fed. 221, places the right to search an automobile upon the ground 
that, as soon as the liquor is transported in violation of Jhe law, it 
is forfeited to the United States, and that the United States is then 
vested with the property and possession thereof ; that the transporter 
has no right in the property, and, therefore, he cannot object to its 
being used in evidence. In support of that proposition, the following 
authority is cited: Ex parte Morrill (C. C.) 35 Fed. 261, 267. 

The opinion of Judge Hand, in the case of United States v. Welsh 
(D. C.) 247 Fed. 239, and the reasoning therein, is directly in poiig, 
though the case is not on this particular subject. 

It is my opinion, therefore, that it is not unreasonable for a pro- 
hibition enforcement officer to stop automobiles upon the public high- 
way and search them for intoxicating liquors without a warrant, and 
the finding of the liquor justifies the search. 

The motion will be denied. 



In re GDiCHRIST CO. 
daiin of WILLIAM FILENB'S SONS €0. 

(District Ck)iirt, D. Maasachusetts. February 6, 1022.) 
Ko. 1925a. 

1. Corporattom «s>484 (8)— Dry goods eompaiQr's gaaraoly of leaM of aaoiber 

Ai7 goods eompony held ulti» vlieSb 

Where dry goods company was organized in Massachusetts for the 
purpose "of buying, selling, Jobbing, manufacturing, and dealing in dry 
goods and general merchandise, and carrying on the business of a depart- 
ment store," its guaranty of the lease of another dry goods company 
in that state held ultra vires, under Pub. St. Mass. c. 106, § .50, now 
Q. L. Mass. c. 158^ | 10, notwithstanding the claim that such guaranty 
was advantageous, as securing the location of the business of the guaran- 
teed company near the store of the guaranteeing company, as tending to 
build up a shopping center. 

2. Oorporattons ^=»4g4(3)— Power of one corporation to guaranty another's 

lease not affected by fact majority of stock in both beld by one person. 

As regards the power of one corporation to guaranty the lease of another 
corporation, the fact that the majority of the stock in both corporations 
was held by the same person was immaterial. 

3. Onporatlons €=»372— Charters to be f airiy» not liberally^ eonstmed. 

Corporation charters and agreements of association, since <M^narily 
they are drawn by interested parties, are to be construed fairly and Jusay, 
rather than liberally, as to the extent of powers conferred. 

4. Bankroptcgr «=:»316 (3)— Obligation of guarantor on defaulted lease an ab^ 

solute one. 

Where lessee was in default when claim of the lessor on its guaranty 
was filed in proceedings against the bankrupt guarantor, the liability of 
the bankrupt bad become absolute. 

^9For otb^r easM see Mune topic A KEY-NUMBER in all Key-Numbered Dig«sU 4 Ind9z«s 
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5. Corporations €=»416 — Continued aequiesoHwe of dbneotors in eoitM>n^ 
tion^s guaranty, dofoctively executed, held to ratify it. 

Though corporation's guaranty was defectively executed, yet If the 
directors, with knowledge of the circumstances attending Its execution, 
continued to acquiesce In It and failed to object to It, It would be regard- 
ed, If Intra vires, as the act of the company. 

In Bankruptcy. In the matter of the Gilchrist Company, bankrupt. 
Claim of the William Filene's Sons Company was allowed by the ref- 
eree, and bankrupt petitions for review. Referee's order vacated^ 
and claim disallowed. 

Sherman L. Whipple, of Boston, Mass., for bankrupt. 
# Dunbar, Nutter & McClennen, of Boston, Mass., for creditor. 

MORTON, District Judge. [1] This case grows out of a written 
guaranty by the Gilchrist Company, the bankrupt, to the William Fi- 
lene's Sons Company, hereinafter called theFilene Company, of a 
lease executed by the latter to the William S. Butler Company of prem- 
ises at the southwest comer of Washington and Winter streets, in the 
city of Boston. All three were Massachusetts corporations engaged 
in carrying on dry goods department stores. The Butler Company 
was located on Tremont street, the Gilchrist Company on the north- 
west corner of Washington and Winter streets, and the Pilene Com- 
pany on the southwest corner of Washington and Winter streets, di- 
rectly opposite the Gilchrist Company. 

The circumstances under which the guaranty was entered into are 
briefly as follows : William E. Butler was the treasurer and owner 
of a majority of the stock of the Butfer Company. He was also the 
treasurer of the Gilchrist Company, and during negotiations over the 
lease became its controlling stockholder. The Filene Company was 
about to move out of the store occupied by it on the leased premises 
into a new building that had been erected for it on the northwest cor- 
ner of Washington and Summer streets, diagonally opposite the old 
store; and was looking for a tenant for that store. Butler conceived 
the idea of taking lease of the old Filene store, and moving the But- 
ler Company into it, and selling a better class of goods, and of organ- 
izing a new corporation, to be called "Everybody's Store," to go into 
the Butier store on Tremont street and continue that business, and of 
combining, to a certain extent, the management of the three stores, 
while keeping them separate and distinct. 

The locality at the corner of Washington, Winter, and "Summer 
streets appears, on the evidence presented, to have been the greatest 
center of the retail dry goods trade in Boston. The evidence for the 
claimant is to the effect that Butler thought, and was justified in think- 
ing, that in addition to the advantage which the Gilchrist Company 
would receive, in common with other retail dry goods stores in the 
' vicinity, from having Butler & Co. move into the old Filene store, 
there would be special advantages to it in having a friendly, instead 
of a possibly hostile, competitor, and in the co-operation between the 
two companies in regard to administrative offices, and to matters of 
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lighting, heating, advertising, buying goods, and in conducting their 
business in other ways to greater mutual advantage. I shall refer to 
this matter later, but I may say at this point that as to some of these 
things — e. g., advertising and the buying of goods together — it would 
seem that they could have been done to equal advantage if the Butler 
Company had remained in Tremont street. 

Pursuant to the plan thus, outlined, Butler entered into an agree- 
ment with the Filene Company for a lease of the store in question. 
The Filene Company required a guaranty. Butler offered that of the 
Butler Company (his scheme having contemplated at one time a lease 
to another company to be formed, which fell through), but it was not 
satisfactory to the Filene Company. Butler at that time did not con- 
trol the Gilchrist Company, and his fellow stockholders in it refused 
to agree to its guaranty of the lease. Butler, in order to remove this 
obstacle, acquired a majority of the stock in the Gilchrist Company, 
and then offered its guaranty on the lease, which was accepted. A 
lease was taken to the Butler Company, and the guaranty was there- 
upon executed by the Gilchrist Company, though not, it is contended, 
so as to bind it. The lease and guaranty were both dated May 29, 

1912. The Filene Company finished moving out September 2, and the 
Butler Company took possession under the lease the next day, Sep- 
tember 3, 1912. On November 7, 1912, receivers were appointed by 
this court for the Butler Company, and also for the Gilchrist Company. 
The receivers of the Butler Company took possession on the day on 
which they were appointed, and on December Sth elected not to affirm 
the lease, and so notified the Filene Company. On December 9th the 
Filene Company entered by leave of court for breach of the condi- 
tions of the lease, and repossessed itself of its former estate. It is 
agreed that the Filene Company made all reasonable and proper ef- 
forts to obtain tenants, but was only able to do so at a loss. In March, 

1913, an involuntary petition in bankruptcy was filed against the Gil- 
christ Company. An offer of composition of SO per cent, was made 
bj^ it, which was subsequently confirmed. On September 13, 1913, the 
Filene Company filed a petition for damages under the lease against 
the Butler Company which was finally allowed by the Supreme Court 
(Filene's Sons Co. v. Weed, 245 U. S. 597, 38 Sup. Ct. 211, 62 L. Ed. 
497) for $205,805.37, and a dividend of 15 per cent, paid thereon. 
The claim in this case was filed September 27, 1913. After numerous 
hearings before the referee, it was finally allowed by him for $203, 
805.37. No objection is made to the amount. Thereupon the Gil- 
christ Company filed this petition for a review; and the case is here 
on the certificate of the referee, with the testimony and exhibits in- 
troduced before him. 

The principal question is whether the guaranty was ultra vires the 
Gilchrist Company. It is also contended, as already noted, that the 
guaranty was not executed so as to bind the Gilchrist Company ; that 
the claim is a contingent one, and therefore not provable; and that 
the execution of the guaranty by Butler as treasurer of the Gilchrist 
Company was a misuse of that company's credit for Butler's private 
benefit, with knowledge of or notice to the Filene Company, and there- 
fore voidable by the Gilchrist Company. 
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A corporation can only do what by its charter, or agreement of 
association, or by the laws under which it is organized, it is authorized 
to do. But: 

"Whatever transactions are fairly incidental or auxiliary to the main busi- 
ness of the corporation and necessary or expedient in the protection, care 
and management of its property may be undertaken by the corporation and 
be within the scope of its corporate powers." Teele v. Rockport Granite CJo., 
224 Mass. 20, 25, 112 N. B. 497, 49a 

The claimant contends that the execution of the guaranty by the 
Gilchrist Company was reasonably incidental and auxiliary to its busi- 
ness, and therefore within the scope of its powers. No uniform rule 
has been or can be laid down as to what is or is not incidental or aux- 
iliary. Each case must depend, first, on the nature of the powers 
granted ; and, second, on the facts in the particular case. 

The Gilchrist Company was organized under the Public Statutes of 
Massachusetts for the purpose, as stated in the agreement of associa- 
tion, "of buying, selling, jobbing, jnanufacturing, and dealing in dry 
goods and general merchandise and carrying on the business of a de- 
partment store." Pub. St. c. 106, § 50, provided that— 

A "corporation • • • shall not direct its operations or appropriate 
its funds to any other purpose than that specified in its agreement of associa- 
tion or its charter, as the case may be." 

See now General Laws, vol. 2, c. 158, § 10. 

This does not forbid the use of its funds or property by a corpora- 
tion for purposes reasonably incident to those for which it was cre- 
ated; but it does forbid their use for purposes which are not fairly 
included in the charter or agreement of association. 

The Gilchrist Company being a Massachusetts corporation, and the 
guaranty being a Massachusetts contract to be performed in Massa- 
chusetts, the agreement of association and the guaranty must both 
be construed according to the law of that state. The leading case in 
that state, and one that is regarded as a leading case by the Supreme 
Court of the United States, and in other jurisdictions, is the case of 
Davis V. Old Colony Railroad, 131 Mass. 258, 41 Am. Rep. 221. See 
also Teele v. Rockport Granite Co., supra. It is attempted to dis- 
tinguish this case f rpm that, but, it seems to me, without success. The 
Gilchrist Company, as has been said, is a corporation organized to en- 
gage in the business of buying, selling, jobbing, manufacturing, and 
dealing in dry goods and carrying on a department store. What it did 
in this case was to guarantee to the Filene Company the performance 
by another corporation, with which it was not in any way connected, 
of the conditions of a lease to the other corporation by the Filene Com- 
pany of premises used and occupied by the other corporation — some- 
thing entirely different from the business that the guarantor was au- 
thorized to do, and involving it in a liability of hundreds of thousands 
of dollars. There can be no comparison between the nature of the 
liability thus assumed and that incurred in indorsing or guaranteeing, 
for the purpose of realizing on it, the note of a customer taken in the 
course of trade, or that which may be assumed in the ordinary course 
of business to assist a prospective customer in order to secure his 



Digitized by 



Google 



IN BE GILCHRIST 00. 239 

(27S P.) 

trade. There is nothing, I think, in this case that warrants the appli- 
catiotl of the rule quoted by the claimant from Railway Co. v. Mc- 
Carthy, 96 U. S. 258, 267 (24 L. Ed. 693), namely: 

"The doctrine of ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail where it would defeat the ends of justice 
or work a l^al wrong." 

For an illustration of the circumstances to which that rule is applica- 
ble, see Whitney Arms Co. v. Barlow et al., 63 N. Y. 62, 20 Am. Rep. 
504. It should be noted, as bearing upon the equities, that the question 
of ultra vires was raised at or before the executipn of the guaranty, 
and that the Filene Company was cognizant of it and was apprised of 
all material facts on which it depends. 

The claimant seeks to justify the guaranty on the ground of the 
closeness of the relations between the Butler Company and the Gil- 
christ Company, and on the ground that the lease to the Butler Com- 
pany would be of such advantage to the Gilchrist Company — ^not di- 
rectly by reason of its occupancy of a portion of the premises, but 
as hereinbefore pointed out — that the guaranty should be regardeji 
as fairly incidental and auxiliary to the main business of the corpora- 
tion, and necessary and expedient to the protection, care, and manage- 
ment of its property. In other words, the argument is that, the pur- 
pose being laudable and the contemplated results beneficial, and the 
.two corporations being closely allied, the guarant)r should be regard- 
ed as within the corporate powers of the Gilchrist Company. But 
a transaction does not necessarily come within the powers ot a cor- 
poration because advantageous to it. It was said by Lord Chancellor 
Cranworth in Eastern Counties Railway v, Hawkes, 5 H. L. Cas. 345, 
348, and quoted with approval in Davis v. Old Colony Railroad, supra, 
131 Mass. 264, 41 Am. Rep. 221 : 

"That a company incorporated by act of Parliament for a special purpose 
cannot devote any part of its funds to objects unauthorized by the terms of 
its incorporation, however desirable such an application may appear to be." 

The question, however, whether the purpose to which it is pro- 
posed to apply the funds or property of a corporation is beneficial to 
the corporation, is, from another point of view, an important one. 
The claimant has, in effect, conceded, as I understand the evidence, 
that if the guaranty were an accommodation guaranty, it could not 
recover on it. See Monarch Co. v. Farmers' Bank, 105 Ky. 430, 49 
S. W. 317, 88 Am. St. Rep. 310; Humboldt Mining Co. v. American 
Mfg. Co., 62 Fed. 356, 10 C. C. A. 415. Even if the guaranty were 
within the scope of the powers of the Gilchrist Company, it might 
still be necessary to show that it was — or at least might reasonably be 
considered — advantageous to the Gilchrist Company, and that the di- 
rectors were therefore justified in entering into it. 

One department store may, no doubt, engage in transactions with 
another department store, which are not specifically described in the 
charter or agreement of association. Such ventures and undertakings 
as legitimately arise out of the business described in the charter or 
agreement of association are included within the scope of what may 
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be done. But the guaranteeing to the lessor of the performance by 
another corporation of the conditions of a lease to it of premises with 
which the guarantor has nothing to do, and involving a possible lia- 
[ bility dangerously large as compared with the assets of the guarantor, 
A cannot be said, it seems to me, to arise legitimately out of powers grant- 
^ ed to carry on a dry goods business. The making of such a guaranty 
is not fair, either to the minority stockholders of the guarantor or to 
its creditors. It is not within the scope of the business which the 
former have invested in, nor within the legitimate risks of the busi- 
ness to which the latter have extended credit. 

[2] In this connection it should be observed that using the words 
''ultra vires" in the sense in which they are used here, namely as mean- 
ing that the Gilchrist Company cannot do anything beyond what it is 
autliorized by the agreement of association to do, the fact that major 
, part of the stock of both the Gilchrist Company and of the Butler 
Company was in the same hands is of no consequence. If ultra vires, 
the guaranty would be void without regard to the ownership of the 
stock. It hardly seems necessary to observe that one corporation can- 
not enter into partnership with another, nor can a corporation do all 
the things that a natural person or an ordinary partnership similarly 
situated might do. 

I cannot resist the conclusion that to a considerable extent the al- 
leged interest of the Gilchrist Company in having the Butler Company 
on the opposite corner is fictitious and unsubstantial, and was sugt 
gested in an attempt to justify the guaranty. The able and experienced 
nwnagers of the Gilchrist Company evidently saw no advantage to it 
in having the Butler Company on the opposite corner at all commen- 
surate with the heavy liability which it. assumed by guaranteeing the 
lease. The Filene Company's new store was diagonally across the 
street from the leased premises; but that fact did not deter the Fi- 
lene Company from letting go of its old location. The Gilchrist Com- 
pany, as before stated, was not at first contemplated as a guarantor; 
it was only brought in after Butler's first plan had fallen through. 
He acquired control of the Gilchrist Company for the purpose of hav- 
ing it guarantee the lease, in order to further his rather elaborate 
schemes of business extension. When the proposal for a guaranty 
by the Gilchrist Company was broached, doubt of its legality was sug- 
gested. Evidently the Filene Company was as anxious as Butler to 
have the lease and guaranty go through, and both parties endeavored 
to persuade themselves that it could properly be done. The interest 
of the Gilchrist Company — ^as distinct from the interest of Butler whp 
controlled a majority of its stock — seems to have been little regarded 
and was certainly sacrificed. The case in this respect resembles In 
re National Piano Co., Kilmer, Claimant (C. C. A.) 261 Fed. 733, in 
which the court expressed strong disapproval of cases in which the 
responsibility of a corporation is used for the personal advantage of 
the person who controls it and of the parties with whom he deals. 

The case before me is not like those, for instance, of Timni v. Grand 
Rapids Brewing Co., 160 Mich. 371. 125 N. W. 357, 27 L. R. A. (N. 
SO 186, and Kraft v. Brewery Co., 219 111. 205, 76 N. E. 372, cited by 
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tbe claimant^ where what was done could perhaps be fairly said to be 
strictly incidental to the business which the corporations were author- 
ized to do, though even in such cases as those the current of authority 
does not seem to have been altogether uniform. See In re Liquor 
Dealers Supply Co., 177 Fed. 197, 101 C. C. A. 367, and Humboldt 
Mining Co. v. American Mfg. Co., 62 Fed. 356, 10 C. C. A. 415. Nor 
is it like the case of Zabriskie v. Cleveland, Columbus & Cincinnati 
R. R. Co., 23 How. 381, 16 L. Ed. 488, and the other cases cited from 
the Supreme Court by the claimant in that connection, namely Rail- 
way Co. v. Howard, 7 Wall. 392, 19 L. Ed. 117; Green Bay, etc., R. 
R. Co. v. Union, etc., Co., 107 U. S. 98, 2 Sup. Ct. 221, 27 L. Ed. 413 ; 
Jacksonville, etc., Ry. v. Hooper, 160 U. S. 514, 16 Sup. Ct. 379, 40 
L. Ed. 515, and the case of Marbury v. Kentucky Land Co., 62 Fed. 
335, 10 C. C. A. 393, in all of which, either expressly or by reasonable 
implication, authority was given by charter or statute to do the things 
objected to. Nor is it to be likened to the case of American National 
Bank v. National Wall Paper Co., 77 Fed. 85, 23 C. C. A. 33, in which 
there had been a purchase by a corporation at an execution sale in its 
favor, and what was complained of had been done by it to enable it to 
realize on the purchase. 

This case seems to me, as I have intimated, more analogous to Davis 
V. Old Colony Railroad, supra, than to any of those cited by the claim- 
ant. In that case the defendant contracted to guarantee the payment 
of the expenses of holding "a world's peace jubilee and international 
musical festival" in the city of Boston. The ground of the guaranty 
was the increase in the number of passengers and in the amount of 
business that would result to the railroad from the jubilee and festi- 
val. 'In this case the Gilchrist Company guaranteed the. lease on ac- 
count of the advantages that it was believed would result to it from 
having the Butler Company located in the leased p^-emises. It can 
make no difference, it seems to me, that the corporation in this case is 
a private business corporation, and in that case was a public service 
corporation. The question in this case, as it was in that, is whether 
the guaranty was within the powers granted to the corporation. In 
First Nat. Bank v. Towner, 239 Fed. 433, 152 C. C. A. 311 (C. C. 
A. 6th), on facts somewhat similar to those in this case, it was held that 
one corporation had no power to guarantee the debts of the other. The 
leading federal cases are referred to. 

[3] Corporations constitute a large part of the business agencies 
of thf country and differ greatly from each other in their powers. 
The charters and agreements of association under which they are or- 
ganized and the laws relating to them should be fairly and reasonably 
construed. There is, it seems to me, no reason why they should be 
"liberally" construed, if by that is meant something beyond the rea- 
sonable intendment of the language used. Under all circumstances 
they should be justly construed, with due regard in each case to the 
purpose for which the corporation was created. Ordinarily charters 
and agreements of association are drawn by interested parties, who 
may be trusted to look out for themselves, and there is no reason why 
rules of construction should be modified in their favor. And persons 
278 F.— 16 
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who deal with a corporation are bound to take notice of its charter 
powers. 

The result is that the Gilchrist Company had no authority to enter 
into the guaranty, that there is nothing to prevent it from setting up 
the defense of ultra vires, and that the claim should be disallowed. 

This renders it unnecessary to consider the other defenses, though 
I may remark that, except as stated, I am not particularly impressed 
by them, and agree in the main with the learned referee. 
• [4] The Butler Company was in default at the time when the peti- 
tion in this case was filed by the Pilene Company and the liability of 
the Gilchrist Company, if there was any, had, I think, become abso- 
lute. 

Butler was no doubt deeply interested in getting the guaranty of 
the Gilchrist Company, and there is certainly ground for argument 
that there was a misuse of the Gilchrist Company's credit for his own 
private advantage. But it is unnecessary to decide this question. 

[5] In regard to the questions relating to the execution of the guar- 
anty, I am inclined to the opinion that if it was not executed as it 
should have been, and if the Filene Company, through its counsel, 
was chargeable with notice, nevertheless tiie continued acquiescence 
of the directors in the guaranty, with knowledge of the circumstances 
attending its execution, and their failure to object to it, warrant a 
finding that it should be regarded, if intra vires, as the act of the 
company. 

The order of the referee is vacated, and an order may be entered 
disallowing the claim. 



GBORGIA RT. A POWER CO. v. RAILROAD COMMISSION OF GEORGIA. 

(District Court, N. D. Georgia. January 26, 1922.) 

1. Publie service commissloiis ^=»23— Action reviewable by federal court ooiy 

on conalltutioiial gnNincis. 

The action of a public service commission in prescribing rates to be 
charged by a public utility corporation is reviewable by a federal court 
only on the question whether it is an invasion of constitutional rights, and 
such collateral questions as are incidental thereto, and the presumption is 
in favor of its validity. 

2. Public service commissiops ^»7— Value of finmehlBO lield properly exduded 

in fixing rotes for a public utility. 

A franchise for a public utility is granted on the implied condition 
that it shall be used for the public benefit and at reasonable rates of 
charge to the public, and in the computation of the value of the property 
used in the service by a public service commission for the purpose of es- 
tablishing reasonable rates, which is only a method of enforcing such im- 
plied contract, the value of the franchise should not be taken into con- 
sideration, as it is neither taken nor impaired, but its use required ac- 
cording to the original contract. 

3. Publie service commissionB ^=»7— Valuation of physical property. 

In ascertaining the present value of physical property for rate-fixing 
purposes in a period of changing values, a decided tendency to higher or 
lower may be recognized and considered. 

^=9For other cases see same topic A KEY-NUMBER in all Key-Numbered Diftesta A Indexes 
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4. Public serrioe commisBioiis <es=>7— PasI earnings are not an deni«ol to be 
considered in fixing future rates. 

In establishing reasonable rates for a public service corporation, failure 
to earn a fair return in past years is not a factor to be considered, either 
by adding the deficiency to capital inyestment or amortizing it in future 
rates. 

6. PuMio seniee eommisajons ^=s>7-*]iieoine tax not allowable as an eizpense. 

In establishing rates for a public service corporation, the federal in- 
come tax is not allowable as an expense of the business. 

In Equity. Suit by the Georgia Railway & Power Company against 
the Railroad Commission of Georgia. On motion for preliminary in- 
junction. Denied. 

Spalding, MacDougald & Sibley, Colquitt & Conyers, Rosser, Sla- 
ton, Phillips & Hopkins, L. C. & J. L. Hopkins, and J. Prince Webster^ 
all of Atlanta, Ga., for plaintiff. 

E. J. Reagan, of McDonough, Ga., for defendant. 

Before BRYAN, Circuit Judge, and JACK and SIBLEY, District 
Judges. 

SIBLEY, District Judge. By legislative act of February 16, 1856 
(Laws Ga. 1855-56, p. 420), Atlanta Gaslight Company was granted 
a perpetual charter, with a franchise to make and sell gas for lighting 
purposes, in the city of Atlanta, and to lay its pipes and apparatus in 
the streets, alleys, and public grounds therein. By Act October 14, 
1889 (Laws Ga. 1889, p. 1398), the franchise was extended to the fur- 
nishing of gas and electricity for all advantageous uses. No monop- 
oly was granted, but one in fact exists. Many years since, the gas 
company leased its property and franchises to the Georgia Railway & 
Power Company, which has since operated them. This company 
voluntarily established a rate based on $1 per 1,000 feet, which was 
used until November 1, 1918, when, on application to the Georgia 
Railroad Comimiesion, which by law has authority to fix maximum 
rates for gas and other public utility companies, tike rate was raised 
to $1.15. A further raise was granted to a base rate of $1:90 in Feb- 
ruary, 1921. This rate was reduced to $1.65, effective June 1, 1921 ; 
the reduction being acquiesced in by the companies. After citation to 
show cause why further reduction should not be made, and after full 
hearing, an order reducing the rate to $1.55 was made, effective Jan- 
uary 1, 1922. A valuation of the property used was made by the 
commission, aggregating $5,250,000; the value of the franchise being 
excluded, and likewise no allowance made for cost of financing. Es- 
timation of net income was based largely on operations from July 1st 
to December 1st, under the $1.65 rate, and the rate fixed as just and 
reasonable was supposed to yield between 7 and 8 per cent, clear on 
the investment. An injunction against the enforcement of this or- 
der is sought now, before any operation under it, on the ground that 
it is an unconstitutional invasion of the property of the two companies. 

[1] 1. The rate attacked was fixed after full hearing, under laws 
providing therefor. The clear and comprehensive opinion of the Rail- 

^s»For otber cases se« same topic A KBY-NUAiBER in all Key-Numbered Digesti A Indexee 
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road Commission recognizes as the applicable principles of law rules 
which we think are substantially correct, and it evinces a full and 
conscientious consideration of the evidence. Due process of law has 
been afforded. The real question is whether the rate so fixed is con- 
fiscatory — ^takes the use of private property for a public purpose with- 
out just compensation. As to that we express an independent judg- 
ment upon the case presented here, instead of reviewing the judgment 
of the Railroad Commission for error of law or fact, and the presump- 
tion is in favor of the action of the commission. • 

**We do not sit as a general appellate board of revision for all rates and 
taxes. We stop with considering whether it clearly appears that the Constitu- 
tloh of the United States has been infringed, together with such collateral ques- 
tions as may be incidental to our jurisdiction over that one." San Diego Co. 
V. Jasper, 189 U. S. 439, 446, 23 Sup. Ot 571. 47 L. Ed. 892. 

That question depends here on the value of the private property 
taken for use, and the compensation probably to be afforded by the 
rate fixed, as compared with the net returns received in the locality 
by other investments of capital of comparable security and perma- 
nency. 

[2] 2. In estimating the value of the property whose use is taken, 
the commission excluded from consideration the value of the fran- 
chises of the gas company, we think correctly. That the charter is 
a contract upon sufficient consideration, that the franchises granted 
under it are private property, vendible and taxable as such, cannot 
be disputed. That they may not be taken from the owners for pub- 
lic purposes, or used adversely to the owners for such purposes, with- 
out just compensation, will not be denied. But the fixing of a just 
and reasonable charge to be made by a public service corporation is 
neither the taking from it of these franchises, nor the use of them, in 
the sense of the Constitution. Business which from its nature or from 
circumstances of monopoly is of public concern is undertaken with 
the implication that charges made the public therein shall be reason- 
able. Private property devoted thereto becomes affected with a pub- 
lic interest. Public regulation of the charges is but the enforcement 
of the duty to make only reasonable charges. Munn v. Illinois, 94 
U. S. 113, 24 L. Ed. 77. It may be said that in a franchise granted 
to do such a business is implied a covenant that the charges shall be 
just and reasonable, as it has been said that all grants of public fran- 
chises are tipon the implied condition that they shall be used for the 
public good, and if they are not used or are misused they may be re- 
voked. New York Electric Lines Co., v. Empire Subway Co., 235 
U. S. 179, 35 Sup. Ct. 72, 59 L. Ed. 184, L. R. A. 1918E, 874, Ann. 
Cas. 1915A, 906. 

As pointed out in Munn v. Illinois, this implication has existed from 
the earliest times, and did not first arise on the passage of regulatory 
legislation. The fixing of reasonable rates, where unreasonable ones 
have been charged, does not take the company's franchise nor impair it, 
but permits and requires its use according to its true original terms. 
If higher rates have been charged, and profits made greater than the 
investment should naturally and ordinarily earn, so far from the 
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franchise having acquired thereby any greater value, it has simply 
been abused. Regulation is no more than a form of sovereign visi- 
torial power. It does not deprive the owner of his franchise, nor 
take it or its use from him, hut directs it to its proper and only legal 
use, to wit, the service of the public and the earning for its owners 
of just and reasonable returns. While used in the public service, 
like the other property devoted thereto, the franchise is not, like the 
other property, taken from other service of the owner. It is the pub- 
lic's own contribution tb the business, whatever its value therein, and 
not a thing that either party to the charter could justly think was to 
become a charge on the public in the fixing of reasonable rates. Other- 
wise, the more liberal and valuable the franchise granted by the public, 
the greater would be the burden of rates the public would have to 
bear. 

The absurdity of so regarding it becomes further evident in attempt- 
ing to value it in rate fixing ; for, if it ha§ a value, as is usually stated, 
because it enables its possessor to earn larger returns than can be at- 
tributed to a fair return upon his physical and other intangible prop- 
erty, its value being the capitalization of this excess, a rate could never 
be reduced. To reduce it would be necessarily to decrease and impair 
the value of the franchise, because its earning power had been re- 
duced. The owner of a public franchise, for which the gfrantee paid 
nothing, except what he invested in the business established under it, 
is not entitled to have the value of the franchise included in the es- 
timate of his property taken for public use in fixing the reasonable 
rate to be charged under the franchise. If the franchise were pur- 
chased by a payment to the public other than in the investments in the 
business, such payment, of course, would be an additional investment 
to be regarded. Nor is the fact that the franchise is taxed as proper- 
ty material. Neither the fact nor the amount of taxation is of any 
consequence to the owner, because the tax paid is allowed as an ex- 
pense of business and passed on to the customer. 

As being to the contrary of this conclusion two cases having au- 
thority are cited— Monongahela Navigation Co. v. United States, 
148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463, and Willcox v. Con- 
solidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, S3 L. Ed, 382. The 
other cases cited depend upon the former of these, or are a part of 
the litigation dealt with in the latter. In the Monongahela Case the 
United States sought to condemn a system of locks and dams of the 
company, which had been lawfully erected under a franchise to take 
tolls on the transportation upon the Monongahela river, without pay- 
ing anything for the franchise, which was confessedly valuable be- 
yond the value of the physical property. Against the contention that 
the franchise was not taken, but only the property, the court said 
(148 U. S. 343, 13 Sup. Ct. 633, 37 L. Ed. 463) : 

'*BTit this franchise goes with the property, and the navigation company, 
which owns it is deprived of it. The government takes it away from the 
company, whatever use it may make of it ; and the question of Just compen- 
sation is not determined by the value to the government which takes, but the 
value to the Individual from whom the property is taken ; and when by the 
taking of the tangible property the owner is actually deprived of the fran- 
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chlse to collect tolls, Just compensation requires payment, not merely of the 
value of the tangible property itself, but also of that of the franchise of which 
he is deprived." 

The distinction between putting the owner of the franchise com- 
pletely out of the business of using it, and the requiring him by regu- 
lation to use it according to its true terms, hardly needs pointing out. 
This case establishes that a franchise, when taken from the owner, is 
property that must be compensated for, but does not establish that it 
is taken when rates are properly regulated. 

In the Consolidated Gas Co. Case several companies were consoli- 
dated under legislation which expressly recognized as part of the 
property contributed to the consolidation the value of the several 
franchises, specifically put at over $7,000,000, and which permitted 
this value to be represented by capital stock to that amount, which was 
issued and sold to the public and traded in for 20 years. The public, 
through its representative, tiie Legislature, having thus dealt, under 
these circumstances it was neld that this $7,000,0S) of value must be 
included in the property on which a reasonable return was to be al- 
lowed, as otherwise this stock could have no income, a result evidently 
unjust. The court refused to permit any subsequent increase in the 
value of the franchise to be allowed, which ruling is equivalent to a 
declaration that franchise value is ordinarily not to be considered, 
for all values that are involved, it is well settled, must be allowed as 
of the time of making the rate. The court (212 U. S. on page 48, 
29 Sup. Ct. 198 [53 L. Ed. 382]) was careful to say that the decision 
of the case was based upon its own peculiar facts, and not to be taken 
as a precedent in the valuation of franchises generally. The lower 
court, in further dealing with the case, trenchantly asserted the prop- 
osition that under ordinary circumstances franchise value should not 
be estimated in rate making. Consolidated Gas Co., v. Newton (D. 
C.) 267 Fed. 231, 240. We conclude that complainants are deprived 
of no constitutional right because their simple franchise to do busi- 
ness, which is all their charter gives them, even if it be perpetual as 
claimed, has not been valued as property whose use is taken from 
them- 

3. The claim is made that the commission's allowance of $441,629 
over and above physical property values as "going concern value" was 
insufficient, and that $500,000 ought to be added as cost of original 
financing. We recognize that the cost of financing a modem enter- 
prise is commonly considered a part of the organization expense and 
chargeable as a capital investment. It is equally true that, when this 
company was organized, such outlays were more often treated as ex- 
pense and retired from profits. What expense was actually incurred 
here, or whether it was carried as investment or retired by charging 
rates to cover it as expense, we do not know. We do not think it ap- 
pears that in refusing to recognize this supposed investment, or in fix- 
ing the "going concern value," which of necessity is at last a matter of 
opinion, at a less sum than was claimed and sworn to, the commission 
violated any constitutional right of the complainants. The same is 
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true as to their conclusion upon the questions of fact as to proper de- 
preciation and working capital allowance. 

[3] 4. In ascertaining the present value of physical properties, 
though correct rules were announced by the commission, we do not 
think they were exactly followed. We agree that in a period of chang- 
ing values a decided tendency to higher or lower may be judicially 
noticed and considered, as was done in Lincoln Gas Co. v. Lincoln, 
250 U. S. at page 268, 39 Sup. Ct. 454, 63 L. Ed. 968, and that a slav- 
ish adherence to cost of reproduction, less depreciation, is not required. 
Rates are not fixed every day, but are designed to have some degree of 
permanency, and the probabilities of the immediate future, if fairly 
evident, are part of the situation dealt with. The commission did not 
allow the appreciation claimed on the investment since 1914, nor did 
it deduct from the investments of 1919 and 1920, which were nearly 
$1,000,000, their admitted reproduction loss, but it did allow the ap- 
preciation in market price of real estate. On the whole, averaging 
results, and remembering that values are at last matters of opinion, 
upon which witnesses and that of ourselves may be no better than that 
expressed by the commission, we think no constitutional wrong clearly 
appears. 

[4] 5. Losses, or more properly failure to earn 8 per cent, net re- 
turn on the values since fixed by the commission, are claimed during 
the years 1917, 1918, 1919, and 1920. During part of this time oper- 
ations were under the rate voluntarily established by the company; 
during the rest, under raised rates allowed by the Commission. The 
claim that the failure to earn a reasonable return, if established, should 
now be either allowed as capital investment or amortized under this 
or future rates we cannot allow. To concede this as a right would be 
to guarantee income, and would raise a correlative duty to account 
for earnings beyond what were reasonable in the past. No limit could 
be placed to the period of the inquiry, nor could justice really be done 
by it to the individual stockholders or consumers actually concerned, 
for these are constantly changing. A rate established as reasonable, 
whether by the company or by the commission, is not guaranteed by 
the commission or the public. Whether it will actually yield more or 
less than a fair return during its continuance is a risk of the business. 
We do not deny that it is within the discretion of the commission to 
consider the experience of the immediate past in fixing a just rate for 
the future, but we hold that no legal right exists to have disappoint- 
ments or surprises in results balanced. 

6. We find on the whole that it does not clearly appear that a fair 
return will not be afforded by the rate fixed upon the investment of 
the complainants. Taking as a basis of reasoning, as did the commis- 
sion, the experience of the five months, July, August, September, Oc- 
tober, and November, during which the $1.65 rate was effective, and 
excluding June, because its receipts may have been swollen from col- 
lections from the $1.90 rate through the prepay meters, we note a regu- 
lar increase of consumption of about 10,000 M's feet of gas each 
month. This was due either to increased consumption because the 
rate had been lowered, or else to the longer nights and colder weather. 
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If the first cause was operative, it will likely operate further under 
the new rate. If the latter was, it will operate to make consiimption 
in December, January, and February each equal to that of November. 
Giving all the chances to the complainants, and putting December as 
Qqual only to November, and supposing that a recession will occur in 
the spring to July's consumption, we find a consumption tlirough De- 
cember of 621,164 M's feet for six months, or a total of 1,242,328 M's 
feet for twelve months. 

Again, comparing the net profits of the five months, they rise regu- 
larly from $34,283.56 in July to $47,697.67 in November. Part of 
this increase may be due to increased efficiency, consequent on in- 
creased production ; but most likely it is mostly due to the decreasing 
price of raw materials and of some labor shown in the record. We 
might fairly assume that the net profit of the last month is the fair 
index for the future; but let us, as in the case of consumption, add 
to the profit shown for the five months a profit equal to that of No- 
vember as representing December, and we have $251,509.66 for this 
six months, or $503,019.32 for twelve months. 

[5] But we disagree with the commission in allowing the federal 
income tax as an expense of business. It is laid with substantial uni- 
formity on all persons and businesses, certainly on all comparable to 
this. It is assessed on the net profit of business after it is done, and 
payable the following year. The rate of it has often not been fixed 
until late in the year affected. The acts laying the tax expressly de- 
clare it not to be allowable as an expense of business for the purpose 
of the tax. It is that part of the profit realized which is demanded 
by the government in return for its manifold services and protection. 
Though in some businesses the tax has been added to the price and 
passed to the consumer, this has not always been done. In banking 
and other money-lending businesses, usury laws were not relaxed be- 
cause of the income tax. Usurious interest is not legalized, because 
the excess is to be paid over as income tax. tjolders of government 
securities above the exempted amounts at so low a rate of return 
as 4^ per cent, must pay the tax out of it. To permit law-controlled 
businesses to pass this tax to the customer, except as it may come to 
be reflected in generally higher returns obtained by invested capital 
would be to subvert the policy of the law that imposes it, and, instead 
of placing them on an equal footing with other investments of capi- 
tal of similar security and permanency, would be to give them an ad- 
vantage. It appearing that a net sum of $45,364.00 was distributed 
as normal federal income tax over the months dealt with above in the 
accounting of operating expenses and taxes, the above profits esti- 
mated for a year should be increased by that sum, making $548,383.- 
32 as the aggregate result. 

This, however, being figured for a $1.65 rate, must have 10 cents 
per M on the estimated consumption of 1,242,328 M's of gas, or $124,- 
232.80 deducted, giving $424,150.52 as the probable income per year 
under the new rate, with no allowance made for increased consumption 
or reduced cost of production that seem quite probable. This in- 
come yields 8 per cent, on $5,381,818, a value in excess of that found 
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by the commission; a yield of 7 per cent, on $6,059,150, and 6 per 
cent, on $7,069,176. So low a rate of return as 6 per cent, was upheld 
in Willcox v. Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 
S3 L. Ed. 382, when conditions were more stable than now. We, 
think, even were there considerable error in fixing values by the com- 
mission, that the rate would not appear to be clearly confiscatory, and 
subject to injunction before a trial of it. 
The preliminary injunction should be refused. 



GBNTRAL CONSUMERS' CO. v. JAMES, U. S. ManbaL 

(District Court, W. D. Kentucky. January 18, 1922.) 

Intoxkatlng liquors ^=»248— Affidavit field insuffideiit to autiiorize issuance of 
search warrant. 

The affidavit of a prohibition agent that he obtained from the premises 
of the manufacturer samples of a liquid purporting to be a cereal bever- 
age, that such samples were analyzed and found to contain one-half of 1 
per cent, or more of alcohol, without stating by whom the analysis was 
made or producing the testimony of such person, held not to set forth 
'facts," required by Act June 15, 1917, tit. 11, § 6 (Comp. St 1918, Comp. 
St Ann. Supp. 1919, g 10496^e), and by National Prohibition Act, tit. 2, 
S 25, to authorize the issuance of a search warrant and the seizure there- 
under of a large amount and variety of property from the plant of the 
manufacturer. 

Petition of the General Consumers' Company against E. H. James, 
United States Marshal, for restoration of proi)erty. Petition granted. 

Alfred Sdligman and Arthur B. Bensinger, both of Louisville, Ky., 
for claimant. 

W. V. Gregory, U. S. Dist. Atty., of Louisville, Ky., for the mar- 
shal. 

WALTER EVANS, District Judge. The plaintiflF has asked for 
the restoration to it of the very large amount and variety of property 
which the defendant, acting in his official capacity, seized under a 
search warrant issued and placed in his hands by J. A. Craft, the 
United States commissioner here. The United States district attor- 
ney has moved to dismiss the claimant's petition, and thereby has been 
raised several important questions of law; no objection being made 
to the form of the proceeding. 

On January 5, 1922, F. L. Hansbrough, federal prohibition agent 
(hereinafter called the agent), presented to the commissioner an ap- 
pUcation for a search warrant, and in its support presented two affi- 
davits of his own and another of Henry Hunold. The first of the 
affidavits was contained in the verified application presented to the 
commissioner, wherein it was stated that on October 27, 1921, the 
claimant then operated and had since continued to operate an estab- 
lishment, consisting of all the buildings, plant, machinery, and sup- 
plies described in the application. He further stated that — * 

^ssFor otber cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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"Based upon the statements contained in the affidavit of Henry Hunold, 
hereto attached and made a part hereof, deponent has reasonable cause to 
believe and verily believes, and therefore makes complaint on oath and says, 
that the herein referred to establishment has been and was, on or about the 
said 27th day of October, 1921, and is now being, operated in violation of 
Title II, sections 8 and 25, of the National Prohibition Act, and that there Is 
contained therein intoxicating liquors and raw materials, and other property, 
including, among other things, cases, kegs, bottles, containers, vats, hops, 
malt, rice, syrup, sugar, mash, beer, coolers, and other materials being used 
and intended to be used in the manufacture and sale of intoxicating liquor 
fit for use for beverage purposes, containing one^half of 1 per centum or more 
of alcohol by volume, in violation of the said National Prohibition Act'' 

The affidavit of Henry Hunold is as follows : 

"Affiant, Henry Hunold, first being duly sworn, states that he Is a citizen 
and resident of Jefferson county, Kentucky, and that on or about October 10« 
1921, he purchased from the Central Consumers' Company, of Louisville, Ky., 
one drum containing about two dozen bottles of beer, for which he paid the 
said Central Consumers* Company $23, and that said beer is fit for use for 
beverage purposes." 

If nothing more had been shown to the commissioner, no ground 
for the search warrant could have been seen. This being obvious, the 
agent made another and separate affidavit before the commissioner, 
in which, after setting forth practically the same facts as those ap- 
pearing in the application for the search warrant in respect to the char- 
acter and number of items of the petitioner's very extensive plant and 
its large and numerous contents, he says : 

"That on or about October 12, 1921, the deponent, in the discharge of his 
duties as such agent, entered the bottling house of the hereinbefore described 
establishment, and then and there obtained from the pasteurizing tank sam- 
ples of liquid purporting to be cereal beverage; that on or about October 18, 
1921, he obtained from a drum containing eight dozen bottles in the saloon of 
Henry Hunold, 524 West Walnut street, Louisville, Kentucky, samples of 
beer which had been purchased by the said Henry Hunold from the Central 
Consumers' Company, Inc., as appears more fully from the affidavit of Henry 
Hunold, hereto attached and made a part hereof; that on or about October 27, 
1921, he obtained from drums not labeled in the bottling house of the Cen- 
tral Consumers' Company samples of liquid purporting to be cereal beverage; 
and that said samples obtained as aforesaid were tested and analyzed, and 
found to be intoxicating liquor fit for use for beverage purposes, and con- 
taining one-half of 1 per centum or more of alcohol by volume, and were 
then and there manufactured, sold, held, and possessed in violation of title 
II, sections 8 and 25, of the National Prohibition Act.*' 

Section 5 of title II (41 Stat. 309) authorized an analysis of those 
samples. The most important phase of the owner's application for 
the restoration of all the property seized under the search warrant 
turns upon the sufficiency of the affidavits as a whole as a basis of 
the right to a search warrant. That question must be determined by 
the provisions of title II, sections 3 and 25, of the National Prohibi- 
tion Act, which so far as now important, are as follows : 

''Sec. 3. No person shall on or after the date when the Eighteenth Amend- 
ment to the Constitution of the United States goes into effect, manufacture, 
sell, barter, transport, import, export, deliver, furnish or possess any intoxi- 
cating liquor except as authorized in this act, and all the provisions of this 
act shall be liberally construed to the end that the use of Intoxicating Uquor 
as a beverage may be prevented." 
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"Sec. 25. It «hall be unlawful to have or possess any liquor or property 
designed for the manufacture of liquor intended for use in violating this ti- 
tle or which has been so used, and no property rights shall exist in any such 
liquor or property. A search warrant may issue as provided in title XI of 
public law numbered 24 of the Sixty-Fifth Congress, approved June 15, 1917, 
and such liquor, the containers thereof, and such property so seized shall be 
subject to such disposition as the court may make thereof. If it is found 
that such liquor or property was so unlawfully held or possessed, or had 
been so unlawfully used, the liquor, and all property designed for the un- 
lawful manufacture of liquor, shall be destroyed, unless the court shall other- 
wise order." 

As will be seen, section 25 is made to embrace certain provisions of 
title XI of public law numbered 24 of the Sixty-Fifth Congress, ap- 
proved June IS, 1917. Those provisions, so far as applicable, are as 
follows: 

'*Sec. 2. A search warrant may be issued under this title upon either of 
the following grounds: 

"1. When the property was stolen or embezzled in violation of a law of the 
United States; -in which case it may be taken on the warrant from any house 
or other place in which it is concealed, or from the possession of the person 
by whom it was stolen or embezzled, or from any person in whose possession it 
may be. 

"2. When the property was used as the means of committing a felony; in 
which case it may be taken on the warrant from any house or other plao^ in 
which it is concealed, or from the possession of the person by whom it was 
used in the commission of the offense, or from any person in whose posses- 
sion it may be. 

"3. When the property, or any paper, is possessed, controlled, or used in 
violation of section twenty-two of this title; in which case it may be taken 
on the warrant frcMU the person violating said section, or from any person in 
whose possession it may be, 'or from any house or other place in which it is 
concealed. 

"Sec. 3. A search warrant cannot be issued but upon probable cause, sup* 
ported by afiQdavit, naming or describing the person and particularly describ- 
ing the property and the place to be searched. 

"Sec. 4. The Judge or commissioner must, before issuing the warrant, ex- 
amine on oath the complainant and any witness he may produce, and re- 
quire their affidavits or take their depositions in writing and cause them to 
te subscribed by the parties making them. 

''Sec. 5. The affidavits or depositions must set forth the facts tending to 
establish the grounds of the application or probable cause for believing that 
they exist." 

40 Stats., 228, 280 (Oomp. St. 1918, Comp. St Ann. Supp. 1919, K 10496Hb- 
10496^e). 

These statutory provisions show that search warrants are to be is- 
sued only where property was stolen or embezzled, or where property 
was used as a means of committing a felony, or when the property or 
I)aper is controlled or possessed in violation of section 22 of that stat- 
ute (section lQ212i), which section refers to unlawful dealings with 
foreign nations. It thus appears that the statute of 1917 very plain- 
ly requires — 

(1) That a search warrant shall not be issued, except upon probable 
cause, supported by affidavit. 

(2) That the commissioner, before issuing the search warrant, must 
examine on oath the complainant and any witness he may produce, 
and require their affidavits or take their depositions in writing with 
their signatures thereto; and, 
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(3) The affidavits or depositions must set forth the facts tending 
to establish the grounds for the application, or probable cause for be- 
lieving that they exist. 

In endeavoring to meet these requirements, the agent in this instance 
in his amplication asserted that he believed and had cause to believe 
that the Central Consumers' Company was operating its plant in vio- 
lation of sections 3 and 25 of title II of the National Prohibition Act. 
The first of these sections, as we have seen, makes it unlawful to man- 
ufacture, sell, barter, transport, import, export, deliver, furnish, or 
possess any intoxicating liquor except as authorized by the act. 

The second of them, namely, section 25, makes it unlawful to have 
or possess any liquor or property designed for the manufacture of 
liquor intended for use in violation of title II, or which has been so 
used, and provides that no property right shall exist in such property. 
"Intoxicating liquors" are such as contain one-half of 1 per cent, or 
more of alcohol, and the agent's application for a search warrant had 
in view that condition. He tells of tihe obtaining by himself in October 
of certain samples from the pasteurizing tank on the premises of the 
Central Consumers' Company, and also tells of his obtaining samples 
of some beer bought from that company by Henry Hunold, also in 
October, 1921, and says, further, that the beer Hunold bought was fit 
for use for beverage purposes. The affidavit of Hunold supports this 
latter statement. 

While the offenses involved in the charges made by the agent are 
in no sense felonies, the Prohibition Act makes it necessary, when 
asking for a search warrant, to make as clqar a showing of facts as 
if sections 3 and 25 created felonies, instead of acts punishable only 
as misdemeanors or as nuisances, to be abated by Htigation, or as de- 
structive of the title to property when it is used as forbidden in those 
sections. See sections 3, 4, 21, 22, 25, and 29 of title II of the act. In 
this situation, and coming back to the affidavits presented to the com- 
missioner when the application for the search warrant was made, we 
must ascertain whether those affidavits state "facts," instead of in- 
ferences, and whether the statute (40 Stat. 228) was complied with, as 
is required by section 25 of the Prohibition Act. 

While the agent states his belief that the law had been violated, and 
while Hunold tells of his purchase and that the beer he bought was 
fit for beverage purposes, neither of them shows how much or how 
little alcohol the samples contained, though the agent reaches the con- 
clusion that it was more than oncrhalf of 1 per cent. The agent's 
affidavit tells about all the samples, and says they were analyzed and 
found to contain one-half of 1 per cent, alcohol or more; but he does 
not say that he in person analyzed them, or either of them, or that he 
could, as an expert, intelligently have done so, or that they were ana- 
lyzed in his presence, or that the person who analyzed them was in 
Louisville, or was in any manner known to the agent or to the com- 
missioner, or that even the name of the analyzer was known to the 
agent. Certainly it is not shown that the latter could not have been 
examined before the commissioner or his affidavit obtained. If any 
of these matters could have been stated or shown in the agent's affi- 
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davits or application, it is fair to say that that would have been done 
when the search warrant was asked for. Nor did the commissioner 
inquire into them. 

Under these circumstances, and in view of the importance of what 
was being done, the presumption seems clear that no such **facts" were 
available for a statement in the application or affidavits. Therefore 
the question arises whether the agent and the commissioner alike did 
not, in this instance, act upon mere inference or hearsay, and not upon 
a showing of "facts," as demanded by the statute, in the important 
exigency which was to be met in the manner required alike by. the 
law and by the rights of the owner of the property thereunder. In 
short, was there an adequate showing of the "facts" to the commis- 
sioner, or was there only the hearsay information which the agent had 
obtained in some unmentioned way and accepted as true? 

In considering this question we must keep in mind alike the pro- 
visions of the Eighteenth Amendment as a part of the supreme law 
of the land and those of the National Prohibition Act passed for its 
enforcement. These laws bear alike upon the United States and the 
individual citizen — a corporation being one of the latter. Silverthome 
v. United States, 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319. A 
prohibition agent is an officer whose good faith is always presumed, 
and while the commissioner is neither a judge nor a court, he is an of- 
ficer of the latter (Todd v. United States, 158 U. S. 278, 282, 15 Sup. 
Ct. 889, 39 L. Ed. 982), and must be careful to conform strictly to 
all legal requirements. Both of these officers must be guided by the 
law, and must carefully conform to its requirements in respect to the 
issuance of search warrants, which authorize, not only an entrance 
upon a citizen's property, but a seizure of it for the purpose, among 
others, of making it evidence against the owner. Evidence obtained 
through a lawfully issued search warrant is admissible against the 
owner; but, if not so obtained and issued, the property seized under 
it must be returned to the owner. 

In this instance the return of property to a very large amount is 
sought, and the application must be granted, unless the search warrant 
was obtained upon such showing of facts as is made necessary by the 
statutory provisions we have inserted. We have very carefully con- 
sidered the authorities available in connection with the affi(Javits, and 
have reached the conclusion that the seizure of the property sought to 
be returned was not made pursuant to law, that the necessary "facts*' 
were not presented to the commissioner, and consequently that his 
action was not supported by lawful authority. This conclusion seems 
clearly demanded by cases like Veeder v. United States, 252 Fed. 414, 
418, 420, 164 C. C. A. 338; United States v. Ray & Schultz (D.,C.) 
275 Fed. 1004, 1006; Berry et al. v. United States (C. C. A.) 275 Fed. 
680, 681 ; Gkmled v. United States, 255 U. S. 298, 41 Sup. Ct. 261, 
65 L. Ed. 647; United States v. Kraus (D. C.) 270 Fed. 578; United 
States V. Kelih (D. C.) 272 Fed. 484; United States v. Mitchell, etc. 
(D. C.) 274 Fed. 128; Hughes v. Falvey and others, 50 App. D. C. 
2i3, 269 Fed. 865; United States v. Friedberg CD. C.) 233 Fed. 
313-318. 
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The district attorney relies upon the case of In re Rosenwasser 
Bros. (D. C.) 254 Fed. 173, as requiring a different conclusion. With 
this contention we cannot agree, in view of the authorities just cited 
and others that might well have been put on the list. 

Much has been said about the large and, indeed, the excessive 
amount of property seized, and certainly the facts in that connection 
are striking; but while Hughes v. Falvey, 50 App. D. C. 213, 269 Fed 
866, and Francis Drug Co. v. Potter (D. C.) 275 Fed. 615, are sugges- 
tive, we do not think it is necessary to give further consideration to 
this phase of the argument. 

The samples taken by the agent from claimant's premises were not 
seized under the search warrant, and do not concern us in this pro- 
ceeding; but the Central Consumers' Company is entitled to have 
returned to it all the property of every character seized or taken pos- 
session of, under the search warrant. 

A decree accordingly will be prepared and entered. 



TUDOR ▼. RAUDABAUGH et ux. 

(District CJourt, D. Montana. January 18, 1922.) 
No. 816. 

1. VenclcNr and porefaaser ^=s>37(6) — ^MIsrepreBentotion, that vemlor is flnu»- 
eially able to furniflfti water perpetually, is material. 

Where the vendor of land in an arid country agreed to furnish water 
perpetually, the valne of the contract was mainly the covenant for the 
water, and a misrepresentation that the vendor was financially solvent, 
and able to perform its covenant to that effect, was material. 

2. Tender and purdiaser <S==>119 — ^Delay in seeking resdssioii, pending bank- 
ruptcy proceeffiqg against vendor, held myt laches. 

Where the purchasers of land with perpetual water right discovered the 
falsity of the vendor's representation it was financially able to perform its 
covenant to furnish the water perpetually only a short time before the 
vendor's bankruptcy, the failure to rescind pending the bankruptcy pro- 
ceedings, during which time It was hoped some disposition of the property 
would be made whereby the water contract could be performed, was not 
such laches as barred the purchaser's right to rescind. 

3. YetiiSw and purchaser <&s>119— Delay in rescinding, to lye ladies, nwst In- 
jure tlie other party. 

Laches of a buyer is not mere delay in rescinding, but is delay which 
injures the other party. 

4. Vendor and purchaser €=»114 — ^Aeceptanee of defective pcrfonnanee of 
water contract held not to waive rescission. 

The fact that the purchasers of land with a perpetual water right ac- 

Cpted for several years an imperfect performance of an agreement to 
mish the water, but without intent to waive their rights, and to give 
time in which to remove the cause of failure, is not a waiver of their 
right to rescind for nouperformance. 

5. Vendor and purchaser <^=;>337 — Purdiasers can rescind for nonperformance 
of portion of contract and have lien for paymeitts. 

Purchasers of land in an arid country with a perpetual water right are 
not bound to accept the land alone, and recoup in damages, whether or 

I . . . 
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not there is a party responsible in damages before the court, but are 
entitled in equity to a rescission, and to a lien on the land for the amount 
of payments already made by them. 
6. Vendor and purdHUMr ^=»117— Purehesen^ offer to sonrander poopcmiioo 
on retom of pajmentB is mMtieoL 

Purchasers, who have gone into possession under their contract, do not 
lose their right to rescind for breach of the yendor's contract to furnish 
water because they remain in possession; it being sufficient that they 
offer to surrender possession on return of the payments already made 
by them. 

At Law. Action by Henry D. Tudor, as trustee, against Joshua R. 
Raudabaugh and wife. On trial before court. Judgment rendered for 
defendants. 

Philip S. Brown, of Mi8s6ula, Mont., for plaintiff. 

Russell, Madeen & Clarke, of Missoula, Mont., for defendants. 

BOURQUIN, District Judge. This action, commenced in March, 
1920, is in ejectment, an equitable defense interposed, and of the aft- 
ermath of the First, etc., Bank v. Irrigation Co. (D. C.) 251 Fed. 320. 
Tried to the court, the evidence is without material conflict, and the 
controversy virtually dwindles to the issue of laches, defeating rescis- 
sion. 

It appears that in 1913, in the Bitter Root valley, the irrigation com- 
pany was engaged in a very extensive development and sale of irrigat- 
ed orchard lands. Its agents, "lecturers," screen pictures, and litera- 
ture were of the typical "Wallingford" character, and spread far 
afield. All were artistic, alluring, forceful, and compelling to a de- 
gree that even now, the bubble burst, to view and read is to excite a 
well-nigh irresistible impulse to hasten thence and purchase. In that 
year, in Ohio, defendants entered into a contract with the irrigation 
company to purchase 40 acres of the land and a definite supply of 
water for irrigation, perpetually delivered (the land and water of this 
action), at the price of $12,500, in installments, to December, 1918, 
and $1.25 per acre per annum ; conveyance upon last installment paid. 
The contract was induced by the irrigation company's willfully false 
representations, of which need be noted only that the company was 
solvent and of resources guaranteeing perpetual performance of the i 

aforesaid covenant for water service. i 

In 1914 defendants entered upon the land, and yet continue in pos- I 

session. Of the purchase price tliey paid $2,275, the lastyn January, 
1915, and failed to pay the installments of December, 1919, and there- 
after. From the beginning and continuously thereafter there was ma- 
terial failure to deliver the water of the covenant, to defendants' sub- 
stantial damage, and of which they complained. The evidence satis- 
factorily proves this, even though defendants are inexperienced in ir- 
rigation and estimate of water flow, and their testimony indefinite. 

In January, 1916, in this court, the irrigation company was adjudi- 
cated a voluntary bankrupt, the trust deed antedating this contract 
was put in foreclosure, and a receiver of all property subject to said 
deed, and which included this land and contract, was appointed. He 

^s»For other casea see sam* topic A KEY -NUMBER In ail Key-Numbered DigeeCa & Indezee 
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was also trustee in the bankruptcy proceedings. The cleavage between 
his dual official characters, possessions, duties, activities, and accounts 
was not clear, and was settled in final accountings. It does not ap- 
pear that the receiver did anything in respect to this contract, other 
than to defectively perform the covenant for water as aforesaid. 

The situation was involved and complicated, the law was not clear, 
and the status and relative rights of all interested parties were doubt- 
ful. In 1918 occurred the trust deed foreclosure sale, and Boisot pur- 
chased. In October of that year, upon deed to him, he transferred 
the lands and contracts to plaintiff, and the waters and irrigation sys- 
tem to the Ravalli Water Company, then incorporated, with capitali- 
zation of $100,000. 

Plaintiff holds in trust, to sell lands knd water, enforce contracts, 
and to distribute proceeds. There is a remote possibility the water 
company will receive some of these proceeds, and it is obligated to 
maintain and operate the irrigation system. This system is extensive, 
some 70 miles long, servient to some 20,000 acres of land, formerly 
the irrigation company's, of construction involving expensive opera- 
tion, in decay, and to necessarily renew, to render economical, will 
cost $1,000,000 to $1,250,000, or $50 to $60 per acre of lands dominant 
to it. 

The water company neither has nor can procure the resources to per- 
petually maintain and operate the system, and has not, will not, and 
cannot perform the covenant for water service, save defectively to a 
material extent. So apparent is this that the vendees of these lands 
have organized an "irrigation district" to issue bonds, and, by some 
process, secure, maintain, and operate the system. The land of de- 
fendants' contract without perpetual water supply is of about $15 per 
acre in value, and with such supply, about $75 per acre. 

In the fall of 1915 defendants discovered the falsity of the irriga- 
tion company's representations, and in 1919 offered to abandon the 
premises on return of payments by them made. More of the general 
situation and of the terms of the trust deed and the contracts, of which 
defendants' is one, may be gathered from the aforesaid report of the 
decision in the foreclosure suit. In view of the premises, it is believed 
defendants have not waived nor inexcusably delayed rescission, and 
are entitled to the relief sought. 

[1] The fraud is obvious. In the arid country, of a land and water 
contract, tJK water is the more important. The value of the contract 
is mainly tne covenant to perpetually supply water for irrigation, and 
so depends upon the responsibility of the covenantor. False repre- 
sentations in respect to this responsibility are material, and, relied 
upon, constitute fraud. 

[2] From defendants' discovery of the fraud, in the fall of 1915, to 
the bankruptcy, foreclosure, and receivership proceedings in January, 
1916, is too short an interval to constitute culpable delay. During 
these proceedings, and until October, 1918, the court's officer was in 
charge of the irrigation company's properties. It was expected that 
these proceedings would eventuate in a purchaser who would perform 
the covenants of the contracts in respect to delivery of water. 
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By privity of both contracts and estates he would stand in the shoes 
of the irrigation company, and by both obligated to perform these cov- 
enants, that not only run with the irrigation system and the lands, but 
are attached to them. Whether or not in this interval defendants 
might have rescinded and secured relief, their failure to do so, their 
standing inactive by, as did all others, including the court's officer,- 
awaiting events and fulfillment of the expectation, is believed excus- 
able. 

Boisot purchased and immediately segregated the legal title to lands 
and contracts from the legal title to waters and irrigation system. He 
transferred both. Not a party to the suit, Boisot's responsibility need 
not be inquired of, nor to what extent the law of covenants continues 
his liability. It suffices that his transferees are a trustee of assets to 
be transferred, and a water company unable to perform the 90venants. 

[3] This becoming apparent in 1919, when it did fail to perform, 
the expectation aforesaid disappointed by the event, defendants' offer 
to rescind, then first made, was in time. Promptness to rescind is 
not a matter of time alone, but of circumstances, of which time is but 
one. Laches is not delay, but delay that injures the other party. 
Plaintiff has not been injured, but defendants have. They lost their 
bargain, time, and labor, and their hopes of an attractive and profit- 
able home, of ease in age, and of a valuable inheritance to their pos- 
terity. 

[4] That defendants continued to accept defective performance of 
the covenant does not constitute waiver of the right to rescind. It 
was without intent to waive, and to give time in which to remove the 
cause of failure, and to assure full and permanent performance in 
the future. Rescission is also warranted for failure in the main of the 
consideration for defendants' promise to pay. 

[B] The contract is continuing and executory. Defendants are not 
bound to accept an undesirable fragment of the consideration, and 
recoup in damages, whether or not there is a party responsible in dam- 
ages before the court. Equity awards rescission. 

[B] That defendants remain in possession is not a bar to rescission. 
It is enough that they offered to restore what they received, upon re- 
turn of what they had given. That is the local law, whether or not 
it is otherwise at common law, affected by the feudal principle. 

Neither party seeks accounting of rents, profits, use, and occupa- 
tion, or damages, and use of the money paid offsets use of the land re- 
ceived. Complete justice between the parties before the court can be 
done without the presence of the Ravalli Water Company, neither in- 
voking its absence, though its rights, if any, will be unaffected by the 
decree. Defendants are entitled to a lien and its foreclosure upon the 
land and water, to the extent of payments by them made. 

Decree accordingly. 
278 F.— 17 
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WEBE» ▼. CHICAGO ft N. W. B¥. 00. 

(District Court, D. Wyoming. January 17, 1922.) 

No. 2861. 

Master and sernuit ^3>354--CoinpeiiBatloD for iDjurieft hdd bar to reeovery 
against wrongdoer. 

The Workmen's Compensation Act of Wyoming (Comp. St. Wyo. 1920, f 
4317) makes the remedy thereby given exclustve as between employer 
and employ^, and section 4323 provides that, where an employ^ is in- 
jured under circumstances creating a liability for damages in some 
third party, and there is no legal liability attaching to the employer, the 
employ^ shall be left to his remedy at law against such third party, and 
no compensation shall be payable under the act. Held, that the widow 
of an employ^, killed while in an employment within the act, who was 
awarded and accepted compensation thereunder, could not retain it and 
also maintain an action for the death against a third party. 

At Law. Action by May L. Weber, administratrix, against the 
Chicago & Northwestern Railway Company. On demurrer to affirma- 
tive defense pleaded in answer. Demurrer overruled, and petition 
dismissed without prejudice. 

John Dillon and G. J. Christie, both of Lander, Wyo., for plaintiff. 

P. B. Coolidge, of Lander, Wyo., Wymer Dressier and Robert D. 
Neely, both of Omaha, Neb., and Paul S. Topping, of Nebraska City, 
Neb., for defendant. 

KENNEDY, District Judge. This is an action in which plaintiflF, 
as administratrix of the estate of Arthur P. Weber, deceased, sues 
the defendant for damages on account of the alleged negligence of 
the defendant in causing the death of plaintiff's intestate at a railroad 
crossing in the town of Lander, in this state and district. 

The answer filed by defendant is in the form of a general denial' 
and a special affirmative defense, by which it appears that plaintiff's 
intestate, when he met his death, was in the employ of a feed and 
auto company in the town aforesaid, which employment was gov- 
erned by the Workmen's Compensation Act of Wyoming; that this 
employer reported the accident under the act as required; that the 
state court, under the provisions of the Compensation Act, thereafter 
upon a hearing before it adjudicated the award to the plaintiff here- 
in, as the surviving widow of the deceased, in the sum of $2,000, as 
well as an award of $300 to her as guardian of the minor son of the 
plaintiff and the deceased employe; that thereafter the plaintiff was 
paid the said sums out of the fund created and held under the depart- 
ment of the state of Wyoming having charge of the Workmen's Com- 
pensation Act, which compensation the plaintiff accepted and received 
for her use and benefit ; that by reason of the aforesaid facts the 
plaintiff is barred and. precluded from maintaining this action against 
the defendant. 

To this affirmative defense set forth in the answer the plaintiff de- 
murred, and the hearing upon the demurrer brings up the point here 
^ — ■ 

^=»For oUier cases see same topic & KBY-NUMBER in all Key-Numbered Digests & Indexes 
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under discussion, as to whether or not the defense interposed by de- 
fendant constitutes on its face a bar to the recovery sought by plSiin- 
tiflf. The decision of the court requires a construction of portions of 
the so-called Workmen's Compensation Act of this state. Three sec- 
tions appear to the court to be the only portion of the act necessary 
for review here. Briefly stated, without quoting the sections ver- 
batim, they provide as follows : 

Section 4316 of the Wyoming Compiled Statutes of 1920 provides 
for the payment of compensation to persons injured in extrahazard- 
ous employments as defined by the act, or the dependent families of 
such as may die as the result of injuries, except where the injury is 
due solely to the culpable negligence of the injured employe. Section 
4317 by its provisions makes the act exclusive, compulsory, and ob- 
ligatory upon all employers and employes corfiing within its provisions. 
Section 4323 provides Aat, where the employe coming under the pro- 
visions of the act receives an injury under circumstances creating a 
liability in some third party to pay the damages, and there is no legal 
liability attaching to the employer, in such a case the employe shall 
be left to his remedy at law against such third party and no compen- 
sation shall be payable "under tfie act. 

The point in the case is: Considering the fact that the plaintiff 
has moved under the Compensation Act to receive benefits thereunder 
and has received those benefits, can she in addition thereto prosecute 
in the courts an action against the third party alleged to have negli- 
gently caused the death of the deceased ? It is earnestly contended by 
counsel for the plaintiff that the Compensation Act is a form of insur- 
ance established by law to cover injuries to employes sustained in 
the course of their emplo3mient, regulating by certain set rules the 
relationship and responsibility as between employer and employe 
touching such injuries, and is independent of or in addition to any 
legal rights against third parties. It is contended by the defendant 
that under the act, if compensation be accepted, it relieves any third 
party from any liability growing out of the injury or death of the 
employ^. 

Modern legislation in most of the states has brought about laws of 
the character under discussion, but upon this particular point they 
are greatly at variance, not only in their provisions, but as well in 
their construction by the several state courts. The Supreme Court of 
the state of Wyoming has passed upon the law once, in which its con- 
stitutionality was sustained in Zancanelli v. Coal & Coke Co., 25 Wyo. 
542, 173 Pac. 981, but that court has not been called upon for a con- 
struction of any of the particular sections of the act. 

The original English act, from which we adopted the idea, as well 
as practically the form, of this class of legislation, provided that the 
injured party or his legal representative might in a case of this char- 
acter have the alternative right to proceed under the act or against 
the third party. In some states, notably West Virginia, the use of the 
act, even where no third party is involved, is optional. In Kentucky 
it would seem that the court has adopted a rather liberal construction 
of the law, holding that, in the event the party has proceeded under 
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the Compensation Act and also under a suit against the third party, 
the adjustment of the damages and awards will be taken care of by 
the courts. In the state of Washington it has been held by the Su- 
preme Court of that state, and affirmed by the United States Supreme 
Court, that the act of that state is exclusive (except in certain inci- 
dents not affecting the point here) in settling the rights between em- 
ployer and employe in case of injury or death, which consideration 
automatically relieves third parties from liability. A discussion of 
these various rules may be found in copious notes or the opinions 
found in the following books: L. R. A. 1916A, 100; Id. 29; Merrill 
v. Marietta Torpedo Co., 79 W. Va. 669, 92 S. E. 112, L. R. A. 1917F, 
1048: L. R. A. 1917D, 100; Book v. City of Henderson, 176 Ky. 785, 
197 S. W. 449; Bohan v. Milwaukee, L. S. & W. Ry. Co., 58 Wis. 30, 
15 N. W.*803; Northern Pac. Ry. Co. v. Meese, 239 U. S. 614, 36 
Sup. Ct. 2^3, 60 L. Ed. 467. 

I do not find, however, that any of these acts upon the point in- 
volved contain the exact provisions of the Wyoming act. It is true 
that the Wyoming act makes its provisions the exclusive remedy as 
between employer and.en^)loye coming within the classes covered. It 
does not, however, provide an alternative right in so many words. In 
Nebraska the act of that state has been construed so as to entitle the 
employer to be subrogated in the event of pajrment of compensation 
to the rights of the injured employe or his personal representatives, 
against the third party. Otis Elevator Co. v. Miller, 240 Fed. 376, 
156 C. C. A. 302. 

In this case the pleadings show upon their face that the plaintifFs 
intestate was an employe of an auto company at the time of the ac- 
cident, performing his duty as such employe, and the employment 
was within the scope of the act as covering an extrahazardous oc- 
cupation, as therein enunierated. In the opinion of the court, there- 
fore, the adjudication of* the compensation by the state court under 
the act was entirely proper, and in any event was such an adjudication 
as would bind this court. It appears, however, that the exception in 
the case of the injury or death being caused by the n^ligence of a 
third party, as set forth in section 4323 of the statute, is peculiarly 
limited. Two clauses of this section particularly affect the rights of 
the plaintiff in this case, to wit : First, where there is a legal liability 
in some third person, and there is no legal liability attaching to the 
employer, which element of no legal liability of employer in this case 
may be assumed by the court as* proven, in that there is no affirmative 
showing of the employer's liability, and it may therefore be disregard- 
ed; and, second, that the employe shall be left to his remedy at law 
against the third party, and compensation shall not be payable under 
the provisions of the act. The last clause appears to this court to be 
the deciding point in the case. If the plaintiff has a legal remedy at 
law against the third party, she cannot receive compensation under 
the act. 

But the fact affirmatively appears that she has received this compen- 
sation. While it may not be conversely true that she, by accepting 
compensation under the act, has foreclosed her right to prosecute her 
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claim against the third party, it must be true that, in the event she re- 
covered damages against the third party, she could not retain the 
compensation under the act ; else the provision that she could not re- 
ceive such compensation would be held for naught, which was mani- 
festly not the intention of the Legislature in adopting the particular 
phraseology. In other words, she cannot receive both damages and 
compensation. She is within the act as to compensation if she desires 
to be, and in this case has brought herself within its provisions ; but 
she cannot retain this compensation and also receive damages from 
the third party. It might be that in the event a suit were instituted 
against the third party, and it were decided by the courts that the third 
party was not legally liable, the plaintiff would still have her remedy 
under the act for compensation. If she cannot, however, receive com- 
pensation imder the act and also receive damages against a third party, 
the only reasonable rule which this court can figure out to cover a 
case with this point involved would be that the party injured, or his 
legal representatives, must first have adjudicated the rights accruing 
upon the legal liability of the third party, which adjudication, by the 
recovery of damages against the third party, would foreclose her 
against any compensation under the act. If that adjudication were ad- 
verse, and no damages were recovered, she would still have her rights 
under the Compensation Act. If the holding were otherwise, and in 
the event the plaintiff were successful in this suit, and recovered dam- 
age, which damage was less than the compensation received under the 
act, and the plaintiff could not be afterward compelled to return the 
compensation to the state on account of financial irresponsibility, she 
would be receiving compensation not allowed by the act. 

Under these circumstances, I feel that the demurrer must be over- 
ruled, which allows the affirmative defense of the defendant to stand 
as a bar to the action of plaintiff in this case, and the petition must 
therefore be dismissed, at plaintiff's costs. It may be provided, how- 
ever, in the order, that such dismissal is without prejudice, so as not 
to penalize plaintiff unduly in any right which she may be advised that 
she has, as set out in her petition here, so that, in the event she returns 
the compensation received under the act to the state department from 
which it came, and makes a sufficient showing to the effect that she 
was not sufficiently advised as to her rights in the premises when she 
accepted compensation under the act, that she may again file her ac- 
tion for damages against the defendant. 

As to whether or not in the event she were unsuccessful in her new 
action against the defendant in being awarded damages on account 
of its legal liability, she could then pursue her remedy for compensa- 
tion, having already once pursued it and returned the award, is not 
necessary for this court to decide, as it would involve a matter to be 
passed upon by the State Court in again awarding or refusing to 
award such compensation. 
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UNITED STATES ex rd. KASPARIAN ▼• HUGHES, ImmlgiBtioa OonTr. 

(District CJourt, B. D. Pennsylvania. January 17, 1922.) 
No. 2141. 

1. Aliens <S=»53 — ^"Knowipgly^ disMbuting sedttious Itteratore imports knowt- 

e&ge of Us charaeter. 

To authorize the deportation of an alien as nnlawfally in the United 
States, in yiolation of the provision of Act June 5, 1920, which ezdudes 
aliens "who knowingly circulate, distribute, • « • any written or 
printed matter advising, advocating or teaching the overthrow by force 
or violence of the government of the United States or of all forms of 
law," it must appear that the alien had knowledge of the contents or 
character of the literature distributed by him. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Knowingly.] 

2. Aliens <&=»54 — Order of deportalloii^ based od erroneous conslniction of 

statute!, iiiTalid. 

An alien held for dei>ortation is entitled to discharge on habeas cor- 
pus, where the record shows that there was an entire absence of essential 
evidence to warrant deportation, and that the order was based on an 
erroneous construction of the statute. 

Habeas Corpus. Petition by the United States, on the relation of 
Vahan Kasparian, against James L. Hughes, Qjmmissioner of Im- 
migration. Writ granted. 

Fred J. Shoyer, of Philadelphia, Pk., for relator. 
John Robert Jones, Asst U. S. Atty., and George W. Coles, U. S. 
Atty., both of Philadelphia, Pa., for defendant. 

THOMPSON, District Judge. The relator, an alien, 19 years of 
age, bom in Armenia, Turkey, landed at the port of New York in Maiy, 
1920. In the latter part of April, 1921, about 11 o'clock at night, he 
was observed in company with another Armenian, Pilbosian, in the 
neighborhood of Fifty-Second and Walnut streets, Philadelphia, dis- 
tributing circulars, some of which were headed "May Day. Red La- 
bor Day," and the others "May Day of Revolution." The two men 
were arrested by a policeman, and charged, under the Pennsylvania 
Act of June 26, 1919 (P. L. 639; Pa. St. 1920, §§ 8040, 8041), with 
sedition. The act, as far as it applies to the present case, defines and 
punishes sedition as follows : 

"Be it enacted, etc., that the words 'sedition,* as used in this act • • • 
shall also include: ♦ ♦ • 

"(g) The sale, gift, or distribution of any prints, pubUcations, books, papers, 
documents, or written matter in any form, which advocates, furthers, or 
teaches sedition as hereinbefore defined. • • • 

"Section 2. Sedition, as defined in section 1 of this act, shall be a felony, 
and any person convicted thereof shall be sentenced to a fine of not less 
than $100 and not more than $10,000, and to imprisonment not exceeding 
twenty years, either or both, in the discretion of the court" 

He was tried and found guilty. While confined at Moyamensing 
Prison, a warrant of arrest, issued by the immigration <^cials of the 

l^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Dlgesta ft Indcxea 
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Department of Lab.or, was served upon him, and a hearing had upon 
the charge that — 

'*he knowingly had in his possession for the purpose of circulation or dis- 
tribution printed matter advising the overthrow by force or violence of the 
government of the United States or of all forms of law." 

Upon the recommendation of the Commissioner of Immigration, the 
Acting Secretary of Labor issued an order of deportation upon the 
ground that from proofs submitted to him, after due hearing before 
die immigrant inspector, he had become satisfied that the alien was in 
the United States in violation of the Act of October 16, 1918, as 
amended by the Act of June 5, 1920, to wit: 

"That he writes, pablishes or causes to be written or published or knowingly 
circulates, distributes, prints or displays or knowingly causes to be circu- 
lated, distributed, printed, published or displayed or knowingly had in his 
possession for the purpose of circulating, distributing, publishing or dis- 
playing written or printed matter, advising, advocating or teaching the over- 
throw by force or violence of the Government of the United States or of all 
forms of law." 

From the evidence at the hearing, it appears that the relator was 
employed as a coffee man in a restaurant at Fifteenth and Chestnut 
streets, and, upon the night in question, he was with Pilbosian, dis- 
tributing circulars which clearly by their terms advise, advocate, and 
teach the overthrow by force or violence of the government of the 
United States. The relator, who was examined tiirough a Turkish 
interpreter, stated that when he was with Pilbosian that night a man 
gave them the papers to be distributed, paying them $3 for their serv- 
ices, and promising that, when they got through distributing them all, 
he would give them more money, and that the papers were grocery 
advertisements. The relator admitted _the distribution of the circu- 
lars, and stated that he had been distriGuting them two or three min- 
utes when he was arrested. He stated that he could not .read any of 
the circulars, and that he could not read or write English. The officer 
who arrested him was the only other witness examined, and he testified 
merely to seeing the papers distributed and taking some of them from 
the relator's possession. 

In the petition for the writ the relator alleges that at the time of his 
arrest he was unable to read, write, or fully understand the English 
language, and that he was unaware of the contents of the circulars 
distributed; that he was at no time prior to his arrest or subsequent 
thereto connected or associated in any manner with any so-called 
"Red" organizations or associations for the spread of seditious or 
anarchistic doctrine or propaganda. Thj Act of October 16, 1918. 
40 Stat. 1012, as amended by the Act of June S, 1920, 41 Stat. 1008, 
authorizes the exclusion and expulsion from the United States of— 

••(d) Aliens who write, publish, or cause to be wrijtten or published, or who 
knowingly circulate, distribute, print, or display, or knowingly cause to 
be circulated, distributed, printed, published, or displayed, or who know- 
ingly have in their possession for the purpose of circulation, distribution, 
publication, or display, any written or printed matter, advising, advocating, 
or teaching: • • • (1) The overthrow by force or violence of the gov- 
erament of the United States or of all forms of law." 
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It is contended on behalf of the relator that the order of deporta- 
tion was issued in pursuance of a hearing at which the evidence ad- 
duced did not establish knowledge on the part of the respondent of 
the unlawful nature of the contents of the circulars he was distribut- 
ing, and that the only evidence upon that subject was that of the re- 
lator himself, who through an interpreter testified that he could not 
read or write English, and that he did not know the contents of the cir- 
culars. 

[1] It will be observed that the act of assembly of Pennsylvania 
under which he was prosecuted and convicted makes the act of dis- 
tributing documents teaching sedition a felony, without the necessity 
of proof of knowledge, of the seditious nature of the contents, while 
the act of Congress of June 5, 1920, excludes from admission those 
who knowingly circulate, knowingly cause to be circulated, or know- 
ingly have in their possession for the purpose of circulation the pro- 
hibited matter. It is contended on the part of the government that the 
offense was complete when the relator knowingly circulated and dis- 
tributed, whether or not he knew that the contents of the circulars 
distributed were of a seditious nature, and this thought seems to have 
been in the minds of the administrative officers in their construction 
of the law. 

In the memorandum of the Commissioner General for the Acting 
Secretary of Labor of July 26, 1921, offered in evidence .upon the 
hearing on habeas corpus, it is stated : 

"It will be noted that there is nothing in the eharge which sets forth that 
the aliens fonnd distributing such literature shall know the nature of these 
papers, but that it is merely necessary that they shall knowingly distribute 
same. The charge in the warrant has hjBen sustained in each case." 

And in the memorandum for the Acting Secretary of August 6, 1921, 
it is stated: 

"The act riiakes the mere knowingly having in his possession prohibited 
literature, this with a view to its distribution, etc., mandatory (or seeming 
mandatory) cause for deportation of an alien, and it is not essential that 
the alien have knowledge of the contents of that literature. The act may be 
regarded (and is) far-reaching and drastic in this respect, and, it is my 
understanding, was intended to be so; otherwise, its purpose would be 
easily capable of defeat by merely advancing a claim of lack of knowledge of 
the nature of the literature. 

"If the letter of the law is to be observed there will, of course, be no 
difficulty in arriving at a decision in the cases. If, on the other hand, recogni- 
tion is to be given to the probable (on the record) lack of guilty intent on 
the part of the aliens a rather vexatious question will be raised, as the 
authority of the department to read into the statute something which is not 
there and which would be out of harmony with its express language is not 
apparent" 

It is apparent that it was upon this theory of the meaning of the 
statute the order of deix)rtation was based. While Congress, in execu- 
tion of its power to expel from the United States any alien considered 
undesirable, could include within the undesirable classes those who 
distribute seditious literature without knowledge of its character, it 
is clear that the officials of the department misinterpreted the mean- 
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ing of the statute. That statutes creating an offense "knowingly" 
committed import knowledge as to all the essential ingredients of the 
offense is an undoubted and well-recognized rule of construction and 
a reasonable one. If the mere distribution without further knowledge 
were sufficient, the word 'Tcnowingly" would be superfluous, as one 
could not well distribute circulars without knowledge that he was dis- 
tributing them. 

A charge in an indictment of unlawfully, willfully, and knowingly 
depositing and causing to be deposited in the post office for mailing 
and delivery a book declared to be unmailable because of its indecent 
character was held in the case of Price v. United States, 165 U. S. 
311, 17 Sup. Ct. 366, 41 L. Ed. 727, to mean that the defendant de- 
posited in the mails a book which he knew to be indecent. The case 
followed Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 
40 L. Ed. 606, in which the same statute was under consideration, and 
it was held (161 U. S. 33, 16 Sup. Ct. 435, 40 L. Ed. 606) that the 
words "unlawfully, willfully, and knowingly," which apply to an act 
or thing done in connection with the statute under consideration, "could 
not have been construed as applying to the mere depositing in the mail 
of a paper the contents of which at the time were wholly unknown to 
the person depositing it." 

In order to have ground for deportation, it was necessary that the 
Department of Labor shotild be satisfied, not only that the relator 
distributed the seditious circulars, but that he knew the contents to be 
of a seditious character. If it had been shown that the relator could 
at the time of his arrest read the English language, there would 
have been evidence on which to base a conclusion that he know- 
ingly committed the act charged. Any evidence, however slight, 
would have been sufficient. The only evidence upon the subject was 
derived from the statement of the alien himself. The Secretary of 
Labor was at liberty to disbelieve the testimony of the respondent, 
but that would leave the case with the mere naked fact of distribu- 
tion, together with the additional fact that the relator was an Armen- 
ian, whose statement it was necessary to take through a Turkish in- 
terpreter. 

[2] Taking the record as a whole, there was entire absence of evi- 
dence of knowledge, and that is conceded in the memoranda furnished 
to the Secretary by the government officials. It is well established 
that, in reviewing departmental action under a statute of this nature, 
the finding of the department is binding upon the court, if there is 
any evidence, however slight, and unless there is an abuse of discre- 
tion, or the proceedings are not fairly conducted, the court is with- 
out jurisdiction to interfere. Low Wah Suey v. Backus, 225 U. S. 
460, 32 Sup. Ct. 734, 56 L. Ed. 1165; Turner v. Williams, 194 U. S. 
279, 24 Sup. Ct. 719, 48 L. Ed. 979; Fong Yue Ting v. United States. 
149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905. 

This is not a case in which the court is passing upon the cogency of 
the evidence, in determining whether the evidence upon the subject 
of knowledge would have moved this court to the conclusions at which 
the Department arrived. The record shows there was concededly no 
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evidence that the relator knowingly committed the acts charged, and 
that the conclusion of the department was based upon an erroneous 
construction of the statute. 

It is therefore ordered that the relator be discharged. 



UNITED STATES v. SLATER et aL 

(District Ck)urt, B. D. Pennsylvania. Jannary 16, 1922.) 

No. 165. 

1. Conspiraeor ^s>S3— To defeat purpose of Prohibition Act is one to ^defrand^ 
tlie United State. 

''Defraud," as used in Criminal Code, { 37 (Comp. St. { 10201), making 
conspiracy to defraud the United States a criminal offense, is not limited 
to depredations on property rights, but is broad enough to include any 
which interferes with or hampers the United States in the successful 
prosecution of any policy established by law, and a conspiracy to de- 
feat the purpose of the National Prohibition Act, to prevent the sale 
of liquor for beverage purposes, is within such provision of the statute. 

[lEd. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Defraud.] 

t. Conspiracy ^=»43 (6) —Indictment lield'not demurrable. 

That some of the defendants charged in an indictment for conspiracy 
to violate the National Prohibition Act, as shown by the averments were 
the intended purchasers of the liquor, which purchase is not in Itself an 
off^ise, held not to render the indictment demurrable as to such defend- 
ants, where the ultimate purpose of the conspiracy as charged, to which 
such defendants were parties, was to effect the unlawful sale. 

Criminal prosecutions by the United States against Albert F. Slater 
and others on several indictments. On demurrers and motions to quash 
indictments. Demurrers overruled, and motions denied. 

T. Henry Walnut, Asst. U. S. Atty., and George W. Coles, U. S. 
Atty., both of Philadelphia, Pa. 

Joseph K. Willing and Robert J. Sterrett, both of Philadelphia, Pa., 
for defendants. 

DICKINSON, District Judge. There arc several indictments. The 
questions raised were all argued together. They will in consequence 
all be discussed in one opinion. 

An outline of the fact theory in support of these indictments is that 
there was a criminal conspiracy to violate the laws of the United 
States aimed at the suppression of all traffic in intoxicating liquors 
for beverage purposes. The success of the conspiracy was dependent 
upon an unbroken chain of co-operating links. An essential link at 
one end was the purchasing consumer; at the other was the equally 
necessary source of supply. Intermediately was the transporter. The 
chain was constructed out of these links by the dealer who forged the 
links into a chain. The consumer was concerned with tlie source of 
supply. No one. unless driven to recklessness by a craze for alcoholic 
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Stimulants, or led by the crassest folly, would risk his life by drinking 
the poison illicit dealers sell. There was a supply less open to this 
risk in the stock of liquors provided for other than beverage purposes. 
This, however, could be reached only through the state agents, who 
could release it by granting permits. It thus became necessary to 
bring them, or some of them, into the conspiracy. As soon as they 
were found, the other links were at hand. The conspiracy thus form- 
ed embraced two of the defendants, who were to get the liquor out of 
bond, others, who were to transport it, the consumers, who were to 
get it, and the dealer, under whose supervision and direction all were 
to operate. 

The first quest which confronted the draftsman of the indictments 
was to find a law which made such a conspiracy unlawful. He found 
it in section 37 of the Criminal Code (Comp. St. § 10201). This makes 
all conspiracies to do either of two things a crime. One is to commit 
or have committed an oflFense against the laws of the United States ; 
the other is to defraud the United States. Here at once a choice was 
presented to the pleader. He might charge the conspiracy to have 
the one objective or the other, or he might, without violating the rule 
against duplicity, charge the same conspiracy in one count to be of 
the one kind, and in a second count to be of the other. Whatever 
course the pleader followed, the general frame of the indictment and 
of each count would be the same. In outline it would first charge the 
substantive offense of conspiracy as a conspiracy to do one of the for- 
bidden things. This would be followed by a description of the con- 
spiracy, unfolding the unlawful scheme and its purposes. This would 
necessarily be historical in treatment, assigning the several defendants 
to their respective positions, and describing the part each was to play 
as links in the chain which had been forged. 

Inasmuch, however, as a conspiracy even to do a forbidden thing 
would not be a criminal offense, unless something was done by one 
or more of the conspirators in furtherance of its purposes, the pleader 
was required to set forth what was thus done as the overt acts which 
made the crime complete. It is, to some extent, a diverting interpola- 
tion, but a thought obtrudes itself at this point. Procedural law is an 
important part of our system of laws. There are doctrines of the law 
relating to it, out of which spring rules of pleading which at least pro- 
mote the orderly trial of cases. It is well for a pleader to observe all 
these rules, but there is a temptation presented to those who know 
them to give them more prominence and a greater value than their 
real importance warrants. It is easy to raise procedural questions of 
such difficulty of solution as to submerge the substantive law, the ap- 
plication of which procedural law was designed to promote. 

We should not lose sight of the truth that because of this R. S. § 
1025^ (Comp. St. § 1691), commands the courts to ignore all defects 
in the form of indictments, unless the departure from the correct form 
of pleadh^ works an injustice to the defendant. With this injunction 
in mind, let us give our attention to the criticisms directed against the 
several indictments under consideration. 

1. One 18 based upon distinctions which belong to the science of 
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metaphysics, and to the domain of the necessary laws of thought, 
rather than to the very practical concern of the administration of legal 
justice. The distinctions made invite us to an inquiry into the nature 
of what are commonly called facts. The very interesting, as well as 
well-phrased and well-expressed, argument addressed to us dwells 
upon the distinction between facts and conclusions of fact. It is the 
same distinction expressed in the phrases "evidentiary facts" and 
"ultimate facts" or "ultimate fact findings." The basic distinction is 
that between fact and truth. We do not deny the soundness of the 
distinction, nor do we wish to be thought to undervalue its importance 
as an aid to clear thinking. The words which make up our language, 
however, and which are used to express thought outside of the schools 
and for «ill the common purposes of life, including the framing of in- 
dictments, sometimes ignore, or at least do not clearly bring out, the 
distinction. To say that a man is tall or short is doubtless to express 
a judgment based upon a comparison. None the less it is a fact known 
to all that some men are short and some tall. 

What really happens is that a truth, which is the subject of a judg- 
ment, may be first behind an argument, next incorporated into a theory, 
and finally, by general acquiescence, be accepted as a fact. Whatever 
is thus generally accepted as a fact becomes, for all the common pur- 
poses of life, a fact.^ It may be stated as a psychological fact that in 
this proneness of the' human mind to accept as a fact whatever is thus 
commonly accepted as truth lies the danger to be apprehended from 
persistent pernicious propaganda. We will not stop to inquire what 
justification, if any, there may be for criticism of the verbiage of these 
indictments, contenting ourselves with the observation that this criti- 
cism is directed, not against the charging clauses, but against that part 
which deals wholly with the description of the conspiracy and its pur- 
poses, and the share which each of the defendants had therein, and 
the overt act averments. This leads to an inquiry into the proper 
functions of these parts of the indictments, and to the second ground 
of complaint made of them. 

2. This second ground of complaint is that the indictments leave 
the defendants in ignorance of what the real charge is which is made 
against them. This is a complaint of substance. The proper func- 
tion of the charging clause is to set forth the charge. There is no fault 
found with this. It is direct, and defendants knew the charge to be 
a violation of section 37 of the Criminal Code. It is specific in that 
it is not open to the objection held to be well made in United States 
V. Beiner (D. C.) 275 Fed. 704. 

The objection is that what it is which the defendants did which the 
United States charges to be an unlawful conspiracy is not set forth, 
so that the defendants can know what the real charge is which they 
are called upon to meet. If the indictment is in truth open to this 
complaint, it should be held bad on demurrer. We do not find, how- 
ever, that it is. The substantial charge is that there was a conspiracy 
to withdraw liquor from bond, and transport it after it had thus been 
withdrawn, to sell it for beverage purposes, in defiance of the estab- 
lished policy of the law that this should not be done. The part as- 
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signed to each defendant in this conspiracy is set forth, and what was 
done by some of the defendants in furtherance of the conspiracy is 
set out with particularity. Nothing more than this is required, and 
we are at a loss to understand how more or fuller information could 
have been very well given. The verbiage employed might have been 
for the better or the worse, different from what it is, but the informa- 
tion meant to be given is to be found there. Should, however, a bill 
of particulars be demanded, the demand will have consideration. 

[1] 3. As already noted, a conspiracy is not criminal, under section 
37, unless it is a conspiracy to do one of two things. The first set 
forth is clear enough. The second may not, at first glance, be so clear. 
Is the second broader than the first, or alike specific? A cursory read- 
ing of it might well give the impression that it is specific, and its mean- 
ing the purpose of unlawfully depriving the United States of money 
or other property to which it is entitl^. One would expect to fifud 
that to do anything which the law forbids had been made a crime. 
Indeed, it would be a misdemeanor at common law. It may well be, 
however, that every fraud which might be committed against the 
United States had not been made a crime in itself. None the less a 
conspiracy to thus defraud is made an offense by section 37. It thus 
becomes necessary to inquire what acts, other than specific crimes, it 
is further made a crime to conspire to do; in other words, what is 
meant by defrauding the United States? The word "fraud" has so 
many applied meanings, as used, that it does not lend itself to definition. 
Its meaning in this act of Congress has, however, been found. It is 
not limited to the thought of the deprivation of property by the acts 
of wile or deceit, or to depredations upon property rights, but is broad 
enough to include any act which interferes with or hampers the United 
States in the successful prosecution of any policy established by law. 
U. S. V. Stone et al. (D. C.) 135 Fed. 392. 

It is possible, for illustration, that the United States might have 
prescribed through acts of Congress a system and regulations for the 
care of intoxicating liquors in bond and their withdrawal for lawful 
purposes, and have forbidden their withdrawal otherwise, and appoint- 
ed agents to carry out and enforce these regulations, and yet not have 
made dereliction of duty on the part of these agents a crime: To en- 
ter into a conspiracy with these agents to have them violate their 
duty is, however, made an offense under section 37, because this would 
be a conspiracy to defraud the Unitied States, notwithstanding the 
fact that the United States lost thereby not a dollar in revenue or 
otherwise. This complaint is closely related to the next one in one 
respect. . *' - * 

4. The National Prohibition Act (41 Stat. 305) fairty bristles with 
things forbidden and with things thereby made criminal acts. To 
charge defendants with a conspiracy to commit an oflfense against the 
laws of the United States, without designating it otherwise than by 
violating this statute, has been held in the case first cited to be bad on 
demurrer. The offense (among the many possible) must be set forth. 
A charge, however, of conspiracy to defraud the United States by 
doii^ a specific thing which this act forbids cannot be successfully 
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met by a demurrer, and, as already found, the object of the conspir- 
acy may be properly characterized in one count as the commission 
of a crime, and in another count as a purpose to defraud. 

[2] 5. It has already been pointed out that the theory of the prose- 
cution includes the purpose to have a purchaser for the liquor illicitly 
to be withdrawn from bond, transported, and sold. Every sale, illicit 
or lawful, necessarily implies a purchaser. We have not been referred 
to any law which makes it a crime to participate in an illegal sale as 
the purchaser. The aim of the Eighteenth Amendment, and of all laws 
passed for its enforcement, is directed against the traffic in intoxicat- 
ing liquors, not against their use. There was an obvious reason for 
this distinction being made clear. In practical effect, ordinarily, of 
course, the enforcement of the law results in a prevention of use as 
well as sale. This is, however, in theory, at least, an incidental and 
accidental result or consequence. From all that can be gathered from 
any one of these indictments (except one averment), some of these de- 
fendants have been guilty of no other act than the purchase of illicit 
liquor. 

It is strenuously urged upon us, on behalf of some of these defend- 
ants, that this is the real fact, of which no one connected with the 
cases entertains a doubt. It is as vigorously asserted that such a pur- 
chase IS neither made a crime nor prohibited by law, and that all the 
prohibitions are directed against the seller. We are not called upon 
now to decide whether, if the trial fact be, as the argument assumes, 
a case will have been made out against these def encknts ; all we do 
decide is that the argument overlooks the explicit averment mention- 
ed that all the defendants (including those who* purchased) were par- 
ties to the conspiracy to have the forbidden tlungs done. It is, of 
course, among the possibilities of the trial of the case that this aver- 
ment cannot be made good by proof, or indeed that these defendants 
did not so conspire ; but we cannot make this fact finding now. 

6. Much of what has already been said has a bearing upon the mo- 
tions to quash which have also been made. These motions are based 
upon the assertions that a prima facie case was not made out against 
all, or perhaps any, of the defendants, either before the commissioner 
or the grand jury. This assertion is in turn based upon the testimony 
given before the commissioner land the list of witnesses whose names 
are indorsed upon the indictment, and what is known of what their 
testimony could be. This court has announced its settled purpose, not 
merely to secure to defendants their right to a fair trial, but also their 
other right not to be subjected to the disgrace and expense involved in 
a public trial on the charge of crime until after a United States com- 
missioner or a grand jury had found there was justification for such 
trial, or this court had itself allowed the charge to be preferred by in- 
formation QT otherwise. We do not, however, feel called upon, and 
ordinarily will refuse, to act as an appellate court to review this pre- 
liminary finding, by inquiring into the evidence upon which it was 
based. 

Both a United States commissioner and a grand jury have cer- 
tified to us their judgment that the defendants may properly be put 
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on trial, and nothing has been shown to induce us to interfere with 
these findings. The law provides a way to test the question of a prima 
facie case. It is the right of the defendants to submit themselves to 
custody and sue out a writ of habeas corpus. There is nothing 
gained by a review of all the incidents of a preliminary hearing, or of 
9ie evidence before a grand jury, and many objections to the intro- 
duction of any such practice. 

The motion to quash is denied, and the demurrer overruled, with 
judgment of respondeat ouster. 



LOCAL NO. 7 OF BRICKLAYERS', MASONS' AND PLASTERERS' INTER- 
NATIONAL UNION OF AMERICA et aL ▼. BOWEN et aL 

(District Court, 8. D. Texas, at Houston. January 11, 1922.) 

No. 159. 

L CoorCs «=s>32S(4)--In dass jnUs, aggregate intoresls, if sufficient, give 
federal eoarts tariadMLoo, 

Where a suit is a class or representatlye suit, the aggregate interests 
of the class, and not the seyeral Interests of individuals, constitute the 
matter in dispute, and, if sufficient in amount, gives the federal court Ju- 
risdiction. 

2. OooitB «»338(3)— In iitfiuMilon sults^ value of right to be pmieetod de- 

termiiieB amouni. 

In injunction suits, it is not the sum recoverable for the injury sus- 
tained, but the value of the right to be protected, that determines the 
amount in controversy. 

3. Courts ^=»308— Thoomh tinlomi eoald not ftmrfsb dtversl^ of eitiienshli^ 

tiie indliridaals made partlM oooUL 

In a class suit for injxmctlon by a local against a national trade unloii, 
in which the requisite diversity of citizenship existed between the in- 
dividuals made parties, objection that the unions were not legal entities, 
and so could not furnish diversity of citizenship, was of no avail. 

4. Courts ^=»345— Attaddng JurisAetion of federal court after voluntary 

answer not avallaMe. 

In a suit for injunction by a local against a national trade uni<m, where 
defendants have voluntarily answered, the Jurisdiction of the federal 
court cannot be attacked on the ground that the case does not involve, 
property, within the meaning of Judicial Code, { 57 (Comp. St { 1039), 
so as to sustain venue of the federal court on the process issued. 

5. Trade onlonB ^=s»4 — Court relieves from executive board^s unauthorized 

action in expelling member. 

Where the attempted action of the executive board of a trade union in 
expelling a member was without official sanction, and its Judgment and 
acts pursuant thereto are not the action of the uiUon, parties aggrieved 
may apply to courts, without taking steps within the union for relief. 
C Trade unions <^ii J udgment of suspension of m^aiiben by exeentive board, 
aetiqg in spirit of reprisal, held void. 

While there is authority for the proposition that members of an 
executive board, who have been defamed, are disqualified by a direct 
interest in the subject-matter of the controversy to try the deifamatoiy 
diarge, and that their Judgment in such a proceeding would be void, sudti 
proposition is not declared thus broadly here ; but it is held that where 
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the members of the board are Involyed in the inquiry, and it farther ap- 
pears that the inquiry was entered upon by the board in a spirit of re- 
prisal, rather than judicial fairness, the Judgment is void. 

In Equity. Application for temporary injunction by Local No. 7 of 
the Bricklayers', Masons* and Plasterers' International Union of Amer- 
ica and others against Wm. J. Bowen and others. Injunction allowed. 

Thomas M. Kennerly and McDonald Meachum, both of Houston, 
Tex., for complainants. 

Edward H. Bailey and Thomas H. Ball, both of Houston, Tex., for 
defendants. 

HUTCHESON, District Judge. This is an application for a tempo- 
rary injunction, filed by Local No. 7 of Texas of the Bricklayers', Ma- 
sons' and Plasterers' International Union of America and Samuel E. 
Williams, for himself individually and as a member of said Local No. 
7 of Texas of the Bricklayers', Masons' and Plasterers' International 
Union, consisting of individuals too numerous to mention by name, 
and Andrew S. McBride, Wm. A. Pudifin, Al De Dains, J. M. Hughes, 
W. D. Hayes, W. E. Sittler, W. L. Cowell, and Alf Pearson, each for 
himself individually and as members of said Local No. 7, against the 
Bricklayers', Masons' and Plasterers' International Union of America, 
and Wm. J. Bowen, Thos. R. Preece, and Wm. Dobson, president, first 
vice president, and secretary of the Bricklayers', Masons', and Plaster- 
ers' International Union of America, constituting the executive board 
of said union, and against them in their official capacities and as indi- 
viduals, to restrain the said persons from putting into effect a sentence 
or judgment issued by the said executive board, suspending the com- 
plainants herein from membership in the Bricklayers' , Masons' and 
Plasterers' International Union of America; the prayer also contain- 
ing enlarged requests for relief, so as to obtain for the complainants 
full relief from the judgment complained of herein. 

The temporary restraining order was issued without notice upon the 
grounds stated in the order, and the matter was set for hearing. The 
defendants answered to the bill and to the application for temporary 
injunction, and the matter having been set down for a day certain for 
' the hearing on said application for temporary injunction, a hearing was 
had in chambers on the bill, answer, and affidavits. 

The jurisdiction of this court to entertain the bill and prayer of com- 
plainants is opposed by the defendants on the ground (1) that this court 
is without jurisdiction in the cause for the want of the requisite juris- 
dictional amount ; (2) for the want of proper parties plaintiff and prop- 
er parties defendant, since Local No. 7 and the International Union are 
ndt legal etitrties, and cannot sue and be sued as such, and, further, 
that the requisite diversity of citizenship does not exist, since the de- 
fendant International Union is not a legal entity, and has no such citi- 
zenship status as to furnish the requisite diversity of citizenship. I 
th'nkOT-4Cl ear that none of the positions of the defendants in these mat- 
ters is well taken. 

\\] L As to the lack of jurisdictional amount, it is clear that com- 
plainants' suit is a class or representative suit, and it is well settled that 
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in such suits the aggregate interests of the whole class, and not the 
several interests of each individual, constitute the matter in dispute. 
Carpenter v. KnoUwood (D. C.) 198 Fed. 298; Herbert v. Rainey (C. 
C.) 54 Fed. 252. 

[2] Further, it is the settled rule that the amount in controversy in 
injunction suits is not the sum which the plaintiff might recover in a 
suit for the damage already sustained, but the amount or value of the 
right which the complainant seeks to protect from invasion, or of the 
object to be gained by the bill. Board of Trade of the City of Chicago 
V. Cella Commission Co., 145 Fed. 29, 76 C. C. A. 28; N., C. & St. L. 
Ry. V. McConnell (C. C.) 82 Fed. 65 ; 11 Cyc. 878 ; Railway v, Kuteman, 
54 Fed. 552, 4 C. C. A. 503. 

[3] Nor is there any greater merit in the contention that the suit 
must fail because of the want of the requisite diversity of citizenship, 
since, while it is true that the International Union as such has no such 
citizenship as would sustain jurisdiction, the members of the executive 
board have all been served and have duly answered, and their citizen- 
ship is sufficient to give this court jurisdiction. 

[4] The defendants also attack the jurisdiction on the ground that 
the case does not involve property within the meaning of section 819 of 
Barnes' Federal Code (Comp. St. § 10319) , so as to sustain the venue of 
this court on the process which was issued. If there was ever any 
merit in this contention, the same is no longer available to the defend- 
ants, since they have voluntarily answered in this cause, and it is there- 
fore my opinion that this court has jurisdiction to entertain the bill and 
grant the complainants the relief prayed for, if upon the showing made 
on the hearing for temporary injunction they appear entitled to it. 

[5] The defendants assert in limine that the bill is without equity, 
because it is apparent from the face of the bill, to which is attached the 
constitution and rules of order of the Bricklayers', Masons' and Plas- 
terers' International Union of America, and the constitution, by-laws, 
and rules of order of Local No. 7, that this is a controversy between 
the members and constituent units of a voluntary association of per- 
sons, and that of such controversies courts generally will take no cog- 
nizance, allowing them to be settled in accordance with their own rules 
and agreements, and especially will court's not take cognizance thereof 
until after the parties to them have exhausted all of the remedies fur- 
nished by the rules of the association. They assert: 

That the association is a voluntary one ; that the plaintiffs, in apply- 
ing for a charter in the International Union, all signed the following 
application and agreement : 

•*We. the nndersiisnie^, residents of Houston, Texas, believing the Bricklay- 
ers*, Masons' and Plasterers' International Union to be weU calculated to 
improve our intellectual and social condition and promote our industrial 
well-being and advancement, respectfully petition the Bricklayers', Masons' 
and Plasterers' International Union to grant us a charter to open a new 
union, to be located in the city of Houston, county of Harris, and state of 
Texas. We pledge ourselves individually and collectively to be governed by 
the constitutioii, rules and usages of the Bricklayers', Masons' and Plasterers' 
International Union." 

That among the rules of said order it is provided that all judicial and 
executive authority, of the International Union shall be vested in the 
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executive board; that provision is made in said rules for appeal from 
the acts of the executive board, and that it is further provided that no 
member shall commence or cause to be commenced, or aid any person, 
member, or local union in commencing any action against any local 
union or the International Union in any court of law or equity until all 
of the remedies provided by the constitution shall he exhausted, and 
providing in substance that any member so bringing such action shall 
subject himself to conviction and expulsion. 

The record of what was done in the matters of which complaint is 
here made shows that upon the complaint of Charles L. Wilde against 
Subordinate Union No. 7 of the State of Texas, alleging in substance 
that said union had violated subdivision 3, section 8, article 5, which pro- 
hibits the sending out of circulars, etc., pertaining to the official acts 
of the local, or business affairs or laws of the International Union, and 
that said union had also violated section 5, article 15, of the constitu- 
tion by receiving and countenancing an appeal for financial assistance, 
a referee was appointed under subdivision 4, section 8, article 5, a hear- 
ing was had as therein provided, and thereafter the executive board, 
after considering the report of the referee and the transcript of the 
hearing accompanying same, did enter the judgment of suspension com- 
plained of, and did thereafter proceed to create a new local, as provid- 
ed in section 1, article 12 ; the judgement of suspension being as follows : 

"The execatlTe board of the Bricklayers*, Masons' and Plasterers* Interna- 
tional Union of America, duly conrened in meeting this 10th day of October, 
1921, began the hearing and consideration of the charges against Union No. 
7 of Texas. The stenographer's minntes of the trial of said Union No. 7 of 
Texas were read, together with the findings of the referee, Brother George 
T. Thornton, thereon. After fully considering said charges and said evi- 
dence, the executive board approved the findings of the referee, and found 
and ordered as follows: 

"In the matter of charges against Union No. 7 of Texas the execotiYe board 
finds the defendant guilty as charged. 

"On motion duly made and carried the following penalty was imposed by 
the executive board: ThAt the aforesaid Union No. 7 be and it is hereby 
suspended as a subordinate union of the B. M. and P. L U. of A., pending 
final action of the International Unicm in convention assembled. 

''The executive board orders the secretary to notify and demand of said 
Union No. 7 of Texas to immediately surrender and turn over to the secre- 
tary of this International Union, the charter, seal, and all books, papers, and 
property of this International Union in its possession or under its control.*' 

In due time, as required by the rules, the parties aflFected did lodge 
their appeal with the executive board, which appeal, instead of being 
referred to an executive officer, as required by subdivision 4, section 8, 
article 5, the same was by the executive board referred to the Interna- 
tional Union at its next meeting in the state of Massachusetts in Octo- 
ber, 1922. 

I am strongly of the opinion that the field of judicial interference 
with the actions of voluntary, nonpublic bodies, as to controversies be- 
tween their members as to the method and manner in which the rights 
of membership may be maintained and continued, is, and should be, a 
very narrow one, and that its boundaries should be maintained with the 
utmost care, so that only upon the clearest kind of showings either that 
the Constitution and rules are violated by the dedstons of the tribunals 
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set up by them, or that the remedies provided by the parties in their 
agreements for appeal from or the review of the decisions of their own 
constituted tribunals are nonexistent or unreasonable, should the courts 
permit their jurisdiction to be invoked, and it is in that spirit that I 
approach the inquiries : 

(1) Is the matter complained of in this case one which has been 
conducted to judgment in accordance with the constitution and by-laws 
of the order? and, if so: 

(2) Are the complainants, by the rules and constitution of the order, 
and the procedure extended to them under it, furnished an adequate ap- 
peal from that ruling, which they have not yet availed themselves of ? 

A negative answer to the first question will make an answer to the 
second question unnecessary, for, if the act of the executive board here 
complained of is void for want of authority or jurisdiction, the ag- 
grieved parties may at once apply to the courts for relief, since such 
acts are in law viewed, not as the acts of the union itself, within the 
meaning of its rules and by-laws, but as the acts of the officers as in- 
dividuals to whom the rules and by-laws of the union have no more 
application than if a stranger to the union was endeavoring, by force 
and violence, to interfere with these complainants in the enjoyment of 
the rights accorded to them as members of it, just as, though a suit may 
not be maintained against the state or its officers, when they are acting 
within the authority of a valid law, it is universally recognized that an 
injunction will lie against a state officer, when he is acting without war- 
rant or authority of such law. 

The principle here stated as to voluntary associations like this in suit 
is announced in People ex rel. Keef e v. Woman's Catholic Order of For- 
esters, 162 111. 78, 44 N. E. 401, where the court says : 

"But the weight of authority seems to be in favor of the position that the 
obiigati<m to take the appeal allowed by the laws of the society does not 
exist when the judgment is void for wa&t of jurisdiction." 

The answer to the first, as well as to the second, inquiry must be 
found in the constitution and rules of order of the International Union, 
as reviewed and adopted by the convention which met at Cleveland in 
October, 1920, which constitution was adopted after the decision of the 
Supreme Court of New York in the case of Bricklayers,' Plasterers^ 
and Stone Masons' Union v. Wm. J. Bowen, reported ki 183 N. Y. 
Supp. 855, presumably to supply the want of authority in the executive 
board then pointed out. It remains to determine if the 1920 amendment 
has accomplished this purpose. In that case it is said, of article 15 of 
the constitution of 1918: 

"The constitution and rules governing the relations of these parties pro- 
vide an elaborate and well-conceived scheme, called the code of procedure, 
for the trial of charges against members by members, against local unions 
by members, and against local nnicms by sister locals. * These proyisions do 
not, however, either in terms or by reasonable intendment, furnish a pro- 
cedure for the investigation of charges by the International Union or its offi- 
cers against a local, its officers, or members." 

I agree with this construction of the constitution of 1918, and find 
that the constitution of 1920 has not undertaken to adapt that code of 
procedure to disciplinary trials by the executive board, but, on the con- 
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trary, the same article 15 is re-enacted with slight changes under the 
title "Code of Procedure for Subordinate Unions Only." The real 
effort to avoid the force of that opinion was made in article 5 of the 
constitution, by striking out section 9 of that article, and by amending 
section 8, which is entitled "Duties of the Executive Board," by chang- 
ing subdivision 3 as already existing, and by adding an entirely new 
subdivision 4, which subdivision attempts to confer disciplinary au- 
thority on the executive board and provide for its exercise in all matters 
affecting breaches by locals, officers, etc., of the laws of the Internation- 
al Union, or its rules and orders, or the rules and orders of the execu- 
tive board. 

Subdivision 3 of section 8 of article 5 of the 1918 constitution briefly 
prohibited vilifying circulars, and circulars pertaining to the business af- 
fairs of the International Union or a subordinate union, and specifical- 
ly provided the penalty therefor as follows : 

"Every subordinate branch or member convicted of such violation shall be 
fined $100 and shall stand suspended without further notice until the fine Is 
paid." 

The same section of the constitution of 1920 added to the offense 
denounced by that section, "giving out of interviews for public con- 
sumption," and appealing for or accepting financial aid or assistance; 
but, unlike the 1918 constitution, it did not provide a penalty for 
so doing. It merely provided a suspension pending trial and determina- 
tion of the offense, as provided for in the same section of the consti- 
tution. 

Subdivision 4, as added in the 1920 constitution, provided for notice 
to the president or local affected of the charge, for answer, and for a 
hearing, either before the executive board or any member of it denomi- 
nated by the president, or any member of the union appointed as ref- 
eree by the president, the testimony to be taken by a stenographer and 
transcribed. If the hearing is before the executive board, an immediate 
decision shall be rendered and the penalty imposed. If before a ref- 
eree, the executive board shall consider his report, and, if the accused 
is found guilty, shall impose a penalty. An appeal is provided, which 
is to be referred immediately to any officer of the International Union 
other than the executive board, who shall immediately review the same 
and render his decision thereon, which shall be final and binding, subject 
only to the action of the next convention. Subdivision 4 further pro- 
vides in substance that the executive board shall have entire control 
over all judicial business of the International Union when not in session, 
and all questions relating to the l-'ws of the International Union, or sub- 
ordinate lodges ; but said board shall in no case render a decision until 
both parties shall have had a full and complete opportunity to answer 
all charges made and refute all evidence submitted, and its decision 
shall be final, unless reversed by the International Union in convention 
assembled, and be respected and obeyed accordingly. 

It will be seen that, while subdivision 3 provides for suspension pend- 
ing trial, neither in this subdivision nor elsewhere in this section 8 is 
any penalty declared or fixed to be imposed after trial, and unless either 
other portions of the constitution declare the penalty here impqsed, or 
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the board elsewhere in this constitution has authority to declare and fix, 
as well as to impose, the penalty conferred upon it, the judgment here 
complained of is void and without any force whatever, for it is funda- 
mental that it is not enough for a statute to forbid the doing of an act ; 
it must also provide the penalty to be assessed upon conviction. 

The only other relevant portions of the constitution are article 1, 
declaring the general powers of the Union, and section 2 of article 17, 
entitled Code of Crimes and Penalties." That neither of these support 
the judgment is at once api^rent upon inspection. Article 1, section 3, 
provides as follows: 

"The powers of this union shaU be executive, legislative and Judicial.^ The 
government and superintendence of subordinate unions shall be vested in this 
union as the supreme head of aU unions in its Jurisdiction." 

Section 4 provides : 

"All legislative powers shall be reserved to this union duly convened in 
session, and shall extend to any case of legislation not delegated to or re- 
served for subordinate unions." 

Section 5 : 

"All the executive and judiciary powers of this union, when not in ses- 
sion, shall be vested in the executive officers, the president, first vice presi- 
dent, and secretary." 

Section 2 of article 17, contains a list of crimes, and fixes penalties 
therefor ; but in this list there is no reference to the matters made the 
occasion for the judgment which is the subject of complaint here. 

It follows, then, that the attempted action of the executive board is 
without official sanction, or color of sanction; that their judgment,' 
and the acts done under the authority of and pursuant to that judg- 
ment, are not the acts of the union, and must be held to be the acts 
of intermeddlers and void ; and that complainants, as citizens of a great 
Republic, which affords the protection of its courts against arbitrary 
and despotic actions to those entitled to it, whether rich or poor, union 
or nonunion, naay therefore now apply to the court for relief against 
the wrongs and aggressions which they have suffered, from the illegal 
action of the defendants, without being obligated to take any steps with- 
in the union to relieve themselves from these undoubted wrongs. 

In fhis view it is perhaps unnecessary, to at all discuss the second 
question, whether the complainants have been afforded an adequate 
appeal ; but it may not be amiss to say that I think it equally clear that 
the reference by the executive board of the appeal of complainants to 
the International Union was equally unlawful and without authority, 
and that by denying to the complainants the immediate relief which the 
constitution afforded them of a trial before an executive officer, the 
executive board has prevented them from exhausting their rights within 
the association, if in law they should have first exhausted them, and 
cannot now be heard to say that complainants' suit here is premature. 
It is as plain as language can make it that, as. far as disciplinary matters 
are. concerned, no direct .appeal jv^? .provided to the convention, but 
that, since all powers were vested in the union in convention assembled, 
it was expected, not by way of appeal, but by way of general visitation. 
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the International Union would supervise and correct, if necessary, any 
acts of the executive board of a disciplinary character performed dur- 
ing adjournment, and, in order to give a speedy right of trial, the ten 
days' appeal to an executive officer was provided. 

[B] There is another aspect of this case which is sufficient to support 
the view here announced that the judgment of the executive board is a 
nullity — ^the want of judicial fairness which characterized these whole 
proceedings. It is a fundamental principle that no judicial or quasi 
judicial hearing is valid, where the maxim "audi alteram partem" is 
ignored, and it is therefore of the essence of a valid judgment that the 
body which pronounces it shall be unbiased, shall have no interest what- 
ever iti the outcome of the issue, and shall not have in any manner pre- 
judged or predetermined it. 

There is authority for the position that the very nature of this con- 
troversy, involving as it did a proceeding to discipline complainants 
on account of protests made by them against the salaries of the execu- 
tive board, a criticism of their conduct, and a movement to secure a 
referendum election, by which new officers could be elected, rendered 
the executive board disqualified, as a matter of law, to sit in judgment, 
and made their judgment a nullity, for, as was said in the case of 
Bricklavers', Plasterers* and Stone Masons' Union v. Bowen et al., 183 
N. Y. Supp. 855: 

"The law insures to every member of such an association a fair trial, not 
only in accordance with the constitution and by-laws of the association, but 
also with the demands of fair play, which, in the final analysis, is the spirit 
of the law of the land." 

' In Wilcox V. Royal Arcanum, 210 N. Y. 370, 104 N. E. 624, 52 L. 
R. A. (N. S.) 806. in which Wilcox was tried and expelled by the 
executive officers for having issued defamatory circulars regarding 
them, fhe court held the judgment void, and said : 

"It is shocking to one*s sense of fair play that the persons defamed should 
be selected to try the defamatory charge, and it Is suflBcient for the purposes 
of .this case to hold that they are disqualified by a direct Interest in the sub- 
ject-matter of the controversy." 

It is not necessary, however, for me to announce the doctrine thus 
broadly, because it is apparent, from the facts in this case, that the 
cause of complainants here, defendants in the proceeding in the matter 
of the complaint of Charles L. Wilde v. Subordinate Union No. 7, was 
prejudiced against them, and that the inquiry was entered upon by the 
board in a spirit of reprisal, rather than one of judicial fairness, as 
appears from the following portions of the letter of William Dobson, 
secretarjr of the executive board, and one of the judges who pronounc- 
ed, the judgment complained of here. This letter is attached to and 
made a part of the affidavit of William Devine, filed in this cause by the 
complainants : 

''Our laws that we made at the Cleveland convention make it somewhat 
slo^sr for us, but you can rest assured, Brother Devine, that in the end No. 
7 wm be fully dealt with." 
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And the concluding paragraph : / 

*'With beet wishes, and assuring you tbat it is the intention of the ezecn* 
tive board to deal oat the letter of the law to these men, who are introducing 
disruptive things within our institution, and that there will be no let-up on 
our part until this ha^ been fully accomplished, In so far as their membership 
and their association with us is concerned." 

The judgment and the proceedings of the executive board in the 
matter of the complaint of Charles L. Wilde against Subordinate Union 
No. 7 of the Bricklayers^ Masons' and Plasterers' International Union 
being, for the reasons heretofore stated, of no eifect, it follows that 
their action in attempting to institute a new local is also void, and with- 
out force and effect, and complainants may have a temporary injunc- 
tion protecting them in their rights secured to them under the constitu- 
tion and laws of the order, just as though the complaint of Charles L. 
Wilde against Local No. 7 had never been filed or determined. 



JOHNSON ei aL T. UT BROS., Inc. 

(District Oourt, E. D. Pennsylvania. December 14, 1921.) 

1. Patents ^=>3IS8— For improvements in union garroente held void for lack 

of invention. 

The Johnson patents, No. 973,200, No. 1,281,019, and No. 1,298,840* for 
Improvements in union garments, held invalid for lack of invention. 

2. P)ilwit8 ^=b36— Mere oimaiiereial saeeess not evidenee of inventleiv 

Mere commercial success Is never a test of invention nor even evidence 
of its presence, but the recognition by those who deal commercially in 
what is patented of the claim of the patentee to exclusive ownership 
has evidential value. 
S. Patento (&s>327— On qnestfoo of valldHy court, if possible* slioiild f oUew 
prior dedrtona. 

On the question of validity of a patent a District Ck)urt, if able in good 
conscience to accept them, should follow prior decisions by courts in other 
circuits or districts, whether of higher or equal authority, to avoid creat- 
ing a situation in which for the time being the same thing would be law- 
ful in one district and unlawful in another. 

In Equity, Suit by Horace G. Johnson and Henry S. Cooper against 
Lit Bros., Inc. Etecree for defendant, 

Charles N. Butler and Maurice B. Saul, both of Philadelphia, Pa., 
for plaintiffs. 

Edwin F. Samuels, of Baltimore, Md., George P. Dike, of Boston, 
Mass., and Francis B. Bracken, of Philadelphia, Pa., for defendant. 

DICKINSON, District Judge. [1] The ultimate finding is made 
that letters patent respectively Nos. 973,200, 1,281,019, and 1,298,346, 
issued to Horace G. Johnson October 18, 1910, October 8, 1918, and 
March 25, 1919, for improvements in union garments, are invalid for 
want of invention. 

[2] The kind of subject-matter to which these patents relate and 
the nature of the claims gave no promise other than of a big D and 
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little d, and a prime and double prime type of argument, and the 
reading of the claims upon a variety of garments. There was small 
expectation that such an argument could be made entertaining or even 
invite attention. Notwithstanding this handicap, it is a high, although 
deserved, tribute to counsel on both sides that they have made the 
argument alike helpful and one to which it was a pleasure to listen. 
Indeed, the argument for the plaintiff was so plausible and forceful 
as to command attention. It was short, if at all, only in convincing 
power. Unless, however, we have taken a mistaken view of the legal 
merits of the case, the task imposed upon counsel of now getting a 
favorable judgment from a trial court is a hopeless one, because 
there has already been a finding of invalidity, which this court should 
follow. Aside from the considerations hereafter stated, which have 
led us to the conclusion reached,. the subject-matter of this claimed 
invention and the fully occupied field of this special art would each 
predispose the mind to refuse to find invention. Commercial success 
is often spoken of as a test (at least in doubtful cases) of invention. 
It is strongly urged in this case. At the most it can never- be more 
than merely evidence of the presence of invention. None, as before 
often observed, can ever be sure how much success is due to the 
arts of the salesman and how much to the inventive merits of what is 
sold. More than this, mere commercial success is never a test of in- 
vention nor even evidence of its presence. The thing that counts is 
recognition by those who deal commercially in what is patented of the 
• claim of the patentee to exclusive ownership. This has evidential 
value, precisely as what is asked and what offered in commercial deal- 
ings is evidence of commercial value. When the art under consider- 
ation is the art of the designer of garments, large sales by no means 
argue invention. It would be easy for any one to see novelty in fem- 
inine apparel, for without at least the pretense and show of novelty 
few sales would ever be made, but it would require more than the eagle 
eye to see utility in much of that which is displayed to the public. A 
fortune awaits the one who knows what it is which determines the 
demand for special styles in such garments, but failure is sure for 
him who thinks that inventive merit commands it. If patents were 
granted for special designs in garments, patentable merit might be 
found in many of them, for the most that commonly can be said for 
any make of garment is that it is the special make of the designer. We 
have time and again remarked that when a person has designed or 
made anything, or has created a special market for an)rthing, or has 
discovered a new commercial field to be exploited, there is a prone- 
ness to bring forward a very aggressive claim to exclusive proprietor- 
ship. The impulse to so do, as also before many times remarked, is 
so general that it must have its base in a common sense of justice. Be- 
cause of this there is strong popular support for patent, copyright, and 
trade-mark laws. The feeling of ownership, however, far outruns 
Jhese laws. The patent laws have a wholly different base and rest 
solely upon the policy of the law to promote the progress of science 
and the useful arts. One kind of merit is just as deserving as an- 
other. They may differ but only in degree. One is rewarded with a 
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monopoly, and the other is not, solely because,. for a reason hereafter 
noted, it is practicable to reward the one, and not the other. The 
real right of special designs or special makes is the right to protection 
against, not competition, but unfair competition. The protection which 
the patent laws, through tbt renaedies given, afford, is just as differ- 
ent from the right of protection against unfsur competition as two 
things can he. The two things are indeed almost, if not quite, oppo- 
sites. The patent laws give Ae exclusive right to make, use, or vend 
the patented thing, no matter how unlike the infringing thing may 
be made to appear. Unfair competition condemns the making and 
vending only of what has a fraudulent deceptive resemblance to an- 
other make. It does not condemn the making or vending of what is 
in function and substantial character the same thing if deceptive like- 
ness be absent. Notwithstanding this oppositeness, the two rights are, 
with strange frequency, confused. It is easy to find unfair ccwnpeti- 
tion when one makef puts upon the market the special make of an- 
other, for which a special demand has been created. It is not easy to 
find invention in every mere special make of garment which differs 
in design from other makes. So far as we have been able to discover, 
this is what and all the plaintiff has. 

The general kind of garments to which these patents relate were 
in vogue at a time "to which the memory of man runneth not to the 
contrary," because such garments go back to the time of "broad-faU*"* 
breeches. The patents, because of this, i:elate to improved forms and 
necessarily to what are reallv special makes of garments. The pat- 
ents have already been found to be invalid both in the Second circuit 
and in the Eastern district of Wisconsin, having been so declared in the 
case of Johnson et al. v. Lambert, 234 Fed. 886, 148 C. C. A. 484, and 
the unreported case of Johnson & Cooper v. Browning, King & Co 

[3] The opinions of Judges Mayer and Geiger have made any fur- 
ther discussion by us of no moment. We content ourselves, in con- 
sequence, with a statement of the general considerations involved. The 
consideration which may be first named is that we should follow the 
rulings made. It has been urged upon us that neither of these rulings 
is authoritative, nor the two more so. This is true only in a very 
narrow sense. The refusal to follow them means that for the time 
being the same patent is valid in one district or circuit, but not in 
others. If courts of the United States administering the same law 
declare one thing to be lawful in one district and unlawful in another, 
a situation is created which should be avoided, if possible. Trial courts 
may easily avoid it (unless conditions are exceptional) by accepting 
whatever ruling is made, if able, in good conscience, to accept it. 
Good conscience demanfls Intellectual integrity on the part of judges. 
Whenever a trial judge cannot accept a ruling (which does not au- 
thoritatively control him) made by another court, although of co- 
ordinate jurisdiction, he cannot, of course, follow it, but, whenever he 
can accept it, he should do so, and the fact that, if the question had 
first come before him, he would have ruled otherwise, weighs little.' 
Every consideration, including the wisdom of leaving to appellate 
courts to reconsider questions determined by other courts in sister 
districts, commands this. 
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We are able to accept, and do accept, the finding of invalidity -made, 
and the finding of this court might well rest upon the cited cases 
alone, which, until overruled by an appellate court, should be followed 
by this court 

One form of garment known to the trade was of the type of closed 
crotch union suit with a slit extending (from a point in the line of the 
backbone of the wearer and well up toward the shoulders) downward 
to end near the closed crotch. This slit was closed (when not needed) 
by its edges being extended into overlapping flaps. When the opening 
was needed, it was brought about by the material of each edge of the 
slit being drawn away from what we have called the backbone line, by 
which the opening was made as wide as desired and large enough to 
serve all purposes of its use. The inevitable effect was to* shorten the 
vertical dimension of the opening slit. This was thought to be a de- 
fect in the plan of the garment because it brought discomfort to the 
wearer. The obvious mode of relief was to provide more slack in the 
vertical length of the slit. The patentee secured it by en(Ung the slit 
not at and in the center of the closed crotch, but below it and to one 
side. This prompted placing it down one leg under the thigh, and the 
patentee so positioned the end of the slit in the right leg. So far as 
we can see, he might just as well have selected the other leg. This is 
all we can find in patentee's major patent. The thought of doing this 
might well be characterized as "clever" or even "ingenious," as that 
word is used with more or less inaccuracy in common speedi, or any 
other commending adjective might be applied to it. Was it, however, 
invention entitling the patentee to the reward of a monopoly which 
would compel by law the six or more million people who the patentee 
says wanted to wear a garment of that kind to buy of him or go with- 
out? 

This record shows that there were numerous variations (including 
this patentee's with the others) in the make of these garments. Some 
closed the slit by wide margins or edges on each side; some by a wider 
left-side margin overlapping the slit toward the right with no right-side 
margin or widened edgt; some having this overlapping flap of one 
form and some of another; some fastening it in one way and some 
another; some fasteners were made removable and some permanent; 
some ended the slit in the seam of the trouser leg; some at varying 
distances to the right side of the leg; some began the slit opening in 
line with the backbone, and some started it at varying distances to the 
right or left ; some made the right-hand edge of the overlap a straight 
line ; some a curve, and some put one or more angles in it ; some put 
fasteners at the upper right-hand corner of the flap of the same kind 
as the fastener at the lower point, and some had them different. The 
variations were almost without number. Did each one display in- 
vention? The strongest practical obstacle to holding that they did is 
the experience of each in the Patent Office. When the patentee filed 
his second application (or one of his applications), he admits there were 
20 (defendant counts 26) interferences declared. We understand the 
Patent Office, after holding them under advisement for seven or eight 
years, allowed every one of them. These were not all the patents, but 
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only those granted in one batch. The patent laws must be given a 
working construction. What is the practical result of allowing monop- 
<dies of each special make? What is a haberdasher or seamstress to 
do who is pestered by infringement warnings from this army of pat- 
entees? We can readily believe that each of these special makes had 
a merit of its own. It must, however, be evident that this is not the 
kind of merit which is rewarded with a monopoly. Skill, knowledge, 
resourcefulness, capacity, and all good qualities are deserving of praise, 
and for that matter of reward. They get their reward. Every man 
owes something to his profession, trade, or avocation. He owes it he- 
cause he is the beneficiary of other contributors. He cannot be re- 
warded, however, with a monopoly unless he has invented something. 
The distinction is not only real, but is made by the law for a very 
practical reason. Inventors are few; skilled designers, artisans, me- 
chanics, and workmen are many. The few may be given monopolies, 
whether very deserving or not ; the many cannot be granted monopolies 
no matter how meritorious their craftsmanship. An all sufficient ar- 
gument against the validity of these patents is afforded by the fact 
that there is not sufficient standing room in this art for all who have 
overcrowded it with demands for the right to monopolize it. 

We have been referred to the case of Globe Knitting Works v. 
Segal, 248 Fed. 495, 160 C. C. A. 505, as an authoritative support for 
these patents. If the ruling there made applies, these patents are with- 
out doubt valid. Does the ruling there made direct the ruling to be 
here made? We do not so read that case. The ruling of the trial court 
in that case was clearly based upon a finding of invalidity because, in 
the view of that court, all the patentee had there done was to substitute 
one material for another. It is true a finding of invalidity was side- 
stepped as unnecessary to be made because the defendant, not having 
used the same material as the patentee, was not an infringer. The 
Court of Appeals found that the patentee had done more than merely 
exchange the material of the prior art for another kind of material^ 
It followed that the finding of infringement should be reversed. Wfe 
see nothing in that ruling to affect the ruling to be made in the instant 
case. 

The bill filed is accordingly dismissed, with costs, for want of equity. 
The plaintiff, having no valid patents, has no exclusive property upon 
which the defendant could be trespassing and no equity upon which 
to base its prayers for relief. 
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PENROSE T. SKINNER, CoOector of Internal Revemie. 

(District Ck>urt, D. Ck>lorado. August 22, 1921.) 

No. 7016. 

1. Internal revenue <$=s>3S^Findii^ of faet by former Oomnissioner In a»- 
sesBing ineome tax should be regarded as finaL 

No authority has been vested iu the Commissioner of Internal Revenue 
to overrule and reverse the action of his predecessor in oflSce, and where a 
former Commissioner heard and determined a question of fact necessary 
to enable him to act intelligently in determining the amount of plaintiff's . 
net income on which he would be required to make a levy and assess- 
ment, and his finding on that issue has not been impeached, it should be 
regarded as finaL 

t. Internal revenue ^=:»38— Dedbdon of former Commissioner not eoneluslve^ 
when question Involved was dHTerent. 

Where the only question of fact under consideration on plaintiffs appli- 
cation to a former Commissioner of Internal Revenue for remission of an 
income tax assessed against him was whether he was within the class of 
persons entitled to deduct losses sustained in buying and selling stocks and 
securities, the Conunissioner's decision is not conclusive on the present 
Commissioner, where it now appears that plaintiff did not during the tax 
period sustain any such losses as those claimed. 

S. Internal revenue ^=>38^-Tax paid not reeoverable, when taxpayer not en- 
titled to deduetiona claimed^ whether asaesament made or not. 

Where a taxpayer's income tax return was ftilse, in that he had not ' 
sustained the losses deducted therein, the tax subsequently collected on 
the amount of such deductions was justly exacted, whether an assessment 
had or had not been made, and could not be recovered, there being no 
implied promise for Its return. 

4. Internal revenue ^=»d8— Limitation of actions to collect taxes inapplicable 
In suit to recover taxes already paid. 

Act Feb. 24, 1&19, § 250d (Comp. St. Ann. Supp. 1919, S 633d>^tt), pro- 
viding that no suit or proceeding for the collection of any income tax shall 
be begun after the expiration of five years from the date when the return 
was due or was made, has no application in an action to recover back a 
tax paid under protest 

At Law. Action by Spencer Penrose against Mark A. Skinner, 
Collector of Internal Revenue for the District of Colorado. On mo- 
tion by plaintiff for judgment on the pleadings. Motion overruled. 

Hamlin & Rothrock, of Colorado Springs, Colo., for plaintiff. 

J. Foster Symes, U. S. Dist. Atty., of Denver, Colo., for defendant. 

LEWIS, District Judge. This is an action of indebitatus assumpsit 
to recover $12,538.77 paid under protest by plaintiff to defendant. 
The amount was made up of $12,056.51 exacted from the plaintiff 
under the Act of October 3, 1913 (38 Stat. 166), as additional income 
tax for the year 1913, and the remainder, $482.26, was interest on that 
sum. 

The questions now presented arise on plaintiff's motion for judgment 
in his favor on the conceded facts which appear in the pleadings. 
Those facts, gathered from the complaint, exhibits thereto, and admis- 
sions in the answer, are these : Within the time required by the Act, 

^s9For other caees see same topic A KEY -NUMBER in all Key-Numbered Di^^ests ft Indezea 
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and on Pebmaiy 21, 1914, plaintiff made to the collector his individual 
return of his income for the year 1913, upofl which was assessed a tax 
of $1,919.83, which the plaintiff paid. The net income on which the 
first assessment was made was obtained by deducting from the gross 
a large amount as losses sustained and "incurred in trade" on account 
of corporate stocks held by plaintiff, some of which were represented 
, as worthless and others as worth far less than cost. After investiga- 
tion these losses were all disallowed as deductions by the commissioner, 
and the second assessment upon the full amount claimed and disallow- 
ed as losses was made and put upon the August, 1915, list for collection, 
making an additional tax of $12,056.51. 

On demand for pa3anent plaintiff presented to the commissioner his 
application and proof for remission of the second assessment. The 
commissioner granted a hearing and the point at issue was, whether the 
facts presented by the plaintiff brought him within the class of per- 
sons whose occupation permitted them, under treasury rulings, to claim 
the deduction as "losses actually sustained during tihe year, incurred 
in trade"; i. e., whether plaintiff was a licensed broker or member of a 
stock exchange en^ged ia bu3dng and selling securities for himself 
and others. Plaintiff adduced proof to establish that he was in the 
class, and prevailed ; so that in March, 1916, his application was sus- 
tained and the second assessment entirely remitted by Commissioner 
Osbom. In December, 1918, Commissioner Roper reassessed the 
amount claimed as losses and again plaintiff made application and pre- 
sented proof for remission of this assessment, on the same ground and 
for the same reasons as the ones heard by Commissioner Osbom, but 
Commissioner Roper denied the application, his reason therefor being 
that plaintiff was "neither a licensed broker nor a member of any 
stock exchange engaged in buying and sellingf securities for others as 
well as yourself " as set forth in his letter of July 17, 1919, to wit: 

Treasury Department. 

I Washington, July 17, IftlO. 

I Mr. Spacer Penrose, Colorado Springs, Colo. — Sir: Reference is made to 

your claim for the abatement of $12,056.51 additional individual income tax 

I fbr the year 1913. 

The basis of the claim is that this assessment was made upon the erroneous 

I disallowance by this ofDce of certain losses sustained by you in trade during 

i the year 1013. 

j The records of this office show that you filed individual income tax return 

for 1913, upon which you were assessed a total income tax of $1,919.88 ; that 
subsequently you were assessed an additional tax of $12,056.51, based upon 

I the report of a revenue agent, recommending the disallowance of $2^,280.95 

I taken by you as a/ deduction on account of a loss in dealing in securities. This 

! additional statement is shown on the August, 1915, list, page 2, line 22. In a 

' daim executed September 25, 1915, you requested the abatement of this ad- 

ditional assessment, basing your claim upon the statement that the same was 
made upon the erroneous disallowance 6f a deduction on account of losses 
sustained by you in trade. March i:L, 1916, this claim was allowed in full and 
the assessment on the August, 1915, list abated. Subsequently, a reassessment 
of $12,056.51 additional income tax for 1913 was made and appears on the 
December, 1918, list, page 2, line 22. 

I It appears from the revenue agent's report and it is admitted by you that 

during the year 1913, you were neither a licensed broker nor a member of any 
stock exchange engaged in buying and selling securities for others as well as 
yoursdf. 
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This Bureau has ruled, and now holds, that losses sustained in dealing in 
securities by one other than a licensed broker or a member of a stock ex- 
change, is not a loss sustained in trade or business, under the Act of October 
3, 1913, and therefore not an allowable deduction from income. 

The assessment of $12,056.51 additional Income tax for 1913, having been 
properly made, your claim for the abatement thereof is accordingly hereby re- 
jected. 

Respectfully, [Signed] Daniel C. Roper, Commissioner. 

On August 4, 1919, plaintiff paid the tax with interest under protest, 
and thereafter, on March 30, 1921, brought this action. 

On the foregoing facts the plaintiff contends (a) that the ruling of 
Commissioner Osbom in March, 1916, remitting the assessment was 
final and conclusive, and that the subsequent act of Commissioner 
Roper in making a reassessment was void, and (b) the reassessment, 
not having been made within the statutory time, is void. 

[1] If it were necessary to pass upon the first proposition noted 
above I Would, in the light of present investigation, decide the ques- 
tion with the plaintiff. No authority has been vested in a Commission- 
er to overrule and reverse the action of his predecessor in office. Com- 
missioner Osbom, acting under his authority, heard and determined a 
question of fact necessary to enable him tp act intelligently in ascer- 
taining and determining tfie amount of plaintiif's net income on which 
he would be required to make the levy and assessment, and his finding 
on that issue not having been impeached by the answer should, under 
every principle and rule of law, be regarded here as final. U. S. v. 
Kaufman, 96 U. S. 567, 24 L. Ed. 792; U. S. v. Savings Bank, 104 U. 
S. 728, 26 L. Ed. 908; Western Express Co. v. U. S., 141 Fed. 28, 72 
C. C. A. 516; Logan County v. U. S., 169 U. S. 255, 18 Sup. Ct. 361, 
42 L. Ed. 737; Burfenning v. Ry. Co., 163 U. S. 321, 16 Sup. Ct. 1018, 
41 L. Ed. 175 ; Gardner v. Bonestell, 180 U. S. 362, 21 Sup. Q. 399, 
45 L. Ed. 574; Ex parte I^rowe, Fed. Cas. No. 8,093 ; Ex parte Simp- 
son, Fed. Cas. No. 12,878; Dugan v. U. S., 34 Ct. Q. 458; Coming & 
Co. V. U. S., 34 Ct. CI. 271 ; City of Louisville v. U. S., 31 Ct. CI. 1 ; 
Stotesbury v. U. S., 23 Ct. CI. 285 ; Sybrandt v. U. S., 19 Ct. CI. 461. 
In the Sybrandt Case it is held that the law imposes on the Commis- 
sioner the duty of deciding whether a tax has been erroneously or il- 
legally assessed, and the courts cannot review the evidence and say 
that it did not support the finding. In Bank v. U. S., 15 Ct. CI. 225, 
it is said: 

"There is no donbt that an allowance by the Commissioner may be impeach- 
ed anywhere for fraud, for that avoids all contracts into which it enters as 
against the party defrauded; or for want of Jurisdiction; or for a mistake 
apparent upon the certificate of aUowance ; or generally for such other irregu- 
larities in the proceedipgs as would avoid an award made by arbitrators so 
far as the proceedings are similar; but not for what might seem to others 
to be a mere mistake of Judgment in the weighing and giving force and effect 
to evidence." 

And on the second proposition above noted I would hold against the 
contention of the plaintiff, if it were now necessary to definitely rule 
upon it. National Bank of Commerce v. Allen, 223 Fed. 472, 139 C. C. 
A. 20; National Bank v. Gill, 218 Fed. 600, 134 C. C. A. 358. The lan- 
guage of the statute construed m those cases is identical with that 
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found in the statute here under consideration in respect to the ques- 
tion raised. 

[2] But in my judgment, if both propositions were determined in 
favor of plaintiff that would not dispose of his motion for judgment ; 
for the answer sets up facts in defense that do not appear to have been 
investigated, considered and determined at the hearing before Commisr 
sioner Osbom. It runs thus : 

"And for a farther answer defendant alleges that In making his return for in- 
come taxes for the year 1913 plaintiff upderstated the amount of his net income 
f by overstating and making dalm for losses claimed to have been sustained In 

trade and business during the year 1913. That in his return plaintiff claimed 
a loss In trade in the sum of $269,380.95, which claimed loss in trad^, and no 
part thereof, was sustained by plaintiff during the year 1913. Defendant al- 
leges that the pretended losses in trade were claimed by plaintiff to have been 
sustained by depreciation in the capital stock of the United States Sugar & 
Land Company and the Ray Consolidated Copper Company. 

'That as to the United States Sugar & Land Company defendant alleges 

that on March 1st, 1913, said corporation was insolvent and its capital stock, 

both preferred and common, was valueless, having no market or real value, 

and that If plaintiff ever sustained any loss on account of investments in the 

capital stock of the United States Sugar & Land Company, such loss was sus- 

j tained prior to Mardi 1st, 1918, and was not a proper deduction from plain- 

I tiff's gross income for the year 1913. That as to the capital stock of the Ray 

Consolidated Copper Company, defendant alleges that plaintiff's pretended 

I loss was false, and that plaintiff sustained no loss whatever in trade In the 

I capital stock of the said the Ray Consolidated Copper Company." 

fS] The facts thus pleaded might be said in a broad sense to have 
j been embodied by plaintiff in his return, but it does not appear that they 

were in issue before the commissioner at the hearing. The proof pre- 
! sented by plaintiff at that time discloses that the one question of fact 

under consideration was, whether he came within the class of persons 
entitled to claim the losses imder the ruling theretofore made by tlie 
department and noted above. It was assumed that they had been sus- 
tained and incurred within the tax year, as claimed by the plaintiff in 
his return. The answer in effect alleges that the return was false in 
that respect ; and if false, the deductions claimed should not have been 
made, and the tax which the plaintiff now seeks to recover was justly 
I exacted from him regardless of whether an assessment had or had not 

been made. In Bailey v. Railroad Co., 22 Wall. 604, 22 L. Ed. 840, 
it is said in response to the contention that an assessment levied for in- 
ternal revenue was illegal and void (22 Wall. 638, 22 L. Ed. 840) : 

"Mere IrregularitieB may be passed over without remark, as the suit la an 
action of assumpsit brought by the plaintiffs to recover back money which 
they paid to the collector, and the burden is upon them to show that the 
defendant ex cequo et bono Is bound to refund the amount which they paid. 
Indebitatus assumpsit is founded upon what the law terms an Implied prom- 
ise on the part of the defendant to pay what in good conscience he is bound 
to pay to the plaintiff. Where the case shows that it is the duty of the de- 
fendant to pay, the law imputes a promise to fulfill that obligation, but the 
law never Implies a promise to pay unless som'e duty creates such an obliga- 
tion, and more especially it never Implies a promise to do an act contrary to 
duty or contrary to law." 

I The Act of October 3, 1913, requires that every citizen having the 

necessary net income shall pay the tax annually, and if the deductions 
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claimed in the return were not allowable as losses sustained and incur- 
red within the tax year, it was the duty of the plaintiff under the Act 
to pay the amount which he now sues to recover. If it had not been 
paid it might have been recovered by an action against him, even 
though the reassessment made by Commissioner Roper was a void act 
on his part, U. S. v. Chamberlin, 219 U. S. 250, 31 Sup. Ct. 155, 55 L. 
Ed. 204 ; and if recoverable against him in an action brought for that 
purpose there can be here, of course, no implied promise for its re- 
turn. 

[4] The period of limitation fixed in section 250 (d) of the Act of 
February 24, 1919 (40 Stat. 1083 [Comp. St. Ann. Supp. 1919, § 
6336%ttl), has no application here because this is not a suit or proceed- 
ing for the collection of the tax. 

The plaintifFs motion for judgment in his favor on the pleadings 
must be overruled. 



Id re WILL V. CONNELL C0« 

(District Court, N. D. Alabama, S. D. October 15, 1921.) 

No. 18085. 

L Bankruptcy <»=>303(3)— Evidenee held not to show ttiat elafanants had 
notice of bankropfe hmfjlyency when purcfaafihig sTOods. 

In a trustee's proceeding before referee in bankruptcy to set aside a 
transaction as a voidable preference, evidence held to show that the claim- 
ants had no notice, or knowledge of any facts sufficient to put them on 
notice, that the bankrupt was insolvent when the goods were delivered 
to them. 
t. Bankroptcy ^3»303(1)— Tmstoe, to have traiieaetioo deebured a prefer- 
eoee, must prove bankrupt knew of Us insolvency and that dalmanta 
had notice tbetef^t. 

' In a trustee's proceeding before a referee to avoid a sale as a prefer- 
ence, the trustee assumed the burden of showing, not only that the bank- 
rupt knew of his insolvency, but that the claimants, alleged to be the 
recipients of preferences, had notice or knowledge of bankrupt's insol- 
vency when the goods were deUvered. 

3. Bankruptcgr «=»303 (3) —Evidence lield not to show, that claimants acquired 

more property by purehase tiian sufficient to satisfy their respective ae- 
ceptances. 

Evidence held insufficient to show that the claimants acquired more 
property on the face of their purchase from the bankrupt than was suffi- 
cient to satisfy their respective acceptances. 

4. Sales ^==>210— Flndhig that no article was separated ftrom tiie mass was 

erroneous, wliere goods were placed in warehouse and certificates ismed 
to buyerSb 

V^here bankrupt sold goods to claimants and had them transferred to 
a warehouse, and uniform warehouse receipts drawn under Acts Ala. 
1915. p. 661 et seq., delivered to claimants, a referee's finding that claim- 
ants had bought no specific article, and that none was separated from the 
mass of property, so as to pass title, was error, particularly in view of 
Acts Ala. 1915, p. 666, f 2S, relating to warehousemen mingling fungible 
goods. 

^s»For other cases see same topic & KEY-NUMBER In all Key-Numbered DlgesU A Indexee 
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5. Bankraiitej «3>165 (3)— Buyers, taking^ ^ooAi mder lawful trade aeeepir 
anees, pacring for them^ they beli^ df^iveted tfaroogb a warehouse by re- 
ceipts^ was Dot a voidable prefereoee. 

Where claimants, buyers, executed lawful acceptances approximately 
30 days before delivery of the goods, payable to the bankrupt's order, 
and subsequent to the receipt of the money and prior to bankruptcy, the 
bankrupt delivered the goods due through a warehouse and warehouse 
receipts, the bankrupt's creditors enjoyed the fruits of the money, and 
the trustee cannot seize such goods as a voidable preference. 

In Bankruptcy. In the matter of the Will V. Connell Company, a 
corporation, bankrupt. On petition by the Central Grocery Company 
and others for a review of an order and decree by the referee, declar- 
ing a voidable preference. Order annulled and set aside, and claim- 
ants, the petitioners here, will by proper decree be granted their just 
relief. 

Wood & Pritchard and Thomas J. Judge, all of Birmingham, Ala., 
for claimants. 
Rudulph & Smith, of Birmingham, Ala., for trustee. 

CLAYTON, District Judge. This matter is before me on the peti- 
tion of the Central Grocery Company and others for review of the 
findings and decree and order of the referee made on September 10, 
1921. 

[1] The referee held that: 

•*2. With notice of then insolvency, of the bankrupt; and If such purdiase 
were allowed to stand, he would thereby receive a voidable preference; and 
further 

"3. Having attempted to make such purchase, with notice of such insol- 
vency, the transaction in each instance was fraudulent and void as against the 
trustee in bankruptcy, for the reason, among others, that the claimant ac- 
quired more property on the face of the transaction than was sufficient to 
satisfy the respective acceptances, for which the claim is made that the goods 
were to be in payment." 

He based these conclusions upon the theory that the petitioners had 
notice of the insolvency of the bankrupt, and therefore to allow their 
claims would be to give validity to a voidable preference, and that the 
claims of the petitioners are fraudulent and void as against the trustee 
in bankruptcy because, as he concludes, with notice of such insol- 
vency "the transaction" in the instance of each claimant "was fraudu- 
lent and void." 

A careful study of the evidence convinces me that the claimants 
had no notice or any knowledge of any facts sufficient to put them on 
notice that the bankrupt was insolvent when the goods were delivered 
to them. The testimony convinces me that the bankrupt himself did 
not know or believe he was insolvent at the time the goods, the sub- 
ject-matter of the litigation, were delivered to these claimants. See 
pages 21, 22, 23, 24, 25, and 35 of the record of the testimony. 

[2] Moreover, the trustee assumed the burden of going further than 
this, for it was incumbent upon him to show, not only that the bank- 
rupt knew of his insolvency, but to prove that the claimants, alleged 

^i^FoT Other cases see same topic & KET-NFMBER In all Key-Numbered Digests ft Inflexet 
278 r.— 19 



Digitized by 



Google 



290 278 FEDERAL REPORTER 

to be recipients of preferences, had notice or knowledge of the bank^ 
rupt's insolvency at the time the goods were delivered to them. To 
me it seems clear that the bankrupt did not realize his insolvency, and 
that no notice of his insolvent condition was ever brought home to the 
claimants, these petitioners. See the testimony of Rose Schillicci, 
pages 3 and 4 of the record. The other claimants testified substan- 
tially as Schillicci did. Each of them denied having any notice of 
the bankrupt's insolvency until the petition in bankruptcy was filed. 
It may be added that the trustee offered no evidence that any of the 
claimants had notice of the bankrupt's insolvency, and also it is to be 
said that the trustee failed to show that the bankrupt himself knew 
of the insolvency at the time the goods in question were delivered. 

The testimony shows that each of the claimants were small retail 
grocers whose entire time was taken up with the operation of their 
stores. The bankrupt was a wholesale grocer and broker, having large 
well-stocked storehouses in the wholesale district of Birmingham. 
The retail grocery stores of claimants were located, one at Bessemer, 
one at Brighton, one at Pratt City, and one at Ensley, all small towns 
some miles distant from the bankrupt's place of business. The bank- 
rupt as wholesale grocer was selling goods to retailers. This rela- 
tionship, however, could not have put the retailer on inquiry as to the 
financial condition of the wholesaler, especially in view of the fact that 
the goods were sold at open market prices. It is not pretended that 
any of the flour or lard was ever sold to any one of the claimants for 
less than the prevailing open market prices. The testimony is con- 
vincing that all of the goods were sold at the prevailing prices. 

[3] A careful consideration of the evidence convinces me that the 
claimants did not acquire more property on the face of the transac- 
tion than was sufficient to satisfy their respective acceptances. How- 
ever material or immaterial may have been this finding or observation 
of the referee, it is not supported by the evidence. I find ihf trans- 
actions of each claimant with the Will V. Connell Company to hd-^e 
been fair, open, and honest. Each transaction was had in the due 
course of business. No fraud, actual or constructive, whatever was 
perpetrated by any one of the claimants. 

I am clearly of the opinion, from the evidence, that the referee erred 
in his second and third findings of facts and his conclusions thereon. 
Tumlin v. Brvan, 165 Fed. 166, 91 C. C. A. 200, 21 L. R. A. (N. S.) 
960: Roseman v. Coppard, 228 Fed. 114, 142 C. C. A. 520. Both of 
these cases were decided by the United States Circuit Court of Ap- 
peals for the Fifth Circuit. 

[4] The other question in the case is the conclusion of the referee 
upon the undisputed evidence in the case. The referee found : 

'*1. That no one of the claimants made purchase of any 6i>eciflo article, and 

no specific article ^Yas separated from the mass of the property so aa to give 
the claimants title thereto." 

I have no doubt that he erred in this conclusion. The evidence 
touching this point consisted of warehouse receipts made out to each 
of the claimants, describing with particularity the amount of flour and 
lard claimed by each of the petitioners in these proceedings. The re- 
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ccipt in each case was issued by the Harris Transfer & Warehouse 
Company of Birmingham and accepted by the claimants prior to tiie 
bankruptcy. These receipts are in regular form, "uniform warehouse 
receipts," drawn in compliance with the provision of the act "to make 
uniform the law of warehouse receipts," etc. Acts of Alabama 1915, 
p. 661 et seq. The receipt in each case is signed by the warehouse 
company by its agent and also by the claimant. Each claimant's par- 
ticular property is described in his receipt. 

The evidence showed that during the month of January, or 30 days 
or more prior to the bankruptcy, each of the claimants executed sepa- 
rate trade acceptances due approximately 60 days after date, to cover 
the purchases of flour and lard made by the claimants, the petitioners, 
from the bankrupt. These trade acceptances were immediately dis- 
counted by the Birmingham Trust & Savings Bank, the bank with 
which the bankrupt did business, and the cash was then placed to the 
credit of the bankrupt. The money thus obtained by the bankrupt was 
used by it in the due and regular conduct of its business. About 30 
days after the bankrupt had obtained the money upon the trade accept- 
ances, the bankrupt "phoned" each of the respective claimants that it 
expected a large shipment from the "Hazel Milling Company" upon 
consignment, and that their flour was in its warehouse, and that the 
bankrupt needed its warehouse space and desired claimants to remove 
their flour at once. The claimants* stores were small and some miles 
distant from the bankrupt's store, and it was not convenient for them 
to take the flour at once; thereupon, at the suggestion of the bank- 
rupt, the bankrupt caused all and each of the claimants' flour to be 
hauled to the public warehouse of the Harris Company, and there 
stored separately in the name of each of the respective claimants, caus- 
ing uniform warehouse receipts to be issued to each claimant, describ- 
ing thereon the specific property stored in the warehouse. These re- 
ceipts were at once delivered to the claimants. There was no fraud, 
collusion, or bad faith between the warehouse company and the bank- 
rupt, or between the warehouse company and any of the claimants. 
On this hearing it was not asserted that there was any fraud in fact. 
However, the referee concluded that "no specific article was separated 
from the mass of the property, so as to give the claimant title thereto." 

Upon the evidence in this case I am forced to conclude that this find- 
ing of the referee was erroneous, and not based upon any evidence or 
facts. The evidence shows that tlie flour and lard described in the 
respective receipts was delivered to the pubUc warehouse, and there 
stored and held for the purchasers who had previously paid for such 
goods. To each claimant a separate uniform warehouse receipt was is- 
sued, describing his specific property. These facts constituted a com- 
pleted sale and delivery of the goods to each claimant. It is not true 
that the purchasers were unable to identify their specific property, for 
the facts show that some of the claimants did go to the warehouse, 
present their receipts, and withdraw from the warehouse part of the 
flour as it was needed by them in their retail business, prior to the 
bankruptcy of the Will V. Connell Company, the bankrupt here. 

The bankrupt had no right, legal or equitable, to disturb the claim- 
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ants in the enjoyment of the merchandise it had sold and delivered 
to them ; especially so in view of the fact that the bankrupt had col- 
lected all of the purchase price for the goods prior to their delivery. 
It cannot be maintained that the trustee has any greater right in this 
case than the bankrupt had. The rights of the trustee are as those 
of a judgment creditor only as of the bankrupt. As I have said, these 
goods were sold, delivered, and the money collected therefor some 
days prior to the bankruptcy; and all of the dealings and transactions 
had by and between the claimants and the bankrupt and the claimants 
and the warehouse storage company were regular, and without any 
taint of or even suspicion of fraud. Upon the day these claimants' 
merchandise was delivered to them at the warehouse there was no 
judgment creditor to complain, and no other one occupying such posi- 
tion. The bankrupt had no control over the flour and lard after it was 
delivered to the warehouse company. The claimants had no control 
over it until the warehouse receipts were presented, storage charges 
paid, and delivery demanded. Manifestly, therefore, it was immaterial 
as to how the goods were stored by the warehouse company in its 
warehouse. The company was compelled to deliver to each respective 
claimant the specific flour an^ lard called for in each individual re- 
ceipt upon demand. This is elementary common law. 

However, the goods in the present case were fungible goods, and as 
to such the Alabama act provides that : 

"23. If authorized by agreement or by custom, a warehouseman may mingle 
fungible goods with other goods of the same kind and grade. In such case 
the various depositors of the mingled goods shall own the entire mass in com-, 
mon and each depositor shall be entitled to such portion thereof as the 
amount deposited by him bears to the whcde.'' Acts of Alabama 1915, p. 666. 

In construing a similar section of the statutes of Iowa, Judge Wade 
of the District Court said : 

"Under Ck)de Supp. Iowa 1913, § 3138a23, a warehouseman may mingle 
grain or products covered by outstanding warehouse receipts with other grain 
or products of like grade, whether owned by the warehouseman or third par- 
ties, and it will not constitute conversion or confusion of goods." 

This case was affirmed by the Circuit Court of Appeals. Central 
State Bank v. McFarlin, 257 Fed. 535, 168 C. C. A. 519. The court 
said (257 Fed. 537, 168 C. C. A. 521) that: 

"The certihoates cover wheat and products. Appellant bank claims that 
this was legal under the Iowa statutes, and we shall assume, without decid- 
ing, that this is so. No specific proportion between wheat and products is 
mentioned. Under the statutes of Iowa the warehouseman had the right to 
mingle the wheat and products thus belonging to the bank with other wheat 
and products of like grade, whether belonging to the warehouseman or to 
third parties. This did not constitute conversion, nor confusion of goods." 

See Macy v. Roedenbeck, 227 Fed. 346, 142 C. C. A. 42, L. R. A. 
1916C, 12. . 

In the absence of such a statute it is to be observed that under gen- 
eral law when the bankrupt (the vendor), pursuant to an agreement 
with the claimants (the vendees), delivered the goods previously sold 
to claimants at the Harris Transfer & Warehouse Company, and caused 
warehouse receipts to be issued therefor in the name of each of the 
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claimants (the vendees), and when said warehouse receipts were ac- 
cepted pursuant to said agreement by the claimants, these acts consti- 
tuted a completed sale and delivery of such goods. The law is stated 
in 35 Cyc. 191» 193, in the following language: 

"As a general rule, In the absence of a contrary agreement, the seller is not 
bound to send or carry the £,oods to the buyer; but he fulfiUs the obligations 
by leaving or placing them at the buyer's disposal, so that he may remove 
them without lawful obstruction, especially if manual delivery is impractic- 
able, because of the bulk of the articles, in which case it is sufficient if the 
goods are pointed out to the buyer or he is told to take them away, or the 
goods being at a distance from the place of sale, the buyer is told to go and 
take them. And when goods are manufactured by the buyer, it is a sufficient 
delivery if when completed they are set apart and placed at the disposal or 
subject to the orders of the buyer. But the goods must be so placed that 
the buyer has access to them for the purpose of taking possession. 

"It is not necessary that the exact quantity should be segregated to consti- 
tute such selection and deUvery, but mere selection and segregation wUl not 
operate as delivery if in fact the conduct of the parties is such that no in- 
tent of the seller to surrender dominion qan be inferred. If the buyer is 
present and then and there agreed that he is entitled to take away from the 
common mass the quantity sold, weight and measure are not essential to a 
valid delivery. And when specific articles are sold if they are marked as 
purchased by the buyer and set aside for him this is such an appropriation 
as will constitute a delivery. 

**Ordinarily a delivery of goods by the seller to the carrier designated to 
the purchaser or to one usually employed in the transportation of goods from 
the place of the seUer to that of the purchaser, is a delivery to the pur- 
chaser, the carrier becoming the agent or bailee of the buyer." 

I am clearly of the opinion from the evidence in this case and from 
the terms of the warehouse receipts themselves that the warehouse 
company, when the goods described in the respective receipts were re- 
ceived by them, immediately became both the agent and bailee of the 
claimants, and therefore, as a matter of law, this consummated a per- 
fected sale and delivery of the goods to the respective claimants. 

[5] Now, taking. another view of the case, there is no doubt from 
the evidence that the bankrupt estate was not in any way depleted by 
the transaction had with these claimants and sought to be impeached 
by the trustee. The claimants executed lawful acceptances approxi- 
mately 30 days before the delivery of the goods in question, payable 
to the order of the bankrupt. Such trade acceptances, operating in 
the same way as here, were dealt with in the case of In re Grocers' 
Baking Co., ^66 Fed. 905, where the District Court said: 

"If not attended with fraud or bad faith, a mortgage to secure future ad- 
vances, though not so expressed on its face, is valid, as between the parties, 
and as against subsequent purchasers and incumbrancers as well, so far at 
least in regard to advances made before the equities of subsequent purchas- 
ers or incumbrancers attach." 

On appeal this case was aflfirmed, and specific reference made to the 
opinion from which the above quotation is taken. The trade accept- 
ances secured by the mortgage in the preceding quotation were for 
goods to be delivered in the future, and here, as in the Grocers' Baking 
Co. Case, all the goods due claimants under the trade acceptances in 
question were delivered to them prior to the bankruptcy, and there- 
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fore prior to the accrual of equities of subsequent purchasers or in- 
cumbrancers. 

Here the bankrupt discounted the claimants' trade acceptances exact- 
ly as was done in Re Grocers' Baking Co. It received in return for 
the acceptances their full face value, and used the money thus ob- 
tained in the proper and ordinary course of its business. Subsequent 
to the receipt of the money, and prior to the bankruptcy, the bankrupt 
delivered to the claimants the goods due under and by virtue of the 
terms of the trade acceptances. The banl^rupt received full pay for 
the merchandise now claimed by these petitioners. All the creditors 
of the bankrupt estate enjoyed the fruits of their money put into the 
bankrupt estate. And again it was held in Re Grocers* Baking Co., 
supra, that: 

"To constitute a prefereDtial transfer within the meaning of the Bankrupt- 
cy Act there must be a parting of the bankrupt's property for the benefit of 
the creditor and a consequent diminution of bankrupt's estate." Continental 
& Com. T. & S. Bank v. Chi. Title Co., 229 U. S. 435, 445, 33 Sup. Ot. 889, 57 
L. Ed. 1268, 30 Am. Bankr. Rep. 624, 628. 

The petitioners paid for the goods they now claim prior to the bank- 
ruptcy, and the goods were dehvered to their bailee, the warehouse 
company, prior to the bankruptcy. The trustee is without right to in- 
terfere with the claimants in the enjoyment of their property thus 
lawfully acquired. The effort of the trustee to impeach the transac- 
tions in the present case cannot be countenanced by a court of equity. 
He had no better right to interfere with the claimants' goods stored 
in a public warehouse than he would have had to recover from the 
claimants the goods in question, had they been delivered to them and 
placed in their own storehouses. 

Accordingly, the order and decree of the referee, made on Septem- 
ber 10, 1921, will be annulled and set aside, and the claimants, the 
petitioners here, will by proper decree be given their just relief. 



THE ROGDAl. 

(Dlstrtct Court, N. D. California, First Division. May 25, 1920.) 

No. 16824. 

1. Constitutloiial law ^=>68(1) — ^Court may not pa«s on rights of factions of 
foreign govemmeot to reeognition, wliero State Department baa recog- 
nized one. 

A court of admiralty held without jurisdiction to determine the right 
to a vessel, admittedly the property of the Russian nation, as between 
the so-called Russian Socialist Federal Soviet Republic, claiming to be 
the Russian government, but which has not been recognized by the 
United States, and the Russian government as represented by Its duly 
accredited ambassador, received and still recognized as such by the 
United states government, and who Is in actual possession of the vessel. 

^?7»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests ft Indexes 



Digitized by 



Google 



THE BOQDAI 295 

(278 F.) 

2. Intematioiial law ^=s>l(K— Jurisdiction may be qnestioaed by foreign repre- 
sentativei 

A suggestion that the court should not take Jurisdiction of a cause be- 
cause it involTes questions of national policy, within the province of the 
poliUeal department, may be received from the duly accredited represen- 
tative of a foreign country, though it should properly come from the 
appropriate executive department of our own government. 

In Admiralty. Suit by the Russian Socialist Federal Soviet Repub- 
lic, and Ludwig C. A. K. Martens, as its representative, against the 
steamer Rogdai. On motion to discharge attachment. Granted. 

See, also, 279 Fed. 130. 

Austin Lewis and R. M. Royce, both of San Francisco, Cal., for 
libelants. 

Ambrose Gherini, Nathan H. Frank, and Irving H. Frank, all of 
San Francisco, Cal,, for Russian Government, etc. 

DIETRICH, District Judge. This is an action in rem, brought 
against and to secure the possession of the Rogdai (or Rogday), a 
steamer lying in San Francisco Bay, state of California. By the bill 
it is represented that the libelant ''Russian Socialist Federal Soviet 
Republic" is a sovereign nation, and that it is the owner of the vessel, 
and that the other libelant, Ludwig C. A. K. Martens, is its agent and 
representative in the United States, duly authorized to act in its be- 
half. Process of attachment issued, by virtue of which the steamer 
was seized and is now held in custody by the marshal. The "Russian 
Government" and Boris Bakhmeteff, appearing specially, move for an 
order dissolving the writ of attachment. The motion is supported by 
"suggestion," signed by Boris Bakhmeteff, and under the seal of the 
Russian Embassy at Washington, accompanied by a certificate duly 
executed by the Department of State of the United States, on April 
6, 1920, certifying that Boris Bakhmeteff was formally received by 
the President as the duly accredited Ambassador Extraordinary and 
Plenipotentiary of Russia to the United States, on July 5, 1917, and 
that he has continuously since that date been recognized as such by 
the government of the United States, and further that the government 
has nQt received or recognized Ludwig C. A. K. Martens in any rep- 
resentative capacity, "nor has the so-called Russian Socialist Federal 
Soviet Republic been recognized in any way by the government of 
the United States." 

By the "suggestion" it is shown that the Rogdai is a "Russian naval 
transport under the command of Mili Gordener, a lieutenant com- 
mander in the Russian navy," that she was purchased for Russia in 
the United States on July 20, 1917, that thereafter under an agree- 
ment with the ambassador she was used by the United States govern- 
ment in prosecuting the war with Germany, and that on the 6th day 
of October, 1919, with the written consent of the Secretary of State 
of the United States, she was again taken over by the Russian Em- 
bassy at Washington, and was in its possession and under its control 
at the time of her seizure by the marshal. No counter showing is 

^E»For otb«r oases see same topic & KEY-NUMBER in all K«)r -Numbered Dlsesta ft Indexee 
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made by the libelants, except in so far as the averments in the libel 
to the effect that the "Russian Socialist Federal Soviet Republic" is 
Russia, or the Russian government, may be considered as such. 

[1] It will be noted that fundamentally there is no ccHitroversy 
touching the real ownership of the transport ; she belongs to Russia ; 
no adverse claim, either public or private, is involved. By Russia, of 
course, I do not refer to any particular political group or organiza- 
tion, but to the national entity or sovereignty. It follows that the is- 
sue is reduced to the simple question whether the Russian nation is 
represented by Ludwig C. A. K. Martens and the organization back 
of him or by Boris Bakhmeteff and the group for which he speaks. 
Plainly, consideration of such an issue upon the merits would of ne- 
cessity draw us into the realm of international diplomacy; and it is 
equally plain that no useful purpose could be subserved by such an 
investigation. If the court assumes the right to make an original 
inquiry, it logically follows that it must exercise its own independent 
judgment upon the facts thus disclosed and reach an independent con- 
clusion. In th^t view it might recognize Martens, while Washington 
recognizes Bakhmeteff. To state the proposition is to discredit it. 
True, the Russian sovereignty may speak through different repre- 
sentatives, and it may have business agents as well as diplomatic 
agents ; but all must derive their authority from a single source. The 
national will must be expressed through a single political organiza- 
tion ; two conflicting "governments" cannot function at the same time. 
By the same token, discordant voices cannot express the sovereign 
will of the American nation. Either the executive or the judiciary 
must be supreme in a given sphere. 

The question at issue is one of state; it involves international re- 
lations, and is primarily for the State Department. If, as contended 
by libelants, it be granted that a revolution has taken place in Russia, 
and that the Soviet Republic is in actual control, the question when, 
if at all, such de facto government shall be recognized, is a political 
one. It involves considerations of national policy, which are not jus- 
ticiable, and touching it the voice of the Chief Executive is the voice, 
not of a branch of the government, but of the national Sovereignty, 
equally binding upon all departments. Accordingly it must be held 
that the courts are po^verless to grant the relief which the libelants 
seek. It IS to be reiterated that we are not here concerned with the 
claim of a third party, either public or private, to the property in con- 
troversy, nor have we a case where the Department of State has 
failed to act, or where it is sought only to protect a party in actual 
possession. The case is one where the court is asked to take property 
conceded to be that of the Russian nation from the actual possession 
of those whom the State Department unmistakably recognizes as the 
accredited agents of the Russian government, and turn it over to other 
persons whom that department has declined to recognize as having any 
official standing whatsoever. 

[2J In assuming the correctness of the facts exhibited by the "sug- 
gestion" of the Russian Embassy and the certificate of the Secre- 
tary of State, I have not been unmindful of the objection interposed 
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by libelants to the reception and consideration of these documents. 
The competency of the certificate as proof of the facts therein set 
forth IS hardly open to question, and I have already held the facts to 
be material. The objections to the "suggestion" are overruled with 
less confidence. I am inclined to the view that logically the represen- 
tations made in the "suggestion" should come through the appropriate 
executive channels of the American government. As we have seen, 
the gist of the objection to the suit, and particularly to the attachment 
process, is that the controlling questions involved affect national poli- 
cies, touching which the authority of the State Department is supreme. 
But if, in so far as such policies are concerned, the courts are to defer 
to such authority, they should be advised of the executive will directly 
and from an authoritative source, and such source the foreign govern- 
ment may call into activity through appropriate diplomatic channels. 
The Florence H. (D. C.) 248 Fed. 1012, 1017. But the procedure here 
followed is not without precedent, and in view of the fact that the at- 
titude of the State Department is unmistakably shown, though not 
approving of the practice, I have thought it proper under the cir- 
cumstances to receive and give credit to the "suggestion." Whether 
the statements of fact made therein are or are not conclusive is a 
question which need not be decided, for libelants have tendered noth- 
ing in rebuttal. 

In the main the judicial decisions cited in the briefs for both parties 
are obviously distinguishable, but for convenience of possible refer- 
ence those thought to be most nearly in point are here noted: The 
Luigi (D. C.) 230 Fed. 495 ; The Johnson Lierhterage Co. (D. C.) No. 
24, 231 Fed. 365; The Attualita, 238 Fed. 909, 152 C. C. A. 43; The 
Florence H. (D. C.) 248 Fed. 1012; The Roseric (D. G.) 254 Fed. 
154; The Adriatic, 258 Fed. 902, 169 C. C. A. 622; Agency of Con. 
Car & F. Co. v. Am. Car Co. (D. C.) 253 Fed. 155; Id., 258 Fed. 
368, 169 C. C. A. 379, 6 A. L. R. 1182; The Conception, 6 Fed. Cas. 
No. 360; King of Spain v. Oliver, Fed. Cas. No. 7,814, 2 Wash. C. 
C. 429; Christensen v. Rogday, No. 16,797, this court; ^ The Gagara, 
[1919] Prob. Div. 95; The Dora, [19191 Prob. Div. 105, 88 L. J. P. 
[19191 101, 107; The Exchange v. McFaddon, 11 U. 'S. (7 Cranch) 
116, 3 L. Ed. 287; Thorington v. Smith, 75 U. S. (8 Wall.) 1. 19 L. 
Ed. 361 ; The Sapphire, 78 U. S. (11 Wall.) 167, 20 L. Ed. 127; The 
Diavis, 77 U. S. (10 Wall.) 15, 19 L. Ed. 875; Williams v. Bruffy, 
96 U. S. 176, 24 L. Ed. 716. 

The motion is allowed, and an order will be entered discharging the 
attachment. 

»279 Ped. ISO. 
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CHICAGO, M. ft ST. P. RY. CO. ▼. iSKNDALL, GovenMr, €i aL, 
and dglit other eaaes^ 

(District Court, S. D. Iowa. Central Division. October 28, 1921.) 

Nos. 4157-4163, 4166, 4168. 



1. Constituttonal law <$==>229(3)— TaxatioD <d=»37— Intendonal aBseaBment M 

differeol; dasMN? of property at dUrerent pereenta^ of value held eon- 
trary to state law and federal ConstitatioiL 

Code Iowa 1897, § 1336, and Code Supp. Iowa 1913, | 1305, reQuirin^ all 
property, with certain exceptions, to be valued for taxation at its actual 
value, prohibits inequality of treatment, and intentional, deliberate assess- 
ment of different classes of property at different percentages of the 
actual value constitutes unlawful discrimination, forbidden by the law, 
and hence by the federal Constitution. 

2. Courts «==>28;S (3) —Federal oourt noiay et^oio Intentional aaseesment of 

dUfereiit classes of property at ^Bfferent peroenta^^es of value. 

As the intentional deliberate assessment of different classes of property 
at different percentages of actual value, contrary to Code Iowa 1807, % 
1336, and Code Supp. Iowa 1913, § 1305, is contrary to the national Con- 
stitution, It may be enjoined by a federal court. 

3. Taxation ^==>498— Evidence held to* show actual value of farm laadb 

greater than assessed value. 

In a suit by railway companies to enjoin the assessment of their prop- 
erty at a greater percentage of its actual value than farm lands, evidence 
held to show that farm laiids in Iowa, assessed at ah average value of 
$76.77 an acre, has an average actual value of not less then $125 an acre. 

4. Taxation ^=s>49&— Temporary' Injunction against unequal assessments 

granted only to extent oonvincingly established. 

Temporary injunctions will be granted, restraining the assessment of 
railroad property at a greater percentage of Its actual value than other 
property, only to the extent that the evidence clearly and convincingly 
establishes the discrimination. 

In Equity. Suits by the Chicago, Milwaukee & St. Paul Railway 
Company, by the Chicago & Northwestern Railway Company, by the 
Chicago, Rock Island & Pacific Railway Company, by the Wabash 
Railway Company, by the Minneapolis & St. Louis Railway Company, 
by the Chicago, Burlington & Quincy Railway Company, and by the 
Atchison, Topeka, & Santa Fe Railway Company against Nathan E. 
Kendall, Governor, and others ; by the Dubuque & Sioux City Railway 
Company against George A. Burke, Auditor, and others; and by the 
Ft. Dodge, Des Moines & Southern Railway Company against Nathan 
E. Kendall, Governor, and others. On applications for temporary in- 
junctions. Injunctions granted, to the extent stated in the opinion. 

John N. Hughes, of Des Moines, Iowa, for plaintiff. 
Ben J. Gibson, Atty. Gen., for defendants. 

Before STONE, Circuit Judge, and WADE and MUJMCER, Dis- 
trict Judges. 

PER CURIAM. The jurisdiction of the court is settled by deci- 
sions of the United States Supreme Court, some of which are: Ray- 

^soFor other cases see same topic & KUT-NUMBBR In all Key-Numbered Digests & Indexes 
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mond V. Chicago -Traction Company, 207 U. S. 20, 28 Sup. Ct. 7, 52 L. 
Ed. 78, 12 Ann. Cas. 757 ; Home T. & T. Co. v. Los Angeles, 227 U. S. 
278, 33 Sup. Ct. 312, 57 L. Ed. 510; Greene v. L. & I. R. R. Co., 244 
U. S. 499, 37 Sup. Ct. 673, 61 L. Ed. 1280, Ann. Cas. 1917E, 88; 
Greene v. L. & N. R. R. Co., 244 U. S. 522, 37 Sup. Ct 683, 61 L. 
Ed. 1291, Ann. Cas. 1917E, 97; Union Pacific R. Co. v. Weld Coun- 
ty, 247 U. S. 282, 38 Sup. Ct. 510, 62 L.,Ed. lUO. 

[1, 2] The laws of Iowa require that railway property, farm lands, 
and all other property (with e;cceptions not here important) be valued 
for tax assessment at ''actual value." Section 1305, Iowa Code Supr 
plement 1913, and section 1336, Iowa Code 1897. This prohibits in- 
equality of treatment. Intentional, deliberate assessment of different 
classes of the above property at different percentages of "actual value'* 
results in the prohibited inequality of treatment, constitutes unlawful 
discrimination, is forbidden by the Iowa law, and therefore by tiho 
national Constitution, and can be prevented by the court. . 

The judges sitting are not in entire accord as to the proper bases to 
be used in arriving at actual values in these cases, but they are in com- 
plete agreement as to certain results. It is therefore thought unneces- 
sary to set out the various processes of reasoning which have led to 
these conclusions, but necessary only to announce the results. In ar- 
riving thereat, every advantage, where the evidence was doubtful, 
every reasonable presumption has been determined in favor of the 
defendants. 

f3] While no useful purpose could. be served, in these hearings on 
temporary orders, in discussing the evidence, which is considerable 
in volume and complex in its nature, it is thought not out of place to 
state the following, among many important elements revealed by the 
evidence: Land values for the whole state for taxation in 1921, as 
adjusted by the Executive Council, are some $4,000,000 less than for 
previous years. There is no question but that land values in 1921 are 
lower than in 1920 and 1919, but we are all agreed that the actual mar- 
ket value of farm lands in Iowa is much in excess of $76.66 per acre, 
the amount fixed as its actual value for taxation purposes, as adjusted 
by the Executive Council. 

The evidence in these cases embraces a statement of all recorded 
deeds given of Iowa land from January 1, 1920, to August 1, 1921 
(except quitclaim deeds and deeds reciting a consideration only of $1 
or of love and affection), and these deeds are from 97 of the 99 coun- 
ties .of the state, and include 33,686 transfers, covering 4,281,247 
acres of land, and state the aggregate consideration of $919,001,673, 
or an average sale price of $214.66 per acre. The United States census 
report for 1920 shows the average value of all farm lands in Iowa to 
be $227 per acre. There was corroborative evidence of value of over 
$200 per acre in affidavits from competent witnesses in practically 
every county of the state. On the other hand, there were affidavits 
from competent witnesses in many counties that the lands were not 
worth more than the assessed value ; but the evidence is very convinc- 
ing that Iowa lands are worth considerably more than $76.77 per acre. 
The amount of this excess is not agreed upon, but we all agree that the 
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average actual value of farm lands for 1921 cannot be less than $125 
per acre. Therefore the value fixed for taxation purposes does not 
exceed three-fifths of the actual market value. 

We are all agreed that the value of the railway property for 1921, 
as fixed by the Executive Council, is much in excess of three-fifths of 
its value. The exact degree of this excess can be more accurately de- 
termined upon final hearing. For many years, extending back into 
pre-war times, the Executive Council has fixed the same value each 
year upon the railway property involved herein. This year such value 
on all railways of the state, including those under consideration herein, 
was increased by the Executive Council over $37,000,000. No one 
will seriously contend that the actual value of railways, measured by 
any standard, has increased in 1921 from 1920, or 1919, or 1918, or 
1917. It is a matter of common knowledge that the future of the 
railways of the country is this year gravely uncertain, and that in 1921, 
with the rate problem, the wage problem, and shortage of freight and 
passenger business, the value of railways is at a low level. 

Actual railway values increase and decrease from year to year, as 
do the values of other property, depending upon times and conditions. 
In cases of the complainants Chicago & Northwestern Railway Com- 
pany, Chicago, Burlington & Quincy Railway Company, Chicago. Mil- 
waukee & St. Paul Railway Company, Chicago, Rock Island & Pacific 
Railway Company, Minneapolis & St. Louis Railway Company, Du- 
buque & Sioux City Railway Company (Illinois Central Railway Com- 
pany), and Ft. Dodge, Des Moines & Southern Railway Company, the 
evidence is convincing that the Executive Council intentionally and 
knowingly discriminated against each of such complainants, and in fa- 
vor of farm lands, in fixing the assessed valuation of the property of 
such complainants, and that such discrimination has continued for 
years. They have therefore each made out a case requiring the issu- 
ance of a temporary injunctive order. 

[4] Each of said complainants claims a much greater reduction than 
we have thought proper. While there is evidence tending to show that 
each of them may, on full and final hearing, be entitled to relief in a 
measure beyond that here accorded, we deem it highly proper, in these 
temporary orders, to restrict that relief to the measure which the evi- 
dence clearly and convincingly establishes. Such measure is, as to 
each of the just named complainants, except the Dubuque & Sioux 
City Railway Company (Illinois Central Railway Company), a reduc- 
tion of the assessment made by the Executive Council to a value equal 
to 90 per cent, of the value assessed against each of them for the tax- 
ing year of 1920. As to the Dubuque & Sioux City Railway Company 
(Illinois Central Railway Company), a reduction will be made to a 
value equal to the value assessed against that property for the taxing 
year of 1920. The evidence fails to establish the right of the com- 
plainants Atchison, Topeka & Santa Fe Railway Company and the 
Wabash Railway Company to the relief now sought. 

Order will be entered herein in accordance with the above deter- 
mination^ tmder proper conditions and bonds. 
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GRISCHY ▼. GALVIN. 

(District Court. S. D. Ohio, W. D. December 20. 1921.) 

No. 2997. 

CMirte «s»347— ConfotiDlty statute belcl not to InrBlidate rale of federal 
eourt 

Tbe conformity statute, "Rev. St f 914 (Comp. St f 1587), requiring the 
federal courts to conform '*a8 near as may be" to the state practice in 
actiona at law, does not require exact conformity in all respects, and la 
to be read in the light of section 918 (Comp. St | 1544), which author- 
izes the District Courts to make rules to regulate their own practice, and 
a rule of a District Court requiring every answer to admit or deny specifi- 
cally each material allegation of the petition, is valid and enforceable, 
though the state statute permits a general denial. 

At Law. Action by Oscar P. Grischy against John Galvin, admin- 
istrator. On motion to strike off answer. Granted. 

Elmer W. Grischy, George Domette, and Howard N. Ragland, all 
of Cincinnati, Ohio, for plaintiff. 

Frank H. Kunkel and Maurice L. Galvin, both of Cincinnati, Ohio, 
for defendant. 

PECK, District Judge. On motion to strike answer from the files. 
The ground of the motion is that the answer does not comply with 
paragraph 5 of rule 8 of this court, promulgated November 16, 1901, 
requiring every answer at law to admit or deny specifically each ma- 
terial allegation of the petition. The action is for attorney's fees for 
services alleged to have been rendered defendant's decedent, and com- 
prises a very long list of items. The answer admits tlie jurisdictional 
averments, the appointment of the defendant as administrator, and 
the presentation of the claim, and, "further answering, defendant de- 
nies each and every allegation in said petition contained, not herein 
specifically admitted to be true." 

The validity of the rule is challenged on the ground that section 914, 
Revised Statutes (17 Stat. 197, Act June 1, 1872 [U. S. Comp. Stat 
1916, § 1537]), known as the Conformity Act, provides that the prac- 
tice, pleadings, forms, and modes of proceeding in civil causes other 
than admiralty and equity causes in the District Court shall conform 
as near as may be to the practice, pleadings, and forms and modes of 
proceeding existing in the courts of record of the state, any rule of 
court to the contrary notwithstanding. Section 11314 of the General 
Code of Ohio states that the answer shall contain "a general or spe- 
cific denial of .each material allegation of the petition controverted by 
the defendant." But section 918, Revised Statutes (U. S. Comp. Stat. 
1916, § 1544), provides that District Courts are vested with power to — 

"make roles ♦ ♦ ♦ directing the returning of write and processes, the fil- 
ing of pleadings, the taking of rules, the entering and making up of Judgments 
by default, and other matters in vacation, and otherwise regulate their own 
practice as may be necessary or conrenient for the advancement of justice and 
the prevention of delays in proceedinga" 
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It is well settled that section 914 is to be read in the light of section 
918. In Indianapolis, etc., R, R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 
898, in ruling that a state statute, requiring the jury to answer special 
interrogatories in addition to their general verdict, was not binding up- 
on the federal court, the Supreme Court said of section 914: 

"The conformity is required to be 'as near a& may be^-Hoot as near as may 
be possible, or as near as may be practicable. This indeflniteness may have 
been suggested by a purpose: It devolved upon the Judges to be affected the 
duty of construiag and deciding, and gave them the power to reject, as Con- 
gress doubtless expected they would do, any subordinate provision in such 
state statutes which, in their judgment, would unwisely encumber the admin- 
istration of the law, or tend to defeat the ends of justice, in their tribunals." 

In the case of Shepard v. Adams, 168 U. S. at page 625, 18 Sup. Ct. 
214, 42 L. Ed. 602, in the opinion of the court by Mr. Justice Shiras, 
it is said : 

"We think It is sufficiently made to appear, by these citations from the stat- 
utes, that while it was the purpose of Congress to bring about a general 
uniformity in federal and state proceedings in civil cases, and to confer upon 
suitors in courts of the United States the advantage of remedies provided by 
state legislation, yet that it was also the intention to reach such uniformity 
often largely through the discretion of the federal courts, exercised in the 
form of general rules, adopted from time to time, and so regulating their own 
practice as may be necessary or convenient for the advancement of justice and 
the prevention of delays in proceedings." 

See, also, Boston & Maine R. R. v. Gokey, 210 U. S. 155, 28 Sup. 
Ct. 657, 52 L. Ed. 1002. 

While the general framework of the Ohio Code is no doubt, by sec- 
tion 914, Revised Statutes, the law of pleading of this court, it is also 
true that details going to form may be regulated by rule here for the 
advancement of justice and prevention of delays. 

In Hein v. Westinghouse Air Brake Co., 164 Fed. 79, the question 
was whether the District Court had power to change the rules of 
pleading required by state practice as to the form of the rqjlication, 
and in answering in the affirmative Judge Sanborn said (164 Fed. 83): 

"Section 914, then, is not mandatory in the sense of adopting every subor> 
dinate rule of the state practice. That practice as a whole is adopted ; but 
the court may reject some subordinate rule, and exercise some degree of dis- 
cretion in declining to confoi^n absolutely and entirely to the state practice." 

See, also, Collin County Bank v. Hughes, 155 Fed. 394, 83 C. C. A, 
661, for a partial catalogue of matters of state procedure as to which 
the Conformity Act has been held not binding in the federal courts. 
They include signature of summons, service, the time, form, and char- 
acter of the charge to the jury, motions for new trials, effect of spe- 
cial appearance, method of service, and time for filing answer. 

The rule here in question does not substantially alter the method 
of pleading authorized by the Code. It was intended to prevent the 
confusion which results from a commingling of admissions, qualified 
admissions, explanatory averments, and a general denial (Bakas v. 
Casparis Stone Co., 14 Ohio N. P. [N. S.] 577, 581), and to require 
of the defendant a specific answer, under oath, to each of the alle- 
gations to be met. That the rule is one convenient for the advance- 



Digitized by 



Google 



m'kasson v. union PAO. B. 00. -803 

(278 F.) 

ment of justice and the prevention of delays seems to be thoroughly 
demonstrated by the fact that it is substantially the same as the pro- 
vision found in equity rule 30 (201 Fed. v, 118 C. C. A. v), to the ef- 
fect that the defendant in his answer shall, in short and simple terms, 
set out his defense to each claim asserted by the bill, omitting any 
mere statements of evidence and avoiding any general denial of the 
averments of the bill, but specifically admitting or denying or explain- 
ing the facts upon which the plaintiff relies, unless the defendant is 
without knowledge, in which case he shall so state, such statement 
operating as a denial. 

It is therefore concluded that the rule here challenged is one which 
the court had power to make. The answer does not comply with its 
requirements, and must accordingly be stricken from the files. 



McKASSON V. UNION PAO. R. GO. 

(District Court, D. Wyoming. January 30, 1922.) 
No. 1220. 

1. Pleading: <S==>198 — ^Petition by joint plaintiff which falls to state a cause of 

action as to one held deDAorrable. 

Uncber Gomp. St. Wyo. 1920, § 5651, subds. 4 and 8, providing tliat a 
misjoinder of parties plaintiff, or failure of the petition to state facts con- 
stituting a cause of action, shall be a ground of demurrer, a petition by 
joint plaintiffs, which states a cause of action a« to one, but as to the 
other does not, is demurrable. 

2, PleaAng <@=:»193 (6) —Petition held demurrable for mdsjoinder ot plaintiffs. 

The petition In an action against a railroad company for negligenco 
causing the death of an employ^, whether based on section 1 of the federal 
Employers' Liability Act (Comp. St § 8657), or on the state Railroad 
Employers* Liability Act (Comp. St. Wyo. 1920, | 6886), both of which 
statutes give the right of action to the personal representative of deceased, 
held demurrable, where the personal representative and the mother of 
deceased join as plaintiffs. 

At Law. Action by Mary J. McKasson, administratrix of the estate 
of Patrick A. McKasson, deceased, and Mary J. McKasson individu- 
ally, against the Union Pacific Railroad Company. On demurrer to 
petition. Demurrer sustained. 

Edwin N. Burdick and Clarence O. Moore, both of Denver, Colo., 
for jplaintiff. 

Herbert V. Lacey and John W. Lacey, both of Cheyenne, Wyo., for 
defendant. 

KENNEDY, District Judge. This action is brought by the plain- 
tiff to recover damages against the defendant, growing out of the al- 
leged negb'gcnce of defendant in causing the death of Patrick J. Mc- 
Kasson, while employed by defendant as a brakeman in the operation 
of defendant's railroad at Rock Springs, in the state and district of 
Wyoming. The action is brought in the name of Mary J. McKasson, 
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as administratrix of the estate of the deceased, and also of Mary J. 
McKasson individually (she being the mother of deceased), as joint 
plaintiffs. 

[1] The matter comes before the court upon a demurrer filed by 
defendant, containing two grounds: First, a general demurrer that 
the facts stated are not sufficient to constitute a cause of action ; and, 
second, a misjoinder of parties plaintiff. Both grounds of the demur- 
rer are directed, however, to the same general defect in the petition, 
to wit, that Mary J. McKasson as an individual is not a proper party 
plaintiff. Counsel for the defendant contend that the petition, so far 
as Mary J. McKasson as an individual is concerned, does not state 
facts sufficient to constitute a cause oiE action, and that upon the second 
ground stated in the demurrer, under our Code pleading in the state of 
Wyoming, which practice in law cases this court will follow as near 
as may be, the misjoinder of parties plaintiff is the rule which should 
be applied to this case. 

The demurrer must be sustained on either ground or both. To main- 
tain an action in the name of joint plaintiffs all plaintiffs must have a 
common ground for the relief sought. If one of the joint plaintiffs, 
therefore, has no cause of action it comes within the rule that the pe- 
tition as to such plaintiff does not state facts sufficient to constitute a 
cause of action, and therefore must fail as to the joint plaintiffs. Like- 
wise the same rule would obtain under the provisions of the Code as 
applying to a misjoinder of parties plaintiff, where one has a cause of 
action and the other has not. The reasons for the ruling of the court 
upon both grounds of the demurrer may be briefly stated as follows : 

Section 5651, of the Wyoming Compiled Statutes provides in subdi- 
vision 4 that the misjoinder of parties plaintiff, and in subdivision 8 
that the petition does not state facts sufficient to constitute a cause of 
action, shall be grounds for demurrer available to the defendant. 

[2] The petition alleges that the defendant railroad company is a 
common carrier, that it was operating cars, locomotives, and trains 
over its tracks at Rock Springs, in the state of Wyoming, at the time 
of the injuries to plaintiff, which afterward resulted in his death, and 
that such injuries and death were caused by the alleged negligence 
of the defendant. There is no affirmative allegation in the complaint 
(which under the practice in this jurisdiction following the state 
practice should be denominated a petition) that the defendant railroad 
company is engaged in carrying on interstate commerce or otherwise. 
However, this would appear to be immaterial so far as the effect of 
the demurrer is concerned. If the defendant is operating a railroad 
entirely within the state of Wyoming, it would come within the rule 
laid down in the state Railroad Employers' Liability Act, found in 
sections 5386 to 5389, inclusive, of the Wyoming Compiled Statutes 
1920; or if not within the state Employers' Liability Act the cause 
would at least be governed by section 5560 and 5561 of the Wyoming 
Compiled Statutes 1920. In the so-called Employers' Railroad Lia- 
bility Act, above referred to, a cause of action growing out of the 
death of the employe holds the railroad company liable to the personal 
representative of the deceased for the benefit of the surviving widow, 
children or parents, or the next of kin, as the case may be. 
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Under sections 5560 and 5561 it is provided that causes of action 
such as we have here may survive, and that such a cause of action 
shall be brought in the name of the personal representative of the de- 
ceased, and amounts accruing therefrom shall be distributed in the 
manner provided by the statutes relating to the distribution of per- 
sonal estates of deceased persons. It will therefore be seen that, if 
these sections are held to apply, then the action must be maintained 
only in the name of the personal representative of the deceased. If 
the cause of action might be held to be within the federal Employers' 
Liability Act (Act April 22, 1908, c. 149, 35 Statutes at Large, 65 
[Comp. St. §§ 8657-8(565]) the same rule would apply, for the reason 
that this act provides that the railroad company engaged in com- 
merce between the several states shall be liable in damages on account 
of the death of an employe to his or her personal representative for 
the benefit of the surviving widow or other heirs, as the case may be. 

Therefore, under any of the provisions of law giving a remedy to 
the parties aggrieved, as in this case, which could possibly be made to 
apply, the action v/ould accrue to the personal representative of the 
deceased and to no other person. The demurrer will therefore be 
sustained, and the complaint be dismissed, at plaintiffs' costs, without 
prejudice, reserving, however, to the plaintiff McKasson, as adminis- 
tratrix, the right in lieu of such dismissal to file within 20 days aa 
amended petition and to furnish the attorneys for the defendant a 
copy of the same, and in the event of the exercise of such option by 
said plaintiff that the defendant be given 20 days thereafter within 
wfiich to plead to said amended petition. 

The order may reserve an exception to the plaintiffs upon the ruling 
of the court. 



W. A. SCHLEIT MFG. CO^ Ine., ▼. SYRACUSE RADIATOR CO^ Inc., et aL 

(District Court, N. D. New York. January 24, 1922.) 

L PatenlB ^=3»328--1474,525, for teift regulaior for water heaters^ held valid 
and inf ringed. 

Tlie Schleit patent, No. 1,174,525, for draft regulator for liot water 
heaters, held i^ot anticipated, valid, and infringed. 

t. Pataito «B>917-*Rigfat to injuDetion not d^eated by diseonflnuaiice of in- 
friogementi. 

The owner of a patent is entitled to an injunction against an infringer, 
though infringement has been discontinued. 

In Eqtrity. Suit by the W. A. Schleit Manufacturing Company, 
Inc., against the Syracuse Radiator Company, Inc., and others. De- 
cree for complainant. 

Denison & Thompson, of Syracuse, N. Y, (Eugene A, Thompson, 
of Syracuse, N. Y., of counsel), for plaintiff. 

George H. Bond, Clarence R. Kin?, and F. G. Bodell, all of Syra- 
cuse, N. Y. (Arthur E. Parsons, of Syracuse, N. Y., of counsel), for 
defendants. 
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COOPER, District Judge. [1] This is a suit for infringement of 
Letters Patent No. 1,174,525, issued March 17, 1916, to W. A. Schleit 
and by him assigned to the plaintiff corporation. The patent is for-a 
draft regulator for hot water heaters, and the claims in suit are three 
in number, the first, second, and fifth. The patent describes a heater 
which embodies a combustion chamber and a smoke chamber separatea 
by a draft valve, which has a lost motion connection with one end of 
a lever. This lever is pivoted in the smoke chamber, and the other 
end of it is in contact with a check damper, which controls the air 
inlet through the smoke chamber, but is not connected to it. 

By the means described in this patent a close regulation of tem- 
perature is maintained. Upon a rise of the temperature of the water 
in the water heating system connected with the heater to a predeter- 
mined point of regulation, the thermostatic regulator operates to open 
a check damper, and thereupon the draft damper, restrained from 
closing by the closed check damper, is free to close, and updn a de- 
crease in the temperature of the water the check damper automatical- 
ly closes and operates the lever connected to the draft damper and 
causes the same to open. The claims are as follows : 

Claim 1 : "A heater having a check damper and a draft damper, means for 
operating the check damper, and means attached to a wall of the heater and 
In contact with the check damper for transferring the movement from the 
check damper to the draft damper in reverse form." 

Claim 2 : "A heater having a combustion chamber and a smoke chamber, a 
draft damper for the combustion chamber and a check damper for the smoke 
chamber, means within the smoke chamber and attached to a wall thereof for 
transferring movement from the check damper to the draft damper in reverse 
form, and means for operating the check damper." 

Claim 5: "In a water heater, a check damper, a draft damper, a supporting 
member for said draft damper pivoted to a wall of the heater and having a 
lost motion connection with said draft damper, means for operating the check 
damper, said supporting member being operated by the movement of the check 
damper to open and close the draft damper." 

The defendant conceded that it manufactured six heaters somewhat 
similar to the plaintiff's construction, and also that it had changed 
its construction immediately after receiving notice from the plain- 
tiffs of the alleged infringement. This suit merely involves the old 
construction, the manufacture of which has since been abandoned by 
the defendant, the plaintiff not desiring to litigate at this time the later 
or present construction. 

The defendant's machine is substantially a copy of that of the Schleit 
patent. While the defendants contend that the lever in their con- 
struction is not pivoted at the same place as that of the Schleit patent, 
they assert that the draft damper was operated by means controlled 
by the thermostatic regulator, and that the draft damper was con- 
nected by a chain to the inner end of a lever pivoted to the wall of the 
smoke chamber, and that the other end of the lever engaged the inner 
face of the check damper. Pivoted to the wall of the smoke chamber 
is substantially the same construction as is disclosed in the Schleit spe- 
cification. It is specified in claim 2 thereof as "means within the smoke 
chamber and attached to the wall thereof." The fact that the smoke 
chamber in the patent is directly above the combustion chamber, while 
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the smoke chamber of the defendant's structure is at the side, does not 
enable the defendants to escape infringement; the s&me being substan- 
tially an equivalent. Palmer v. Superior Mfg. Co., 210 Fed. 452, 127 
C. C. A. 284: Union Paper Bag Mfg. Co. v. Murphey, 97 U. S. 120, 
24 L. Ed. 935. It thus appears that the two structures are substan- 
tially the same, and the method of operation substantially identical 
within the terms of the patent. 

The question then arises : Has the plaintiff a patentable invention ? 
The best evidence of the novelty and utility of the Schleit patent is the 
fact that the defendant copied it. While the general art is not new, 
the Schleit patent is an improvement in the simplicity of operation 
and economy of construction, in that but one connection to the con- 
trolling valves is necessary. The fact that the plaintiffs themselves 
do not now manufacture the article is immaterial, as they may do so, 
and have granted licenses to others who have manufactured it. 

Of the patents cited by the defendant to prove prior art, the Miller 
patent, No. 548,079, does not disclose a pivot member, but rather two 
valves, which are tightly connected to each other by a link which per- 
mits no relative movement of the two valves from a draft damper to 
a check damper in reverse form. Neither is there the means pivoted 
within the smoke chamber and attached to the wall thereof in the Hall 
patent, No. 692,277. That patent discloses a construction in which 
the operating mechanism has a separate connection to each damper. 

In the Adair patent, No. 952,310, the pipes controlled by the damper 
are connected independently one above the other. Other patents cited 
are not anticipatory of the Schleit patent. The plaintiff's patent, there- 
fore, is valid and infringed as to the claims in suit. 

[2] Regardless of the fact that the defendant has ceased to fur- 
ther manufacture the construction, the plaintiff is entitled to the se- 
curity of an injunction. Celluloid Mfg. Co. v. Arlington Mfg. Co. 
(C. C.) 34 Fed. 324; Sawyer Spindle Co. v. Turner (C. C.) 55 Fed. 
979. The bill, however, is dismissed as to the individual defendants 
Jones and Collins; they being at the time merely agents of the de- 
fendant corporation, and having no activities outside of those of the 
corporate defendant. 

The plaintiff is instructed that in any communications to the trade 
regarding this litigation it must advise the trade that this adjudication 
in no way affects the construction of defendant's gr^cnit apparatus; 
that no claim for infringement was made in this suit against defend- 
ant's commercial structure, now being manufactured. 

The plaintiff may have a decree. 
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UNIfTED STATES ¥. ALEXANDER. 

(District Court, S. D. Florida.) 

1. Intoxicating liquors <&»249 — Seareb warrant held Totd for InsulBdei^ de- 

scription of premlsee. 

A search warrant for Intoxicating liqnors, describing the pla4!e to l>e 
searched as the premises of a person named, **corner Davis & Ashley St^ 
Jacksonville, Duval county, Florida," held void for insufficiency of descrip- 
tion of the place. 

2. Iiitoxtcating liquors <S=s»255 — Illldt liquor, seized under invalid search war- 

rant, wiU not be returned. 

Illicit liquor, though seized under an invalid search warrant, will not 
be returned, but will be ordered destroyed. 

Criminal prosecution by the United States against Jim Alexander. 
On motion by defendant, attacking validity of search warrant, and 
for return of property seized thereunder. Search warrant held void, 
and property ordered destroyed. 

Damon Yerkes, Asst. U. S. Dist. Atty., of Jacksonville, Fla. 
Richard P. Daniel, of Jacksonville, Fla., for defendant. 

CLAYTON, District Judge. A sworn motion was filed by defend- 
ant in this case, attacking the validity of a search warrant issued by 
the United States commissioner, under which warrant property of 
defendant had been seized, and also praying for a restoration of said 
property. The search warrant thus attacked was issued by the United 
States commissioner for this district on August 23, 1921. Said war- 
rant recites: 

''Whereas, complaint under oath and in writing bas this day been made 
before me by C. E. Miller, of Internal Revenue, alleging that intoxicating 
liquor has been sold and is unlawfully concealed upon and by the use of 
corner Davis & Ashley St., Jacksonville, Duval county, Florida, being the 
premises of Jim Alexander, and being situate and within the district above 
named: You are hereby commanded, in the name of the President of the 
United States, to surrender the said premises," etc. 

The return made upon the above virarrant shows that 32 half pints 
of illicit liquor were found upon the premises seardied. Defendant's 
motion attacks the validity of this search warrant upon the following, 
among other, grounds: 

**<!) That said property was seized under an alleged search warrant which 
was and is void. 

"(2) Because the pretended search warrant, .under authority of which 
said property was seized, did not sufficiently describe the premises to be 
search**d." 

[1] Counsel for defendant contends that the description of the 
premises to be searched in the above warrant was too vague and in- 
definite to render the search warrant of any validity by reason of the 
fact that any one of four places could be searched under it if it had 
been legal. In support of this m.otion, counsel for defendant cites the 
cases of United States v. Kozman, and United States v. Keydoszius, 
both reported in 267 Fed, at page 866 et sequitur, and the case of 
United States v. Mitchell et al. (D. C.) 274 Fed. 128. 
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In the Kozman Case the still and contents for making distilled spirits 
were seized under a search warrant describing the place to be searched 
as "being the premises of William Kozman, 123 Garfield street/' in 
Ddiyton, Ohio. The search was made at 123 North Garfield street. 
There was also a South Garfield street in Dayton, Ohio. The court in 
its opinion said : 

"The description of Kozman's premises was insufficient. There were two 
Garfield streets, and the statement does not locate his residence on either." 

In the Keydoszius Case the place to be searched was described as, 
^'being the premises of John Doe (Kardost), comer of Troy and Dell 
streets," in Dayton, Ohio. It will be noted that the description in this 
case is the same as in the present case. The court said the search 
warrant was insufficient and the search and seizure were unauthorized. 
It is true that the affidavit in the Keydoszius Case was made upon 
information and belief, and the court did not definitely state in the 
opinion upon which defect it based its decision, but it is probable that 
both defects were considered by the court. 

In the Mitchell Case the search warrant authorized a search of "880 
Bush street." This particular place was a building containing four 
apartments. Defendant occupied apartment No. 4, The officers mak- 
ing the search, before entering the premises, telephoned the commis- 
sioner and received permission over the phone to insert in the warrant 
the words, "By order of Com. KruU, this to specify Apt. 4, especially," 
The officers then proceeded under this warrant as amended and seized 
a considerable quantity of liquor. In granting a motion to restore the 
property to defendant, the court in its opinion said : 

"It is not merely a pro forma matter, bnt one of utmost importance, that 
search warrants should be properly issued in the first instance. They should 
not be lightly applied for, nor lightly Issued, as they trespass upon the most im- 
portant rights of the people. When issued, they should be promptly served 
and promptly returned. It should go without saying that they are of such 
grave importance that they may be amended, if at all, only by the officer issu- 
ing f^em, and then only in conformity with the affidavits or depositions upon 
which they are based. In the present Instance we have an all-devouring war- 
rant issued against an apartment house where many families reside. This of 
Itself is sufficient to condemn it, as it was never claimed that the whole prem- 
ises should be searched. 'Particularly describing the place to be searched' is 
the langniage of the Constitution, and 'particularly describing the property 
and the place to be searched* is the language of the act. The warrant could 
not be amended by the officers upon a telephone communication from the 
commissioner, nor could he himself amend it unless the affldavi|; itself were 
so amended as to specify the particular apartment to be searched." 

[I] The court in the present case is inclined to follow the cases 
above. cited. It is apparent here that the search warrant failed to 
"particularly" describe the premises to be searched as required by the 
Constitution. It was therefore insufficient and void, and the search 
and seizure of defendant's property thereunder was illegal, and all 
proceedings had under and by virtue of said search warrant were a nul- 
lity and of no effect. However, it appears that the property seized in 
this case was "illicit liquor," commonly called "moonshine** or "shine," 
made contrary to law, and the same should be destroyed by the marshal 
of this court. 
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An order may be entered that said search warrant is illegal, void, 
and of no effect, and that said "illicit liquor" be immediately destroyed 
by the marshal of this court. 



CAMDEN FORGE €0. v. NATIONAL SALES & TRADING €0. 

(District CJourt, B. D. Pennsylvania. January 18, 1922.) 

No. 8496. 

Pleading <d=>49— Addon for breach of warranty must proceed oa definite 
theory. 

Sales Act Pa. May 19, 1915 (P. L. 543, 562, § 69; Pa. St 1920, § 
19717), provides (1) that, where there is a breach of warranty by the 
seller, the buyer may at his election "(b) accept or keep the goods, 
and maintain an action against the seller for damages for breach of war- 
ranty; * ♦ ♦ (d) rescind the ♦ ♦ * sale and refuse to receive 
the goods, or. If the goods have already been received, return them or 
offer to return them to the seller, and recover the price or any part 
thereof which has been paid. Second. When the buyer has claimed 
and been granted a remedy in any one of those ways, no other remedy 
can thereafter be granted." Held, that a buyer may not defer his elec- 
tion until trial, but that his action must be based definitely on one or 
the other of the remedies given. 

At Law. Action by the Camden Forge Company against the Na- 
tional Sales & Trading Company. On rule to strike off statement of 
claim. Rule made absolute. 

Levi & Mandel, of Philadelphia, Pa., for plaintiff. 
George Wanger, of Philadelphia, Pa., for defendant. 

THOMPSON, District Judge. The plaintiff claims upon a con- 
tract to purchase from the defendant 500 tons of steel billets warrant- 
ed to be free from cracks, pipes, seams, and other defects. It alleges 
shipment and delivery to it of 584 tons at $55 per ton, at a total price 
of $£9,810.39, received at its plant and paid for after the usual and 
customary inspection. It alleges that the billets were defective, 
through the existence of seams, porosity, and segregation, and that 
it was impossible, by the ordinary means of testing employed in the 
trade, to discover these defects until the billets were actually put in 
process of forging. It alleges an offer to return to the defendant, and 
possession subject to its orders, and a right under a custom to re- 
cover the purchase price by reason of such defects and claims the 
amount of the purchase price paid, together with freight charges. 
Having stated the above cause of action, the plaintiff claims, in the 
alternative, damages for breach of warranty consisting of the dif- 
ference between the contract price and the market value as scrap 
of the material delivered, at the respective times of delivery. 

The position of the plaintiff is that, if it should be precluded from 
recovery of the price paid through delay in the testing and inspection 
and rejection of the steel, and should be thereby forced to abandon 
its theory of holding the steel as bailee for the defendant, it may shift 
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Its ground at the trial, proceed upon the theory that it took title to the 
steel, and recover damages for the breach of warranty. 

The cause of action first alleged is that available to the plaintiff 
under section 69 of the Sales Act of May 19, 1915, P. L. 562, clause 
(d), and the alternative under clause (b). Pa. St. 1920, § 19717. The 
pertinent parts of the section are as follows : 

"First. Where there is a breach of warranty by the seUer, the buyer may, 
at his election: ♦ ♦ * 

"(b) Accept or keep the goods, and maintain an action against the seller 
for damages for breach of warranty ; • ♦ ♦ 

"(d) Rescind the contract to sell or the sale and refuse to receiye the 
goods, or, if the goods have already been received, return them or offer to 
return them to the seller, and recover the price or any part thereof which 
has been paid. 

"Second. When the buyer has claimed and been granted a remedy in any 
one of those ways, no other remedy can thereafter be granted." 

The office of pleadings is to inform the opposite party of the nature 
of the claim or defense. A defendant cannot be required to answer 
a claim in the alternative which leaves the plaintiff free to make its 
election at the time of trial. The two theories set up in the alterna- 
tive by the plaintiff are entirely inconsistent. If the plaintiff has any 
cause of action, it either rescinded the contract of sale and oflEered 
to return the billets to the seller, in which case, if the proof is suffi- 
cient, it may recover the price paid, or it accepted the merchandise, m 
which case the title passed to it, and its right of action is for dam- 
ages for breach of warranty. It must proceed upon a definite theory, 
and the statement must be good upon that theory, or it will not sus- 
tain a judgment. The right of election is not one which may be de- 
ferred until the trial. The theory upon which the plaintiff proceeds 
must be set out in the statement of claim. 

Unless, therefore, the plaintiff shall file within 10 days a statemeat 
electing to proceed upon one or the other of the two inconsistent causes 
of action set out in its statement of claim, the rule to strike off the 
statement of claim will be made absolute. 



THE B08E REICHERT. 
THE JOHN F. LEWia 

(District Court, S. D. New York. March 31, 1?20.) 

ODllifllon ^»95(7) — Both tugs held at fault for failure to keep proper lookout 

Two tugs held both at fault for failure to Iceep proper loolcont, as a 
result of which neither observed the approach of the other iu time te 
avoid a collision, by which a cattle float in tow of one of them was in- 
jured, and the fact that the cattle float and its tug were not in the middle 
of the river held only a condition, and not a cause, of the injury. 

In Admiralty. Libel by the Central Union Stockyards Company 
against the steamtugs Rose Reichert and John F. Lewis. Decree en- 
tered for libelant against both tugs. 

Decree affirmed 278 Fed 312. 
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Harrington, Bigham & Englar, for libelant. 

Foley & Martin, of New York City, for claimant of the Rose 
Reicfiert. 

Park & Mattison, of New York City for claimant of the John F. 
Lewis. 

KNOX, District Judge. It seems to me that the collision for which 
damages are here asked was brought about through the fault of the 
Rose Reichert and the John F. Lewis, in that neither of them main* 
tained an efficient lookout. 

There was doubtless some mist on the morning of the accident, 
but it can, without difficulty, be found that the lights along both the 
Manhattan and Brooklyn shores were fairly bright, and, had the Reich- 
ert and the Lewis maintained proper lookouts, it is altogether likely 
that a collision might have been avoided. As it was, however, the ap- 
proach of neither craft was observed by the other until a collision was 
practically inevitable. In the face of the evidence as to the existence 
of lights on the cattle float, I am of opinion that the question is not as 
to the showing of improper lights, but the failure of the Lewis to 
promptly observe such lights as were shown. 

Likewise, even upon the assumption that the Rose Reichert and her 
tow were not in the center of the river, it may fairly be said, I think, 
that this fact was only a condition, and not a cause, of the injury sus- 
tained by the float. 

I think the tugs were equally at fault, and a decree may be entered 
for the libelant. 



THE ROSE REICHERT. 
THE JOHN F. LEWIS. 

(Circuit Court of Appeals, Second Circuit December 22, 1921.) 

No. 83. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Libel in admiralty by the Central Union Stockyards Company against 
the steam tugs Rose Reichert and John F. Lewis. From a decree (278 
Fed. 311) holding both tugs at fault, the Reichert Towing Line, Inc., 
as claimant of the Rose Reichert, appeals. Affirmed. 

Foley & Martin, of New York City (William J. Martin and G. V. 
A. McCloskey, both of New York City, of counsel), for appellant. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for the John F. Lewis. 

Harrington, Bigham & Englar, of New York City (L. J. Matteson 
and C. W. Hagen, both of New York City, of counsel), for libelant- 
appellee. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs. 



Digitized by 



Google 



BUUK V. KENNINGTON 813 

(278 F.) 

BUUB T. KENNINGTON. 

iCovxt of Appeals of District of €k)lumbia. Submitted November 22, 1021. De- 
cided January 3, 1922.) 

No. 1452. 

L Patents «=>113 (7)— Conenrrent deeislons of Patent Office tribunals not dis- 
turbed, unless deariy wron«:. 

Where the three tribunals of the Patent Office concurred in awarding 
priority to one party to an interference proceeding, the decision must be 
affirmed, if not clearly wrong. 

t. Patents ^=»109-^oint application held reduction to practice by sole in- 
Tcotor. 

Where a Joint application was filed for a patent, on which it was de- 
cided tbRt one of the applicants .was the sole inventor, and he thereupon- 
filed a separate application, he was entitled to the date of the joint appli- 
cation for reduction to practice, as the application of the sole inventor 
was an amendment of the joint application, and related back to the time 
of the filing of the original application. 

Z. Patents «=s>113(l)— Dedsioo of Coort of Appeals in another case adhered 
toi, when facts the same. 

Where the holding of the CJonrt of Appeals in another case that an appli- 
cant for a imtent did not reduce his invention to practice by reason of a 
certain test was not based on the testimony of the witnesses, but on his 
own conduct after the test in abandoning the experiment, and, though 
the testimony in a subsequent proceeding is somewhat stronger, it does 
not lessen the probative force of his conduct, the former conclusion will 
be adhered to. 

4. Patents <&=>112(4)— Dedslon fai another case held not res JodicHta, when 

matter not hivolved. 

The decision of the Examiner of Interferences in a prior interference 
that a party reduced his invention to practice in April or May, 1912, is 
not res judicata, where In that proceeding such party had a constructive 
reduction to practice as of March IS, 1912, and it was therefore entirely 
unnecessary for the Examiner to decide that he had actually reduced it 
to practice at a later date ; the holding being merely obiter. 

5. Judgment ^=»735 — Conclusive In action on different dbdm only as to mat- 

ters on which dedslon rendered. 

Where a second action between the same parties is on a dliferent claim 
or demand, the judgment in the prior action operates as an estoppel 
only as to tiiose matters in issue, or points controverted, on the determina- 
tion of which the finding or verdict was rendered. 

Appeal from Decision of the First Assistant Commissioner of Pat- 
ents. 

Interference proceeding between Joseph Bijur and William O. Ken- 
ninglon. From a decision awarding priority to Kennington, Bijur ap- 
peals. Affirmed. 

A. G, Davis, of Schenectady, N. Y., and J. Edgar Bull, of New York 
City, for appellant. 

S. E. Hibben, of Chicago, 111., and J. A. Watson, of Washington, D. 
C, for appellee. 

4=9For other cbms see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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SMYTH, Chief Justice. From a decision of the First Assistant 
Commissioner of Patents, awarding priority to Kennington with re- 
spect to the invention of the issue, Bijur appeals. 

The structure involved is described in four counts, illustrated suf- 
ficiently by count 1, which reads : 

A starter for gas engines and the like, comprising in combination with a 
member operatively connected with the engine, a motor, a shaft driven there- 
by, a driving member adapted to engage and drive the engine member but 
normally out of engagement therewith, said driving member being mounted on 
the shaft and having screw-threaded engagement therewith whereby rotation 
of the shaft advances such driving member into engagement with the engine 
memDer, and means for yieldingly stopping said driving member and thus 
permitting it to yield and cushion the shock of starting the engine member. 

[1,2] The three tribunals of the Patent Office concurred in favor of 
Kennington. Were they clearly wrong? If not, we must affirm the 

commissioner's decision. Ruth v. Groch, App. D. C. , 277 

Fed. 861, and cases cited therein. Bijur does not deny that Kenning- 
ton conceived in January, 1912, but insists he did not actually reduce 
to practice until October, 1913. Kennington urges* that he is entitled 
to May 24, 1912, for reduction to practice, because he and one McDer- 
mott filed a joint application on that date for the invention of the issue. 
Later it was decided that this application was not allowable, for the 
reason that Kennington was the sole inventor of the subject-matter 
disclosed. Kennington then filed the present application. Bijur says 
that he is not entitled to the filing date of the joint application, but must 
he confined to that of the present one, March 13, 1915. 

We held in Re Roberts, 49 App. D. C. 250, 263 Fed. 646, that the 
sole inventor was entitled to the benefit of the date of the joint appli- 
cation, on the theory that his application was an amendment of the 
joint one. It is a rule that "an amendment relates back to the time of 
the filing of. the original petition." Union Pacific R. Co. v. Wyler, 158 
U. S. 285, 296, 15 Sup. Ct. 877, 882 (39 L. Ed. 983). From this it 
follows that Kennington is entitled to May 24, 1912, for constructive 
reduction to practice. 

[3] The present application of Bijur was involved in Halbleib v. 
Bendix, 50 App. D. C, 247, 270 Fed. 683. He there relied on a device 
described as Exhibit 2 for reduction to practice, which he said took 
place in the early part of 1912. .He stands on the same exhibit here 
and the same reduction to practice. In that case he contended that 
the device was tested on a Packard car, which had been furnished for 
that purpose by the Packard Company, and he presented the testimony 
of a number of witnesses to support his position. We held that, if his 
conduct after that test was such as to corroborate his proof concern- 
ing it, "reduction to practice could be readily inferred; but it was not." 
His conduct, we said, forced the conclusion that what he had done on 
the car in 1912 was an "abandoned experiment." We further said 
that he made no attempt after that to do anything with the device 
until January or February, 1914. The testimony which Bijur pre- 
sents in this case somewhat strengthens the testimony in the former 
one, but that avails him nothing, because, as we have just said, the 
decision there rested, not upon the testimony of his witnesses, but 
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upon his own conduct after the test, which we held clearly estahlished 
that he did not regard the "test as a success." Nothing that he has 
produced in this case lessens the probative force of his conduct, and 
therefore we must adheiie to our former conclusion, namely, that he 
had not proven a satisfactory reduction to practice in 1912. 

[4] Bijur, however, urges that the main question in this case is 
one of res judicata. He insists that in a prior interference, No. 38,013, 
between him and Kennington, the examiner of interferences held that 
Exhibit 2, which he claims embodies the invention of the present issue, 
was actually reduced to practice in April or May, 1912, and that this 
decision is final, because an appeal taloen from it was subsequently de- 
nied. The Examiner's decision was offered in evidence by Bijur, but 
the record before us does not contain it. Without it we cannot decide 
that the question now presented for adjudication was disposed of by 
it, unless we unite the extracts which purport to have been taken from 
it as they appear in the opinion of the Patent Office tribunals and the 
briefs of the parties, and treat the result as a true copy. We have 
done so, and we proceed on the assumption that the copy is correct. 

[5] Bijur had a constructive reduction to practice of the invention 
involved in that interference as of March 13, 1912. This was not 
denied. It was therefore entirely unnecessary for the Examiner of 
Interferences to decide that Bijur had actually reduced to practice 
at a later date. The question was not before him, and his holding was 
merely obiter. It is well settled that, "where the second action be- 
tween the same parties is upon a different claim or demand, the judg- 
ment in the prior action operates as an estoppel only as to those mat- 
ters in issue or points controverted, upon the determination of which 
the finding or verdict was rendered." Cromwell v. County of Sac, 94 
U. S. 351, 353 (24 L. Ed. 195) ; Radford v. Myers, 231 U. S. 725, 
730, 34 Sup. Ct. 249, 58 L. Ed. 454. The matter presented for de- 
cision in the prior interference was as to whether Kennington's re- 
duction to practice preceded or followed Bijur's date, March 13, 1912. 
Whether or not Bijur had a later date was a question not in issue, and 
the Examiner of Interferences had no power to decide it in that pro- 
ceeding. 

Bijur has not established that the decision of the Commissioner of 
Patents is wrong, and it is therefore affirmed* 

Affirmed. 



BAUS V. COPONY. 

(Cknirt of Appeals of IMstrlct of Columbia. Submitted November 25, 1921. 
Dedded January 3, 1922. Rehearing Denied February 4, 1922.) 

No. 1458. 

1. Patents ^=s>91(4)— Evidence held to show Junior party to fntevferenee was 
first to coneelve invention. 

In an interference proceeding involving a decking system for suspend- 
ing automobiles in freight cars, so as to provide clearance for a second 
automobile beneath the first, evidence, consisting of oral testimony and 
letters and invoices respecting the use of a new system of loading, held 

^s9For other cases see same topic & KET-NUMBSR In all Key-Numbered Digests ft Indexes 
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to show that the jtinior party conceiTed and disclosed the inventioD prior 
to the senior party's date of conception. 
2. Patents <&=»106(2) — ^No inconsistency between preliminary statement and 
testimony showingr earlier e(zperiniental operation. 

An Inventor of a decking system for suspending antomobiles In freight 
cars during transportation was Justified in subjecting it to a practical 
test before rcfaching a definite conclusion as to its practicability, and where 
it required a month or six weeks for experimental shipments to reach 
their destinations there was nothing inconsistent between his preliminary 
statement, in which he alleged that the device was first successfully and 
practically operated on or about April 15, 1916, and evidence showing 
that conception of the invention was completed in October or November, 
1915, and that it was then being tried out, though mechanical changes 
were afterwards made. 

Smyth, Chief Justice, dissenting. 

Appeal from a Decision of the Patent Office. 

Interference proceeding between Richard E. Bans and Alfred Cop- 
ony. From a decision awarding priority to Copony, Baus appeals. 
Reversed. 

James L. Stewart, of New York City, for appellant. 
L. A. Janney, of Chicagp, 111., and J. H. Milans and C. T. Milans, 
both of Washington, D. C, for appellee. 

ROBB, Associate Justice. This appeal involves concurrent deci- 
sions of the Patent Office tribunals in an interference proceeding 
awarding priority of invention to Copony, the appellee, to whom a 
patent covering the subject-matter had been issued prior to appellant's 
filing date. The two counts of the interference read as follows : 

"1. The combination, with a freight car, of means for suspending an auto- 
mobile therein to provide clearance for a second automobile beneath the first ; 
said means comprising a triangular brace member forming a triangular brace 
in both vertical and horizontal planes. • 

**2. In a decking system for automobiles or the like In freight cars, the 
combination with a brace member, extending diagonally upward from the 
floor of the car and Inwardly from the side thereof, of a transverse broce 
member co-operating with said first-mentioned brace member." 

The invention, as indicated in these counts, relates to a system of 
loading automobiles on freight cars, whereby one machine is suspended 
over another and supported in that position by the device of the issue. 
In the Baus system there are four triangular braces employed for each 
double deck car, each brace comprising a relatively short and a relative- 
ly long leg secured together at their upper ends ; the axle of the au- 
tomobile resting upon the brace formed by these legs. The lower ends 
of these legs are secured to the car floor at or near the side of the car, 
the legs inclining upwardly and inwardly, and being braced at their 
upper ends by a member that connects them with the adjacent side 
of the car. It is a comparatively simple invention, and easily under- 
stood by any one having any mechanical knowledge. 

Copony, in his preliminary statement, alleges conception and disclo- 
sure during the latter half of January, 1916, and reduction to practice 

^r^Tfnr other cases see same topic A KEY-NUMBER In all Key-Numbered Dlffests A Indezee 
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at a later date. We shall assume that, by competent proof, he has 
established the various dates alleged. 

[1 ] Previous to his connection in 1913 with the Studebaker Corpora- 
tion, manufacturer of Studebaker automobiles, Baus had been manager 
of the Dayton plant of the Maxwell Automobile Company, where he 
had experience in loading automobiles. He was assistant manager for 
the Studebaker Corporation, and his duties included supervision of 
loading operations. In September of 1915 he commenced to devise 
"the new system" of loading here involved. He says : 

"I had been more or less Interested in the shipping and the troubles we 
were having, and they were getting more serious all the time, and they got to 
tt point where we decided tbat something had to be done to get np a decent 
system that wonld stand aU the bumps and rongh handling that a carload of 
automobiles was put to in transit, and we gave the matter a lot of 
study. • • •" 

Mr. Baus testified that in the latter part of September or early in 
October he conceived this invention, and immediately had his inspec- 
tor of final loading, Mr. Henry, build an apparatus embodying his 
ideas. After this apparatus was completed, it was put in a freight 
car and an automobile placed thereon, after which the device was sub- 
jected to a test by having the freight car shunted down a track and 
against another car. The result was not altogether satisfactory, al- 
though Mr. Baus testified that — 

"We could see, however, that we had something there, and we Immediately 
set out to improve it. For Instance, we did not have the angle of the legs, the 
one angle, or the one leg that was supposed to take most of the shock, the 
end thrust, the angle was not great enough, and the horses tipped over; so 
we Immediately saw we had to raise out this one leg to give it the correct 
angle. • • •" 

He also increased the length of the longer leg. These changes were 
made almost immediately, and, after a few more tests, he became satis- 
fied that he had a device that would warrant experimental use in ship- 
ping automobiles. Thereupon he directed that 50 sets of the new 
deck, by which the new apparatus then was known, be made up arid 
used from time to time in sending out automobiles. This, Mr. Baus 
testified, was done. He further testified that he caused to be sent out 
to the consignees of these various shipments a circular letter, the 
first of which, under date of November 26, 1915, was sent to C. N. 
Weaver, of San Francisco, Cal. This letter, which Mr. Baus testified 
was returned by Mr. Weaver at his request for purposes of the trial, 
was introduced in evidence without objection. It reads in part as fol- 
lows : 

"Within the last three or four months we have been having some complaints 
from dealers relative to wrecked automobiles, due to the upper automobile 
dropi^ng down on the one below. ♦ ♦ ♦ We have investigated the matter 
very carefully, and bave adopted a new system of double-decking. We have 
every confidence that the new system will overcome the trouble entirely, but, 
of course, we cannot tell in what condition the cars aiTive, unless oar branches 
and dealers inform us regarding same. We therefore ask that you kindly 
delegate some one to look over the shipment when it arrives, and advise us 
as to the condition of same. If the upper car or its supports are damaged In 
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any way whatever, will you kindly give ws in detail Just exactly what hap- 
pened? 

"We shipped you November 23d in S. F. car No. 04696 a carload of auto- 
mobiles on which we used this new system of loading. When It arrives will 
you kindly advise us Immediately as to Its condition? 

"The Studebaker CJorporatlon, 
"(Signed) R. E. Baus, Aast Production Mgr." 

Mr. Baus identified his signature to this letter. There was produced 
by another witness, under cross-examination, a copy of the invoice 
of this shipment, under the date mentioned, with the notation there- 
on "New Eteck." This copy was taken from the files of the Studehaker 
Corporation, and there was testimony that it had not been changed, and 
that the notation had been made by an inspector at the time of loading 
or immediately thereafter. No objection was interposed to the in- 
troduction of this copy in evidence. 

Mr. Baus also testified that the period covered in the use of these 
SO sets probably extended to about April following, that he received 
a substantial number of replies to the circular letters sent out with 
the shipments, and that the replies were favorable. After most of 
the old stock on hand was used up, the new system entirely displaced 
the old. 

Mr. Henry, inspector of final loading, testified to having completed 
the first apparatus under the direction of Mr. Baus and to the various 
experiments with that apparatus. Under cross-examination he ad- 
mitted, as did Mr. Baus, that the first tests were not satisfactory. 
He was asked: 

"Q. So that the third time you tried it. what was the result then? A. Well, 
he [Bans] was tickled to death ; he was satisfied. 

"Q. Did that work satisfactorily? A. Yes, sir. • • • 

"Q. So that, as early as October, 1915, he had so adjusted his Ideas as to 
make It practicable, did he? A. Well, It developed that it was practicable 
afterwards, but until we made the tests to ship the cars, I did not know 
whether it was practicable or not. 

"Q. Well, on the third, he was tickled to death. What was the fourth ex- 
periment If you made a fourth? A. Well, he gave me orders then to have 
the carpenter make up 50 sets." 

The witness then testified that the first actual shipment in which the 
new deck was used was on October 29, 1915. There was produced 
under cross-examination by another witness, Mr. Cook, who had di- 
rect charge of shipments, and introduced in evidence without objec- 
tion, a copy of the invoice of that shipment, giving the initials of the 
freight car, the motor and serial numbers of the automobiles, and 
hearing the notation "New Blocking." This witness corroborated the 
testimony of Mr. Baus as to the use of these 50 sets in shipping out 
automobiles. 

In September of 1916 Mr. Henry and Mr. Cook were sent out 
by Mr. Baus that they might personally consult the various consignees 
to whom shipments had been made, and personally observe the work- 
ing of the new system. They spent several weeks in this work, and 
their investigation satisfied them fully as to the practicability of the 
new system. 
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Mr. Cook, on cross-examination, gave the names and addresses 
of many of the consignees of shipments in which the first SO 
sets of new decking were used, and, at the request of counsel fo? 
Copony, produced copies of the invoices, which were introduced in 
evidence. 

It was developed during the cross-examination of the witness Cook 
that the new deck or shipping device weighed considerably less than 
those previously used, arid that the Studebaker Corporation, being a 
member of the "J^^^^ Weight and Inspection Bureau," under the conr 
trol of the Interstate Commerce Commission, reported that difference in 
weight, and there was introduced in evidence the original agreement, 
under date of August 22, 1916, between the Joint Weight Inspection 
Bureau and the traffic manager for the Studebaker Corporation. At 
that time the new system had displaced the old. It furtfier appeared 
that on November 15, 1916, the appellee, Copony, visited the Studer 
baker plant and was shown the Baus device, which he admitted was 
"in substantial conformity with that which was illustrated'' in the 
Baus drawing. 

The Examiner of Interference did not regard the proof offered by 
Baus as suflBciently definite. The Examiners in Chief, while of the 
view that the testimony of Baus, Henry, and Cook **does establish the 
fact that the system experimented with by the Studebaker Corporation, 
with a view to changing the old system of decking above described, did 
embody the subject matter in interference," and that "Baus was jus- 
tified in taking the course he says he pursued in sending out cars loaded 
according to his system a few at a time, and in waiting for reports 
from the consignees as to the condition of the car on its arrival," were 
not satisfied that Baus had established a date of conception prior to 
January of 1916, when Copony entered the field. The Board also was 
not satisfied that the circular letter was written and sent out on the 
date it bears. The Assistant Commissioner who considered the case 
also criticized the testimony concerning this letter, saying: 

"Had that letter been dated 1916, instead of 1015, it does not appear that 
Bans or Cook or Henry would have any recollection that it was in fact writ- 
ten on a different date.'' 

The Assistant Commissioner further criticised the Baus proof, be- 
cause a Mr. Prue, an inspector of loading, who made many of the 
notations "New Deck" or "New Decking" on copies of the invoices, 
had not testified, although it appeared that this man was a soldier in 
France, and therefore not available as a witness. None of the tribu- 
nals attached importance to the fact that each of these exhibits was 
introduced in evidence without objection. 

Briefly summarized, the proof offered by Baus amounts to this ; He 
has testified fully, candidly, and convincingly to events leading up to 
the conception and disclosure of this invention prior to any date even 
claimed by Copony. He has testified with equal candor and persuasive-r 
ness to the making, under his directions, of a device embodying the is- 
sue prior to the entry of Copony into the field. Mr. Henry and Mr. 
Cook, whose 'testimony convinces us of their integrity and good faith, 
corroborate Mr. Baus in detail. The testimony of these three witness- 
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es is reasonable, consistent, and free from any taint of suspicion. In 
addition, there was introduced in evidence a circular letter, without 
objection from appellee, as we have said Supplementing this letter, 
tiie names and addresses of the consignees of machines sent under this 
new system,' together with the dates of these shipments, were furnish- 
ed appellee. And yet we are asked, in effect, to hold that these three 
witnesses have deliberately committed perjury, and have fabricated all 
the documentary evidence about which they have testified. It is in- 
conceivable that counsel for appellee would have failed to call one of 
the many consignees of these shipments, had there been the slightest 
doubt as to the truth of this testimony, and, after their failure to do 
this, there is every reason why we should accept this convincing proof, 
and no reason why we should reject it. 

In Smith v. Kihlgren, 43 App. D. C. 193, where we reversed con- 
current decisions of the Patent Office, and where there was evidence 
from credible witnesses that a machine embodying the issue had been 
made by the appellant, and was in existence and accessible to the 
appellee, we held it was the duty of appellee to meet this evidence be- 
fore asking us to reject it. To the same effect is Schneider v. Driggs, 
36 App. D. C. 116. In Tompkins Co. v. N. Y. Woven Wire M. Co., 
159 Fed. 133, 86 C. C. A. 323, an infringement suit, in which the de- 
fense was prior use, and supported by the testimony of a single in- 
terested witness. Judge Coxe, speaking for the Circuit Court of Ap- 
peals, said: 

"Is Mr. Prince's statement true? Having in mind the fact that he is an 
Interested witness, and that his statements must be estabUshed beyond a tea- 
sonable doubt, we see no way to avoid the effect of bis testimony, unless we 
are prepared to say that he has conamitted wlUfuI perjury. This we cannot 
do. Mr. Prince appears on the record to be an inteUigent, straightforward, con- 
servative business man. ♦ ♦ ♦ Though he did not produce a Regis spring, 
he gave the names of a number of dealers to whom the spring had been s<^d, 
so that, if his statements were untrue, it could easily have been discovered 
by an examination of these persons and the defendant's books. There is noth- 
ing astonishing or inherently improbable in Prince's testimony and we cannot 
disregard it" 

[2] Counsel for appellee find an inconsistency between the proof 
offered by Baus as to reduction to practice and his preliminary state- 
ment, wherein he alleges: 

"That on or about the 15th of April, 1916, said construction or device was 
first successfuUy and practically operated in the city of Detroit" 

We agree with the Examiners in Chief, however, that Baus was 
quite justified in subjecting his invention to a practical test before 
reaching a definite conclusion as to its practicability. There is evidence 
that it required a month or six weeks for the experimental shipments 
to reach their destinations. While conception of the invention by Baus 
was complete in October or November of 1915, various mechanical 
changes were made in the device thereafter, and it well may have been 
that he did not regard the structure as complete until the end of the 
experimental period. In Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. 
Ed. 1,000, an inventor had put down a pavement and ^permitted its 
use for more than t>yo years before he filed his application for patent, 
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yet the court held that the use was justified because necessary to de- 
termine practicability. In Jenner v. Bowen, 139 Fed. 556, 561, 71 
C. C. A. 540, 545, Judge Lurton, afterwards Justice Lurton of the 
Supreme Court, considering what constituted such a public use as to 
defeat a patent, said : 

"A use which is impliedly excepted out of the prohilKition of the statute is a 
use whicdi may be pr<q;>erly characterized as sabstantially for purposes of 
experiment** 

We regard the use as to the Baus device prior to April of 1916 in 
the same light. 

In our view, the evidence in behalf of Baus establishes beyond a 
reasonable doubt that he is the prior inventor of the subject-matter 
of the claims here involved, and we therefore reverse the decision of 
the Patent Office. 

Reversed. 

SMYTH, Chief Justice, dissents. 



MORRIS et aJL ▼• FOSTER et aL 

(Court of Appeals of District of Ck>lumbia. Submitted January 8, 1022. De- 
dded February 6, 1922.) 

No. 8710. 

1. Bzeeuton and aAninMnufeon «»29(5)~Appoiiiliiniit of administnitQr is 
not an a4iiicH«ati[oii ef Intestaey. 

In view of Ck)de of Law 1901, § 290, providing that the subsequent dis* 
coTery and probate of a will shall revoke letters of administration, an 
order granting letters of administration, when it was known that a wiU 
executed by decedent waa in existence, so that the letters were improvi- 
dently granted, was not an adjudication that decedent died intestate. 
i. Wins <8s»71>— 8lleiMe of benefleiafy, after letter stating that applieatloo 
for letters of administestion woold be made on ground of intestacy, held 
not to eatop daim under wflL 

Where a nonresident beneficiary under a wUl was informed by letter 
that the husband of testatrix claimed that his marriage and the birth of 
issue subsequent to the execution of the will revoked it, and that he 
would apply for letters of administration, the silence of the benefidacy 
did not estop her from thereafter asserting her rights under the will, since 
she had a right to assume, under Code of Law 1901, i 140, that, unless 
she signed and acknowledged waiver of her rights, nothing would be 
done affecting her Interests without the notice required by that section. 
H Jitoniey and client ^=»2(^AttionMy can properly represent two benefl- 
ciaiiee under a will* whose interests do not eoafUet. 

The interests of an infant daughter of testatrix, who would take more 
wider the will than in case of intestacy, did not conflict with the in- 
terests of another beneficiary, so that it was not improper for counsel for 
tbe infant to enter their appearance also as counsel for the other bene- 
ftciary. 
4. Willo ^a»191— .Sabseqnent mairlm^e and birth of Issae do not revoke. 

Under €k)de of Law 1901, § 1626, specifying the manner in which a will 
may be revoked, and concluding with the words, ''ai^ former law or 

^ES»For other oaees see fame topic a KEY-NUMBER In all Kej-Nombered Dlceett Indexes 
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nsage to the contrary notwithstanding." a will is no longer revoked by 
the marriage of testatrix subsequent to its execution and the birth of 
issue who are necessarily not provided for in the will. 
5. Wills ^=»361— Benefldaiy ander will established by decree is proper ap- 
pellee. 
On api>eal from a decree admitting a will to probate, a beneficiary un- 
- der the will, who had been permitted to appear in the probate court in 
support of the wiU, was a pT(yper appellee, and entitled to oppose' the ap- 
peal alone, especially where she had been formally designated as a party 
appellee. 

Appeal from the Supreme Court of the District of Columbia. 

Proceeding to probate a will by Mary Helen McNedy and another, 
by their guardian ad litem, opposed by Charles H. Morris and others, 
in which Ella Finley Foster entered her appearance in support of the 
will. From a decree admitting the will to probate, Charles H. Mor- 
ris and others, including Mary Helen McNeely, appeal. AflSrmed. 

ly. A. Bailey and Walter M. Bastian, both of Washington, D. C, 
for appellants. 
Nina I. Thomas, of Washington, D. C, for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Supreme 
Court of the District on June 30, 1921, admitting to probate and record 
a paper writing dated May 11, 1904, as the last will and testament of 
Bridget A. Morris^ who died in the District of Columbia on May 11, 
1909. 

In 1892 the testatrix married Samuel A. McNeely, and of this mar- 
riage three children were bom, two of whom, John attd Mary Helen 
McNeely, are living; the third child, Elsie McNeely, having died in 
1904 immarried and intestate. A divorce was granted testatrix on 
November 22, 1907, and on December 10th, following, she married 
appellant Charles H. Morris. Of this union one child, Anna Marie 
Morris, was bom on December 14, 1908. 

Upon the death of his wife, Morris filed in the probate court of 
this District a petition praying that he be appointed administrator of 
her estate. In that petition he set forth that since the death of his wife 
"a certain paper writing bearing date May 11, 1904, and purporting to 
be her last will and testament, disposing of her entire estate, was filed 
in this court, but no further proceedings have been had in reference 
thereto." He further averred that, by reason of her subsequent mar- 
riage to him and the birth of the child, "for whom the decedent made 
no provision by will or previous settlement, the said paper writing be- 
came and is wholly inoperative and invalid, and that the said Bridget 
A. Morris died intestate." The petition then averred that the persons 
named in the will, other than the three children, resided in the city of 
Washington, "excepting only the said Ella Finley, who is now Mrs. 
Ella Foster, wife of Mr. William Foster, and who resides at Com- 
pania de Real del Montey Pachuca, Hacienda de Loreto, Pachuca, 
Hgo., Mexico." Thereupon a guardian ad litem was appointed for 
the children, and Morris, through his attorney, filed a motion, verified 
by him, in which he sought to have the court "waive process by publi- 

^saFor other cases see same topic & KET-NUMBBR In all Key-Numbered Digests & Indexes . 
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cation and all other and further notice to the said Mrs. Ella Foster." 
In this paper he set forth that, through his attorney, he had sent a 
letter addressed to Mrs. Foster, a copy of which was annexed, but that 
no reply had been received. In the letter referred to Mrs. Foster was 
informed of the death of her sister, of the existence of the will in 
which she was named as a beneficiary, of her sister's marriage to 
Morris, that Morris had been advised by counsel that such marriage 
and the birth of the child, then living, invalidated the will, and that 
Morris had filed a petition for his appointment as administrator of 
the estate. Mrs, Foster was further informed in this letter that the 
entire estate would go to her sister's four children and to Morris "as 
tenant by curtesy/* The letter closed with a request that Mrs. Foster 
"sign and acknowledge before a United States consul or clerk of the 
court or notary public and return to me the paper which I inclose here- 
with for me to file in the probate court as evidence of your assent to 
the prayers of his [Morris'] petition." Thereupon the court entered 
an order reciting "that notice of said petition was g^ven to Mrs. Ella 
Foster by the means and in the manner set forth in the affidavit of 
the said Charles H. Morris" (to which we have just referred), and that 
further notice "by citation, publication, or otherwise" was waived; 
the order concluding with the appointment of Morris as administra- 
tor of the personal estate. Two days later Morris filed a petition, in 
his own right and as administrator,. in which he set forth the amount 
of the personal estate, averred that as the surviving husband of the 
decedent he was entitled to all of the personal estate in his own right, 
and prayed that he be permitted to file a special bond under the pro- 
visions of section 275 of the Code. This petition was granted. 

In August of 1920 Morris filed a bill in equity in the Supreme Court 
of the District, seeking the sale of his wife's real estate and partition 
of tihe proceeds, alleging that the wife died intestate. Nina I. Thomas 
was appointed guardian ad litem for the two infant defendants, Mary 
Helen McNeely and Anna Marie Morris. Thereupon the guardian ad 
litem, by authorization of the court, filed a petition on the probate side 
of the court for the probate and record of the will of Mrs. Morris, 
alleging, inter alia, that, as the interests of the two defendants appar- 
ently were antagonistic, Walter M. Bastian had been appointed guard- 
ian ad litem for Anna Marie Morris. To this petition Morris filed a 
plea setting forth the antecedent proceedings, and averring that the 
court, in 1909, had "adjudged said paper writing to he ineffective and 
invalid as the last will and testament of said decedent." On July 25, 
1921, appearance for Ella Finley Foster was entered below by Nina 
I. Thomas, who thereafter entered her appearance in this court for Mrs. 
Foster and the infant appellee. Upon attaining her majority the lat- 
ter, Mary Helen McNeely, obtained leave of court to be made a party 
appellant, Mrs. Foster remaining as the sole party appellee. 

[1} We first will consider the question whether the order of 1909, 
grantinfi^ letters of administration to Morris, amounted to an adjudi- 
cation that Mrs. Morris died intestate. The petition upon which that 
order was based made known the existence of the will and the parties 
interested therein and averred that no proceedings had been taken 
for the probate of the will. It did not seek an adjudication as to the 
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will and the order is silent on that point. The explanation of the 
court's failure to make any finding as to the will is found in section 
290 of the Code, which provides : 

"If administration be granted, and a will disposing of the estate of tbe 
deceased shall afterwards be proTed according to law, and lettera testa- 
mentary shall have issued thereon, the same shaU be considered a revocatioii 
of the letters of administration." 

Under the facts of this case, there can be no doubt that the letters 
of administration to Morris were improvidently issued. See In re 
Estate of Henry Coit, 3 App. D. C. 246. 

[2] Nor was Mrs. Foster estopped by anything that occurred in the 
proceeding for the appointment of the administrator from thereafter 
asserting her rights under the will, since she was not served with the 
notice required by section 140 of the Code, relating to "Trial of Issues 
as to Wills." The letter to her certainly did not amount to such a 
notice. Moreover, in view of its concluding paragraph and the pro- 
visions of the Code, she had a right to assume that, unless she signed 
and acknowledged a. waiver of her rights, nothing would be done af- 
fecting her interests until the provisions of the law as to notice had 
been complied with. The position of counsel for appellants on this 
question is inconsistent. On the one hand, they contend that the is- 
sue raised by the petition for the appointment of an administrator was 
whether Mrs. Morris died intestate — ^that is, that the validity of her 
alleged will was in issue — ^while, on the other hand, they contend that 
they were under no obligation to comply with the plain provisions of 
the statute as to notice. 

[8] There is no conflict between the interests of Mrs. Foster and 
Mary Helen McNeely, as suggested by appellants. Each is a bene- 
ficiary under the will, and, if the will is sustained. Miss McNeely's 
interest in the estate will be greater than in the case of intestacy. 
There was no impropriety, therefore, in counsel for Miss McNeely 
appearing for Mrs. Foster. 

[4] This brings us to the contention of appellant that the subsequent 
marriage and birth of issue to Mrs. Morris rendered her will inop- 
erative, "under the well-established rule of the common law." As 
no caveat to the will has been filed, this question really is not before 
us, and therefore would not be considered ordinarily. It appearing, 
however, that the will disposes of both realty and personalty, that the 
time for filing a caveat has not expired, that the question has been 
fully presented by counsel on either side, and that this is a proceeding 
of an equitable character, we will dispose of the question now and 
save further expense. 

Section 1626 of the Code specifies with particularity the manner in 
which a will may be revoked, and concludes w,ith the words "any for- 
mer law or usage to the contrary notwithstanding." In McGowan v. 
Elroy, 28 App. D. C. 188, one of the questions was whether a con- 
veyance of land previously. devised by will operated as a revocation 
of the will, notwithstanding the cancellation of the deed for fraud and 
undue influence. The court said: 
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'*The question la an unimportant one, however, in yiew of the provisions 
of our Code, which declares the manner in which wills shall be revoked, and 
concludes with the words, 'any former law or usage to the contrary not- 
withstanding.' " 

This ruling, made more than 15 years ago, accorded to the quoted 
words of the Code their plain and ordinary meaning, and a different 
conclusion now would require very cogent reasons. Counsel for ap- 
pellants rely on the decisions of the courts of Maryland, Michigan, 
and Massachusetts. See Baldwin v. Spriggs, 65 Md. 373, 5 Atl. 295, 
Durfee v. Risch, 142 Mich. 504, 105 N. W. 1114, 5 L. R. A. (N. S.) 
1084, 7 Ann. Cas. 785, and Nutt v. Norton, 142 Mass. 242, 7 N. E. 
720. It is unnecessary to review those decisions, however, because 
of the difference between the statutes in those states and our Code. 
The words "any former law or usage to the contrary notwithstanding" 
were stricken from the Maryland statute in I860, while the decision 
in the Baldwin Case was in 1886. In Michigan the statute provided 
the manner in which wills might be revoked and concluded with the 
words : 

''Excepting only that nothing contained in this section shall prevent the 
revocation impU^ by law from subsequent changes in the condition of the 
testator." 

And in Massachusetts there was a similar statute. Yet, notwith- 
standing these changes in the laws of other jurisdictions and the ruling 
in the McGowan Case, Congress has not deemed it advisable to amend 
our Code. We therefore adhere to our former ruling. 

[5] The remaining question is whether Mrs. Foster is a proper par- 
ty to this ^peal. That she is an interested party is of course apparent, 
since the decree below admitting the will to probate fixed her status 
as such ; she being named in the will as a beneficiary. Her entry of 
appearance thereafter in the court below therefore was within her 
rights as such interested party. Two of the present appellants brought 
the case here, designating as appellees Mary Helen McNeely, by her 
guardian, and Ella Foster, nee Finley. Had Miss McNeely continued 
as a party appellee, it is inconceivable that any question would have 
been raised as to the right of Mrs. Foster to be* heard here. More- 
over, having been formally designated as a party appellee, it is diffi- 
cult to perceive upon what theory Mrs. Foster could be precluded from 
protecting her interests thus challenged. We are clearly of the view, 
in these circumstances, that she is a proper party to this proceeding. 

The decree is affirmed, with costs. 

Affirmed. 
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Id re HASKELL (two csfles). 

(Court of Appeals of District of Ck)luinbia. Sabmitted Jannary 1% 1922. De- 
cided February 6, 1922.) 

Nos. 1471, 1472. 

Patents ^=»66— ^Salms for eement for veneerii^ held not antidpated by gen- 
eral statements in earlier patent. 

Claims for a process for making a cement from a mixture of black 
albumen and disodium silicate, substantially, though not actually, in the 
proportions specified, whereby the mixture is given a syrupy consistency, 
and for the product of such process, held not anticipated by a patent 
dated 22 years before the filing of the application, which stated generally 
that all albumens acted as acids toward alkalis and formed double salts, 
especially where, 10 years after the earlier patent, an expert had stated 
that the mixture disclosed thereby had not been used with good results. 

Appeals from the Commissioner of Patents. 

Separate applications by Henry L. Haskell for patents for a process 
for making cement and tor the cement. PVom decisions of the Com- 
missioner of Patents, rejecting two claims of the process application 
and one claim of the product application, the applicant appeals. Re- 
versed. 

Henry L. Haskell, in pro per., Fred L. Chappell and Otis A. Earl, 
both of Kalamazoo, Mich., and W. F. Freudenreich, of Chicago, 111., 
for applicant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. These are appeals ^rom decisions of the 
Patent Office rejecting claims 7 and 8 in the first case and claim 6 in 
the second, the three rejected claims reading as follows : 

"7. Process of preparing and applying cement consisting of dissolving black 
albumen in water, adding thei'eto disodium silicate, mixing the same until 
the mixture Is homogeneous in substantially the proportions specified, apply- 
ing the same to surfaces to be Joined, and applybig heat and pressure to set 
the same, as specified. 

"8. Process of preparing and applying cement consisting of dissolving black 
albumen in water, adding thereto disodium silicate, mixing the same until the 
mixture is homogeneous in substantially the proportion specified, applying the 
same to surfaces to be joined, and applying heat and 'pressure to set the 
same, thereafter boiling the laminated wood to completely soften and heat 
its texture and molding the same under heat and pressure to desired form." 

"6. A cement consisting of a mixture of a solution of blood albumen and 
silicate of soda dissolved and chemically combined together and of a syrupy 
consistency." 

Inasmuch as the application in the first case is a division of the ap- 
plication in the second, we will consider the latter case first. 

In his specification applicant says that the objects of his invention — 

"are to provide an improved waterproof cement or glue which shall resist the 
action of the elements in use to an unusual degree and is especially well 
adapted to cementing or glueing veneer for canoes, boats, or for aeroplanes, 
including the wings, body and other parts. ♦ • ♦ In the preparation of 
my improved waterproof glue or cement I mix and dissolve black albumen, 

^z^FoT other cases see same topic & KEY>NUMBER In all Key-Numbered Dlgeets ft Indexes 



Digitized by 



Google 



IK RE HASKELL 327 

(278 F.) 

-which is dried blood, In water in the proportion of forty-five (45) per cent of 
blood to fifty-five (65) per cent, of water by weight and stir the same to dia- 
aolve the said black albumen as folly as it is possible to do it at the nsnal 
atmospheric temperature of a room at, say, about 70**. I place this material 
in a suitable stirring apparatus so that the same is stirred very thorou^ly and 
continuously for several hours, usually about six hours. This insures as com- 
plete solution of black albumen or blood In the water as is possible to accom- 
plish at the temperatures indicated and makes a homogeneous mixture.. 
• • • I mix this blood pr^aration with a heavy grade of silicate of soda 
In the proportion by weight of five parts of dried blood to one part of silicate 
of soda solution. • • ♦ Apparently reaction takes place between these in- 
gredients. I stir and mix the same thoroughly until the mixture has an ap- 
pearance similar to heavy molasses." 

The cement is applied to veneers in the usual way and the material 
is then subjected to heat at substantially the boiling point of water. 
The specification further states that "there is slight variation possible 
from these proportions but to secure the thickening or syrupy effect 
the proportions of blood to silicate cannot be much varied." Applicant 
also says in his specification that veneer put together with Ms cement 
can be molded afterwards as desired ; that he has boiled samples con- 
tinuously for four months without apparent injury. 

The Examiner was of the view "that applicant has probably discover- 
ed certain proportions of albumen and silicate which produce valuable 
results, such as were not appreciated by the patentee Gardner," and 
therefore allowed claims 1 to 5. He, however, denied the claim here 
involved because persuaded that the "broad idea" of this claim is dis- 
cfosed in the Gardner patent. This view was adopted by the Examiners 
in Chief. On appeal tiie Assistant Commissioner said : 

. "There Is no doubt that an applicant who has made a patentable discovery 
in a composition of matter should ordinarily be allowed latitude for these 
proportions that would prevent an unauthorized user from varying his recipe 
slightly while obtaining substantially the same desired result without paying 
tribute for the information given the public by the discovery." 

Nevertheless the Assistant Commissioner reached the conclusion 
that, in view of what he conceived to be limitations in the specification, 
the appealed claim was not allowable. 

The British patent to Gardner, considered by the lower tribunals, is 
dated October 1, 1896, or about 22 years before the present appUca- 
tion was filed. The subject of that invention was a waterj^roof glue 
and in the 'specification it is stated that — 

"AU albumines possess towards alkalic substances the character of acid 
because they unite and form salts ; 1. e., doulile salts." 

Among the eight alkalic substances mentioned as "capable of being 
employed" are silicates, and among the four albtunines is blood. A 
reading of the very general terms of the specification convinces us, as 
it apparently did the Patent Office tribunals, that Gardner had no con- 
ception of the invention made by Haskell. It is one thing to conceive 
the idea that a certain result is possible and quite another thing to dem- 
onstrate the possibility; that is, actually devise means to accomplish 
the result and convert the possibility into a reality. In the affidavit 
filed by Mr. Haskell in support of his application he sets forth : 
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That It is not possible, in carrying out the Gardner process, to produce a 
material that even approximately approaches his own in strength and dur- 
ability; "that all other glue Joints with which he has been familiar prior to 
his invention herein, or that he has ever seen advertised by others as madei 
under the Russian method or under secret process, have yielded and broken 
down after a period of one of three hours of boiling, whereas he has boiled 
samples of his material for a period of four months, as above indicated, with- 
out effect upon the joint; « * • that the Joint resulting from his im- 
proved material is of such quality and character that the laminated board 
made up of veneers is capable of being boiled and molded, retaining its form 
without breaking the Joint", eta 

As further evidence that applicant has made a valuable discovery, 
our attention has been invited to the action of the Commissioner, who, 
early in 1919, prohibited applicant, under the provisions of Act Oct. 6, 
1917 (Comp. St. 1918 Comp. St. Ann. Supp. 1919, § 9429a) from mak- 
ing public his invention at that time, because it had **been found to con- 
tain subject-matter which might be detrimental to the public safety or 
assist the enemy in the present war." Manifestly this action would not 
have been necessary, had the Gardner disclosure really anticipated this 
invention. In the allowed claims the approximate proportions of the 
ingredients arc supplied, but in each of the claims it is stated that the 
mixing must continue "until the mass becomes of a homogeneous 
syrupy consistency." Gardner evidently did not appreciate the neces- 
sity of combining tBe ingredients in the manner employed by the appli- 
cant and makes no mention of mixing such materials "until the mass 
becomes of a homogeneous syrupy consistency." This is important and 
goes far toward demonstratmg that applicant and not Gardner really 
is the originator of the subject-matter of the claim here under consid- 
eration. Moreover, almost 10 years after the grant of the Gardner 
patent, A. M. Luther, in his Geraian patent, said: 

"It is a well-known fact that blood or blood albumen by itself as well as 
mixed with lime or alkalis, possesses adhesive properties. But it has as jot 
not been used with good results for glueing together pieces of wood ; e. g., 
for veneering.'* 

In other words, the British patent did not disclose to Luther, an 
expert, what the Patent Office has ruled, in effect, must have been dis- 
closed to the applicant here. While applicant has stated in his specifica- 
tion that only slight variation from the given proportions is possible, 
he concedfedly has produced a result not contemplated before. Haskell 
has given the public a very useful and valuable material and we are 
not disposed, in such circumstances, to withhold from him adequate 
protection because of vague and general expressions in a patent more 
than 20 years old. The allowance of the five claims might be of little 
value without the appealed claim. That claim, in our view, goes no 
farther than he has gone. It covers, and should cover, what he actual- 
ly has done, and we think it should be allowed. See In re Lower, 50 
App. D. C. 159, 269 Fed. 675 ; In re Huff, 48 App. D. C. 258. 

What we have just said applies with equal force in No. 1471, since 
the same reference was relied upon in each case. It follows that the 
two decisions appealed from must be reversed. 

Reversed in No. 1471. 

Reversed in No. 1472. 
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Mr, Justice HOEHLING, of the Supreme Court of the District of 
Columbia, sat in the place of Mr. Chief Justice SMYTH in the hearing 
and determination of this appeal. 



HA YDEN ▼. FIUPPONE et si. 

(Court of Appeals of District of Ck)lumbia. Submitted January 5, 1922. De- 
cided February 6, 1922.) 

No. 8509. 

L Landloril and temot <a=»27SH, Ne^, voL llA Key-No. Serles^-BaU Aot does 
not aiTeot court's Jurisdiction, but Is a rule of evidenee. 

The Ball Rent Act, making the finding of the rent commission concluslTe 
as to the right of a tenant in possession, merely changed the rule of eri- 
dence, and d^d not affect the Jurisdiction of the municipal court otct the 
subject-matter of an action between a landlord and tenant, and if neither 
party invoked the Ball Act the court could proceed as effectively as if 
the act had never been passed, so that the tenant cannot question in the 
Court of Appeals the sufficiency of the notice to quit under the Ball Act, 
after failing to raise that question in either of the lower courts. 

2. Landlord and tenant <S=»120 (2) —Notice to tenants by sufTeranee held suf- 
ficient onder the Code. 

Under Code of Law 1901, § 1221, providing that a tenancy by suffer- 
ance may be terminated by a notice to quit on the thirtieth day after day 
of service, a notice at the end of 30 days from the date of service is euffl- 
cient, since it gave the tenant at least full 30 days, and if it could be 
construed as giving more than 80 days that would not affect its validity. 

Appeal from the Supreme Court of the District of Columbia. 

Suit by Roeco Filippone and another against James R. Hayden to 
recover premises from the defendant as a tenant at sufferance. Judg- 
ment for the plaintiffs in the Supreme Court of the District, on ap- 
peal from the municipal court, and defendant appeals. Affirmed. 

P. H. Marshall, of Washington, D. C, for appellant. 
C. V. Imlay and G. W. Offutt, Jr., both of Washington, D. C, for 
appellees. 

SMYTH, Chief Justice. The Filippones filed a complaint in the 
municipal court, in which they alleged that their grantors had/ rented 
the described premises to Hayden as a tenant at sufferance, that they 
had served 30 days' notice on him to vacate the property, and that he 
had refused to do so. The municipal court gave them judgment, and 
Hayden appealed to the Supreme Court of the District. As provided 
by the nineteenth rule of that court, the Filippones filed an affidavit 
of merit, which set up the facts on which they based their action. A 
copy of the notice served on Hayden was attached to the affidavit as 
an exhibit. The affidavit recited that the building occupied by Hayden 
was badly in need of repairs, that they desired to remodel it, and that 
Hayden was notified to quit "at the end of 30 days from" the service 
of the notice upon him. 
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In response Hayden filed an affidavit of defense, in which he admit- 
ted that he resided on the premises, did not deny he was a tenant at 
sufferance, alleged he had a good defense, and that he was advised that 
the notice served upon him was not in accordance with the statute. 
On the basis that the affidavit was not sufficient under the nineteenth 
rule, the Filippones moved for judgment, which was granted, and 
Hayden appeals. He asks a reversal on two grounds : First, that the 
affidavit of merit was not sufficient, because no necessity for posses- 
sion of the premises in question wa^ shown as contemplated by the Ball 
Rent Act ; and, second, that the notice to quit was defective, because 
not in compliance with the requirements of section 1221 of the Dis- 
trict Code. 

[1] Hayden did not invoke the Ball Act (41 Stat. 298) in either of 
the lower courts. Therefore he cannot avail himself of it here. Leh- 
ker v. Joyce, 273 Fed. 763 ; Smith v. Pyne, 274 Fed. 142. In each of 
these cases we held that, unless the Ball Act was relied on in the low- 
er courts, the case should be disposed of under the Code. The Ball 
Act simply changed the character of the evidence upon which the 
court could act in such a case. It made the finding of the rent com- 
mission conclusive as to the right of the tenant to possession. Noth- 
ing that the rent commission could properly determine was open for 
determination by the courts where the benefit of the act was claimed. 
But the Ball Act did not affect the jurisdiction of the municipal court 
over the subject-matter of an action between a landlord and tenant. If 
neither party invoked the Ball Act, the court could proceed as effec- 
tively as if the act had never been passed. Consequently the alleged 
insufficiency of the notice in this case under that act cannot be in- 
quired into here. That was a question for the rent commission in 
the first instance, and for this court on appeal from the commission, 
if the parties were not satisfied with the decision of the latter. 

[2] The commission, as we have said, was not appealed to by either 
party. The litigants were willing to have their rights determined ac- 
cording to the Codt, and hence the validity of the notice is to be tested 
by it and not by the Ball Act. Code, § 1221, says: 

"A tenancy by sufferance may be terminated at any time by a notice in 
writing from the landlord to the tenant to quit the premises leased • * • 
on the thirtieth day after the day of the service of the notice.*' 

Whether the Filippones needed the premises for any of the purposes 
named in the Ball Act is immaterial. The notice which was served 
upon Hayden said that he should quit ''at the end of 30 days from the 
date of the service" upon him, instead of on the thirtieth day there- 
after. Because of this it is urged that the notice is defective. This 
is h3rpercritical. The notice gave hiifi full 30 days, and this complied 
with the Code. But, if it could be construed as giving more than 30 
days, that would not affect its validity. Bliss v. Diuncan, 44 App. D. 
C. 93; Boss v. Hagan, 49 App. D. C. 106, 261 Fed. 254, 8 A. h. R. 
1508. 

For these reasons, the judgment of the lower court must be, and it 
is, affirmed, with costs. 

Affirmed. 



Digitized by 



Google 



UNITED STATES V. FORBES 831 

(278 F.) 

UNITED STATES ex i«l. NORRIS ▼. FORBES^ Director of the Bureau of 
War Risk Insurance, et aL 

(Court of Appeals of District of Columbia. Submitted January 3, 1922. De- 
cided February 6, 1922.) 

No. 3702. 

1. Maiwiamns ^=s>3(8) — Statutory remedor undier War Risk Imunuice Act is 

exclusive. 

The provision of Act of May 20, 1918» i 1 (Comp. St 1918, Comp. St 
Ann. Supp. 1919, { 514kk), that in the event of disagreement between 
the war risk insurance bureau and any beneficiary, an action may be 
brought against the United States in the District Court of the United 
States, is the exclu^ve remedy of a beneficiary of war risk insurance and 
prevents mandamus by a foster father to compel the payment of the insur- 
ance to him on the ground that the estate of insured was designated as 
beneficiary only because the foster father could not be prior to the 
amendment of the statute, since relator cannot deny that he is a bene- 
ficiary within the remedial act without denjring his right to relief. 

2. United States ^=>125— Uidted States can be sued for war risk insuranee 

only in nuanar indicated by ooosent. 

A suit to enforce a claim for war risk insurance is one against the 
United States which cannot be maintained without its consent, and, where 
it has consented to be sued in a particular manner, tlie suit so permitted 
is the exclusive remedy. 

Appeal from the Supreme Court of tlie District of Columbia. 

Petition for mandamus by the United States of America, on the re- 
lation of John F. Norris, against Charles R. Forbes, Director of the 
Bureau of War Risk Insurance, and another. Rule to show cause dis- 
charged, and petition dismissed after relator elected to stand on his 
demurrer to the jetum and relator appeals. Affirmed. 

Richard P. Evans, of Washington, D. C, for appellant. 
Peyton Gordon and Letitia H. Wardwell, both of Washington, D. 
C, for appellees. 

SMYTH, Chief Justice. Relatorfiled a petition against the Director 
of the Bureau of War Risk Insurance and the Secretary of the Treas- 
ury in which he asked for a mandamus directing them to pay to him, 
as the foster father of one William Ricketts, a soldier, who died as the 
result of woimds received in line of duty during the late war, $10,- 
000, the amount of insurance on the life of Ricketts called for by a 
contract made in accordance with the Act of Congress of October 6, 
1917, as amended July 11, 1918 (Comp. St. 1918, Comp. St Ann. Supp. 
1919, §§ 514k-514w) and December 24, 1919, c. 16, 41 Stat. 371. A 
rule to show cause went out, and the defendants made a return there- 
to. Relator demurred to the return. The demurrer was overruled, 
and, the relator having elected to stand on it, the rule was discharged 
and the petition dismissed. Relator appeals. 

The soldier, at the time of his death, was a resident of Maryland. 
The relator is also a resident of that state. He claims that he received 
Ricketts into his family when the latter was but four years old and 
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raised him as his own child; that during his whole life he stood in 
loco parentis to him. Ricketts, because of the condition of the law at 
the time, so it is alleged, made his estate his beneficiary in the contract 
of insurance. After the death of Ricketts Congress, by the act of 
December 24, 1919, amended the War Risk Insurance Act so as to 
provide that the term "father" in the statute should include a father 
by adoption "and persons who have stood in loco parentis to a member 
of the military * • * forces," etc. Relator claims that under this 
amendment he is entitled to the insurance. Defendants deny it. A 
disagreement exists, therefore, between the defendants, representing 
the Bureau of War Risk Insurance, and the person claiming to be the 
beneficiary under the policy. 

[1 ] By the Act of May 20, 1918, § 1 (40 StaL 555 ; Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 514kk), it is provided: 

'That in the event of disagreement as to a claim under the contract of 
insurance between the bureau and any beneficiary or benefidarieB thereunder 
an action on the daim may be brought against the United States in the Dis- 
trict Ck>urt of the United States in and for the district in whUAt muAk bene- 
ficiaries or any one of them resides. ♦ • • ♦• 

Relator cannot deny that he is a beneficiary, for that is the basis on 
which he asks relief ; consequently, the statute applies. It is a familiar 
rule, which the courts apply, that where a statute provides a remedy, 
it is exclusive. Dimmick v. Delaware, Lackawanna, etc., Railroad Co., 
180 Pa. 468, 36 Atl. 866; Curran v. Delano, 235 Pa. 478, 84 Atl. 452; 
Janney v. Buell, 55 Ala. 408; State of North Dakota ex rel. William 

Lemke v. Chicago, etc, Ry. Co., 257 U. S. , 42 Sup. Ct. 170, 66 L. 

Ed. — . 

[I] Moreover, the debtor under the contract of insurance is the 
United States, which cannot be sued without its consent. Stanley v. 
Schwalby, 162 U. S. 255, 16 Sup. Ct. 754, 40 L. Ed. 960; United States 
v. McLemore, 4 How. 286, 11 L. Ed. 977; The Davis, 10 Wall. 15, 19 
L. Ed. 875. And when it consents it can prescribe the terms upon 
which it may be sued. Nichols v. United States, 7 Wall. 122, 19 L. Ed. 
125; United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 37 L. Ed. 
171 ; Finn v. United States, 123 U. S. 227, 8 Sup. Ct. 82, 31 L. Ed. 128. 
With respect to the contract here involved it has given its consent to be 
sued and named the court in which the action may be brought. The in- 
evitable conclusion is that relator's only remedy lies in an action against 
the United States in the District Court of the United States for the 
district in which he resides. 

The judgment of the lower court is affirmed, the costs to be assessed 
against the appellant. 

Affirmed. 
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(tTIF.) 

Ih re KUSTBRER. 

(Court of Appeals of District of Columbia. Submitted January 12, 1922. De- 
cided February 6, 1922.) 

No. 1400. 

L Patento <»3»26(2)— Aasemblios old elemento to prodaoe new reault may 
be inventioii. 

The assemblina of elements which are old in the art in such a manner 
as to produce a new result may be invention. 
2. Patents ^»26<2) — Assemblio; etements from two old devices to operate 
in same mainer as one ol them is not inreiitioD. 

The assembling of available parts of two prior deyices to produce a de- 
vice, which operates in substantially the same maimer as one of the prior 
devices, is not invention. 

Z, Patente «s>36— Doubt as to paAent^illty resolved In favor of Inventton. 

Where the dividing line between patentability and the exercise of me- 
chanical skill is difficult to define, the doubt is resolved in favor of in- 
vention. 

Appeal from the Commissioner of Patents. 

Application by Carl C. Kusterer for a patent for a table slide struc- 
ture. From a decision of the Commissioner of Patents, refusing the 
allowance of a claim, applicant appeals. Affirmed. 

Fred L. Chappell and Otis A. Earl, both of Kalamazoo, Mich., for 
appellant. 
T. A. Hostetler, of Washington, D. C., for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. l*his appeal is from the deci- 
sion of the Commissioner of Patents, refusing to allow claim 3 in ap- 
pellant's application, which reads as follows : 

"3. A table slide structure comprising a center slide adapted to be secured 
to the bridge of the table, an outer slide member secured to one portion of 
the table top and an inner slide member secured to the opposite portion of 
the table top, said slides having coengaging parts, a pulley with a vertical 
axle on the central slide, a cable looped over said pulley and connecting the 
inner slide member to the outer slide member, clearance way being formed in 
said slides for the cable, whereby the movemoits of the slides are equalized." 

This daim was denied on reference to a British patent issued to one 
Pocock, in 1805; a patent issued to one Curry, September 21, 1869; 
and a patent issued to one McMahon, June 25, 1912. 

The invention relates to an extension table, in which the extension 
slides, moving in opposite directions, are connected by cables in such 
manner as to equalize the movement of the slides. 

The patent of Pocock discloses a rectangular frame so mounted that 
it slides between fbced rails, and a similar frame with one end open 
and moiinted to slide on the outer sides of the fixed rails. Pulleys are 
mounted near the center of the fixed rails, and the cords placed over 
the pulleys with one end attached to the inner frame and the other 
end to the outer frame, in such manner that the movement of one frame 
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simultaneously moves the other. The patent to McMahon discloses 
two fixed rails carr3ring a table top, with the rails tongued and grooved 
and a clearance space for the rack and pinion shifting mechanism. The 
patent to Curry discloses slides tongued and grooved with clearance 
spaces for Ihe cords. 

[1,2] It therefore appears that the claim in issue shows a combina- 
tion of elements, old in the art ; in other words, it covers the construc- 
tion of McMahon, modified by the cord and pulley slide shifting mech- 
anism shown in the Pocock patent. It is well settled that dements 
which are old in the art, when assembled in such a manner as to pro- 
duce a new result, may be held to constitute invention. We think, how- 
ever, that the rule is not applicable in this case. Appellant's device, 
while showing a high degree of mechanical skill in the selection and 
putting together of avail^le parts of the different devices above re- 
ferred to, operates in substantially the same manner as did the old 
British patent. 

[3] In cases where the dividing line between patentability and the 
exercise of mechanical skill is difficult to definci, we resolve the doubt in 
favor of invention ; but the present case does not, in our opinion, be- 
long to that class. While appellant produced a valuable improvement, 
we are unable to reach the conclusion that what he accomplished 
amounted to invention. 

The decision of the Commissioner of Patents is affirmed. 

Mr. Justice HOEHLING, of the Supreme Court of the District of 
Columbia sat in the place of Mr. Chief Justice SMYTH in the hearing 
and determination of this appeal. 



In re DUNBAR. 



(Court of Appeals of DUitrict of Columbia. Submitted March IC, 1921. De- 
cided February 6, 1922.) 

No. 1899. 

Patents ^=»120^A8Blgnee of two appliestionB to boond by eieetion to talio 
potodt with narrow claims reading on other dtsdosinre. 

Where two aK>licant8 each assigned their oopending api^ications to 
the same assignee by an assignment which left no interest in the appli- 
cant, the election of the assignee to take the patent on one application, 
which contained narrow claims reading on the disclosure in the other 
application, is binding on him, and precludes his right to issuance of 
patent on the other application, containing broader claims coTerlng the 
same features. 

Appeal from the Conunissioner of Patents. 

Application by Francis W. Dunbar for a patent, assigned to the 
Kellogg Switchboard & Supply Company. From a decision of the 
Conunissioner of Patents denying the application, applicant appeals. 
Affirmed. 
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Curtis B. Camp and C. C. Bradbury, both of Chicago, III, for ap- 
pellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. Appellant, Dunbar, filed the 
present application for patent October 9, 1905. One I>yson filed a co- 
pending application March 19, 1906, on which a patent was issued 
December 12, 1916. Both applicants assigned to Kellogg Switch- 
board & Supply Company, and both applications have been prosecuted 
through the Patent Office by the same attorneys. 

It is unnecessary to consider the mechanism or the line of division 
between the Dunbar and Dyson claims, of the right of the common 
assignee to disclaim the invention of the claims injtjhe Dyson patent, 
since this appeal turns upon a question of law. The Dyson applica- 
tion, which went to patent, contained certain narrow claims which 
would read upon the earlier application of Dunhar. Dunbar has broad 
claims, covering the same features of the invention, and he is here 
insisting upon die allowance of his claims. 

The tribunals below recognize the dilemma in which Dunbar finds 
himself, apd the Commissioner in his opinion states the grounds upon 
which relief was refused, as follows : 

"By taking out the Dyson patent, an election was made on the question 
of priority between Dyson and Dnnbar, and the common assignee is just as 
much bound by that election as if an interference had been declared and 
priority decided in favor of Dyson. The reason for the rale holding that In- 
terferences wiU not be declare^ between coasslgnors is that the presentation 
of the testimony on behalf of each assignor Is in control of the common as- 
signee, and that there are, therefore, no parties having adverse interests^ 
If an assignee is to be allowed, after having made such election and taken 
out the patent, to repudiate the election and present the claims in another 
application, monopoly would obviously be extended." 

The record is silent as to the nature of the assignment from Dunbar 
to the Kellogg Company. In this situation we must assume that the 
assignment was absolute and conveyed all the right, title, interest, 
and claim in the patent to the assignee. Dunbar has, therefore, no in- 
terest left in the invention which he can now assert The case re- 
solves itself into the right of the assignee to a patent upon the present 
Dunbar claims. To grant these claims to the assignee, after the as- 
signee, by its own election, had accepted the Dyson patent, would be, 
as held by the Commissioner, a clear extension of the monopoly. If 
the assignment from Dunbar to the Kellogg Company was a condi- 
tional one, whereby Dunbar would be prejudiced by the election of the 
assignee to accept the Dyson patent, a different question might be 
presented ; but in the state of the record Dunbar has no interest left • 
upon which he can personally, claim protection. 

The decision of the Commissioner of Patents is affirmed. 

Mr. Justice HITZ, of the Supreme Coxiri of the District of Colum- 
bia, sat in the place of Mr. Justice ROBB in the hearing and determin- 
ation of this appeal. 
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IRONSIDES CX». T. CITIZENS' WHOLESALE SUPPLY GO. 

(Court of Appeals of District of Columbia. Submitted January 11, 1022. De- 
cided February 6, 1922.) 

No. 1466. 

Trade-macics and tradD-names and unfair competition ^=»58— 43hieid Indorinif 
serpll witli monogram held not to infringe siiidd eonftalning piotora. . 

A trademark consisting of a shield Inclosing a scroll bearing the words 
"Golden Rule/' and a monogram formed of the initials of the owning cor- 
poration, the dominating features of which are the words and monogram, 
does not conflict with a tcade-mark consisting of a shield in which is the 
picture of the frigate Ironsides. 

Appeal from the Commissioner of Patents. 

Petition by the Ironsides Company against the Citizens' Wholesale 
Supply Company for cancellation of a trade-mark. From a decision 
of the Commissioner of Patents denying the petition, the petitioner 
appeals. Affirmed. 

Percy H. Moore, of Washington, D. C, for appellant. 
E. T. Fenwick and C. R. Allen, both of Washington, D. C, for 
appellee. 

ROBB, Associate Justice. Appeal from a decision of the Commis* 
sioner of Patents sustaining a decision of the Examiner of Interferences 
and denying the petition of the Ironsides Company, appellant here, 
for the cancellation of a trade-mark of the appellee, the Citizens' 
Wholesale Supply Company. 

The mark sought to be canceled consists of a shield inclosing a scroll 
bearing the words "Golden Rule" and a monogram formed of the 
letters "C. W. S." and the abbreviation "Co.," with two stars in each 
of the upper comers of the shield. The dominating features of the 
mark are the words and the monogram. Appellant's mark consists of 
a shield in which, and almost completely filling it, is the picture of the 
frigate Ironsides. While the evidence tended to show that even this 
mark was not adopted until after the date of adoption and use of the 
"Golden Rule" mark, it is unnecessary to review the evidence on that 
point, since we are clearly of the view, as was the Patent Office, that 
there is no conflict between the two marks. The decision therefore is 
affirmed. 

Affirmed. 
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(tTI F.) 

LADEN ei aL ¥. METROI^LITAN DISTRIBUTING CO., Ihe. 
(Olrciiit Court of Appeals, Third Olrcnit February 1, 192SS.) 

No. 2758. 



Bilii and notes ^=»600— In action a«;ainst maker and indonser of clieefc, de- 
f endante held entitled to show whole tran8e4^on. 

In an action against the maker and indorser of a check on which the 
maker had stopped payment, where plaintifT claimed as an innocent 
holder for value, to whom tlie payee had indorsed and delivered the 
check in part payment for merchandise, defendants held entitled to 
show the entire transaction and to introduce evidence tending to show 
that the sale of the merchandise was to the maker of the check, through 
the payee as a broker, who in accepting and indorsing the 'Cfaeck acted as 
plaintiff's agent with plaintiff's knowledge, and that plaintiff's only right 
of action was against the maker of the dieck on the contract of sale. 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Action at law by the Metropolitan Distributing Company, Inc., 
against Samuel R. Laden and Morris Snyder. Judgment for plaintiff, 
and defendants bring error. Reversed. 

Barney Larkey and Merritt Lane, both of Newark, N. J., for plain- 
tiff in error Snyder. 
Harold Simandl, of Newark, N. J., for plaintiff in error Laden. 
Jos. G. Cohen, of New York City, for defendant in error. 
Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFPINGTON, Circuit Judge. In this case the Metropolitan Ks- 
tributing Company brought suit against Morris Snyder, the drawer, 
and Samuel R. Laden, the payee and indorser, of a check, to recover 
$5,000, th^ amount thereof. The case resulted in a verdict against 
both men for the full amount, and, on entry of judgment on the ver- 
dict, this writ of error was sued out. 

As the case was tried, we do not think the decisive, underlying issue 
was submitted to or passed on by the jury, and as it goes back for re- 
trial we deem it proper to point out that issue, with a view to aiding in 
the future retrial, rather than of now entering on a detailed discussion 
of the assignments of error in the past trial. 

Turning, then, to the proofs, there was testimony which tended to 
show that the plaintiff, the Metropolitan Distributing Company, a 
corporate citizen of the state of New York, was, on August 19, 1920, 
the owner of 1,000 cases of bottled in bond whisky, which was stored 
in a United States bonded warehouse at the distillery of the A. Mc- 
Ginnis & Co. at Carrollton, Md. This whisky they were willing to sell 
at $30 per case, f . o. b. distillery, the buyer "to deliver to seller or dis- 
tillery a properly authenticated United States internal revenue pur- 
chase permit in the name of A. McGinnis & Co., of Carrollton, Md." 

Laden, one of the defendants, was a broker, and with a view of earn- 
ing a commission of $1 a case on the whisky, he approached the plain- 
tiff company to ascertain whether, if the whisky was bought by Sny- 
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der, the other defendant, at $31 per case, he (Laden) would get a 
commission of $1. This being agreed to by the plaintiflF company, 
Laden indorsed and turned over to the plaintiff company a check of 
even date for $5,000, drawn by Snyder, the other defendant, and a 
paper in the form of a receipt, signed by the plaintiff and marked "Ac- 
cepted, Samuel R. Laden," was passed between the parties. This 
paper, which is in the form of a receipt, recites in substance that the 
plaintiff has "received from Sam Laden * * * a check for $5,- 
000, issued by Morris Snyder and indorsed by Mr. Sam Laden, as 
part payment for 1,000 cases McGinnis whisky bottled in bond' at $30 
per case, f. o. b. Distillery." This paper, it will be observed, fixed 
the price of the whisky, as between the plaintiff* and Laden, at $30 
per case, and in that regard tends to support the contention that its 
purpose was merely to evidence the agreement of the plaintiff that Lad- 
en was to receive $1 per case as a commission, if Snyder bought at $31. 
At this point we note that the contention of Laden, as above stated, 
namely, that the paper was simply a part of the whole transaction, and 
was merely intended to secure him a $1 commission in case Snyder 
bought at $31, and that, as Laden contends, he was a mere broker, a 
"go-between," as he expressed it, between the plaintiff and Snyder, 
becomes all-important, for the contention of the plaintiff is that Laden 
was the real and only purchaser, and that the $5,000 check of Snyder 
was paid by Laden to the Distributing Company as part pByment for 
the whisky sold him ; that the plaintiff had no dealings with Snyder, 
and was therefore an innocent holder for value of Snyder's check, 
and under the New Jersey statute (3 Comp. St 1910, p. 3742, § 61), as 
quoted in the margin^ was entitled to recover for the check. This 
underlying and all-important question of fact, namely, whether there 
was a sale by the Distributing Company to Laden, or whether the sale 
was made by the Distributing Company to Snyder, was not submilt^ 
to or passed on by the jury. Its decisive relation to the controversy 
is apparent on two grounds : First, if the paper was only a part of the 
whole transaction, and its purpose was, as between the plaintiff and 
Laden, to fix the commission, and Laden was the broker, agent, or 
"go-between," to sell the whisky to Snyder at $31, and the sale was in 
reality a sale by the Distributing Company to Snyder, then. Laden 
being the agent of the plaintiff, and indorsing and turning over to his 
principal the check which had come into his hands as such agent, he 
should not be held as an indorser, within the meaning of the statute ; 
and, secondly, if Laden was acting as the agent, broker, or "go-be- 
tween" to effect a sale by the plaintiff to Snyder, then the check, com- 
ing into the hands of the plaintiff's agent. Laden, and subsequently 
into its hands through such agent, as a payment on account of its 
sale to Snyder, Snyder could stop payment, because the New Jersey 

1 " 'The drawer by drawing the instrument admits the existence of the payee 
and his then capacity to indorse, and engages that on due presentment the 
Instrument wlU be accepted or paid, or both, according to its tenor, and that 
if it be dishonored, and the necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder, or to any subsequent indorser 
who may be compelled to pay it ; but the drawer may Insert in the Instrument 
an express stipulation aegatlTlng or limiting his own Uabtlity to the holder.' " 
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act did not prevent his doing so. But in such case the seller had the 
right to refuse to perform the contract, and sue for full pa3rment and 
performance. Seeing, then, the significance of this underlying issue 
of the sale, whether one to Laden or one to Snyder, the materiality of 
showing the whole transaction, the fact that the plaintiff knew of the 
whole transaction, that Snyder was the real buyer, that the check was 
not turned over to the plaintiff until after Snyder had agreed to buy 
at $31, that an additional paper was drawn whereby Snyder was to 
pay $31, all became proper matters of proof. In this regard the sig- 
nificance of the record, and the relevancy of the excluded testimony, 
becomes clear when the record, quoted in the margin, is examined.' 

s "Q. What did yon [Laden] state to him? This was at the time that the 
chedc, Exhibit P-2 was handed over to Mr. Goldbersr; is that ri^ht? A. I 
came into the Metropolitan Distributing CJompany and told Mr. Goldberg that 
Mr. Snyder wanted to buy a thousand cases of McQinnis, and told him 
that price that Mr. Snyder was willing to pay for the stuff — $31. I said, 
'Mr. Goldberg, what is in it for me? We dickered, and he said, '$30 to me, 
and $1 if the deal is closed ; you get $1 out of it.' I said, 'AU right, Mr. Gold- 
berg; it goes.' I turned over the check to Mr. Goldberg and he drew up a 
contract. 

*'Q. Yon did not torn over the check right then and there? A. No. 

"Q. You went back to Newark; did you go back to Newark then? A. Ab- 
Bolutely, sure. 

"Q. Did you see Mr. Snyder? A. I did. 

"Q. And at that time what price did you quote him? A. Thirty-one dollars. 

**Mr. Cohen: I object to that as incompetent, immaterial, and irrelevant, 
and not binding on the plaintiff. 

'"The Court: I do not think what he said to Mr. Snyder is competent, bo 
I win strike that out 

••Q. Now relate the rest of your conversation with Mr. Goldberg. 

"The Court: I want him to give me the rest of the conversation with Mr. 
Goldberg. A. When I agreed with Mr. Goldberg to pay him $31 for the mer- 
chandise, then I was to get $1 back as the go-between. 

"Q. Who was buying the stuff? A. Mr. Snyder was buying the stuff from 
the Metropolitan. 

"Q. I see. Now, you gave Mr. Goldberg the check which has been marked 
ExhiUt P-2; that check was given to you by Mr. Snyder? A. Yes; and In 
turn turned it over to Mr. Goldberg. 

"Q. To Mr. Goldberg that morning? A. Yea. 

"Q. Then did you do anything else? A. Well, then Mr. Goldberg gave me an 
agreement. 

"Q. By an agreement you refer to the paper which has been marked Exhibit 
P-^ in evidence? A. I don't know just which one of these it was. 

"Q. Is this the agreement (handing witness PlaintiflTs Exhibit P-8)? A. 
Yes; that is the agreement, and there is another one. 

"Q. You signed that agreement, did you? A. Yes; I signed one, and Mr. 
Goldberg signed one. 

"Q. Is that Mr. Goldberg's signature on that paper? A, Yes. 

"Q. And at the time you signed that, what, if anything, did you tell him 
as to the buyer of that liquor? A. Mr. Snyder was the buyer of the mer- 
diandise. • • • 

"By the Court: Q. Did you give Mr. Snyder anything for that check of 
$6,000 which is Eachibit P-2? A. Well, the only thing I gave him was the 
recript that I received from Mr. Goldberg. I did not give him anything else. 

"Q. What was that receipt? A. The receipt that the goods are secured 
with the Metropolitan Distributing Company for 1,000 cases of McGinnis, 
lying at the McGinnis Distillery Company, in Maryland. 

"Q. Where is that receipt? A. I don't know what became of it I turned 
my xeoeipf over to his people. 
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Such being the proofs, it is clear there was testimony tending to 
show that Snyder, and not Laden, was the real buyer from the plain- 
tiff, and that the check was received by Laden as the agent of the 
plaintiff, and was not delivered by Laden to the plaintiff as part pay- 
ment, on a sale made by the plaintiff to Laden. And such testimony 
should have been admitted in full, the jury instructed that if they so 
found, and the real transaction was a sale by the Metropolitan Dis- 
tributing Company to Snyder, and that the check, while given in form 
to Laden, was in reality given to the Metropolitan's agent, Laden, 
as a part payment on the sale by the Metropolitan to Snyder, then and 
in that event the transaction was in substance not different than if the 
check had been given by Snyder direct to the Metropolitan, and there- 
fore liable to stoppage before payment, and that, having been stopped, 
the Metropolitan could then repudiate the sale, because the hand mon- 
ey was not paid, or stand upon the contract with Snyder and sue him 
for the breach. 

The judgment is therefore reversed, 

"Q. To what people? A. To Mr. Snyder. 

"Q. Tou gave Mr. Snyder a receipt? A. I oflFered him a receipt and I gave 
it to him. 

"By Mr. Unger: Q. Your receipt? A. The transaction that took place be- 
tween Snyder, me, and the Metropolitan, the deal that I closed 1w Snyder 
with the MetropoUtan, * * * " 

Gross-examination by Mr. Cohen: 

"Q. Mr. Laden, I understood yon to testify that you told Mr. Goldberg, at 
the time yeu negot;iated this deal, that you were acting as an agent ; is that 
correct? A. Well, I was acting in the affair to help the two of them come to- 
gether and to close the deal, and I was to get $1 for every ease that was 
bought between Mr. Snyder and Mr. Goldberg. 

"Q. In other words, any agreement of sale that may have been made, or 
that was to be made, was to be made between the Metropolitan Distributing 
Company and 'Mr. Snyder? A. I was the go-between; yes. 

"Q. But they were the principals in the transaction? A. Absolutely. 

"Q. That is, in other words, Snyder was the buyer and Mr. Goldberg was 
the seller? A. Mr. Snyder was the buyer, and Mr. Goldberg was the seUer; 
yes, sir. 

"Q. All right. Now, the purchase price to Mr. Snyder was to be |31,000? 
A. Thirty-one thousand dollars. 

"Q. That is. $31 a case? A. Yes. 

"Q. Now, at tliat time you were acting for Mr. Snyder, were you not? A. I 
was acting for Mr. Goldberg, as well as for Mr. Snyder. * * * 

"Q. In other words, signod another paper, in which the price was $31 a 
case. A. Absolutely. ♦ * ♦ 

"Q. Mr. Laden, I understand you to say that you delivered a writing to Mr. 
Snyder, in which it was stated that the goods were sold for $31 a case? Is 
that right? A. I am sure that it was a paper either for $30— I am not quite 
sure, but there was an additional paper drawn for $31, or it was the same 
paper for $30; but I really beUeve that there was an additional paper drawn 
between Goldberg to Snyder. I think, I am not sure about it, there was an 
adfildonal paper drawn whereby Mr. Snyder waa to pay $31.'' 
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BNCHLHABD ▼• SGHROESDEB ei i*^ 

(Circuit Court of Appeals, Third Circuit. February 1, 1922.) 

No. 2782. 

L Jodsment <d=»S2:^(2)— Not entitied to fuU fMh and credit aa eividenea 
agaiust one not a |Nuiy to it. 

Const, art. 4, § 1, does not require a court to give full faith and credit 
to a judgment of another state as evidence against one who was not a 
party to it 
2. Judgment <»3»828(S)— Fedefsl court cannot set aside Judlgment of state 
- eourt on ground of alter-diseovered evidence. 

A federal court is without power to set aside a decree of a state court, 
where the bill simply presents a case of after-discovered evidence; the 
remedy being in the court which rendered the decree. 
8. Judgment ^==>828(3)— Party bound by judgment which be invoked. 

A party who, having the choice of tribunals between the federal and 
state court, chooses the latter, is bound by its decree, and cannot later 
invoke the jurisdiction of the federal court to set aside such decree on 
the ground of newly discovered evidence showing tiiat it was obtained by 
fraud and perjury. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Suit in equity by George H. Engelhard, as receiver of the partner- 
ship of Schroeder & Rogers, against George J. Schroeder and Mae D. 
Schroeder. Decree for defendants, and conaplainant appeals. Af- 
firmed. 

Coult & Smith, of Newark, N. J. (Gustavus A. Rogers, Tudor Jenks, 
and Williston Benedict, all of New York City, of counsel), for appel- 
lant. 

Ziegener & Lane, of Jersey City, N. J. (Harry Lane, of Jersey City, 
N. J., of counsel), for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. From the proofs it appears that 
Engelhard, the plaintiff in this case, had been duly appointed by the 
Supreme Court of New York as receiver of the firm of Schroeder & 
Rogers. Subsequently, in pursuance of the directions of that court, 
he filed a bill in the Chancery Court of New Jersey against Mae D. 
Schroeder and the two partners to set aside and declare void an as- 
signment to her of certain accounts which the firm had own^d. She 
appeared, alleged the assignment was valid, and made a counterclaim 
against the receiver, that he be decreed to pay to 'her certain accounts 
embraced in the assignments to her, which he had collected. After 
protracted litigation, testimony on both sides, report of a master, and 
hearing by the Court of Chancery, a final decree was entered August 
13, 1920, by said court, adjudging, inter alia, that the assignment to 
Mrs. Schroeder was valid, and granting relief to her on her counter- 
claim. Thereafter the receiver appealed from said decree to the Court 
of Errors and Appeals of New Jersey, and on February 28, 1921, that 
court affirmed the decree of the Court of Chancery, Thereafter the 

4|Ea»For other cases jiee same topic A KEY-NUMBBH In all Key-Numbered DlgesU ft Indexes 
•Decree affirmed 257 U. S. — , 42 Sup. Ct 382, 66 L. Ed. -— . 
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plaintiff, on M^4, 1921, filed the present bill against Mrs. Schroeder 
m the District flfeurt, seeking to enjoin her from enforcing the decree 
in her favor in the Court of Chancery, and praying : 

"That said decisions in the Court of Chancery and the Court of Brrofs and 
Appeals of the state of New Jersey may be declared void, illegal, and of no 
effect" 

In the court below the bill was heard on affidavits. Two contentions 
were there made. First: That the decree of the Court of Chancery 
had been procured by fraud, the allegation of the bill in that regard be- 
ing: 

"The said decree of the New Jersey court was obtained by and based upon 
false, misleading, and perjured testimony on the part of the def^dants, in 
that the said defendants testified upon the trial that the moneys advanced by 
the defendant Mae D. Schroeder to the defendant George J. Schroeder were 
advanced to the partnership, and as a loan to the partnership; whereas, as 
a matter of fact, and as has been developed since the affirmance by the Court 
of Errors and Appeals of the state of New Jersey, the said George J. Schroe- 
der has heretofore admitted that the said advance by the said Mae D. Schroe- 
der to him were personal loans, and not loans to the partnership, and in that 
the said Mae D. Schroeder testified upon the trial that she had received n^ 
moneys from her husband or from the partnership, but as a matter of fact, 
as has been developed since the decision of the Court of Errors and Appeals 
of the state of New Jersey, that the said Mae D. Schroeder received moneys 
in the sum of five thousand five hundred ($5,500) doUars from her husband, 
which he has fraudulently abstracted from the firm assets of Schroeder & 
Rogers, and which were firm moneys, and that as against any amount which 
the said Mae D. Schroeder claimed, and was entitled to, from any amount al- 
lowed to her." 

[ 1 ] The second contention was : ' That the decrees of the Court of 
Chancery and of the Court of Errors and Appeals were illegal and void, 
because the Court of Chancery did not give full faith and credit to 
a decree of the Supreme Court of New York in the receivership, which 
adjudged the assignment to Mrs. Schroeder was void. By the opinion 
of the court below, quoted in the margin,* it will be seen that the judge 

1 "George H. Engelhard, as receiver of Schroeder & Rogers, filed in this 
court a bill *which, in so far as material, alleges that Messrs. Schroeder ft 
Rogers were associated as copartners in conducting a business in the city of 
New York, the partnership expiring by its terms December 1, 1917. The 
principal assets of the partnership were book accounts of the approximate 
value of $20,000, certain of which were assigned on or about January 5, 1918, 
by the defendant, George J. Schroeder, to his wife, Mae D. Schroeder, for 
the purpose, as claimed, of securing loans and advances said to have been made 
by her to the partnership, and further alleges that the assignment was fraud- 
ulent, and was made solely for the purpose of hindering and delaying creditors 
of the partnership. 

"The bill sets forth the institution of proceedings in the Supreme Court of 
the state of New York for the dissolution of the partnership, the appointment 
of the complainant herein as temporary receiver, and the institution by him, 
under order of the New York court, in the court of chancery of this state, 
of a suit against George J. Schroeder and Mae D. Schroeder for the purpose 
of setting aside the assignment of the book accounts referred to. A final 
decree in the New York action was entered November 8, 1918. In this decree 
the assignment to Mae D. Schroeder was declared void. She was not, how- 
ever, a party to that proceedings. On August 13, 1920, a final decree was en- 
tered in the Court of Chancery, wherein it was decreed that the assignment to 
Mae D. Schroeder was not void, that she was a creditor of the partnership in 
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held that Mrs. Schroeder^ not being a party or heard in the case in the 
Supreme Court of New York, was not concluded by its decree, and 
that "the courts of New Jersey are not bound to give full faith and 
credit to the doings of a New York court, where persons said to be 
bound by such doings were not before the court." We agree with the 
court in holding that this judgment in the Supreme Court of New 
York did not conclude Mrs. Schroeder, and therefore, whatever the 
effect of that judgment might have been, if received in evidence, it had 
no evidential effect of any nature whatever in the case against Mrs. 
Schroeder in the Chancery Court of New Jersey. In oflier words, 
there was no judgment of the New York case against Mrs. Schroeder, 
to which any effect against her could be given in the case in New Jer- 
sey. Indeed, the very purpose of the New York court in directing its 
. receiver to sue Mrs. Schroeder in the New Jersey court was to enable 
the latter court to enter against her a decree which the New York court 
could not do by reason of its not having obtained jurisdiction over her. 
[2] As to the other ground advanced, namely, that the decree of the 
Court o£ Chancery of New Jersey had been procured by fraud, it is to 
be observed that the allegations of the bill simply present a case of aft- 
er-discovered evidence, which, for aught that appears in the bill, might 
have led the Court of Chancery to enter a different decree. In that 
respect the judge below said: 

"Snch allegations furnish no basis for the Interventloii of this court. I( the 
Court of Chancery has been imposed upon, it has power over its decrees." 

[3] Without entering upon a discussion of the ways and means open 
to the plaintiff, to make a timely application to the Court of Chancery, 
to open up its decree, we must asstune, in the absence of any statement 
in the bill of the date when the new evidence came to the imowledge 
of tfie plaintiff, and to the further fact that he does not aver or now 
claim that he had no form of relief in the New Jersey courts, that 
he might have sought relief in such courts. And we are further justi- 

the sum of $9,000, and entitled to a lito on the accounts receivable and the 
moneys collected thereon to the extent of the amount of her claim against the 
said partnership. 

"The bUl states that the final decree of the Court of Chancery was affirmed 
by the Court of Brrors and Appeals, which is the court of last resort in this 
state, on February 28, 1921. The bill then charges that the decree of the New 
Jersey court was obtained through false and misleading testimony on the 
part of the defendants at the trial, and charges that George J. Schroeder and 
Mae D. Schroeder conspired together ftJsely and fraudulaitly to misrepre- 
sent the facts to that court The bill diarges that the decision of the Court 
of Chancery of New Jersey and the Oourt of Errors and Appeals of this state 
are illegal, void, and of no effect, Inasmuch as the Chancery Court did not 
give full faith and credit to the decree of the New York court, by which court 
the partnership property was being administered, and in which court the 
assignment to Mae D. Sdiroeder, not a party to the proceeding, was declared 
void. 

"The bill prays that the defendants, George J. Schroeder and Mae D. Schroe- 
der, account with respect to the accounts receivable of the firm of Sdiroeder 
A Rogers, and that they be restrained from collecting or obtaining the ac- 
eofintB and from enforcing the decree of the Chancery Court, and also that the 
d^sion of the Court of Chancery and Court of Errors and Appeals be declar- 
ed void, illegal, and of no effect, and that the receiyer appointed in the Chan- 
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4ed in tiie conclusion that the filing of the bill in this court was not an 
effort to right a wrong irremediable in the courts of New Jersey, but 
rather the attempt of an unsuccessful suitor in one court to possibly 
obtain a more favorable result in another. When the receiver found 
«t necessary to seek the aid of a court in New Jersey in order to serve 
process on Mrs. Schroeder, it was open to him to then invoke the ju- 
risdiction of either the federal or state court. But, having chosen one 
of them, and having had an opportunity to bring before the selected 

eery Court be directed to turn over all moneys received by him upon said ac- 
counts receivable to the plaintiff, or the receiver, if any, appointed by this 
court. 

"It is to be noted that George H. Engelhard, as receiver of Schroeder & 
Rogers, filed a bill in the Court of Chancery of New Jersey against Mae D. 
Schroeder, a resident of this state. Annexed to the bill filed in: the Court of . 
Chancery of New Jersey is the order appointing Mr. Engelhard as receiver. 
In the present bill he is referred to as temporary receiver, but in the order 
annexed to the bill In the Court of Chancery, which bears date the 17th day 
of January, 191S, and appears to have been entered in the Supreme Court of 
the state of New York, he is referred to as receiver, and appears ^o be ap- 
pointed as such. In pursuance of an order of the New Tork court he appealed 
to the Court of Chancery of New Jersey, that court having Jurisdiction over 
Mae D. Schroeder, for the express and avowed purpose of having the as- 
signment of the book accounts referred to in the present suit declared void. 
The receiver in the New York action having Instituted a suit In the Court of 
Chancery under the order of the court, appointing him, and Mae D. Schroeder 
having appeared In that action and answered the blU of complaint exhibited 
against her, and having counterclaimed against the complainant, as receiver 
of the firm of Schroeder & Rogers, for moneys advanced by her to the firm, 
and the receiver having answered the counterclaim, the case was put at issue, 
and, having been disposed of by the Court of Chancery, a court having juris- 
diction of the parties, there Is no reason why the receiver, not having succeed- 
ed in that action either In chancery or on appeal to the Court of Appeals, 
should now seek to have the same Issue tried here. In so far as this court 
is concerned, the matter Is clearly res adjudlcata. 

"But It Is said that the decree of the Court of Chancery Is not In accord 
with the decree of the Supreme Court of the state of New York, but admitted- 
ly the Supreme Court of the state of New York had no jurisdiction of the 
defendant Mae D. Schroeder, a resident of this state; otherwise, It would not 
have been necessary for the receiver to have instituted his action in the 
Court of Chancery or to have declared void the assignment made by George J. 
Schroeder to Mae D. Schroeder; so the decree of the Court of New York, 
not having been made In an action wherein the parties were before the court, 
has no force and effect outside of that state, and was, of course, not binding 
upon tiie court of New Jersey. The courts of New Jersey are not bound to 
give full faith and credit to the doings of a New York court, where persons 
Haid to be bound by such doings were not before the court. Clearly, the 
full faith and credit provision of the Constitution requires this court to up- 
hold the adjudication of the Court of Chancery In so far as It affects Mae D. 
Schroeder, who was a party defendant to the suit brought by the New York 
receiver. The New York court had admittedly no jurisdiction of Mae D. 
Schroeder, the owner of the book accounts. The Court of Chancery did have 
jurisdiction. The decree of the latter court was binding. The decree of the 
former court was not 

''The bUl further seeks to have the New Jersey chancery proceedings set 
aside, for the alleged reason that the adjudication of that court was procured 
by fraud and perjury. Such allegations furnish no basis for the lnterventl<m 
of this court If the Court of Chancery has been imposed upon, it has power 
over its decrees. 

'*The blU wlU be dismissed, wltb costs.'* 
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tribanal, cither j>rior to its decree or in subsequent correction thereof, 
every contention he now seeks to make, not only is the decree of the 
chosen court res adjudicata, but the review, control, or enjoining by 
the federal court of the decree of the state court would be to create 
confusion, if not worse. 

The jurisdiction of a federal court to declare a judgment void in f 
cases where a party has had no hearine> (Simon v. Southern etc., 236 
U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492), where the judgment is fraud- 
ulent (Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619, 28 L. Ed. 547> , 
or an inequitable use is being made of it (Wells v. Taylor, 254 U. S. 
175, 41 Sup. Ct. 93, 65 L. Ed. 205), is clear, but tlie present is not such 
a case. 

'Hie decree below, dismissing the bill, was not error. It is therefore 
affirmed. 



JOHN ML KELLEY CONTRACTING CO. v. UNITED STATES FIDELITY t 

GUARANTY CO. 

(Clrccdt Court of Appeals, Third Circuit February 1, 1922.) 

No. 2756. 



L Prindpal and flaroCy <e»149— Provision of bond limiUiig time for liriiiKiq0 
aetioo acBlnst smrety field TaUd. 

In a bond ^ven to secure performance of a contract containing pro- 
Tisions which enabled the other party to demand full performance within 
approximately 90 working days, a provision limiting the time^ for bring- 
ing -action against the surety to one year from the date of the bond held 
▼aUd. 

t. Prindpal and surety ^S9l49— Rigiit of action on bond field to fiATO Meraed 
on defaidt of prinelpaL 

Where a contractor defaulted and abandoned the contract, and his 
surety on demand refused to complete performance, a right of action in 
favor of the obligee on the bond held to have accrued at once, though 
the amount of damages was not then ascertainable. 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph L. Bodine, Judge. 

Action at law by the John M. Kelley Contracting Company against 
the United States Fidelity & Guaranty Company. Judgment for de- 
fendant, and pla[intiff brings error. Affirmed. 

Bleakly & Stockwell, of Camden, N. J., for plaintiff in error. 
Lewis Starr, of Camden, N. J., for defendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. From a study of the record in 
this case, it appears that the plaintiff, John M. Kelley Contracting 
Company, a corporate citizen of New Jersey, was engaged in building 
a public highway in that state. On May 29, 1919, Elmer Barber duly 
contracted in writing with that company to deliver to it — 

'^approximately forty-five thousand tons of road building material. Sand and 
stone to bo unloaded and hauled and dumped at intervals convenient for 

^=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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your mixing gang. ^ ^ ^ I am to deliver approximately five hundred tons 
of sand and stone per day, and proceed with my deliveries as fast as grading 
is done, it being understood that the grading shall be done as fast as your 
equipment can do. it You are to order and have shipx>€fd such quantities of 
sand and stone as I am able to unload so that there may be no hold-up in my 
outfit. Stiould the shippers of the sand and stone fail to ship sufl^ent quan- 
tity, or less than five hundred tons daily, you will immediately go into the 
open market, and purchase sufficient material to make up above-mentioned 
five hundred tons. • ♦ • I am to furnish you bond for the faithful per- 
formance of the above work to the sum of ten thousand dollars.'* 

In pursuance pf said contract, Barber furnished a surety bond of 
the defendant, a corporate citizen of Maryland, in the penal sum of 
$10,000, which bond is sued upon in this case. It recites the contract 
from which the above extracts are made and makes it a part of the 
bond. The condition of the bond is : 

"That if the said principal [Elmer Barber] sball well and truly indemnify 
and save harmless the said obligee [John M. Kelley Contracting Compan}^ 
from any pecuniary loss resulting from the breach of any of the terms, cove- 
nants» and conditions of the said contract on the part of the said principal, to 
be performed, then this obligation shall be void ; otherwise, to remain in full 
force and effect in law : Provided, however, that this bond is issued subject 
to the following conditions and provisions : Third, that in no event shall the 
surety be liable for a greater sum than the penalty of this bond, or subject 
to any suit^ action or other proceeding thereon that is instituted later than 
the 31st day of May, A. D. 1920." 

While Barber's contract did not specify any date within which per- 
formance was to be made, it nevertheless is apparent that it contemplat- 
ed performance in 90 working days. As appears from the pleadings, 
Barber — 

"commenced the execution of said contract and partially furnished and de- 
Uvered supplies therefor, but on or about March 20, 1920, the defendant de- 
faulted under said contract and refused to proceed with said work and aban- 
doned the unloading and delivering of road materials specified In said con- 
tract and thereafter performed no more work and refused to furnish, deliver 
or unload any other materials or supplies." 

The pleadings further show that the plaintiff, within 30 days, no- 
tified the defendant surety company of Barber's default and requested 
it to complete the contract. This the surety company refused to do ; 
thereupon the plaintiff itself completed Barber's contract at a loss ex- 
ceeding the amount of the bond, and on January 27, 1921, brought 
suit to recover the same on the bond. The defendant answered, aver- 
ring the suit was brought subsequent to Maj^ 31, 1920, the limitation 
stipulated in the bond, and moved to dismiss the complaint. This 
motion the court below granted in an opinion printed in the margiUj 



1 



1 "The plaintiff, a New Jersey corporation, brought an action in the New 
Jersey Supreme Court, which was subsequently removed into this court by 
appropriate proceedings, against the defendant, the Unifed States Fidelity & 
Guaranty Company, a Maryland corporation, upon a written contract by 
which the -defendant obligated itself to indemnify and save harmless the plain- 
tiff from any pecuniary loss resulting from a breach of a contract made be- 
tween the plaintiff company and one Elmer Barber, whereby Barber obligated 
himself to unload and deliver sand, stone, and cement on a certain road to be 
built between Da Costa, New Jersey, and a point 8,700 feet below Egg Har- 
bor, New Jersey. The contract of indemnity provides in the third paragraph : 
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and to an order so dismissing, this writ of error was taken by the 
plaintiff. 

[1] We find no error in the court's conclusion. We cannot hold, 
as a matter of law, that on its face the bond shows that the limitation 
of one year within which suit was to be brought was, as contended 
by the plaintiff, against public policy. On the contrary, it appears from 
the contract, which was, by reference, made part of the bond, that the 

*That In no event diall the surety l)e • • • subject to any suit, action or 
other proceeding thereon that Is instituted later than the 3l8t day of May, 
A. D. 1920.' 

"The present action was commenced January 22, 1921, and the present mo- 
tion is to strike the complaii\t as not brought within the period of limitation 
obtained in the contract The bond of indemnity is dated May 81, 1919, and 
refers to a contract between the plaintiff comiMmy and Blmer Barber, the 
principal in the indemnity bond. This contract made May 29, 1919, is annexed 
to the pleadinga 

"It is apparent that the defendant's obligation was to indemnify and save 
harmless tiie plaintiff from pecuniary loss resulting from a breach of the con- 
tract referred to in the bond. The bond provides that the defendant shall 
not be subject to an action institnted later than the 31st day of May, 1920. 
Obviously this clause of limitation must control, unless the limitation is so 
short as to render the contract of indemnity of no practical service. 20 Cyc. 
1438. 

"Reference to the principal's contract discloses that he was to deliver ap- 
proximately 600 tons of sand and stone per day, and in aU to deliver ap- 
proximately 45,000 tons. Therefore in 90 days the principal could have per- 
formed his entire obligation under the contract. The principal's contract also 
imposed upon the plaintiff in this action the duty 'to order and have shipped 
such quantities of sand and stone as I [Bart>er] may be able to unload so 
that there may be no hold-up in my outfit Should the shippers of the sand 
and stone fail to ship sufficient quantities or less than 600 tons daily, you 
rihe plaintiff here] will immediately go into the open market and purchase 
sufficient material to make up the above-mentioned 600 tons.' 

"It therefore seems that the provision limiting the right of action upon the 
indemnity contract to a period within one year is not so unreasonable as to 
make the Indemnity contract of no practical service to the plaintiff. Referring 
to the contract between the plaintiff and Barber, It is apparent that Barber 
could have performed within 90 working days. It is further apparent that 
the plaintiff was obligated to exert its best efforts to make performance pos- 
sible by buying material in the open market. How can it be said that the 
indemnity contract, with the express limitation of suit within one year after 
making the contract, Is in any wise unreasonable or of a character to render 
it of no practical value? When the contract was made the plaintiff was obli- 
gated to use his best efforts to secure 600 tons of material a day, and the 
principal in the indemnity contract, Elmer Barber, was in turn obligated to 
deUver along the road, which the plaintiff was building, 600 tons of material 
a day until he had delivered approximately 45,000 tons of materials. 

"Clearly, it was in the contemplation of the plaintiff and the principal in 
the indemnity contract that the contract would be performed within approxi- 
mately the period of 90 days. Therefore an indemnity agreement, whereby 
the plaintiff was to be saved harmless by reason of any default by Barber, 
containing the limitation that any action for default must be brought within 
one year from the date of the indemnity contract, was reasonable and of 
practical service and value to the plaintiff. Had it not been, the plaintiff 
could have said to Barber we will require an Indemnity contract which will 
run for a period of more than a year. See also United States v. Fidelity & 
Deposit Co. of Maryland, 224 Fed. 869, 140 0, 0. A. 288, on the question of 
reasonable limitations. 

"The motion wiU be sustained." 
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contract was to be performed in about 90 working days, and that La 
default of performance the plaintiff could, on each daily default, "go 
into the open market and purchase sufficient material to make up the 
above-mentioned 500 tons." In view of the provisions of the contract, 
it is quite apparent that the Kelley Company was in a position where 
it could insist on such timely performance by Barber, or, in case of 
his default itself go into the market and purchase the contract require- 
ments, within such earlier part of the stipulated year as would allow 
several months leeway before the stipulated year of limitation expired. 

[2] We are therefore of opinion that, under the circumstances, the 
limitation was not against public policy, or indeed was it, as contended, 
unreasonable, unjust, or oppressive under the circumstances. Nor do 
we agree with the further contention that the plaintiff, even in view of 
its omission to hold Barber to a timely fulfillmeat of his contract de- 
liveries, did not have a right of action against the surety company 
when Barber defaulted and abandoned his contract on March 20, 1920. 
Certain it is that, on such refusal and abandonment by Barber to per- 
form, there then accrued to the plaintiff a right of action against him. 
It is true the quantum of the damage was not then ascertained, but the 
fact of the damage and the legal wrong sustained by the plaintiff arose 
from the refusal of Barber to perform and his abandonment of the 
contract. .The plaintiff had a contract right to call on him to perform 
and when he in March, 1920, abandoned the contract and refused to 
perform, the legal right to make him answer for that default, and there- 
fore for the damages sustained from such default, then arose. 

Barber, the principal in the bond, having thus defaulted, the Kelley 
Company recognized that fact and notified the surety company to ful- 
fill the contract. It refused to do so, and therefore placed itself in 
the condition of forfeiture stipulated by its bond, because its principal. 
Barber, had failed to "well and truly indemnify and save harmless 
the said obligee from any pecuniary loss resulting from the breach of 
any of the terms, covenants, and conditions of the said contract," etc. 

Seeing, then, that Barber breached and abandoned the contract, and 
that a right of action against him inured to the plaintiff company, see- 
ing that the surety company refused to perform for him, it is quite 
clear that a right of action also inured to the plaintiff against the sure- 
ty company on its bond. The fact that all the sand and gravel were 
not then furnished by Barber, or that the cost of doing so for Bar- 
ber had not then been ascertained, in no way affected the fact that the 
contract had been breached and abandoned by him, and a legal wrong 
done the plaintiff. The ascertainment of such damages, whether nom- 
inal or substantial, was a detail of proof. That could be done in sev- 
eral ways: By reletting the contract, by going into the open market 
and buying the contracted-f or and defaulted road material at market 
prices, or by the Kelley Company going ahead, as it did, and complet- 
ing the contract itself. In the absence of proof, the right of action 
might simply result in nominal damages; but it was the fact of con- 
tract breach and contract abandonment which created the right of ac- 
tion, and not the ascertainment of the quantum of damages, by proper 
proof. 
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Seeing then, that the one-year limitation was not in itself unlawful, 
and that before that limitation expired a right of action on the con- 
tract against Barber and on the bond against the surety company had 
inured to the plaintiff, the court below rightly held that such right 
of action on the bond was not asserted within the year stipulated 
therein, and therefore rightly dismissed the complaint. 



ROSSI ▼. UNITED STATES. 

(Glrcnit Court of Appeals, Ninth Oircait January 9, 1922.) 

No. 8710. 

Conspinicy «=»33— War HiTiiiKS ewtifleatoi, with stemiw atteched^ are "ob- 
UgMwm at ihb Unttad Statak" 

War savings certificates, with stamps attached, are "obligations of the 
United States," so as to support an indictment for conspiracy to defraud 
the United States and alter obligations of the United States. 

[Ed. Note. — ^For other definitions, see Words and Phrases, Second Se- 
ries, Obligation of United States.] 
f ii fK^ j i— y. aod iitfonnitioo «s»125(5H)— IndMrneni for eonpinMy to 
delraiKl llie Unitod States and alter war saTing certificates and sftampi not 



An Indictment charging a conspiracy to defraud the United States and 
to alter war savings certificates and stamps, by removing the stamps from 
the certificates and erasing registration or identification marks, was not 
duplidtoos, as charglikg a conspiracy to defraud the United States and 
violate several sections of the Penal Oode. 
CrimiiiBl law «=:»10S1(4)— No objection lies after Jn^gnwnt for falfaue to 
arraign or enter plea. 

The inere failure to arraign defendant or enter a plea after a demurrer 
to the indictment was overruled deprived him of no substantial right, 
where the trial was otherwise fair, and an objection thereto will not be 
entertained after Judgment 

Grinyoal law ^=a»10S3-— Coori^s remark held not grocind for reveraaJ, as 
reflectioD ea defendttnts or their witness, where no ezceptloD was taken. 

Where a witness for defendants stated that he had asked to be placed 
on the stand, in order that he might get the truth before the court and his 
friends, the court's question, ''Who is your friend?" and his further re- 
mark, after the witness had answered that he had friends all over the 
Coast, that "I thought yon meant Bossi [defendant]," was not ground for 
reversal, where the court's attention was not directed thereto at the 
time, and no exception was reserved; the remark not being intended or 
capable of being understood as a reflection on defendants or the witness. 
6ons|ilnM9r ia=»4&-CriiDliial law ^a>lie9(l)— United States «a>91H, New, 
▼ol. IM Keg^Now S cri e o Tcsttmony as to mode of registering war sav- 
ings BJanniii imnatorlal* In proseentton for alteratton of stamps, and ad- 



The fraudulent alteration of war savings certificates and stamps was 
an oifense, whether the stamps were registered or unregistered; and 
hence, in a prosecution for conspiracy, evidence as to the mode of regis- 
tering such stamps, objected to on the ground that the indictment did not 
show that the stamps were registered, was immaterial, and its admission 
could not have been prejudicial, especially as the court might perhaps take 
Judicial notice of the matter. 
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^ Grimiml law es»409-*-Strildi4r out testimoiiy of atatanents or admiaiioini 
on sabseQUont Omwing of promiseB o) iMnmanity^ held suffident. 

Where the preliminary examination of a special agent of the Depart- 
ment of Justice showed that accused was fully apprised of his rights, and 
that any statement or admissions made by him might be used against him, 
and no proof had been offered or received that defendant's statements to 
the witness were induced by promises of Immunity theretofore extended 
by other officers of the government, the testimony was properly admitted, 
and the court did all that was required by subsequently striking it out, 
and Instructing the jury to disregard it, when It was shown that the state- 
ments were induced by promises of Immunity by other officers. 

7. Criminal law ^=>53!^(1)— Voluntary charaetor of confession Is question for 

court before admission. 

The voluntary or Involuntary character of a confession is a question of 
law, to be determined by the court from the fftcts, as a condition pre- 
cedent to the admission of the confession. 

8. Criminal law €=3>j^l(4) — ^Evidenee to show imint^wr influenee to Indnee 

eonfesslon should be oifered aod received before eonfeeslon aAnittod. 

Ordinarily the testimony of the defendant, to show improper influ- 
ence inducing a confession, should be offered and received before the 
confession Is admitted. 

9. Criminal law ^=s>696 (5) —Motion to strike defoidant's testimony given be- 

fore grand Jniy properly denied^ when evidenee not obJeet«d to as IbvoIod- 
tary. 

Where no objection was made to the testimony of the foreman of the 
grand jury concerning evidence given before the grand jury by the ap- 
pealing defendant, on the ground that it was induced by promises of im- 
munity, and, on the contrary, counsel for defendants asked the court to 
caution the jury that it could not be considered against the other defend- 
ants, there was no error in denying a motion subsequently made to strike 
out the testimony, or in charging that it was competent and pertin^it 

10. CrinHnal law ^=>814(16)— Instraetion hypothesizlnfif giving of tosthBoa^ 
before grand Juiy beeause of promises held not necessary. 

If defendant appeared before the grand jury voluntarily and of his 
own accord, there.was no foundation for a requested Instruction that, if 
his evidence was inspired by assurances made by officers of the govern- 
ment, it was inadmissible and should be disregarded. 

11. LAreeny «=»64 (6) —-Inference firom poasession of reoently stolen property 
only arises when poaa ess ion onezplalned. 

The inference that recently stolen property was stolen by the person in 
whose possesion it is found only arises where such possession la un- 
explained. 

12. Criminal law <8=>10SS(3), 1043(2)— Error could not be predicated on bh 
struction on incidental matter without speeifle objeetlon or request for 
modifiation. 

Where defendant was not charged with having possession of stolen war 
savings stamps or of conspiracy with others to that end, but with con- 
spiracy to defraud the United States and to alter war savings certificates 
and stami>s, and an instruction concerning the inferences arising from 
possession of the stolen stamps related to a mere incident of the trial, 
error could not be predicated thereon, in the absence of any specific objec- 
tion or request for modification. 

IS. Conapiniey ^=3^8— Keceivlng stolm goods <8=3>2— Not offense agalivt 
United States, untoea atolen stamps were Ito property. 

The possession of stolen war savings stamps, or a conspiracy to have 
such possession, la not an offense against the United States, unless the 
stamps are the property of the government 

^ssFor other casM ■•• 8am« topic ft KBT-NUMBBR in all Key-Numborod Digests A IndexM 
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14. CHminal law «=:»1174(l)-4}oartrs answara to vuMom inrvpoiiiided by 
Jmy, idiicb were immatorial, not preJudMaL 

On a trial for conspiracy to defraud tbe United States and to alter war 
aavingB certificates and stamps, the court's answers to questions pro- 
pounded by the Jury as to whether removal of a stamp from an unregis- 
tered certificate would make It an altered stamp, and whether defendants 
could be found guilty, If they did not know the stamps were altered regis- 
tered stamps, held not prejudlcialt in view of the fact that the distinction 
between registered and unregistered stamps was ImmaterlaL 

15. Crimtnal law ^=»91(K— New trial as to one of aceuaed's codefendants dU 
not entitle him to new trial. 

Where an indictment charged a conspiracy between defendant and 
several others named, and others unknown, the grant of a new trial to one ' 
c^ accused's codefendants did not entitle him to a new trial. 
IB. Orbninal law <S=:>ia41, lU4(3)^WlMtiier new trial sfaoold be granted be- 
cause of grant to eodef endant not reviewable, wben not raised below, and 
all the evIdBnee not before tlie eoort. 

The question whether the court should have granted a new trial to 
one accused of conspiracy, because of the grant of a new trial to one of 
his codefendants, is not before the court, where no such question was 
raised below, and the bill of exceptions does not contahi ail the evidence. 
17. Criminal law ^=>925M(4)-^MotioD for new trial beeanse of newspaper 
comments addressed to court's dbRretlon. 

A motion for a new trial because of alleged prejudicial newspaper com- 
ments during the trial was addressed to the sound discretion of the trial 
court 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Angelo H. Rossi was convicted of conspiracy to defraud the United 
States,. etc., and he brings error. Affirmed. 

See, also, 268 Fed. 620. 

The indictment in this case charges a conspiracy to defraud the United 
States, and to alter certain obligations of the United States, to wit, United 
States War Savings Certificates and United States War Savings Certificate 
Stamps, by removing the stamps from the certificates and erasing from the 
jEace of the stamps certain registration or identification marks. The defendant 
Rossi Interposed a demurrer to the indictment on the ground that it failed 
to charge facts sufficient to constitute an ofiTense against the United States and 
on the ground of duplicity. The demurrer was overruled, and this ruling 
forms the basis of one of the principal assignments of error. After the de- 
murrer was overruled, the defendant was placed upon trial without a formal 
plea. This, also, is assigned as error. Upon the trial one of the witnesses for 
the defense stated that he had asked the attorney for the defendant to place 
him on the witness stand, thus giving him an opportunity to explain away 
some newspaper notoriety, and to get the truth before the court and his 
friends. The following proceedings were then had: 

The attorney for the defendant asked: "Q. This was a personal request 
of me as a friend of yours? A. Yes, absolutely. The Court: Q. Who is your 
friend? A. Well, I have friends all over the Coast, your honor. The Court: 
Q. I thought you meant Rossi." 

It Is now claimed that this remark or comment of the court was highly 
prejudicial to the defendant, although no objection was made or exception 
reserved at the time. Again the court admitted, over objection, the testimony 
of a post office employee to explain the mode of registering War Savlnps Cer- 
tificate Stamps. This ruling is assigned as error. The court further ad- 
mitted testimony as to admissions, or statements, made by Rossi to a special 
agent of the Department of Justice and before the grand jury. Later the 
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court Struck the testimony <rf the special agent of the Department of Justice 
from tile record and instructed the jury to disregard it. After striking this 
testimony and directing the jury to disregard it, the court charged tiie jury 
as follows: 

"I Instruct you, however, that the statement made by Rossi in giving evi- 
dence (before the grand jury) is not to be so disregarded by you. There is 
evidence tending to show that Rossi appeared before the grand jury volun- 
tarily, and of his own accord, and, although warned that whatever statement 
he might make would be used in evidence against him, he, notwithstanding, 
gave such evidence without Insisting upon his immunity. The evidence, - 
therefore, of Mr. Young, the foreman of the grand jury, was competent and 
pertinent to prove the admissions of Rossi with reference to the stamp 
transactions, and you are to regard these admissions for whatever tendency 
they may have. If any, to show Rossi's connection with the alleged conspiracy." 

This charge is assigned as error as well as the refusal of the court to 
charge as follows : 

"If you believe that the confession made by Mr. Rossi to Mr. Young, foreman 
of the grand jury, was traceable to the hope Inspired by the assurances made 
by Mr. Walters and Mr. Glover In the first Instance, and that Mr. Rossi at 
the time was relying upon such assurances when he made the confession to 
Mr. Young, then such confession Is Inadmissible and you should disregard it. 
It is not material whether Mr. Young knew that Mr. Glover had inspired the 
hope in the mind of Mr. Rossi, provided there was causal connection be- 
tween the hope aroused and the confession. The fact that the confession was 
not made to the officer arousing that hope is immaterial. When an improper 
influence has been exercised, it becomes the duty of the government to show 
that it has been removed before this subsequent confession can be held admis- 
sible." 

Again the court charged the jury as follows : 

"You will Inquire whether the stamps were stolen, and, If so, whether by 
either of the defendants. And In this relation I may say to you that the 
possession of recently stolen property affords a strong inference that the 
property was stolen by the person having it In his possession." 

After retirement the jury returned into court and propounded certain ques- 
tions to the court, whereupon the following took place: 

"Now, gentlemen of the jury, the first question that you propound is the 
following: Does a stamp, simply by being removed from a certificate, said 
certificate not being registered, become an altered stamp? To that I answer: 
That if the certificate has a stamp attached, and the name of the party written 
upon the certificate, and the stamp thereafter has been removed with intent 
to defraud, then the defendant would be guilty, whether the certificate or 
stamp was registered or not. 

"The next question you ask is this : If defendants thought at the time that 
they were handling stolen stamps, but did not know they were altered regis- 
tered stamps, could we find them guilty on this indictment? My answer to 
that is: That if the defendants were handling these stamps, knowing them 
to be stolen, and they handled them with Intent to defraud the United States, 
then they would be within the purpose of this indictment." 

Error is also assigned to the refusal of the court to grant a new trial be- 
cause of certain prejudicial newspaper comments during the trial, and be- 
cause this court has heretofore granted a new trial as to Peterson a code- 
fondant. Peterson v. United States (C. C. A.) 274 Fed. 929. To review the 
judgment on a verdict of guilty, the present writ of error has been sued out 
by the defendant Rossi. 

Barnett H. Goldstein, of Portland, Or., for plaintiff in error. 
Lester W. Humphreys, U. S. Atly., and John C. Veatch, Asst. U. 
S. Atty., both of Portland, Or. 

. Before GILBERT and HUNT, Circuit Judges, and RUDKIN, 
District Judge. 
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RUDKIN, District Judge (after stating the facts as above). [1] 
The argument in support of the demurrer for want of sufficient facts 
is based on the false or erroneous assumption that War Savings Cer- 
tificates with stamps attached are not obligations of the United States. 
United States v. Sacks, 257 U. S. - — , 42 Sup. Ct. 38, 66 L, Ed. — , 
decided by the Supreme Court November 7, 1921. 

[2] The claim of duplicity is based on the ground that the indict- 
ment charges a conspiracy to defraud the Unit«i States and to violate 
several sections of the Penal Code of the United States. This ques- 
tion has likewise been answered adverse^ to the plaintiflE in error by 
the Supreme Court and by this court. Frohwerk v. U. S., 249 U. S. 
204, 39 Sup. Ct. 249, 63 L. Ed, 561; Magon v. U. S., 260 Fed. 811, 
171 C. C. A. 537; Anderson v. U. S. (C. C. A.) 269 Fed. 65. 

[3, 4] The mere failure to arraign or enter a plea, under the cir- 
cumstances disclosed by this record, deprives the accused of no sub- 
stantial right, where the trial is otherwise fair, and such an objection 
will not be entertained after judgment. Garland v. State of Washing- 
ton, 232 U. S. 642, 34 Sup. Ct. 456, 58 L. Ed. 772. The remark of 
the trial court wa^ manifestly not intended as a reflection upon either 
the witness or the defendants on trial, and could not be so considered 
by the jury. The attention of the court was not directed to the re- 
mark at the time, no opportunity to correct or explain was given, no 
exception was reserved, and the incident calls for no further comment. 

[5] Testimony as to the mode of registering War Savings Stamps 
related to a matter of which the court would perhaps take, judicial 
notice, as the mode is either prescribed by law or by regulations of one 
of the departments, hut in any event the testimony was wholly imma- 
terial, and the ruling of the court could not be prejudicial. The ob- 
jection was urged to the testimony on the ground that the indictment 
failed to charge that the stamps had been registered, but for reasons 
already stated the fraudulent alteration was an offense, whether the 
stamps were registered or unregistered. 

[8-8] When the special agent of the Department of Justice was 
called as a witness, an objection was interposed to his testimony on the 
ground that the admissions or statements to which he was expected 
to testify were not voluntarily made by the accused, but were induced 
by promises of immunity theretofore extended by other officers of the 
government. No proof of any such promises had been offered or re- 
ceived up to that time, and inasmuch as it clearly appeared from the 
preliminary examination of the witness that the accused had been ful- 
ly apprised of his rights and that any statement or admissions made 
by him might be used against him on the Irial, the testimony was prop- 
erly admitted in the first instance. It appeared later, however, from 
testimony offered by the defense, that in fact promises of immunity 
had previously been made by other officers, and the court thereupon 
struck the testimony from the record and instructed the jury to dis- 
regard it. This was the utmost the court could have done under the 
circumstances. The voluntary or involuntary character of a confes- 
sion is a question of law, to be determined by the court from the facts, 
as a condition precedent to the admission of the confession, and or- 
278 r.— 23 
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dinarily the testimony of the defendant to show improper influence 
should be offered and received before the confession is admitted. 
Wharton's Criminal Evidence (10th Ed.) §§ 689, 689a. But, where 
that course is not followed, a direction to disregard the testimony is 
the only relief the court can grant or the parties can claim. 

[9] A different situation arises as to the testimony of the foreman 
of the grand jury. No such objection was interposed to his testimony. 
Indeed, the defense seems to have acquiesced in its admission from the 
following statement of counsel when the witness was called : 

"At this time, if the court please, I think it is only fitting and proper that 
the jury be warned and cautioned that, so far as statements of Mr. Rossi are 
concerned, while they may be admissible as against him, in view of the fact 
that the conspiracy has long since ended, therefore any statements that Mr. 
Rossi made to him cannot in any event be considered binding upon any other 
defendant In this case, or cannot be considered in any event as proof of a con- 
spiracy, being a declaration of a past event There should not be any confu- 
sion or misunderstanding as to the extent and limitation of this particular 
testimony. I therefore move at this time that the jury be so instructed." 

[10] A party cannot acquiesce in the admission of testimony, and 
claim the benefit of it if in his favor, or move to strike it out if not 
to his liking. There was, therefore, no error in denying the motion 
to strike the testimony of the foreman of the grand jury, or in the 
giving of the instruction on that subject. And if, as stated by the court, 
Rossi appeared before the grand jury voluntarily and of his own ac- 
cord, there was no foundation in the record for the instruction re- 
quested in his behalf. 

[11-14] As an abstract proposition of law, the charge of the court 
as to the inference arising from possession of property recently stolen 
is incorrect, because that inference only arises where the possession 
is tmexplained. But 'the instruction related to a mere incident of the 
trial, and not to the principal charge. The plaintiff in error was not 
accused of having the possession of stolen stamps, or of conspiring 
with others to that end. The possession of stolen stamps, or a con- 
spiracy to have such possession, is not an offense against the United 
States, imless the stamps are the property of the government. No 
specific objection was made to the instruction, and no request was 
made for a modification. Under such circumstances the assignment 
of error is not well taken. In propounding the two questions to the 
court, the jury apparently had in mind a distinction that might exist 
between registered and unregistered stamps. Inasmuch as that dis- 
tinction is not material, for reasons already stated, the answers of the 
court were not prejudicial. 

[IS, 18] The fact that a new trial has been granted to a code f end- 
ant cannot avail the plaintiff in error here. Had there been only two 
parties to the conspiracy charge, a finding that one of them was not 
a party would necessarily inure to the benefit of the other. But here 
the indictment charges a conspiracy between Peterson, the plaintiff in 
error, and four others by name,- and still others to the grand jurors 
unknown. A finding, therefore, that Peterson was not connected with 
the conspiracy, does not impel a like finding as to the plaintiff in er- 
ror here. Furthermore, that question is not now before this court 
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No such question was raised in the court below, and the bill of ex- 
ceptions does not contain all of the evidence. 

[17] The motion for a new trial based on the newspaper comments 
was addressed to the sound discretion of the trial court and no abuse 
of discretion is shown. 

We have carefully considered the briefs and arguments, and, finding 
no error in the record, the judgment is affirmed. 



Id re WOOD. 

(Clrenit Court of Appeals, Second Circuit December 14, 1921.) 

No. 48. 

L Bankruptcy ^=s>440— Sumnary order requiring payment of money to inifl- 
I tee reviewable ofdy on petition to revise. 

j A Bununary order of a court of bankruptcy, requiring third persons to 

pay over money to a tmstee, is an administrative order made in the 
ordinary course of the proceedings, and reviewable only on petition to 
revise, nnder Bankruptcy Act, { 24b (Comp. St { 9608, subd. [b]). 

2. Baniaiiptcy «S9288(1)— Adverse claimants cannot l»e required to turn 
over p ro p er ty by summary order. 

A court of bankruptcy is without jurisdiction, without their consent, to 
require third persons, by a summary order, to surrender to a trustee prox>- 
erty claimed by them, and of which they are in full possession. 

3. Banlaiiptcy ^ss>;^9— Trustee not entitled to recover rent firom tenants of 
property wlille in possession of fraudulent grantee. 

Where a conveyance by bankrupt of an undivided Interest in real prop- 
erty was set aside at suit of his trui^tee, several years after the bank- 
ruptcy, as a fraud on his creditors, the trustee Tield not entitled to re- 
cover from tenants in common of the property rents which accrued from 
or were collected by them prior to the decree. 

4. Banlcraptcy €s>288(l)— Adverse claimants lield not to liave waived ob- 
JeeHon to summary JurisAction. 

Adverse claimants of property, who, on being served with an order to 
show cause before a referee why they should not turn over the same to 
the trustee, applied to the District Court to set aside such order, held not 
to have waived objection to the summary jurisdiction of the court, nor 
did they waive such objection by waiting until the accounting ordered had 
been taken, and an order requiring them to pay over money to the trustee 
had been entered before filing a petition to revise. 

Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of James T. Wood, bankrupt; Joab H. Banton, 
Trustee. This is a petition to revise, and also an appeal from, an or- 
der, dated February 5, 1921, confirming the report of the referee in 
bankruptcy, directing the appellant, Isaac G. Terry and Morris J. 
Terry, to pay over to the trustee in bankruptcy, certain sums claimed 
to be due to the trustee in bankruptcy on an account between them. 
Appeal dismissed, and order reversed on petition to revise. 

fissFor other cases see same topic ft KEY-NUMBER in aU Key-Numbered Digests & ladezee 
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P. L. Housel, for appellants. 

Arthur Carter Hume, of New York City (Harold E- Lippmcott, of 
New York City, of counsel), for trustee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. James T. Wood, Isaac G. Terry, and 
Morris J. Terry owned, as tenants in common, real property situated 
at Sayville, Long Island. The property is a two-story frame store 
building and barn. The Terrys each owned a one-fourth interest, 
and Wood owned the othfer one-half. This one-half interest vested in 
Wood on September 9, 1911. Prior to that time he had a less inter- 
est in this one-half, together with other members of his family. The 
Terrys became vested of their one-half of the property through the 
death of their father in 1893. The property was vested in the family 
of Wood since 1849, and was used by the petitioners as a place of busi- 
ness until May 15, 1915. For years prior to the adjudication in 
bankruptcy of Wood, the petitioners paid the Wood owners an annual 
rental of $200, less one-half of the taxes, insurance, and repairs. 
There was no lease or other formal agreement entered into. From 
May 15, 1915, until the commencement of this proceeding, it was not 
occupied continuously, but it was rented to various tenants from time 
to time. On May 8, 1912, Wood conveyed his interest in the property 
to Nancy Harrison, and on July 19, 1912, he was adjudicated a bank- 
rupt on an involuntary petition dated June 4, 1912, and the present 
trustee in bankruptcy was appointed September 26, 1912. The con- 
veyance to Nancy Harrison was adjudicated fraudulent and void as 
to the trustee on January 10, 1920. During this ownership in com- 
mon, the care of the property devolved entirely upon the petitioners. 
They paid the taxes and repairs, and kept the property insured for 
the benefit of themselves and the members of the Wood family during 
their respective ownership, and later for the benefit of Nancy Harrison 
after the conveyance to her. 

On January 14, 1920, the referee in bankruptcy granted an order 
ex parte, which was served upon the petitioners, Erecting them to 
show cause why they should not account for all income, receipts, and 
profits of the property heretofore jointly owned by the bankrupt here- 
in and the said petitioners, and **then and there to pay over in cash to 
the trustee herein all the amounts due or found to be due to said trus- 
tee." Other relief was prayed for. On July 20, 1920, the petitioners, 
on application to the District Court, obtained a stay of these proceed- 
ings under the referee's order, and directed that cause be shown on 
July 29, 1921, before the court, why the order should not be wholly 
vacated and the petition dismissed. On July 24, 1921, on an ex parte 
application, the District Judge modified his order, so as to allow the 
referee to proceed with the accounting ordered by the referee, and 
directed the petitioners to appear for that purpose before the referee 
on July 27, 1921. It thus appears that the accounting was stmimarily 
ordered without the petitioners' opposition having been heard, and 
counsel for them, believing that he had a legal excuse for not appear- 
ing on July 27th, advised his clients accordingly, and they did not 



Digitized by 



Google 



IN BE WOOD 867 

(171 F.) 

appear before the referee. His excuse was held insufficieat by th^ 
referee, and their failure to ai^ar resulted in their beipg certified 
in contempt. The taking of testimony in the absence of the petitioners 
commenced, and was adjourned until July 29, 1920, on which day the 
application to vacate the referee's order came on to be heard in the 
District Court, and, upon representation made to the District Judge 
that they were in contempt, they were refused a hearing of their mo- 
tion until they purged themselves of their contempt by appearing be- 
fore the referee. They were directed by an order to show cause on 
August 5, 1920, why they should not be punished for contempt 

One of the petitioners appeared on the 29th before the referee, ^d 
was examined as to the matters relating to the account. When the 
motion to vacate the referee's Order was heard, it resulted in the pe- 
titioners being directed to account "for the use, income, receipts, prof- 
its, and enjoyments, occupancy, and benefits of the property of the 
bankrupt," and they were directed to file a statement of all moneys 
and prc^rty "received by them in their hands for which they are ac- 
countable, having to do with the property of the bankrupt herein," 
and to appear before the referee on September 24, 1920, and there- 
I after submit to an examination as to said accounting and, upon full 

I compliance therewith, it was ordered that the motion to punish them 

I for contempt be denied. By a separate order, the motion to vacate 

the referee's original order was in all respects granted, except as to 
the accounting. Under the direction of these orders, an accotmt was 
filed, to which the trustee filed objections. Hearings were had, and it 
resulted in an order of the District Court directing the petitioners to 
pay the balance of $2,809.25. 

[1] Upon this appeal, the propriety of the District Court grantmg 
this order is challenged, as well as the result reached upon the ac- 
counting had. The summary nature of the order appealed from is- 
clearly an administrative order in the ordinary course of bankruptcy 
between the filing of the petition and the final settlement of the estate. 
Its character indicates the proceeding that should be undertaken for its 
review. We think it should be reviewed on a petition to revise, rather 
than by an appeal. Hoskins v. Funk, 239 Fed. 278, 152 C. C. A. 266. 
It was apparently intended to be in the nature of a turn-over proceed- 
ing, and the petition to revise is the only remedy. In re Shidlovsky, 
224 Fed. 450, 140 C. C. A. 654. The appeal will therefore be dismissed. 
[2] We think that the trustee mistook his remedy in applying for 
and securing a. summary order. It is within the power of the bank- 
ruptcy court to assert and exercise a summary power over the prop- 
erty of a bankrupt, and even against third persons holding property 
and claiming title, provided such claim is merely colorable or fraudu- 
lent. But, inasmuch as such proceeding deprives a person of the usual 
due process of law, a summary order directing its surrender should 
be based upon facts which no fair mind can dispute. Louisville Trust 
Co. V. Comingor, 184 U. S. 24, 22 Sup. Ct. 293, 46 L. Ed. 413. It 
was never intended to deprive third parties, claiming property of which 
they were in full possession, of the usual and due process of law. 
Marshal v. Knox, 16 Wall. 551, 21 L. Ed. 481. 
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' [3] The conveyance on May 8, 1912, to Nancy Harrison was ad- 
judicated a fraud on Wood's creditors on January 28, 1920: It was 
not annulled as a fraud on Wood, and therefore as to him and his 
heirs it remained a valid conveyance. Byrd v. Hall, 196 Fed. 762, 117 
C. C. A. 568; Norton v. Pattee, 68 N. Y. 144; Comyns v. Riker, 83 
Hun, 471, 31 N. Y. Supp, 1042. The trustee in bankruptcy has no 
separate or more extensive rights than that of a judgment creditor 
in a like case. During the existence of the Harrison title, and until, 
this conve3rance was declared void, she could convey or incumber it 
only subject to the rights of the plaintiff after the filing of the lis 
pendens. Therefore a tenant, paying rent to Harrison, would be pro- 
tected as to this pa3mient, and could not excuse nonpayment to Harri- 
son as against the trustee, who succee<led in avoiding the conveyance. 
A receiver for the payment of the rent may have been appointed in 
the proceeding to set aside the conveyance. While title was in Har- 
rison, the right to an accounting for the rents collected remained with 
Harrison. It did not pass from Harrison to the trustee by the force 
of a judgment. This right to rents does not pass, even with a volun- 
tary conveyance of the land, where there is privity of estate between 
the grantor and grantee. Edwards v. Cobb (C. C. A.) 264 Fed. 488. 
And there is no privity of estate between Harrison and the trustee, 
and no title to the rents accrued passed from Harrison to the trustee. 
But the trustee's rights in the premises to the rents of the property 
are protected. One of the incidents of the judgment entered against 
Harrison was the right of the trustee to require an accounting for the 
use of rents and profits during the period of her ownership, and this 
right is exclusive of every remedy against the occupants or cotenants. 
In re Medina (D. C.) 179 Fed. 929; Hillyer v. LeRoy, 179 N. Y. 369, 
72 N. E. 237, 103 Am. St Rep. 919; Loos v, Wilkinson, 113 N. Y. 
485, 21 N. E. 392, 4 L. R. A. 353, 10 Am. St. Rep. 495. Harrison 
was not called to account by the judgment. Whatever may have been 
the agreement between the Terrys and Wood while cotenants, it end- 
ed at the time of the conveyance to Harrison. Petitioners had no agree- 
ment with Harrison and never paid her rent. The oral agreement for 
occupancy by the petitioners was good up to May 8, 1912. It was an 
agreement between cotenants, and, as there was no expressed renewal, 
no inference of renewal can be drawn from continued occupation by 
the petitioners after May, 1913. Valentine v. Healey, 178 N. Y. 391, 
70 N. E. 913; Burchell v. Burchell, 96 Misc. Rep. 600, 160 N. Y. 
Supp. 805. And a valid lease for more than one year must be in 
writing. Real Property Law N. Y. (Consol. Laws, c. 50) § 259. In 
this proceeding the petitioners have been held responsible for rentals 
which accrued during the Harrison title. 

These and other questions which were argued at bar satisfy us that 
the petitioners have a defense to the claim for the rents which they 
collected, and which they are now in part directed to pay over to the 
trustee. It is more than colorable, and is substantial. It is a con- 
troversy which should be determined in a plenary action, and not by 
summary order. The remedy pursued by the trustee is erroneous. 

[4] Nor did their conduct amount to a waiver or consent to this 
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summary proceeding. The proceeding cannot, by the filing of the 
petition before the referee, summon the petitioners to account. The 
petitioners might have objected by answering or demurring before the 
referee. This would have been the proper practice. But they did 
object, as indicated by their obtaining an order to show cause why the 
referee's order should not be vacated, and it resulted in the vacation 
of the order, except as to the requirements of the accounting. 

The mere fact that the order entered recites it was granted on mo- 
tion of the attorney for the petitioners does not constitute a waiver. 
They had succeeded in part and were defeated in part on their appli- 
cation. No mere recital of the order having been granted on motion of 
their attorney, under these circumstances, can be said to be a waiver 
of the right to object to the procedure. A petitioner can appeal from 
an order which is entered on his application. Butte Co. v. Montana 
Co., 121 Fed. 524, 58 C. C. A. 634. That part of the order which re- 
quired an accounting was interlocutory, and not final. They may have 
filed a petition to revisfe, and this court may have considered the ques- 
tion of jurisdiction. In re Schaffner (C. C. A.) 267 Fed. 978. But 
it is apparent that, upon the hearing of the motion to confirm the report 
of the referee in the District Court, the question of jurisdiction was 
argued. The want of jurisdiction is now assigned as error. We think 
it clear that, under the facts disclosed by the record, there was no 
jurisdiction to proceed in this summary manner. The petitioners did 
not lose their right to question this jurisdiction by waiting for the final 
order confirming the report of the referee. 

For these reasons, the order is reversed. 



THE AUTOl^IATia 

(Gircalt Court of Appeals, Second Glrcuit. December 14, 1921.) 

No. 77. 

Towage ^=»ll(6)-*Tiig held liaMe for iojory to tow from etrflislon. 

A tag held liable for damage to a barge in tow from coUiaion with an 
nnldentiiied steamabip at night In New York Harbor, where the master, 
who had previously supposed the steamship to be anchored ahead and off 
his port bow, when 1,000 feet away, saw that she was moving on a cross- 
ing course, but, instead of obeying the starboard hand rule, ported his 
helm. 

Appeal from the EHstrict Court of the United States for the Southern 
District of New York. 

Suit in admiralty by the Frederick Starr Contracting Company 
against the tug Automatic; the Tice Towing Line, claimant. Decree 
for respondent, and libelant appeals. Reversed. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones 
and L. J. Mattesbn, both of New York City, of counsel), for appellant. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellee. 

^S9For other cases see sarae topic A KEY-NUMBER in all Key-Numbered Disesta ft Indexes 
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Before HOUGH and MAYER, Circuit Judges, and AUGUSTUS 
N. HAND, District Judge, 

MAYER, Circuit Judge. The libel was filed by the owner of the 
scow John Donnelly against the stcjam tug Automatic to recover daixi- 
ages sustained by the scow as the result of a collision between the scow 
and an unidentified steamship on April 13, 1918. The story of the col- 
lision is most unusual and is told by witnesses for the tug. Neverthe- 
less, as the events recited by those witnesses are not impossible, we are 
not disposed to characterize their testimony as imaginative when, so 
far as the record discloses, they are reputable harbor men. 

The contention of the libelant is that the Automatic brought her tow 
into collision with an anchored vessel, or, if not, then that she was at 
fault for failing to hold her course and speed. The first contention re- 
quires that we should discredit the tug's witnesses, and speculate as to 
just where she and the vessel with which her tow collided were at the 
time of collision. In our view of the case, neither of these courses is 
necessary. 

The master of the Automatic had bfeen a licensed man in the harbor 
for seven years. About 2 a. m. on the morning of April 13, 1918, he 
took the scow John Donnelly in tow at Long Island City. The John 
Donnelly is a deck scow, 100 feet long over all, 82 feet between bulk- 
heads, and 29.2 feet wide. At Forty-Sixth street. East River, another 
scow was taken in tow and made fast to the stem of the John Donnelly. 
The two scows were made fast end to end, not more than 2 feet apart. 
The tug put out two hawsers, about 10 fathoms long, one to each of 
the forward comers of the John Donnelly, The tug and tow were 
bound for the Federal Shipyard at Newark, N. J. 

About 3 :30 or 4 a. m., the tu^ went down the East River. The night 
was clear, and the tide ebb. The testimony of the master developed 
the facts which follow. He was in the pilot house, and his deckhand 
was there with him. He went down between the Battery and Gover- 
nor's Island. He saw a steamer with two anchor lights and deck lights 
off his port bow from two to three points. The master of the Auto- 
matic was heading for Robins Reef light, and when he first saw the 
steamer he was "coming around Governor's Island." The steamer was 
in the channel "way outside" of the anchorage ground. There were no 
ot^er boats "around there," and the master of the tug navigated as 
thnnfrh the vessel were at anchor, in view of the fact that she showed 
anchor liehts, and not running lights. The lis:hts on the steamer were 
electric lights. His testimony on direct examination then was : 

*'Q. Did you navigate as though that vessel were at anchor and would re- 
main there? A. Yes. 

"Q. If she had done so, how much would you have cleared that steamert 
A. Oh, 1.000 feet. 

"Q. When did you first suspect that she was not at anchor, bnt that she 
was in motion? A. When I saw her coming so fast for us. 

"Q. How far was she from you at that time? A. Oh, 500 feet.** 

On cross-examination the master testified : 

"Q. How dose were you to her when you first appreciated that she was 
moving? A. About 1,000 feet away. • • ♦ 
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'^. Did yoa realize that she was moving when she was 1,000 feet away? 
A. Yes. • • • 

"Q. Will yon draw a line, and show me on this piece of paper his heading 
up the rirer and your heading across the river, with the steamer 3 points 
on yonr port bow? (The witness indicates on paper.) 

'*Q. This was at the time that yon realized that the steamer was moving? 
A. Tes. 

"Q. And you say at that time she was 1,000 feet from you? A. Tes."* 

On redirect the master testified : 

"Q. I thlnk'you said, in answer to a question I put to you, that you thought 
she was about 000 feet away when you blew the first whistle to her, and in 
answer to Mr. Jones you said she was 1,000 feet away; is that an estimate of 
Judgment on your part? A. Yes. 

••Q. Which do you think is the nearest? A, 1,000 feet; I should think; be- 
tween 000 and 1.000 feet. 

"Q. Between 000 and 1,000 feet is your best judgment? A. Yes.** 

It will be noted that in the first part of this answer the master said 
1,000 feet, and later modified this estimate to "between 600 and 1,000 
feet." While we are appreciative that distance in such circumstances 
cannot be accurately measured, we are satisfied that the master believed 
that he was about 1,000 feet away when he first realized that the steam- 
er was moving and not anchored. At that time he blew the steamer one 
whistle and put his wheel to port ; but, prior thereto, he had noted that 
the steamer did not change her bearing, and when he saw her first she 
was about a quarter of a mile away. He further testified that, when 
he was 1,000 feet away, he realized that the tug and steamer were on 
crossing courses and that the steamer was on the tug's port bow. The 
tug was going "maybe'' about 6 miles an hour, and the steamer "may 
have been going" 5 or 6 miles an hour. The steamer made no change 
in her course. 

As a result of putting the helm to port, the tug went to starboard, 
and then the master blew the danger signal, got no answer, then put his 
wheel hard aport, then saw the ship "was coming right for us," then 
swung the tow right around, and headed right- up the river again. As 
soon as the scow was swung around, the master put the wheel hard 
astarboard again, to swing the scow's corner away from the steamer. 
He got away from the stern of the steamer, but the anchor of the steam- 
er, which was hanging over its side, behind the stern, and the scow 
came in collision about 10 feet behind the comer of the scow on the 
port side. 

The master ordered the hawsers cut, and this the deckhand did at 
the time of collision, and when the master saw he had the corner of the 
scow clear he blew to let the deckhand know to let go. The master then 
"hollered" to the man on the bow of the steamer that the latter had no 
running lights, and the man said he knew that. The master, however, 
could not "get close enough to the steamer to make out its name, and, 
after diligent effort thereafter, neither the master nor the Tice Line, 
the owner of the tug, could ascertain the name of the unidentified 
steamer. 

The engineer in effect corroborated the master and testified that the 
steamer was moving. The deckhand testified that the steamer was 
about 1,200 feet away when he first saw her, and about 800 feet away 
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when he saw tfiat the vessel was moving. His testimony substantially 
corroborated that of the master. Th^r testimony of the scow captain 
was of no service on the point here under consideration. The testi- 
mony of the master is consistent with his report on May 9th to the local 
inspectors. 

It is, of course, now elementary that libelant must prove negligence ; 
but, as said in The Delaware (C. C.) 20 Fed. 797, "the occurrence sug- 
gests an inference of negligence on the part of the tug which it devolves 
here to repel." We have accepted the master's testimony, and from 
his story it is dear that the tug and the steamer were on crossing cours- 
es. The case was not one of special circumstances. The fact that 
the steamer did not have running lights was, of course, exceedii^^ly 
strange. Whether she was unused to these waters, and supposed she 
was in anchorage ground, and was changing her position, or whatever 
the reason or occasion for her conduct, we shall not attempt to guess ; 
but she never changed her course, and, at a distance of 1,000 feet, the 
tug was so circumstanced that there was no difficulty in adhering to 
the rule. 

Departure from the rule might only invite some unexpected maneuver 
from the approaching vessel. The master, as was his duty, thoroughly 
understood the rule, and he stated it succinctly when he said: 

*'The one that has tbe other on his own port side will proceed and keep her 
course and sx)eed." 

Hardship, of course, sometimes results from a compliance with rules, 
where a navigator thinks departure may be the wiser course ; but, in 
the long run, safe navigation is better served by strict application of 
the rules than by resort to exceptions in order to exculpate. As re- 
cently said in l1ie Binghamton (C. C. A.) 271 Fed. 69: 

"The statement or wording of the rule can no longer be questioned in this 
eourt It is the diit^^ of the privileged vessel to keep 'on her course until a 
departure is necessary to avoid immediate danger,' and the rule as to qpeed 
is the same as that regar^ng the course. Yang-Tsze Ass'n, etc., ▼. Purness, 
215 F. R. 859, 861, 132 G. C. A. 201, certiorari dismissed 242 U. S. 430, 37 Sup. 
Ct. 141, 61 L. Ed. 409." 

There is no explanation by the master for his failure* to observe the 
rule, except, perhaps, the existence of the anchor lights ; but this is not 
enough on the facts in this case. The result is that, in this controversy 
between tug and tow, we cannot say that the collision might not have 
been avoided if the rule had been observed. 

Finally, it is urged that libelant's pleading does not suggest its present 
contention; but it will be noted that the libel charges as a fault that 
"the Automatic failed to keep her tow clear of the steamer with which 
she collided." This general allegation was sufficient, and all which 
could be expected of libelant when all the facts were in possession of 
those on the tug. The case below was clearly tried on the theory that, 
in any event, the rule was violated! 

The decree is reversed, with costs, and the District Court is in- 
structed to enter the usual decree in fiavor of libelant against the Auto- 
matic, with costs. 
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UNITED STATES ¥. GUINZBURO. 

CGircolt Court of Appeals, Second Circuit December H 1921.) 

No. 64. 

iDtemal rerenae ^=s>7— Dividend dedai^ before Ineonie Tax Act took ef- 
fect iield not 'HocoiiMf'' ef atockiiolder, taxable therauider. tlioagb not 
paid until af terwacd. 

Under Income Tax Act Oct. 8, 1013, § 2, A, subd. 1, which took effect 
from March 1, 1913, and imposed an annual tax on the entire net iitcome 
of citizens and residents "arising or accruing from all sources in the 
preceding calendar year/* a dividend declared by a corporation prior to 
March 1, 1913, though not paid until after that date, held to have been 
capital of the stockholder at the time the act took effect, and not tax- 
able as income arising or accruing thereafter. 

[Ed. Note. — For other deflnlfions, see Words and Phrases, First and 
Second Series, Income.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the United States against Henry A. Guinzburg. Judg- 
ment for defendant, and the United States brings error. Affirmed. 

William Hayward, U. S. Atty., of .New York City (Edward F. 
Unger, of New York City, Asst. U. S. Atty., of counsel), for the Unit- 
ed States. 

Sullivan & Cromwell, of New York City (Eustace Seligman, of 
New York City, of counsel), for defendant in error. 

Before HOUGH, MANTON and MAYER, Circuit Judges, 

MANTON, Circuit Judge. On the 17th of February, 1913, the I. 
B. Kleinert Rubber Company declared a dividend of 18 per cent, to 
common stockholders of record on January 30, 1913. This dividend 
was payable July 1, 1913. The defendant in error was a stockholder 
on the 30th of January, 1913. The dividend was declared out of the 
profits of the company earned during the year 1912. It was the only 
dividend paid during the year 1913. The declaration of this dividend 
was in accordance with the established practice of 20 years* standing ; 
that is, one dividend each year was declared in February out of the 
earnings of the company, and made payable the following July 1st. 
The reason given for the postponement of the payment of the divi- 
dend until July 1st in each year was to permit the corporation to have 
use of the earnings in its business as a bank balance. This purpose 
was said to be to avoid being forced to borrow money. The defend- 
ant in error, in his return for 1913, did not include the dividend so 
received by him, amounting to $70,380, and it is because of his failure 
to pay an income tax on such sum that this action was brought. 

We think that the dividend declared prior to March 1, 1913, the 
effective date of the Income Tax Act here considered, was not income 
when paid because it was part of the capital of the defendant in error 
on March 1, 1913. By the declaration of a dividend, the earnings 
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of the company to the extent declared were separated from the prop- 
erty of the corporation, and were appropriated by that action to the 
then stockholders, who became creditors of the corporation for the 
amount of the dividend. The relation then created was that of debtor 
and creditor. N. Y. Trust Co. et al. v. Edwards, Collector, 257 U. S. 
— , 42 Sup. Ct. 68, 66 L. Ed. — , decided November 21, 1921; 
Wheeler v. Northwestern Sleigh Co. (C. C.) 39 Fed. 347; People ex 
rel. U. S. Trust Co. v. Barker, 86 Hun, 131, 33 N. Y. Supp. 388; Bil- 
lingham v. Gleason Mfg. Co., 101 App. Div. 476, 91 N. Y. Supp. 1046, 
affirtned 185 N. Y. 571, 78 N. E. 1099. It is the separation of the earn- 
ings from the balance of the corporate property, together with the 
promise to pay arising from the declaration of the dividend, that works 
this change. The holder of stock, with respect to the dividend, is on 
a par with the other creditors of the •corporation. Staats v. Biograph 
Co., 236 Fed. 454, 149 C. C. A. 506, L. R. A. 1917B, 728. The fact 
that the dividend is payable at a future date does not alter the rights 
thus created. The obligation of the corporation as debtor commences 
with the declaration of the dividend, although the payment is post- 
poned for the convenience of the company. The rights of the stock- 
holders are immediately vested the moment the dividend is declared. 
N. Y. Trust Co. v. Edwards, supra. The action of the board of di- 
rectors is the appropriation of a portion of the earnings to the de- 
fendant in error as the holder of a certificate of stock. The 
same rule prevails in the state courts of New York, under which 
laws the corporation here in question was organized. Hopper v. Sage, 
112 N. Y. 530, 20 N. E. 350, 8 Am. St. Rep. 771. The fact that they 
are payable at a future time is immaterial. Matter of Kemodian, 104 
N. Y. 618, 11 N. E. 149. 

The Income Tax Act, as of March 1, 1913, provides (Section 2, 38 
Stat. 166, 168) : 

"A. Sabd. 1. That there shall be leyied, assessed, collected and paid an- 
nually upon the entire net Income arising or accruing from all sources In 
the preceding calendar year to every citizen of the United States, whether 
residing at home or abroad, and to every person residing in the United 
States, though not a citizen thereof, a tax of 1 per centum per annum upon 
such income, except as hereinafter provided; and a like tax shall be as- 
sessed, levied, collected, and paid annually upon the entire net income 
from all property owned and of every business, trade, or profession carried 
on in the United States by persons residing elsewhere. * • « " 

'*D. The said tax shall be computed upon the remainder of said net Income 
of each person subject thereto, accruing during each preceding calendar year 
ending December thirty-first: Provided, however, that for the year ending 
December thirty-first, nineteen hundred and thirteen, said tax shall be com- 
puted on the net income accruing from March first to December thirty-first, 
nineteen hundred and thirteen, both dates inclusive. * * • »* 

Anything which accrued prior to March 1, 1913, was part of the 
taxpayer's principal at the time when this act became effective. Prop- 
erty held prior to March 1, 1913, must be considered as capital and the 
dividends in question must be treated as such. The act provides that 
"the entire net income arising or accruing from all sources in the pre- 
ceding calendar year to every citizen of the United States * * * " 
ahail be taxed. Accumulations that accrued to a corporation prior to 
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January 1, 1913, were held to be capital, and not income, for the pur- 
pose of the act, in Southern Pacific Co. v. Lowe, 247 U. S. 330, 38 
Sup. Ct. 540, 62 L. Ed. 1142. The term "income" has been held to 
have no broader meaning in the 1913 act than in the 1909 act (Act 
Aug. 5, 1909, § 38, 36 Stat. 112). Stratton's Independence v. How- 
bert, 231 U. S. 417, 34 Sup. Ct. 136, 58 L. Ed. 285. The Supreme 
Court based its conclusion in the Southern Pacific Case, supra, upon 
the view that it was the purpose and intent of Congress, while taxing 
the entire net income "arising or accruing" from all sources during 
each year, commencing the 1st day of March, 1913, to refrain from 
taxing that which, in mere form only, bore the appearance of income 
accruing after that date, while in truth and substance it accrued be- 
fore. Under the 1909 act, the expression "income received during such 
year" was held to look to the time of realization rather than the period 
of accrument "except as a taking effect of the act on a specific date 
(January 1, 1909) excludes income that accrued before that date." 
Hays v. Gauley Mt. Coal Co., 247 U. S. 193, 38 Sup. Q. 470, 62 L. 
Ed. 1061. In the Hays Case it was held that income received within 
the year for which the assessment was levied, whether it accrued with- 
in that year or some preceding year, when the act was in eflfect, could 
be taxed, but it excluded all income that accrued prior to January 1, 
•1909. although afterwards received while the act was in effect. So, 
where value was received by shareholders on the surrender of their 
certificates of stock, where the company sold all its property and made 
final distribution of the proceeds to the shareholders, and where 
the amount received by each was twice the par value of the stock, 
but represented no increase since the effective date of the act, it was 
held that it did not "arise or accrue" after the act became effective. • 

In Maryland Casualty Co. v. United States, 251 U. S. 342, 40 Sup. 
Ct. 155, 64 L. Ed. 297, cited by the government, the Income Tax Act 
of 1913 was considered in so far as it concerned the dealing with cor- 
porations as distinguished from dealings with individuals, and which 
imposed a tax under the language of one paragraph upon income 
"arising or accruing" during the year, and under another paragraph 
of the act upon income received within the year. It was held that it 
was not sufficient for income to accrue within the year in order to 
render the corporation taxable, but the income must have been re- 
ceived by the corporation. But this was due to ambiguous paragraphs 
of the act which taxed the corporation. It was a construction favor- 
able to the taxpayer under such paragraphs. Nowhere in the opinion 
is there a suggestion that the court changed the rule announced in 
Southern Pacific Co. v. Lowe, supra, and Hays v. Coal Co., supra, 
wherein it was held that income which had accrued prior to March 1, 
1913, if received thereafter; would not be taxable. 

The case at bar is different from the cases where commissions are 
to be received at a future date upon a contingency, and where there 
is no fixed certainty of such receipt. There it cannot be said that the 
income has accrued. Edwards v. Keith, 231 Fed. 110, 145 C. C. A. 
298, L. R. A. 1918A, 498; Woods v. Lewellyn, 252 Eed. 106. 164 C. 
C. A, 218. Dividends declared and paid in the ordinary course by 
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a corporation to its stockholders after Marcli 1, 1913, whether from 
current earnings or from surplus accumulated prior to that date, have 
been held to be taxable as income to the stockholder. Lynch v. Horn- 
by, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. Ed. 1149. 

"We deem the legislative Intent idanlfest only if, and when, and to the ex- 
tent that, his interest in them comes to fruition as income, that Ls in dividends 
declared." Eisner v. Macomber, 252 U. S. 204, 40 Sup. Ct 189, 64 L. EJd. 521, 
9 A. L. R. 1570. 

We conclude that, upon the declaration of a dividend, the debt was 
immediately created in favor of the defendant in error, payable at a 
future date. By that action a vested right was created in favor of 
the stockholder, who could sell his right by assigning or pledging or 
otherwise disposing of it, and this was not income arising and accru- 
ing within the meaning of the statute, such as might be taxed under 
the Income Tax Act of March 1, 1913, here in question. The same 
views are expressed in the rulings of the Treasury Department. 
Treasury Decision 2048, November 12, 1914. 

We find no error below, and the direction of a judgment for the de- 
fendant is affirmed. 



CHARLES SCRIBNER'S SONS v. BOARD OF EDUCATION OF DIST. NO. 
102, OF COOK COUNTY, UJU, et al. 

(Circolt Court of Appeals, Seventh Circuit. August 20, 1921. Rehearing De- 
nied November 22, ld21.) 

No. 2981. 

1. Constitatloiial law <9=»27&— Sehools and sdiool dbtrieto «=»167— nUoote 

Text-Book Law held eonstitutioiiaL 

Illinois Text-Book Law, in force July 1, 1917 (Laws 1917, p. 754). 
While it contains provisions which, standing alone, might be an invasion 
of the constitutional right to contract, taken in its entirety and con- 
stmed in view of its purpose, is limited in its application to the sale 
and purchase of books for actual use in the public schools of the state, 
and as so limited is constitutional and valid. 

2. Schools and school districts <8=>80(1)— Filing of list of text-books by pab- 

lisbn* and giving bond eonstitutes oontract to furnish books adopted dur- 
ing Its term. 

Under Illinois Text-Book Law, in force July 1, 1917 (Laws 1917, p. 
754), which requires publishers desiring to sell books for use in the 
public schools to file with the state superintendent of public instruction 
a list of their books, with prices, and to give a bond conditioned that it 
will furnish any of such books as required during a term of live years 
at the list price, and requires the superintendent to furnish copies of 
such list to the authorities of each school district in the state who may 
adopt therefrom such books as they desire, the filing of such list by a 
publisher and the giving of the bond is not a mere offer, which may be 
withdrawn at will, but constitutes a contract binding it to furnish such 
books as may be adopted by a district during the term. 

3. Schools and school dlsMcts «=:>S1(1)— ''School distriot" and ''sebod eor- 

poratlon^ deflnedL 

Under Illinois Text-Book Law, § 1, subd. 2 (a) (Laws 1917, p. 754), 
providing that, before any person shall offer any school text-books for 

^ssFor otb«r cates s«e same topic A KBY-NUMBER in aU Key-Kumbered Digeata a.lndM*:' 
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adoption, sale, or ezdiange, he shall file a bond conditioned that he will 
farniBb, for a period of flye years, the books listed in accordance with 
the act, and at the list prices, to any ''school district" or ''school cor- 
poration" in the state, the term "school district" has reference to the 
public school system, and "school corporation" means boards of educa- 
tion and other public school corporations, if any there are, existing un- 
der public or private laws of the state. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, School District; Second Series, School Corporation.] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by Charles Scribner's Sons, a corporation, against 
the Board of Education of DSstrict No. 102 of Cook County, 111., and 
others. Decree for defendants, and complainant appeals. On peti- 
tion for rehearing, after entry of order of affirmance without opinion. 
Denied. 

William Rothmann, of Chicago, 111., for appellant. 
Qarence N. Boord, of Springfield, 111., for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 
PER CURIAM. Affirmed, without opinion. 

On Petition for Rehearing. 

Appellant, a publisher of school text-books, brought its action against the 
state superintendent of public instruction of Illinois and agains^ the board of 
-education of school district No. 102, Ck>ok county. III., to restrain enforcement 
against appellant of the provisions of the Illinois Text-Book Law entitled ''An 
act to regulate the adoption, sale and distribution of sdiool text-books," In 
force July 1, ldl7 (Laws ldl7, p. 754). The bill shows that in respect to those 
provisions thereof which require appellant to supply listed school text-books, 
when listed in accordance with the act, at the list prices for the five year 
period as In the act provided, under the terms of the act, appellant, in 1917, 
duly filed with the state superintendent its bond and its list of school text- 
book publications as by the act xeQuired, that adoptions of some of such 
publications were made by certain schdbl districts In Illinois, and that said 
school district No. 102 had recently adopted a certain book from such list, and 
was insisting upon being supplied with same. The bill further alleges that 
owing to war conditions, there has come about a very great increase in the 
cost of everything which enters into their production, so that such books could 
not be sold at the list prices, except at great loss to appellant, and while 
appellant signified its wUlingness to complete its undertaking to furnish books 
at list prices for the statutory period where adoptions had been made, it was 
unwilling to accept or comply with the requirements of any further adoptions ; 
that It had notified the state superintendent that It would accept no further 
adoptions, and that such officer denied its right to refuse compliance with 
adoptions made during the five-year period covered by the statutory bond filed, 
and it asked that the state superintendent of public instruction be restrained 
from enforcing such bond or any of the penalties In the act prescribed, as to 
any adoptions that might be made after its said notice to the state superin- 
tendent 

i The bill charges that the act transgresses the Fifth and Fourteenth Amend- 
ments to the federal Ck>nstltutlon and also section 8 of article 1 thereof, and is 
therefore unconstitutional and void. A{>pellant contends that the act is so 
broad that it unwarrantably restricts and Interferes with appellant's right to 
contract for and sell its school text-books to schools other than public-schools 
of Hie stated or to persona generally, except it be in the manner specified in the 
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act and at the prices fixed as in the act proTlded, and tiiat sach restriction 
deprives appellant of property witbout due process of law, abridges appel- 
lant's rights and immnnities, denies it equal protection of the laws, and un- 
warrantably interferes with interstate commerce. On motion of appellees the 
court dismissed the bill for want of equity. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] The title of the act and some of its provisions considered alone 
may be broad enough to warrant the interpretation contended for. 
Section 1 provides that no person shall offer any school text-book for 
adoption, sale, or exchange in the state until he has complied with the 
act. Section 7 makes it unlawful for a dealer to sell the books listed 
in accordance with the act, at a price to exceed 15 per cent, advance 
of the net listed price. But does a fair consideration of the whole act 
and the evils it was designed to relieve require so inclusive an interpre- 
tation of these portions of it? The Illinois Constitution (article 8, § 
1) requires the General Assembly to "provide a thorough and efficient 
system of free schools, whereby all children of the state may receive 
a good common school education," and the statutory enactments to 
that end have been and are many and voluminous. Among tliem there 
have been acts preceding the act in question, respecting text-books 
to be used in the public schools. Long prior to the last enactment it was 
well understood or at least generally believed that great abuses had 
grown up in the adoption and supplying of public school text-books ; 
that prices' were often extortionately high, and that changes in the 
books were made with scandalous frequency, with resultant undue 
burden upon parents who had to supply them. It was against such 
supposed conditions that legislation was from time to time directed,' 
the last enactment being this law. When we consider the evil at 
which the act is leveled as one existing in connection with the public 
school system only, we should be more ready to look to the whole act 
to learn whether it may not appear limited to books to be actually used 
in the public schools of the state. It seems that the official named in 
the act for receiving the lists of publications and prices, fixing the 
amount of the bonds and approving same, and repeatedly named in 
the act as the one official charged with its application and operation 
and enforcement, is the state superintendent of public instruction, a 
constitutional officer, whose very title indicates that the general na- 
ture of his duties is with reference to public instruction alone. 

[3] Section 1, subd. 2 (a), makes provision for a condition in the 
bond that for the indicated period the books be supplied "to any school 
district and any school corporation in the state of Illinois," etc. The 
term "school district" clearly has reference to the public school system 
with v|^hich alone the "school districts" have to do, and "school cor- 
poration" evidently means boards of education and such other public 
school corporations, if any there are, existing under public or private 
laws of tlie state. Section 3 provides for sending by the state super- 
intendent copy of such lists "to the school authorities in each district 
in the state," and section 4 makes it "the duty of the board of educa- 
tion, or the board of directors of each school district of the state" to 
notify the superintendent of violations of conditions of the bonds. 
Section 5 is directed against rewards or promises thereof, in securing 
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adoption of '"any school text-book in any school district in this state'' 
or any inducement "to any teacher or sdiool officer in any school dis- 
trict." In section 6 it is provided that — 

"Boards of odacatlon or boards of school directors are empowered, and it 
shall be their diity to adopt such text-books listed under the provisions of this 
act needful for use in said schools, * • * and said books shaU be used ex- 
clusively in aU public high schools and elementary schools of the state for 
whi<^ they have been adopted." 

Section 8 states that ''school districts are hereby authorized to pur- 
^jj^gg ♦ ♦ * text-books from the publishers at the prices listed 
* * * and to sell said books to the pupils, * * * " and sec- 
tion 9 provides that "school districts are * * * authorized to pur- 
chase" the listed school text-books, and to designate retail dealers to 
act as the agent of the district in selling the books to pupils and to 
"make settlement with the district for such books," and that such 
dealers shall not sell die books at an advance of more than ten per 
cent. Section 11 provides thatt "when a family removes from one 
school district to another within the state, the clerk of the district 
may purchase * * * text-books in actual use by the children of 
the family," and resell them to other pupils coming into the district. 
In no part of the act is there any intimation of its application to schools 
other than the public schools, or to dealing in or selling such books, 
otherwise than in connection with the public schools, except as this 
might be inferred from the wording of the title and of sections 1 and 7 
referred to. The state had undoubted power to make regulations con- 
cerning the sale of the text-books to be for use by the pupils of its 
free sdiools, even to the extent of the state itself producing and pro- 
viding them. It seems equally clear that it had no power to regulate 
the sale of such books for use elsewhere than in its public schools, or 
for others than the pupils thereof. ^ 

Viewed in the light of the supposed conditions to be relieved by this 
legislation, the power of the state over the subject-matter, and the nu- 
merous provisions to be found in the act referable only to a legislative 
intent that it have application only to the sale and purchase of books 
for actual use in the public schools of the state, we conclude that the 
act itself was not intended to have, and does not have further scope. 
So limited it is not subject to the constitutional objections urged 
against it. 

[2] It is the further contention that the listing of the books and 
prices is but an offer to contract, and may be withdrawn by the pub- 
lisher at any time before acceptance through adoption by school dis- 
tricts. Appellant's counsel seem to treat the statute as though it made 
provision only for the offering of text-books for sale. If so limited 
the act would avail little or nothing. The title covers tHe subject of 
adoption, sale, and distribution. The bond provided for is conditioned 
that the person filing it shall furnish for five years any of the books 
listed, at the stated prices, to any school district or corporation in the 
state. It is made the duty of the state superintendent to publish the 
lists and distribute them to all the public school authorities, who may 
make adoptions only from such listed books. Cases cited on the sub- 

278 F.— 24 
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ject of unrelated and^option contracts have no application where, as 
here, the statute clearly intends that one filing the bond and lists shall 
be obligated to supply the books as adopted during the statutory period. 
The petition for rehearing of the order of aflSrmance heretofore 
made herein is denied. 



FRANZEN el; al. T. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 20, 1921. Rehearing De- 
nied October 25, 1921.) 

No. 2884. 

1. Courts ^=s>366(ll) — ^Dedsion of ftta;te court aa to right to maintain eondeni- 

nation proceedings f(^owed. 

A decision of the state court establishing a raUroad's right to main- 
tain condemnation proceedings for certain purposes settles the issue for 
the federal courts, when no reajson is advanced why it should not be ac- 
cepted. 

2. Courts ^=»2S1— CoDdemoailoii aetioD may he brougbt in federal eoiui. 

An action to condemn land is a suit at common law, within the mean- 
ing of the federal Judiciary Act, and may be brought in the federal 
court of the district in which the land lies. 

3. Pleading <ds»lll— Refusal to dismiss proper^ where defendants cHd not 

show proeeedbigB in other aetlon^ or that It InvolTed the same land. 

The burden being on defendants to establish their plea in abatement, 
setting up the pendency of another suit, the refusal to dismiss on that 
ground was proper, where it appeared that a Judgment dismissing the i>e- 
tition in .such other suit was reversed, but the evidence did not disclose 
what subsequently occurred, nor that the two actions involved the same 
land. 

4. Abatement and revival ^=»12— Pendency of eondemnation suit In state 

court not bar to action in federal eorart. 

Condemnation proceedings involving the same land pending in the 
state court are no bar to the maintenance of a similar action in a federal 
court, where the state court, in first taking Jurisdiction, did not take 
possession of the res. 

5. Courts <^=»'652 — Selection of jurors In condemnation suit in federal eourt 

not governed by state statutes. 

The Illinois statute authorizing condemnation proceedings, requiring 
the Jurors to be selected from the freeholders of the county, and regu- 
lating the number of challenges, does not govern a condemnation action 
in the federal courts, as the Legislature was not authorized, and did not 
intend, to prescribe for federal courts a practice in conflict with Judicial 
Code, i 287 (Comp. St. § 1264), and other federal statutes. 

6. Eminent domain €=5^262(1)— Admissibility of evidence of selling price In 

condemnation suit rests wiih trial judlge. 

Whether lands are sufficiently similar in character and location to 
that sought to be condemned to admit evidence of their selling price, and 
whether the previous sale of the land or other similar land may or 
should be shown, are matters concerning which the trial Judge can best 
decide. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

^s»For other cases see same topic £ KEY-NUMBER in all Key -Numbered Digests A Indexes 
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Suit by the Chicago, Milwaukee & St. Paul Railway Company 
against George E. Franzen and others. Judgment for plaintiff, and 
defendants bring error. Affirmed. 

The parties will be designated as they appeared in the court below. 
Plaintiff, operating a railroad, instituted in the state court proceedings 
to acquire certain rights in land owned by defendants. Its right so to 
do was at first denied, but on appeal was established. C, M. & St. 
Paul Ry. Co. v. Franzen, 287 lU. 346, 122 N. E. 492. Thereafter con- 
demnation proceedings were instituted in. the federal court to acquire 
land from the defendants; the basis for the claim of jurisdiction being 
diversity of citizenship and the amount involved exceeding $3,000. 
A judgment based on the verdict was dtdy entered, and this writ of 
error followed. 

A. F. Mecklenburger, of Chicago, 111., for plaintiffs in error. 

O. W. Dynes and C. S. Jefferson, both of Chicago, 111., for defend- 
ant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges, 

EVANS, Circuit Judge. [1] Plaintiff's rip^ht to maintain condem- 
nation proceedings for the purposes set forth in the petition was estab- 
lished by the decision of the Supreme Court of Illinois in the case 
above cited. No reason is advanced why this ruling should not be 
accepted by us, and the issue is therefore settled. Hairston v. D. & W. 
Ry. Co., 208 U. S. 598, 28 Sup. Ct. 331, 52 L. Ed. 637, 13 Ann. Cas. 
1008; Strickley v. Highland Boy Mining Co., 200 U. S. 527, 26 Sup. 
Ct. 301, 50 L. Ed. 581, 4 Ann. Cas. 1174; Union Lime Co. v. C. & N. 
W. Ry. Co., 233 U. S. 211, 34 Sup. Ct. 522, 58 L. Ed. 924. 

[2] But defendants contend that the federal court cannot maintain 
an action to condemn ; the state court alone being authorized by the 
Illinois statute to try issues arising out of such proceedings. A very 
interesting and, we may add, able brief is submitted in support of this 
contention. But the question is closed by the decisions of the Supreme 
Court. Miss., etc.. River Boom Co. v. Patterson, 98 U. S. 403, 25 L. 
Ed. 206; Searl v. School Dist., 124 V. S. 197, 8 Sup. Ct. 460, 31 L. 
Ed. 415; Madisonville Traction Co. v. St. Bernard Mining Co., 196 
IJ. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462 ; Mason City & Ft. Dodge Ry. 
Co. V. Boynton, 204 U. S. 570, 27 Sup. Ct. 321, 51 L. Ed. 629; Kohl 
V. United States, 91 U. S. 367, 23 L. Ed. 449. 

10 Ruling Case Law, 207, we think, correctly announces the law of 
these decisions to be : 

''A judicial proceeding to take land by eminent domain and ascertain com> 
pensation therefor is a suit at common law witliin the meaning of the federal 
Judiciary Act; and when the requisite diversity of citizenship exists such a 
suit may be brought in or transferred to the federal District Court of the 
district in which the land lies." 

See, also, Nichols on Liiw of Eminent Domain (1917 Ed.) pp. 1040, 
1041. 

True, in the cases above cited, the court was considering the propriety 
of removing condemnation proceedings from the state to the federal 
court, and in at least one case the landowner was the moving party. We 
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fail, however, to appreciate the-force of the distinction, for actions are 
removable only when they could, in the first instance, have been brought 
in the federal court. 

[3, 4] Attack is made upon the judgment because there was a pro- 
ceeding pending in the state court, involving the identical issues, -when 
this action in the federal court was begun and when it was tried. We 
do not find substantiation for this position in the record. It does ap- 
pear that condemnation proceedings were begun in the state court, that 
a judgment dismissing the petition was entered, an appeal taken, and 
the Supreme Court reversed the judgment of dismissal. The record 
does not disclose what occurred subsequently, and we are not able to 
say that the two actions involved the same land. The burden bein$: 
upon the defendants to establish their plea in abatement, it follows that 
no error was committed in refusing to dismiss on this ground. But 
had the record disclosed pending condemnation proceedings involving 
the same land, it would have been no bar to the maintenance of this 
action, in view of the character of a condemnation proceeding. Mc- 
Clellan v. Garland. 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762; 1 
Corpus Juris, 87, 88. 

A diffejent situation would have existed had a state court, in first 
taking jurisdiction of the cause of action, also taken possession of the 
res. Farmers' Loan & Trust Co. v. Lake Street Elevated Rd. Co., 
177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667. It is apparent from the 
large and carefully selected list of cases cited by defendants' counsel 
that courts have not always recognized the necessity of the res being 
possessed, but an examination of the facts in most of these cases dis- 
closes such possession, and the language of ,the opinion was used with 
reference to the facts in the case under consideration and should be 
read as so limited. 

[5] It is also urged that error was committed upon the trial in the 
admission and rejection of evidence and in impaneling the jury. In 
respect to the latter assignment of error complaint is made because the 
jurors were not freeholders of Du Page county, where the real estate 
was situated and defendants were denied five peremptory challenges. 
No challenge of any juror for cause was made ; no complaint was made 
of the jury; nor was any juror objected to because he did not hail from 
Du Page county. Not until after the trial did defendants object to the 
jury. The question may well be disposed of by broadly denying de- 
fendants^ right to a trial by jury selected from the freeholders of Du 
Page county. 

When the Illinois statute authorizing condemnation proceedings was 
enacted, tfie right to have such actions tried in the federal courts (the 
necessary amount and diversity of citizenship appearing) existed as 
the cases cited disclose. It was also the established law that the prac- 
tice respecting the impaneling of a jury in the federal courts was gov- 
erned by the federal statutes, or section 287 of the Judicial Code 
(Comp. St. § 1264). Southern Pacific Co. v. Denton, 146 U. S. 202, 
13 Sup. Ct. 44, 36 L. Ed. 942; Luxton v. North River Bridge Co., 147 
U. S. 337, 13 Sup. Ct. 356, 37 L. Ed. 194; Barrow Steamship Co. v. 
Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; Detroit M. & 
T. S. L. Ry. Co. v. Kimball, 211 Fed. 633, 128 C. C, A. 565. Not only 
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is it fair to assume then that the Legislature of Illinois was speaking 
to the state courts only, and was laying down a practice to be followed 
therein; but it was not authorized, nor did it intend, to prescribe for 
the federal courts a practice which conflicted with the congressional 
enactments for those courts on the same subject, 

[I] In reference to the admission of evidence respecting sales of 
similarly or nearly similarly situated lands, as well as the purchase 
price of the land in question a few years preceding, the rules of law 
are too well settled to call for restatement. Whether the lands are 
sufficiently similar in character and location to admit evidence of their 
selling price, whether the previous sale of the land in question or other 
similar land, may or shoiild be shown, are matters concerning which 
the trial judge can best decide. Recognizing that this evidence is re- 
ceived for the purpose of placing a jury in a better position to pass 
judgment upon the ultimate question of fact« — ^the value of the land 
condenmed and the injury to the balance — ^it is usual for the court to 
permit a rather wide range of investigation, leaving it to the counsel to 
point out the weakness or the strength of the comparative sales and to 
the jury to weigh the evidence and ultimately determine the issue. 
Perhaps such evidence sometimes assumes too great importance. But 
the trial judge is in the best possible position to decide whether the 
situation has been clearly and satisfactorily presented, and he has it 
within his reasonable discretion to order or withhold a view of the 
premises to better enable the jury to understand and weigh such evi- 
dence. We find no error in regulating this matter, but instead com- 
mend the District Judge for the way he controlled the range of this 
evidence. 

The verdict finds ample support in the evidence. 

The judgment is affirmed. 



PORD MOTOR CO. v. K. W. IGNITION 00. 

(Circuit Court of Appeals, Seventh Circuit October i, 1021.) 

No. 2879. 

Patents ^=>TJt2, 261 — Owner held estopped by acquiescence In manufacture 
of patented article by defendant. 

The inventor of an ignition coil for automobiles e:splained his invention 
to the engineers of defendant, a large mannflictnrer of cars, who as- 
sisted him in perfecting the same, and later defendant adopted such coil 
as a part of its standard equipment and built and equipped at large ex- 
pense a department for their manufacture in part to supply its needs, the 
inventor assisting in selecting and installing the machinery. Afterward 
he obtained a patent for the invention and assigned the same to com- 
plainant, which in the years following supplied defendant with coils to 
the number of 5,000,000, besides large numbers of parts for use in its own 
manufacture, of which complainant bad full knowledge, from which 
arrangement complainant derived large profits. Defendant during such 
time had no actual knowledge of the patent, and coils made by com- 
plainant were not marked as required by Rev. St f 4900 (Comp. St i 
9446). llelil, that complainant, by its conduct and affirmative acts, was 
estopped to assert infringement or to challenge defendant's right to manu- 
facture such coils in the future, and was precluded by failure to mark its 
product from recovering damages for infringement by defendant. 

B»For other cases see same topic A KEY-NUMBER in aU Key-Numbered DigMta A IndescM 
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2. Costs ^=»238(1)— Denied to sueeessful apfielbuit, filing rqiljr brief more 
elaborate tlian original brief. 

Where appellant's reply brief of 250 pages covered the same subjects as 
the original brief, but far more elaborately, thereby necessitating further 
briefs by appellee and answering briefs by appellant, costs of appeal will 
be denied appellant, though decree is reversed. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by the K. W. Ignition Company against the Ford Mo- 
tor Company. Decree for complainant, and defendant appeals. Re- 
versed. 

Edward Rector and W. Clyde Jones, both of Chicago, 111., Otto F. 
Barthel and H. C. Underwood, both of Detroit, Mich., and Arthur M. 
Hood and George B. Schley, both of Indianapolis, Ind., for appellant* 

Edward G. Hoffman, of Ft. Wa)me, Ind., and Mosely Arthur Kel- 
ler, of New York City, for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Appellee brought this suit 
against appellant for damages for past infringement, and to enjoin 
future infringement of patent No. 1,092,417, covering an ignition ap- 
paratus, which patent was issued to James A. Williams and by him as- 
signed to appellee. From a decree sustaining the patent, directing an 
accounting, and restraining further infringement, appellant appeals. 
Numerous defenses, including invalidity, estoppel, laches, and non- 
infringement in the state of Indiana, where the suit was begun and 
tried, are set forth. 

[1 1 It will not be necessary to consider any defenses other than es- 
toppel. 

Upon this issue the facts are singularly free from dispute. Many 
of them are established by letters. Where there is any serious dispute, 
we have resolved it in favor of the appellee. So analyzed and exam- 
ined, the record shows: 

The appellant to be an extensive manufacturer of automobiles, wha 
during the period of alleged infringement (1914-1919) turned out 3,- 
000,000 cars equipped with 12,000,000 ignition coils of tlie type under 
consideration. About 5,000,000 of these coils were supplied by ap- 
pellee and the remainder manufactured by appellant, and for their 
alleged wrongful production damage is sought. In addition a large 
number of parts or entire coils were made by both parties to supply 
the retail trade or Ford users. 

The Williams coil, it is alleged, tended "to eliminate any lack of 
synchronism or timing in the operation of several cylinders." It dis- 
placed, or tended to displace, an apparatus known as the master vi- 
' brator in the production of which Williams was interested and which 
he manufactured. Appellant did not equip its cars with this master 
vibrator. It was while Williams was negotiating for advertising space 
in a trade paper published by appellant that he first spoke of a new 
coil for which he claimed better results in the respect above mentioned. 
As a result of this conversation he later met appellant's engineers, and 
tests were made of his coil. Appellant's engineers and Williams there- 
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alter made numerous changes in the construction and arrangements of 
parts in this coil. While Williams denies that the changes were vital 
or essential to produce greater synchronism, it is apparent that they 
were productive of ecoi|^my in construction, in simplification of the 
parts, and were largely persuasive in inducing appellant to adopt the 
coil as a part of its standard equipment. 

Prior to this time appellant purchased its coils from different man- 
ufacturers, using three different types, the Heinze, the Kingston, and 
the J & B coils. It manufactured none. These various coils were pro- 
duced by different manufacturers. Neither Williams nor appellee had 
any of appellant's coil business. 

In order to avoid confusion resulting from the use of different t3rpes 
of coils and to cheapen the cost of production and lessen the cost of 
the stock in trade which the retailer was required to carry, appellant 
decided to standardize its coil. It considered various makes. In the 
main they were similar in appearance and in the general method of 
operation they were alike. It would serve no useful purpose to set 
forth* their differences. 

After examining the various types or models then on the market, 
appellant selected the Williams coil and thereafter all of its cars were 
equipped therewith. It was understood at the time of the adoption 
of this coil as a part of its standard equipment that appellant should, 
on acount of its extensive business, have two sources of supply. To 
avoid the delays and damage resulting from fires, strikes, etc., ap- 
pellant insists on two sources of supply for all of its standard equip- 
ment. It was therefore understood and agreed that appellant should 
install a department for the manufacture of these coils. It was 
equipped by appellant, but Williams assisted in the selection and ar- 
rangement of machinery. Thereafter the enormous demand for these 
coils was supplied by both parties. 

Appellee at all times knew appellant was manufacturing the coils 
in large numbers. Mr. Williams was frequently in appellant's coil 
manufacturing department where from three to four hundred em- 
ployees were at work and knew that large sums of money had been 
expended in building and equipping this department. The parties 
exchanged parts used in manufacturing the completed coils and ap- 
pellee frequently sold large quantities of parts to appellant to be used 
in manufacturing its coils. We quote a few of the many letters estab- 
lishing these facts. 

The quotations are all taken from letters written by appellee's man- 
ager to appellant or some officer thereof. On January 7, 1919 it wrote : 

"Confirming otir telephone conversation with yon this morning, we are ex- 
pressing you today 100,000 T-6772, 5/16tbs inch hexagon nuts 12-82 thread. 
^ • * Inyestigation shows that you are nsing a punched nut on this Job. 
As we prefer a machine nnt and are nsing same, please do not replace this 
shipment to Tis, and we will make arrangements to replenish our own stock." 

On another date: 

"We are pleased to acknowledge your valued order #77604, covering 5,000,- 
000 T-6799 Tungsten point rivets." 
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A year earlier this letter was written: 

"We have your valued order #75354, covering 500»000 part 'MT9D TangBteo 
point rivets, was duly received by us and the December shipment made you 
on December 14th. Shipments will be made at tte rate of 100,000 per month 
from now on as requested." " 

Again : 

"In answer to your letter of August 13th, the Instructions we received 
were not in the form of a communication, but were verbal instructions given 
to the writer while in your coll departm^it." 

The following is most significant : 

"Regarding yours of the 14th, In reference to our securing wood backs and 
bottoms from the Mldiigan Truck & Lumber Co. We note that you are at 
this time taking their entire output and, therefore, cannot allow them to 
ship us 5,000 sets as requested. If you will please advise us your other source 
of supply on these, we will take it up with them and see If we can possibly 
secure these parts from them. The tractor plant is stter us for delivery on 
metal boxes and we are handicapped at this time on account of wood backs 
and bottoma If there Is any possible way that you can help us out without 
interfering with yourselves, we would appreciate the same very mu<^." 

The purchase of 5,000,000 Tungsten point rivets alone was notice 
to appellee that appellant was manufacturing the units on a large scale. 
The letters indicate not only normal, but extreme, cordiality, where one 
manufacturer accommodated the other by loaning parts which were 
replaced. 

At no time was the subject of a patent mentioned. 

Williams, however, after making his arrangement with appellant, 
sought and secured the patent in issue. He never marked any of his 
products with his patent number and in no way suggested that his 
coil or any part of it was covered by a patent. At no time prior to 
the commencement of a suit in which another corporation, Henry 
Ford & Son, Inc., an organization formed to manufacture and sell 
tractors, was indirectly interested, did appellant have actual knowledge 
of the issuance of this. patent. It appeared in this suit that Henry 
Ford & Son, Inc., gave an order to the Kokomo Electric Company 
to make for it some coils. Appellee brought suit against this manu- 
facturer to enjoin the infringement of the patent in suit, and then for 
the first time did appellant through its officers learn of the existence 
of the patent. 

Upon these facts we have no hesitancy in denying appellee all right 
to recover damages for past infringement. Every element necessary 
to establish an estoppel is here disclosed. While silence on the part 
of one who should speak, yet remains mute, may be sufficient to sup* 
port a defense of estoppel in certain instances, the facts in the record 
before us go much further. Appellee not' only did not protest when it 
should have spoken, but by actions and by speech it sanctioned ap- 
pellant's conduct in manufacturing its coils. 

It is not hard to gather appellees' motive. It had none of appel- 
lant's enormous business in coils. If the so-called Williams coil could 
be made a part of appellant's standard equipment, its business from 
that source alone would be enormous and it would be established. 
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Even though appellant made a part of its own products, appellee's busi- 
ness would be satisfactory. And the results proved the wisdom of its 
course. Five million coils from 1914-1919, besides an enormous busi- 
ness in replacing parts for retailers and users, resulted. 

But, whatever its motive may have been, appellee cannot induce an- 
other to act, deal extensively with such other party, §efl it a large pro- 
portion of material and parts necessary to the production of the com- 
pleted unit, and then secure damages for the manufacture of such ar- 
ticle. Authorities in support of such a conclusion need hardly be cited. 
A few are herewith collected. 21 Corpus Juris, 1216; 10 Ruling Case 
Law, 694; 2 Herman on Estoppel, § 1060; Bigelow oh Estoppel, 648; 
Gill V. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 40 L. Ed. 480; Keyes v. 
Eureka Consolidated Mining Co., 158 U. S. 150, 15 Sup. Ct. 772, 39 
L. Ed. 929; Lane & Bodley Co. v. Locke, 150 U. S. 193, 14 Sup. Ct. 
78, 37 L. Ed. 1049; McClurg v. Kingsland, 42 U. S. (1 How.) 202, ll 
L. Ed. 102. Passing by all question of Williams* right under the cir- 
cumstances to secure a patent, conceding, for the sake of the argument, 
that the contribution of appellant's engineers was nil, that the changes 
made as a result of tests in appellant*s experiment room in no way b^r 
on the question, the fact remains that appellee consented to appellant's 
equipment of a department for the manufacture of these coils, con- 
sented to appellant's manufacture and sale of these coils, exchanged 
parts with it, and sold it a large proportion of the parts used in the 
manufacturing of the completed unit. 

Section 4900, R. S. (or section 9446, U, S. Compiled Statutes An- 
notated, 1916), also stands squarely in the way of appellee's right to 
recover damages for past infringements. Concededly appellee failed 
to mark its patented article. It, therefore, must be denied all right 
to recover damages, unless it can prove that "defendant wks duly no- 
tified of the infringement and continued after such notice to make, use 
or vend the articles so patented." The evidence fails to show any 
such notice. 

That part of the decree which requires appellant to account for its 
profits from the manufacturing of these coils, therefore, cannot stand. 

And for the same reasons and others we cannot escape the conclu- 
sion that appellee is estopped to challenge appellant's right to manufac 
ture these coils in the future. 

Even though the coil be not the joint product of the brains and ex- 
periments of WiUiams and appellant's engineers, the former could, 
as the inventor and the possessor of the right to exclude all others f ro»^ 
manufacturing or using the monopoly, give appellant the right to man- 
ufacture and sell the coil. And this concession would result in no 
financial loss, if as a result of its grant appellant made the coil a par" 
of its standard equipment. The coil was of little commercial value 
unless the user of Ford cars adopted it. And its most extensive use 
was obtainable only through its adoption by appellant as a part of 
its standard equipment. If, to secure such a result, patentee was will- 
ing to concede to appellant the right to manufacture and sell these coils, 
it cannot now complain. Whatever its motive, it cannot encourage a 
user to expend hundreds of thousands of dollars in the erection of a 
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department for the manufacture of such coils, it cannot assist by ad- 
vice and otherwise in the selection of machinery to be used in their 
manuf acture, and later, when as a part of its standard equipment these 
coils are on millions of cars and their name and value is established 
through countless agencies and car users, halt the manufacturer's right 
to continue their production. Few cases can be found that call more 
loudly for the application of the doctrine of estoppel than the pres- 
ent one. And, while this 'court recognizes and now adheres to the 
ruling that a patentee may be denied dams^es for past infringement 
and yet be entitled to an injunction restraining future infringement, 
Rajah Auto Supply Co. v. Belvidere Screw and Machine Co. et al., 
275 Fed. 761 ; Wolf v. U. S. Slicing Machine Co. (C. C. A.) 261 Fed. 
195, we do not find in the instant case facts which would justify us 
in appl)ring the rule of these cases, 

[2] In the presentation of this appeal appellant submitted its brief in 
127 pages. After appellee replied thereto, appellant submitted a reply 
brief of over 250 pages, covering the same subjects, but far more 
elaborately than in the original brief. This in turn called for the sub- 
mission of a brief by appellee, which has been met by still further 
briefs. We cannot commend appellant's practice of partially pre- 
senting an argument in the main brief and reserving for the reply brief 
its read presentation. For its failure to comply with the rule appellant 
will be denied all costs in this court. 

The decree is reversed, with directions to tht District Court to dis- 
miss complainant's bill. 



LEHIGH VALLEY R. CO. ▼. SKOCZH^* 

(Circnit Court of Appeals, Third Circuit February 2, 1922.) 

No. 2781. 

Bfafitcr and servant ^==>288(15) — ^Assumption of risk by workman using defee> 
tive wrench beld for jury. 

A workman tightening nuts on a railroad bridge was given a wrench, 
which, as he knew, was worn and defective. He took it to his foreman, 
showed the defects, and told him it was "no good"; but the foreman 
without promise of repair or substitution, ordered him back to his work. 
While using the wrench, it slipped, and the workman fell from the bridge 
and was killed. Held, in an action for his death under Employers' Lia- 
bility Act, $ 1 (Comp. St. § 865(7), that whether deceased assumed the 
risk, or whether he was justified in relying on the judgment of the fore- 
man, was a question for the jmry. 

In Error to the District Court of the United States for District of 
New Jersey ; John Rellstab, Judge. 

Action at law by Frank Skoczyla, administrator of the estate of 
Paul Kulish, deceased, against the Lehigh Valley Railroad Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Collins & CorBin, of Jersey City, N. J., and George S. Hobart, of 
Newark, N. J. (Edward A. Markley, of Jersey City, N. J., of coun- 
sel), for plaintiff in error. , 

^S»For other oaaea Be« same topic ft KET-NUMBB2R in all Key-N umbered DigeeU ft Indezea 
•Certiorari denied 258 U. 8. — . 42 Sup. Ct. 463. 66 L. Ed. — , 
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Frank Hardenbnx)k and Charles M. Egan, both of Jersey City, N* 
J.t for defendant in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and ORR, District 
Judge. 

WOOLLEY, Circuit Judge. On a bridge devoted to both interstate 
and intrastate commerce, Kulish was tightening nuts with a wrench 
which he knew was old and worn, and therefore defective. The 
wrench slipped and he fell from the bridge and was killed. 

At the trial of this action, brought by the administrator of Kulish to 
recover damages for his death, the court submitted the question of as- 
sumption of risk and the jury returned a verdict for the plaintiff. By 
this writ of error the defendant brings here for review the action of the 
court in refusing to hold, as matter of law, that the decedent had as- 
sumed the risk which resulted in his death. Specifying error in this 
regard, the defendant relies on Pryor v. Williams, 254 U. S. 43, 41 Sup. 
Ct. 36, 65 L. Ed. 120. In that case an employe of the defendant was 
directed by his boss to use a claw bar with a defective claw. Injury 
followed. The employe did not know of the defect, nor does it ap- 
pear that his boss knew of it. The Supreme Court of the United States 
reversed the Supreme Court of Missouri in its holding that, as the risk 
was attributable to the master's negligence, the employe had not as- 
sumed it, but was guilty of contributory negligence, which, under the 
Federal Employers' Liability Act (Comp. St. §§ 8657-8665), goes only 
to damages. By this decision the Supreme Court of the United States 
sustained, inferentially at least, an intermediate appellate court which 
had held that as the defect was quite obvious, and as it was equally 
obvious to the employ^ and employer, the employe in using the claw 
bar must be held to have appreaated the danger and have assumed the 
risks thereof. While there is a similarity between a defective claw 
bar and a defective wrench, that is the only point of resemblance be- 
tween the Williams Case and the case under review. Here the wrench 
was defective. In fact, the defect was so obvious that the employe 
saw it and knew it. The risk of using the wrench was, therefore, equal- 
ly obvious. If in these circumstances alone Kulish had continued to 
work with the defective wrench he would, under Pryor v. Williams and 
many other cases, be held, as matter of law, to have assumed the risk 
and would have been without right to recover for resulting injuries. 
But he did more. He took the wrench to his foreman, showed him its 
defects, and told him it was "no good." This clearly was an objection 
to its further use. The foreman looked at it, and, making no promise 
of reparation or substitution, ordered him back to his work. Kulish's 
act of returning to his work under the command of the foreman was, 
in the mind of the learned trial judge, a circumstance which removed 
the case from Pryor v. Williams and brought it within N. Y., N. H. 
& H. R. Co. v. Vizvari, 210 Fed. 118, 126 C. C. A. 632, L. R. A. 
1915C, 9. 

In the Vizvari Case — also under the Federal Employers' Liability 
Act — the Circuit Court of Appeals for the Second Circuit sustained the 
submission to the jury of the question of assumption of risk upon facts 
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which disclosed that the employ^, if he did not f tdly appreciate the de- 
fect of the tool with which he was working when injured, at least doubt- 
ed its quality and called it to the attention of his foreman. As in this 
case, the foreman, without promising to repair it, abruptfy ordered the 
employ^ back to his work, where later he was injured. The court held 
— though the employ^ had knowledge of the defect — ^his election to 
use the defective tool after making objection to his foreman did not, 
as matter of law, charge him with assumption of the risk of the de- 
fect, and that it was for the jury to say whether, on the foreman's 
order, the employe voluntarily assimied the risks incident to Ae con- 
tinued use of the defective tool, and whether these risks were immi- 
nent and such as no man of ordinary^ prudence would encounter. The 
facts of the two cases being quite similar, the learned trial judge, in 
the case at bar, adopting the law of the Vizvari Case, submitted to the 
jury the question of assumption of risk. In this he is chargjed with 
error. 

The Vizvari Case was decided in 1913. It was followed by two 
decisions of the Supreme Court of the United States in Seaboard Air 
Line Railway Co. v. Horton; the first' on a writ of error in 1914 (233 
U, S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. 
Cas. 1915B, 475), and the second on a writ of error in 1916 (239 U. 
S. 595, 36 Sup. Ct. 180, 60 L. Ed. 458). In the opinions on these writs 
the Supreme Court addressed its attention to the subjects of contribu- 
tory negligence and assumption of risk under the Federal Employers' 
Liability Act. We cite the case not because of similarity in the facts 
but for the broad principles of law there announced. The law of the 
Horton Case was made on a state of facts differing in one particular 
from those of the instant case. In the Horton Case the injured employe 
knew the defect in an apparatus, made objection to his foreman and 
returned to work under his foreman's promise of reparation ; while in 
the instant case, with like knowledge and after like objection, the 
employe returned to work on the foreman's order without a promise to 
repair it. Yet in their bearing on this case, the opinions in the 
Horton Case are instructive in that the court distinguished the risk of 
known defects assumed by an employe, having made objection or hav- 
ing obtained a promise of reparation, from the risk assumed by an em- 
ploye working with knowledge of defects without objecting or without 
obtaining such a promise. Quoting from the opinion rendered on the 
second writ of error (239 U. S. 595, 597-599, 36 Sup. Ct. 180, 181 [60 
L. Ed. 458] ), the court said : 

"When the employ^ doee know of the defect (aiistng from the employer's 
negligr^ce), and appreciates the risk that is attrihutable to it, then if he contin- 
nee in the employment, without objection, or without obtaining firom the 
employer or his representative an amnranee that the defect will be remedied, 
the employ^ assumes the risk, even though it arise ont of the master's breach 
of duty. If, however, there be a promise of reparation, then during such time 
as may be reasonably required for Its performance or until the particular 
time spedfled for Its performance, the employ^ relying upon the promise does 
not assume the riadL unless at least the danger be so imminent that no ordi- 
narily prudent man under the circumstances would rely upon such promise." 

Thus it appears from this language of the Supreme Court that an 
enq>loye may, in varying circumstances^ be relieved from the assump- 
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tion of risk of known defects when he calls them to the attention of 
his employer and objects further to use a tool containing them, or 
obtains from his employer an assurance of reparation. Admittedly, 
when such assurance is given, the law of the Horton Case applies 
without question. But where, as here, objection was made without 
eliciting a promise of reparation, we are of opinion under the language 
of the Horton Case as well as on authority of the Vizvari Case, the 
question whether an employe, on returning to his work, voluntarily 
assumed the risks incident to the use of the defective tool was for the 
jury, and that the test is whether the conduct of the foreman was such 
as to justify the employe in relying on the judgment of' the foreman 
rather than on his own in the continued use of the tool, or, on the 
other hand, whether the danger from the defect in such continued use 
was so imminent that no man of ordinary prudence would hazard it. 

As the charge of the court embodied this submission^ it was. free 
from error. 

The judgment below is affirmed. 



PAULSON, UNKROUN A CO. v. BIDWEaJU 

(Cirenit Court of Appeals, Third Circuit February 1, 1922.) 
No. 278T. 

SalM ^»18S(1)— Inoe In artioo by seDer for bKach of oonCnui. 

In an action by the seller for breach of a contract for the sale and 
purchase of cotton cops, to be delivered in installments, where defendant 
claiming that the cops delivered were not of a size called for by the con- 
tract or a size which conld be used in his mill, refnsed to pay for the 
same, and also canceled the contract and refused to accept farther de- 
liveries as authorised in such case by a state statute, held, that plain- 
tiiTs right to recover depended solely on the question of fact whether 
the cops delivered complied with the requirements of the contract, and 
that such question was properly submitted to the jury. 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Action at law by Paulson, Linkroun & Co., a corporation, against 
John A. Bidwell. Judgment for defendant, and plaintiflF brings error. 
Affirmed. 

David G. McConnell and Frank R. Savidge, both of New York City, 
for plaintiff in error. 

Hutchinson & Hutchinson, of Trenton, N. J., for defendant in 
error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the plaintiff, 
a corporate citizen of New York, brought suit against the defendant, 
a citizen of Pennsylvania, to recover damages for breach of contract. 
On trial, the jury found for defendant, and, on entry of judgment, 
plaintiff took this writ of error. 

^3»For ottitr MaM ■•• Mma topic & KBT-NUliBKR In all Kty-Numberad DIgMti 4 
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After a review of the record and consideration of the assignments, 
we find no error, and therefore affirm the judgment. The evidence in 
the case tended to prove that plaintiff contracted in writing with the 
defendant to sell and deliver 10,000 pounds of cotton cops, which latter 
are used in spinning, and which by the terms of the contract were to 
be "1^/4 inches in diameter, 10 inches long." They were to be billed 
und shipped "May, June, and July, 1920, from mill." The contention 
of the plaintiff was that it delivered or tendered delivery of the cops 
contracted for, that defendant received, used, and refused to pay for 
those delivered, and declined to receive the balance. The contention 
of the defendant was that tiie cops delivered were not the cops con- 
tracted for, in that, instead of being 10 inches in length and an inch 
and a quarter in diameter, they were but 9 inches long and less than 
an inch in diameter, and that he was unable to use the latter size of 
cops in the shuttles in his mill. His contention is that he called the at- 
tention of the plaintiff to these facts, and, there .being no substitution 
or offer to replace these cops with those of the correct size, he canceled 
the contract and refused to accept further deliveries. 

The court below submitted the case to the jury in two different as- 
pects. As to the cops delivered, there was a conflict of testimony; 
that produced by the defendant tending to show that a considerable 
part of them were not in compliance with the contract, while that of 
the plaintiff was that the cops were suitable for use, fulfilled the con- 
tract, and that defendant failed to prove any such examination of the 
delivered cops as would warrant the jury in finding they were not in 
accordance with the contract requirements. This issue of contract 
requirement and fulfillment the court submitted to the jury, saying: 

"The question upon which you will decide this case will be whether there 
was substantial compUance with the contract* which called for cops 10 inches 
long and 1^ inches in diameter. * « • Now, was that a compliance with 
the contract? This is the gist of this whole case. If it was not compliance 
with the contract, the plaintiff is not entitled to his money; if it was oom- 
pliance with the contract, the defendant owes the money." 

Upon this issue of fulfillment or nonfulfillment the jury found for 
the defendant. As to the later deliveries, which the defendant re- 
fused to receive, on the ground that the defective character of previous 
shipments justified him in repudiating the contract, the case fell with- 
in the provisions of the Sale of Goods Act of New Jersey (4 Comp. 
St. N. J. 1910, p. 4657, § 45, subd. 2), quoted in the margin.^ If the 
verdict of the jury established the defective noncompliance of the pre- 
vious installment, as in point of fact it did, then the applicable part 
of the court's charge was: 

1 ''Where there is a contract to sell goods to be delivered by stated install- 
ments, which are to be separately paid for, and the seller makes defective 
deliveries in respect of one or more installments, or the buyer neglects or re- 
fuses to take delivery of or pay for one or more installments, it depends in 
each case on the terms of the contract, and the circumstances of the case, 
whether the breach of contract is so material as to justify the injured party 
in refusing to proceed further and suing for damages for breach of the entire 
contract, or whether the breach is severable, giving rise to a claim for com- 
pensation, but not to a right to treat the whole contract as broken.** 
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"If thoee first shipped did not comply with the contract; (ben you would 
consider this further question with respect to the second shipment, if they did 
comply, and that is whether, because of the defect, if you should so find it, in 
the first shipment, the defendant was justified in repudiating the entire con- 
tract If he were, irrespective of what the condition of the second lot was, 
then you would find for the defendant as to all counts." 

This issue the jury also found in favor of the defendant. We find 
no fault either in the fact of submission or in the manner thereof. 
Contract performance was the issue on which the right of the plaintiff 
to recover depended, and nonperformance the fact on which the right 
of the defendant to defeat recovery turned. Therefore that issue was 
for the jury, and it remains only to inquire whether error was made by 
the court in its language in submitting it. The only error alleged which 
need be referred to is the omission of the court to embody in its charge 
a point of the plaintiif which read : 

"The jury may inquire into the good faith of the defendant in rejecting the 
delivery of the yam." 

The court did not deny the point; it simply read it and others, 
and seems to have simply taken no action upon them. No exception 
was taken to such omission, and consequently there is no basis for an 
assignment of error. 

But assuming, for present purposes, the assignment was based on 
a timely exception, we see no harm done the plaintiff by the omission 
of the court to so charge the jury. The issue, as we have said, was 
contract fulfillment or nonfulfillment. That was a fact. If the con- 
I tract requirements were met, that was a fact which warranted recovery 

by the plaintiff; if they were not met, that warranted recovery by 
defendant. If they were met, the plaintiff was entitled to recover, 
even though the defendant acted in perfect good faith. If they were 
not met, the defendant was entitled to recover, without reference to 
any other element. Indeed, the issue was one of fact, namely, whether 
I . the cops met, or did not meet, contract requirements, and this issue, 
! fairly submitted, the jury determined in defendant's favor. 



THE HURON. 

(Circuit Court of Appeals, Third Circuit February 1, 1922.) 

No. 2717. 

Haritlme liens 4&=»2d— A boom to replace an effident one alreadty oo a dredge 
held Dol a ''neeessary.'* 

A ••necessary," the furnishing of which gives the right to a lien, must 
be something required for the proper equipment of the vessel, and a boom 
furnished to a dredge on order of the charterer to take the place of a 
shorter one with which the dredge was then equipped, and which was 
equaUy efficient for her use, held not a "necessary," eptitling the fur- 
nisher to a lien under Act June 23, 1910, { 1 (Corop. St § 7783), though 
under the charter party the charterer may have been required to equip 

^ssFor other cases see same topic & KEY-NUMBER in all Kef -Numbered Digesu A Indexes 
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t3ie vessel with a longer boom before she was returned, to place her in 
the same condition as when received. 

LEd. Note. — For other definitions* see Words and Phrases, First and 
Second Series, Necessary.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Suit in admiralty by the Delanco Shipbuilding Company against the 
barge Huron; the Thompson-Lockhart Company, owner. Itecrec for 
respondent, and libelant appeals. Affirmed. 

For opinion below, see 271 Fed. 781. 

Willard M. Harris, of Philadelphia, Pa., for appellant. 
Lewis, Adler & Laws, of Philadelphia, Pa. (Otto Wolff, Jr., of Phila- 
delphia, Pa., of counsel), for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case concerns the furnishing 
to a dredge of a derrick boom at the instance of the charterer. The 
libelant claims a lien by virtue of section 1 of the act of Congress of 
June 23, 1910 (Comp. St. § 7783), which gives one to "any person fur- 
nishing repairs, supplies, or other necessaries," etc. The question here 
involved is one of fact, namely, whether under the circumstances of 
the case, the derrick boom furnished was a necessity to the dredge, for, 
as said by the Supreme Court in a case arising under this statute (Pied- 
mont Coal Co. V. Seaboard Fisheries Co.. 254 U. S. 9, 41 Sup. Ct. 1, 
65 L. Ed. 97), '^because the ship's need was the source of the maritime 
lien, It could arise only if the repair or supplies were necessary." In 
The Plymouth Rock, Fed. Cas. No. 11,237, it was said by Mr. Justice 
Hunt, ' 'Necessity' is a relative term ;" and by Judge Benedict in the 
same case at nisi prius (No. 11,235) : 

**In order to bring an article within the description of necessaries for a 
vessel, it need not appear that the voyage conld not by any possibility be 
made without such article. It is anfRcient, if the article form part of the 
natural and reasonable outfit of a vessel for the business in which she is 
engaged.'' 

Applying these recognized legal admiralty principles to the present 
case, we inquire : "Was the derrick boom furnished by the libelant a 
necessity to the dredge ?" As a general proposition, unquestionably so, 
for a derrick is necessary to the operation of a dredge, and a boom 
to the use of a derrick. But, while this is the general fact, it is the 
further fact in the present case that, when the libelant furnished this 
boom, the dredge had a derrick, and the derrick also had a boom suit- 
able for dredge operation, and the uncontradicted testimony is the 
derrick provided with this boom had been operated for some 1 1 months. 
What the libelant did was to replace the old boom, and take its fittings 
and use them on the new boom, which it furnished. There is no dis- 
pute as to the fact that the second or 45 to 50 foot boom had been in 
use on the dredge for about 11 months, nor any testimony or even sug- 
gestion that the dredge's efficiency was in any way lessened by sudi 
length of boom, it would therefore seem the court below was justified 
m finding, as it did, that the new boom was not a dredge necessity. 
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This dredge necessity libelant attempts to establish on the theory that 
the new boom was a necessity, not from the standpoint of the efficiency 
of the dredge, but from the standpoint of the obligations of the charter 
party of the dredge as to the condition in which the charterer was 
bound by his contract to return it to the owner. This all-important dif- 
ference of lien foundation is clear from the circumstances of the case. 
When the dredge was delivered to the charterer in May, 1918, its der- 
rick was equipped with a boom 63 or 65 feet long, and the charterer 
agreed to^ 

**a>ccept said dredge in her present condition and to return her to the party 
of the first part in as good a condition at the termination of the charter as 
when deUvered hereunder, and further agrees to be responsible for and make 
good any and aU loss or damage, partial or total, occurring to said dredge 
from any cause whatsoever, perils of the sea axid rivers and accidents not ex- 
cepted, until her redelivery to the party of the first part upon the termination 
of this charter as hereinafter provided." 

Ten or 11 months thereafter this 63 or 65 foot boom was broken, and 
the charterer then replaced it with a boom 45 or 50 feet long. While, 
of course, this new boom was shorter, and to that extent lessened the 
former reach of the longer boom, it is not contended that it rendered 
the dredge inefficient. Presumably it did not, for it was used for about 
11 months, and bade fair to be equally eflFective as a proper dredge 
equipment in the future. From the standpoint, therefore, of necessary 
derrick equipment, the dredge was under no necessity to have this 
second or working 45 or SO foot boom taken out and replaced by a long- 
er one. The necessity for it arose from the charterer's quoted cove- 
nant to return the barge in its original condition. But this contract 
obligation, and therefore contract necessity, was not a need of the 
vessel as a vessel, and while, as between the owner and the charterer, 
the contract necessity compelled the charterer to replace the working 
45 or 30 foot boom with a boom as long as the original boom, it did not 
create a vessel necessity on the part of the vessel to require such a 
replacement in order to make the dredge effective. 

Such being the case, the furnishing of this extra boom was not a 
necessity of the dredge, but was a nonnecessity so far as making the 
dredge efficient was concerned. 

Finding no basis of boom necessity upon which to create a lien, 
Ae court below rightly dismissed the libel. 



NIVOIS ▼. METAL PR0DIJC?r8 CO. 

(District Court, D. Rhode Island. December 8, 1918.) 

No. 87. 

«==>3!H^1,!S32,07S, for diparette ease, held valid and inMnged. 
The NiYoiB patent. No. 1,282,073, for a cigarette case, held valid and 
infringed. 

In Equity. Suit by Victor' Nivois against the Metal Products Com- 
pany. Decree for complainant. 

^=>For other ca868 m« same topic ft KEY-NUMBKR in all Key-Numb«r«4 DigMta ft Ind«XM 
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Fitzgerald & Higgins, of Providence, R. I„ and J. Granville Meyers 
and Richard B. Cavanagh, both of New York City, for plaintiff. 

Alexander P. Browne, of Boston, Mass., and Arthur M. Allen, of 
Providence, R. I., for defendant. 

BROWN, District Judge. Infringement is charged of letters patent 
No. 1,232,073, July 3, 1917, to Victor Nivois, for cigarette case. 
Claims 1, 2, 3, and 4 are in issue. The defense is that limitations must 
be read into the claims, and that, so linuted, the claims are not infringed. 

The patent relates to a special type of cigarette case, having two 
outer case sections and an inner "article holder" located between them, 
which is exposed to view in an upstanding position when the outer 
case sections are opened. 

The specification states that in prior cases of this type the article 
holder has been positively or immovably held in an upstanding position, 
so that any pressure against the holder toward one or the other of the 
case sections would result in bending, distorting, or breaking the posi- 
tive holding means. 

The patentee states that he overcomes this by providing means that 
will permit of the holder being readily moved bodily toward and into 
nested relation with either of the case sections, without bending, strain- 
ing, distorting, or breaking any of the connections. 

The patentee also provides his case with a holder which embodies a 
pair of plates or walls, each with vertically arranged parallel grooves, 
the grooves of one wall being opposite those of the other wall, to pro- 
vide individual cigarette pockets and to protect the cigarettes. The 
patentee also states that the corrugated plates or walls of the holder 
may be movable and separable relative to each other, so that each 
plate is adapted to be nested in its adjacent case section, or the two 
plates may be permanently connected at their side edges, so that they 
are at all times preserved in their substantially parallel relation. 

Whether the plates are separable or permanently connected, the hold- 
er as an entirety is so supported when in upright position that it may 
be shifted bodily toward and into nested relation with either of the 
case sections, without liability of imparting breaking or bending strains 
to the sections or connecting parts. 

A further feature is provision for quick and convenient filling of the 
holder with cigarettes. 

The defense of noninfringement is based principally upon the con- 
tention that the expressions "yieldingly held," "movably supported,'' 
"movably held," and "yieldingly supported," which, in the claims in 
suit, respectively precede the words "in an upright position when the 
case sections are opened out," must be limited to the particular feature 
of construction described in the specification, to wit, holding or sup- 
porting in such manner that "the holder can be unseated" from its 
support, or, in other words, an article holder which is demountable 
from its support, and can be swung over toward either of the case 
sections by disengaging the lower edge of the holder from recess £6, 
as shown in Fig. 7. 

Nothing in tihe file wrapper seems to require such limitation, or to 
amotmt to an admission by the patentee that this feature of unseating 
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the holder from groove 25 was an essential feature of his invention, or 
a qualification of claims made in broader language well adapted to cov- 
er this and equivalent forms of construction for making the holder 
''yieldably" held, instead of rigidly held, as in the prior Pedersen pat- 
ent. No. 890,703, June 16, 1908. 

The Examiner's objection that "the specification does not state how 
the holder can be unseated from groove S6" seems to have been com- 
pletely answered, by reference to the specification itself — 2l mere matter 
of explanation. I find no suggestion of a required limitation of claims 
acceded to by the applicant. 

The defendant's holder is movably or yieldably supported by a 
spring, and thus .may be given the same movements as plaintiff's hold- 
er. It has also all other features of the claims in suit. 

The defendant has produced, as prior art, defendant's Exhibit A, 
"the Friedrich or German case," which is a case comprising two outer 
covers and an inner holder spring, supported so that, as a whole, it 
may be swung to either side, toward one of the sides of the cover. 
The holder, however, is of one-piece construction, and does not have 
opposite wall members pivoted for relative movement toward and from 
each other, either member capable of being nested within its associated 
case section. 

Objections are made to the sufficiency of the proof of the exhibit ; 
but it is unnecessary to consider these objections specifically, for» as- 
suming for the purposes of the argument the sufficiency of proof of 
the exhibit, it neither anticipates the claims in suit nor requires them 
to be so construed that they are not infringed. This exhibit does not 
show a holder with relatively movable walls, and does not justify the 
defendant's appropriation of features of plaintiff's device not present in 
the exhibit. 

The claims in suit are for combinations in which the movable sup- 
port is but one element, and it is an insufficient defense to a combina- 
tion claim to show that any or all of the elements are old, if the com- 
bination as an entirety is new. 

The validity of these claims is not disputed. 

In my opinion nothing in the file wrapper, or in the prior art as 
represented by the Pedersen patent, or the Defendant's Exhibit A 
(assuming merely for the purposes of the case that its priority is duly 
proved), or by other exhibits, requires that the claims be limited to a 
combination having, as one element, an article holder that is demount- 
able or removable from its support. Interpreted according to the 
natural meaning of these terms, the claims in suit are, in my opinion, 
valid, and are infringed by the defendant's structure. 

A draft decree for the complainant may be presented accordingly. 
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UNITED STATES t. OAMABOTA et O. 

(District Conrt, S. D. California, N. D. February 6, 1929l) 

No. 493. 

1. Intoxicatiiig liquors ^=»249, 255— Apparatus properly seized on premises 
1^ officer seoreliinir 'or intoxicatiiigr liquors* and will not be ordered re- 
turned or destroyed. 

An officer, searching premises under a search warrant authorising a 
search for intoxicating liquors, had a right in the performance of his 
general duty to prevent the commission of crime to seize articles deigned 
to manufacture intoxicating liquor found on such premises, and, no tres- 
pass having been committed, they would not be ordeied return^ or de- 
stroyed, though they were not mentioned in the warrant. 

Z. Intoxieatim: liquors <e=s>MO— Ooeupant eamiot avoid effeet of search war- 
rant by alieeatiog himself. 

The occupant of premises for the search of which a prohibition warrant 
is issued cannot avoid the effect of the search warrant by absenting him- 
self from the premises. 

S. Intoxioatiqg Uquon ^=s>249 — Search warrant need not name aiqr person. 

Under Act June 15, 1917, tit 11, | 6 (Gomp. St. 1918. Comp. St Ann. 
Supp. 1919, i 10496%f), it Is not necessary that a search warrant 
authorizing a search for intoxicating liquors shall name any particular 
person ; tlie name of the place to be searched being sufficient 

Criminal prosecution by the United States against Joe Camarota 
and another. On motion by the defendant named for the return or 
destruction of certain property taken without a search warrant. Mo- 
tion denied. 

Joseph C. Burke, U. S. Atty., by Herbert N. Ellis, Asst U. S. Atty., 
of Los Angeles, Cal. 
H. L. Meyers, of Fresno, Cal., for defendants. 

TRIPPET, District Judge. The defendant Camarota moves the 
court in this case to return or to destroy certain property taken by a 
prohibition officer without a search warrant, and upon his motion he 
states the facts and the grounds for his motion to be as follows : 

"On the 18th day of August 1921, the federal agent T. J. Nicely, obtained 
a search warrant from the United States conmiissioner at Fresno, Oalifomla, 
which search warrant authorized him to search the private premises at 1607 
E street in the city of Fresno, county of Fresno, California, and the proper- 
ty to be searched for named in the warrant was intoxicating liquor; tiiat on 
the evening of the same day the state federal agent entered the premises 
known as 1607 B street in said dty, whUe no one was in possesion of said 
premises, and after searching the same took therefrom the following articles: 
One 10-gallon copper still and coll complete; one 3-4;allon keg moonshine 
brandy, four 6-gallon demijohns mash ; one 60-gallon barrel grape mash. 
Copy of said search warrant was served on defendant Allamprese, who was 
sitting in the yard in the rear of said premises. Defendant Camarota was 
not present when the search was made, and no warrant was served or i^own 
to him, and theretofore no complaint was filed against Camarota. That on 
the next day, after having obtained the articles mentioned hereinabove, the 
said T. J. Nicely swore out a complaint for the arrest of said defendant Joe 
Camarota, charging him with possessing certain articles designed to manu- 

^s»For otber casM m« same topic ft KEY-NUMBER in all Kty-N umbered Digeeta ft Indexes 
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facture intoxicating liquor, and maintaining a common nuisance at his resi- 
dence, and also charged him with manufacturing intoxicating liquor. • * * 
That thereafter, in November, 1021, an informfttioa was filed against the said 
defokdants charging them with violation of sections 8, 21, and 26 of title II 
of the National Prohibition Act of October 28, 1919. • ♦ • That no war- 
rant was issued or complaint filed against defendant Gamarota until after 
the entry upon his premises under the search warrant and seizure of the ar- 
ticles named. That no seanch warrant, or copy thereof, was served or shown 
to the defendant Gamarota at any time. That search warrant issued to search 
defendant Camarota's premises authorized the federal agent to search only 
for intoxicating liquor. That the name of the defendant Gamarota did not 
appear in the search warrant. • ♦ • Upon the above statement of facts 
defendant Gamarota filed a petition in the above-entitled court, praying for 
the return or destruction of all of the property taken under such search war- 
rant from defendant Gamarota*s residence, except the intoxicating liquor, 
which said petition is based upon the following principles of law: That the 
said seizure is in violation of defendants' rights guaranteed them by the 
IV>urth and Fifth Amendments to the United States Gonstltution. That said 
seizure is In violation of the law governing search warrants." 

This question is governed by the principles announced in the 
following cases: Adams v. New York, 192 U. S. 585, 595, 24 Sup. 
Ct. 372, 48 L. Ed. 575; Weeks v. United States, 232 U. S. 383, 398, 
34 Sup. Ct. 341, 58 L. Ed. 652. L. R. A. 1915B, 834, Ann. Cas. 1915C, 
1177; Silverthorne Lumber Co, v. U. S., 251 U. S. 385, 391, 40 Sup. 
Ct. 182, 64 L. Ed. 319. 

[1-3] Upder the ruling in the case of Adams v. New York, supra, 
tho-e is no question that the motion should be denied. The last two 
cases, however, are in conflict with the case of Adams v. New York 
in some particulars. I take it, however, that in neither of the last 
two cases does the court take the position that property obtained with- 
out the officer having committed a trespass should be destroyed or re- 
turned. The officer in the case before the court did not commit a 
trespass. The defendant Gamarota certainly could not avoid the ef- 
fects of a search warrant by absenting himself from the premises. It 
is not necessary that the search warrant name a particular person; 
the name of the place to be searched is sufficient. Act June IS, 1917, 
tit. 11, § 6 (Comp. St. 1918, Comp. St. Ana Supp. 1919, § 10496i4f); 
U. S. v. Borkowski (D. C.) 268 Fed. 408. 

The officer, having entered upon the premises without having com- 
mitted a trespass, and thus being lawfully there, and seeing a crime 
being committed, had a perfect right, and it was his plain duty, to. 
seize the articles which were being used in committing the crime. In 
making such seizure, the officer could not do so by virtue of the search 
warrant, but in the performance of his general duty to prevent the 
commission of crime. United States v. Fenton (D. C.) 268 Fed. 221 ; 
Ex.parte Morrill (C. C.) 35 Fed. 261, 267; 20 Stat, at Large, 341, § 9 
(Comp. St § 1676); United States v. Welsh (D. C.) 247 Fed. 239. 

The motion will be denied. 
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In re FRANK. 

(District Conrt, D. Montana. January 23, 1022.) 
No. 2449. 

1. Bnnknipteor ^s»372 — Ootirt has power to reopen estate on any equitable 

ground. 

Under Bankr. Act, { 2(8), being Ck)mp. St. i 9586, authorizing the 
court to reopen estates when not fully administered, and the final clause 
of said section, providing that nothing therein shall be construed to de- 
prive the court of any power it would possess, were certain specific 
powers not enumerated, a court is not limited, in reopening estates, to 
cases where new assets are found, but may reopen an estate for the 
benefit of the bankrupt, where equity requires it. 

2. Bankruptcy ^=»S2— Amendnnota may be petnltted in fuitheraaoo of Jus- 

tice. 

A court held to have power to permit an amendment of the bankrupt's 
schedules, after the estate had been closed, to correctly state the name of 
the payee of a note scheduled. 

In Bankruptcy. In the matter of David Frederick Frank, bank- 
rupt On petition of bankrupt to amend schedules. Granted. 

C. W. Buntin, of Lewistown, Mont., for bankrupt 

BOURQUIN, District Judge. Adjudication was made October 22, 
1921. Then followed, in order, reference, trustee, report of no assets, 
discharge of trustee, referee's report, proceedings concluded, and now 
the bankrupt, who has not been discharged, petitions to amend sched- 
ules to change the name of a creditor payee of a promissory note, 

[1] If this requires reopening the estate, it is believed that the court 
has power to do so. The bankruptcy proceedings are primarily for the 
benefit of the bankrupt, and secondarily for the benefit of creditors. 
Administration of the bankrupt estate is to determine his creditors, and 
to relieve him from further obligations ^o them, as well as to distribute 
his property amongst them. It is a narrow construction of paragraph 
8 and the final clause of section 2 (Comp. St. § 9586) to hold closed 
estates can be reopened only when new assets are discovered, reopened 
only for the benefit of creditors. Both the spirit of the law and the 
rules and principles of equity are otherwise. These latter authorize 
amendments at any stage consistent with equity, and reopening pro- 
ceedings or rehearings to that end. See General Order 11 (89 Fed. vii, 
32 C. C. A. xv) equity rule 19 (198 Fed. xxiii, 115 C. C. A. xxiii), In 
re Sayer (D. C.) 210 Fed. 397, contra. 

[2] But to permit the amendment does not require the estate to be 
reopened. No assets, and the trustee and referee having performed 
their duties, the proceedings are now limited to the court, wherein is 
power to amend. If, after amendment made, or otherwise, new assets 
are found, the estate can be reopened to administer them in connection 
with claims of creditors. If none are found, there will be no occasion 
to reopen the estate. 

^soFor oUier cases see same topic A KEY-NUMQBR In all Key-Numbered Digests ft Indexes 
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Amendment will be made, the clerk will issue notice thereof to the 
creditor of the amendment, and he may show cause, if any he have, why 
the estate should be reopened. 



THE TONAWANDA. 

(District Ck)urt, S. D. Florida. February 3, 1»22.) 

Admirally <e=s>29— Suits Id rem agaiort vessel and.in penonam a^^ainsl owner 
may be joined. 

Under new admiralty rule 14 (268 Fed. xii), providing that ''in all 
suits for pilotage or damage by collision the libelant may proceed In rem 
against the ship and/or in personam against the master and/or the 
owner," the ship and the owner may be Joined as respondents in a single 
libel for collision. 

In Admiralty. Suit by the Brooks-Davenport Corporation against 
the Tonawanda and J. B. McDonell, owner. On exception to libel. 
Overruled. 

E. O. Locke, of Jacksonville, Fla., for libelant. 
L. W. Strum, of Jacksonville, Fla., for defendants, 

CLAYTON, District Judge. This cause comes up for a hearing on 
the exception that there is an improper joinder of defendants, in that 
it is sought to hold the vessel libeled for the collision and for judgment 
of condemnation, and also for damages against the owner in his own 
proper person. The objection is that the libelant cannot proceed both 
in rem and in personani in the one libel but that he should bring sepa- 
rate libels. 

The libelant asserts that ther^ should be but one libel in order to 
avoid multiplicity of suits, and that this contention is supported by the 
principles and practice governing admiralty cases. The question must 
be considered with reference to the new admiralty rule 14 (267 Fed. 
x), which became effective March 7, 1921, and is in this language: 

'•Pilotage— Conision— Remedies. 
••In an suits for pilotage or damage by collision, the libelant may proceed 
in rtoi against the fidiiip and/or in personam against the master and/or the 
owner." 

Of course this rule is a combination of and supersedes the old rules 
14 and IS (29 Sup. Ct. xl), adopted January 7, 1884. Their language is : 

14. "In all suits for pilotage the libelant may proceed against the ship and 
master, or against the ship, or against the owner alone or the master alone in 
personam." 

15. "In all suits for damage by collision, the libelant may proceed against 
the ship lund master, or against the ship alone, or against the master or the 
owner alone in personam," 

I do not think that under the old rules above quoted there could be 
a joinder of a cause in rem with a cause in personam. Nor do I think 
that there is any settled authority that action ex delicto may be joined 

^=»Por other cases see same topic ^ KEY-NUMBBR in all Key-Numbered Digests ft Indexes 
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with those ex contractu in the same libd. But Parsons on Maritime 
Law, vol. 2, § 6, p. 672, seems to hold that such can be done and the 
author proceeds to say : 

The ''reason given for it is that no regard is paid to the names and forms 
of actions • "^ • the evidence may be of the same nature in both cases and 
this great expense and delay is saved." 

See Borden v. Hiem, Fed. Cas. No. 1,655, Blatchf. & H. 293-297. 

The same authority seems to hold that action for freight brought in 
rem and in personam was sustained in The Zenobia, Fed. Cas. No. 18,- 
208, Abb. Adm. 48, and on page 692 the author says: 

"If the suit be both in rem and in personam one process combining the two 
appropriate processes may Issue and the marshal execute his process in the 
two, if separate, or each process may issue simultaneously ;" that is, against 
the vessel and the person, "or as each, is wanted." 

But whatever may have been held under the old rules cannot be con- 
trolling now. Admittedly this new rule 14 was made under the act of 
Congress and it has the force and eifect of law— it is the law— under 
which the question here presented by the exceptions must be deter- 
mined. This new rule plainly declares that suits for pilotage or dam- 
age by collision may be in rem against the ship and/or in personam 
against the master and/or the owner. To take any other view of the 
question would destroy any possible office of the conjunction "and" 
used in the rule. ^ ^ ^^^ 

I do not think that what is said in Benedict's Adm. (4th Ed.) § 294, 
and in section 319, in regard to joinder proceeding in rem and in per- 
sonam, in regard to misjoinder, can have any bearing on this case, for 
I think the question here must be considered with reference to new rule 
14 only. It appears to be not controvertible that this rule was intended 
to be in derogation of the old rules. I think it means that the different 
actions may be joined — ^the one against the vessel itself and the other 
against the owner. 

The connection of the words "may proceed in rem against the ship" 
by use of the conjunctive "and" and before the words "the ownar," 
leaves no room for doubting that the intention was to permit such join- 
der as the one here objected to. If it be said that process runs against 
the vessel different from the process against the owner, the answer is 
that all such details, if not now fully provided for, can be taken* care 
of by the appropriate moulding of the decree. 

It appears to me that the sum of $1,500 is a sufficient amount for the 
bond for the release and restitution of the vessel to the owner, as the 
vessel the Tonawanda is probably not worth more than that sum, and 
therefore such bond is fixed in that amount, to be conditioned and ex- 
ecuted as required by law and the rules governing in such cases. 

It is ordered that 10 days, excluding this day, are allowed for the 
filing of the answer. Therefore I hold that the action here, combining 
a claim for damages against the accused colliding vessel with a person- 
al action against the owner, must he sustained. 

The exceptions are overruled. 
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LACKS ▼. MiTCHELL, Federal PrahibilliMi Direotor. 

(Dirtrlct Ooart, N. D. California, Second DlTlflion. December 20, 1921.) 

No.646i 

L Intoxicatfiv Uqaan «»7»-4i0cal pnoUbltlon direcior eoljr neMMry par^ 
to prooewHng to oompel tfi«itof4^ of permit. 

Under National Prohibition Act, tit. 2, I 1, subd. 7, providing that any 
act authorized to be done by the Oommissloner may be performed by 
any assistant, or any one designated by him for that purpose, the local 
prohibition director, who refused an application for a permit, is a proper 
' party defendant and the only necessary party to a proceeding in equity 
under section 6 to review the decision. 
t, Intonrimitng liquors ^=s>138— Ctonoi be withdrawn from bonded waniMNue 
for beverage purpoeea 

In view of the distinction made 'by the National Prohibition Act be- 
tween liquor in bond and liquor out of bond held for private purposes, as 
manifested by title 2, i 8, of that act, providing that nothing therein 
shall prohibit the sale of warehouse receipts covering spirits in bonded 
warehouses, no liqiH>rs can be withdrawn for beverage purposes from a 
bonded warehouse, though an owner can remove his own liquor from a 
private warehouse for such i^rposes. 

In Equity. Suit by Joseph M. Lacks against E. F. Mitchell, as 
Federal Prohibition Director, to review a decision of the Commis- 
sioner of Internal Revenue, refusing an application for a permit to 
withdraw intoxicating liquor from a government bonded warehouse 
for beverage purposes. Petition denied. 

Ed. F. Jarcd, of San Francisco, Cal., for plaintiff. 
John T. Williams, U. S. Atty.,.and E. M. Leonard, Asst U. S. Atty., 
bc)th of San Francisco, Cal., for defendant. 

RLTDKIN, District Judge. This is a proceeding in equity under 
section 6 of title 2 of the National Prohibition Act (41 Stat. 310) to re- 
view a decision of the Commissioner of Internal Revenue refusing an 
application for a permit to withdraw intoxicating liquor from a gov-* 
emment bonded warehouse for beverage purposes. 

Two questions are presented for decision : First, may such a pro- 
ceeding be instituted against the local prohibition director in the (Gs- 
trict where the application is made and refused? And, second, may 
intoxicating liquor in a government bonded warehouse be withdrawn 
therefrom for beverage purposes where the liquor was owned by the 
applicant at the time the National Prohibition Act took effect and was 
held by him for his private use? 

[1] The act is silent on the questions of venue and jurisdiction, but 
subdivision 7 of section 1 of title 2 provides as follows: 

"Any act authorised to he done by the Commissioner may be performed by 
any assistant or agent designated by him for that purpose. Records required 
to be filed with the Gommlssioner may be filed with an Assistant Ck>mmis* 
sioner or other person designated by the Commissioner to receive such 
records." 

^B»For oU«r omw m« Mm« topic a.KBT-NUMBBR In ftU K«/-Numb«red DigMU A IndMM 
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In view of this provision, I am inclined to the opinion that the local 
prohibition director, who refused the application for a permit, is a 
proper party defendant, and tlie only necessary party. ^Any other 
construction of the act would compel litigants to resort to the District 
of Columbia, where the Commissioner of Internal Revenue resides, and 
I do not think that any such hardship was contemplated by Congress. 

[2] A solution of the second question depends upon a construction 
of, the National Prohibition Act and the decision of the Supreme Court 
in Street v. Lincoln Safe Deposit Co., 254 U. S. 88, 41 Sup. Ct 31, 65 
*L. Ed. 151, 10 A. L. R. 154B. The question for decision in that case 
was thus stated by the court : 

"May a warehousing corpora tion lawfully permit to be stored in its ware- 
house, after the effective date of the Volstead Act, liquors admitted to have 
been lawfuly acquired before that date and which are so stored, solely and 
in good faith, for the purpose of preserving and protecting them until they 
shall be consumed by the owner and his family or bona fide guests?" 

The question thus stated was answered in the affirmative. That 
case was decided more than a year ago, and soon thereafter the Com- 
missioner of Internal Revenue, with the approval of the Secretary of 
the Treasury, prescribed a regulation forbidding the withdrawal of 
intoxicating liquor in bond for beverage purposes. So far as I am 
advised, the vsdidity of this regulation is now brought in question for 
the first time, and while the ruling of executive officers is not con- 
trolling upon the court, I think its validity has been very generally 
acquiesced in by the public. The act itself makes a plain distinction 
between liquor in bond and liquor out of bond held for private pur- 
poses. Thus section 3 of title 2 contains the following proviso : 

"That nothing in this act shall prohibit the purchase and sale of warehouse 
receipts covering distilled spirits on deposit in government bonded ware- 
houses, and no special tax liability shall attach to the business of purchasing 
and selling such warehouse receipts." 

I am convinced, therefore, that Congress never intended that in- 
toxicating liquor ^ould be withdrawn from bonded warehouses for 
beverage purposes after the effective date of tjbe National Prohibition 
Act. 

The petition is accordingly denied. 
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Id re KEIUBR. 

(Court of Appeals of District of Columbia. Submitted January 12, 1922. De- 
cided February 6, 1922.) . 

No. 1467. 

Patents ^s>66— Rejeetion of claims as obvious changes of €<»i8tractioii under 
previous patent affirmed. 

Bejection by the Patent Office of two claims for an auxiliary automobile 
windshield to be adjusted to the side frame of an ordinary windshield con- 
sisting of an improvement over a similar windshield shown in a previous 
patent to applicant, on the ground that the claims represented obvious 
changes in the construction shown In the patent, held correct 

Appeal from the Commissioner of Patents. 

Application for a patent by Clarence D. Keller. From a decision of 
the Patent Office refusing two /rlaims, the applicant appeals. Affirmed. 

A. B. Cushman and John J. Darby, Jr., both of Washington, D. C, 
for applicant. 
T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. This appeal is from a Patent Office de- 
cision refusing two claims for an' auxiliary automobile windshield 
adapted to be adjusted to the side frame of an ordinary windshield, 
and constituting in some respects an improvement over a similar wind- 
shield shown in a patent issued to applicant. The Patent Office rejected 
these claims as representing obvious changes in the construction shown 
in the patent. 

For the reasons stated in detail by the tribunals of the Patent Office^ 
which we need not .restate here, the decision is affirmed. 

Affirmed. 

Mr. Justice HOEHLING, of the Supreme Court of the District 
of Columbia, sat in the place of Mr. Chief Justice SMYTH in the hear- 
ing and determination of this appeal. 



DOSENBACH ▼. WEBSTER. 

(Court of Appeoils of District of Ck>1umbla. Submitted January 18, 1922. De- 
cided February 6, 1922.) 

No. 1477. 

Patents «=301(4)— Eridence helcl to show one party to Inlerfereiiee did not 
eoooelve essential featars of Invoitioii* 

In interference proceedings involving an Invention of a process for 
concentrating copper ores, evidence held to sbow that the essential feature 
of the Invention was the precipitation of copper in a metallic state to be 
thereafter separated by some known process, so that a party who, before 
the conception of the other, had conceived only the idea of separating 
the metallic copper from the ore by flotation, did not show a conception 
of the Invention In issue. 

^E9For oOk^r easM •••sam« topic a KBT-NUMBBR In all Ke]r-Num»er«d DigMta a ladazM 
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Appeal from the Commissioner of Patents. 

Interference proceedings between BenjanMn H. Dosenbach and 
Milton F. Webster. From a decision of the Commissioner of Patents 
awarding priority to Webster, Dosenbach appeals. Affirmed. 

John M. Coit and James A. Watson, both of Washington, D. C, 
and J. Edgar Bull, of New York City, for appellant. 

Archibald Cox and Harry A. English, both of New York City, and 
William G. Henderson, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This appeal is in an interference 
proceeding in which the tribunals of the Patent Office concun^ in 
awarding priority of invention to appellee Webster. 

The invention in issue is set forth in eleven counts, the following two 
of which are illustrative: 

"1. A concentration process comprising the operations of leaching the ore, 
precipitating the dissolved metal in the metallic state in the ore, and separat- 
ing such precipitated metal from the ore by flotation. 

"7. The process of extracting copper from its ore, comprising comminuting 
the ore, mixing the ore with a copper solvent, and precipitating the copper 
from the solvent in the form of metallic copper ; and separating the metallic 
cc^per from, the ore pulp by concentration.*' 

The invention is described in the opinion of the Assistant Commis- 
sioner as follows : 

"The subject-matter of this interference is a process for treating cppper 
ores and particularly those known as oxide ores which are not susceptible of 
concentration by the flotation process commonly used with sulphide ores. 
The process consists in grinding the ore, treating the ground material with 
sulphuric acid to dissolve the copper values present in the ore, introducing 
metallic iron which combines with the copper sulphate, forming iron sulphate 
and precipitating the copper, and In separating the precipitated copper by 
concentration by gravity or by flotation." 

Appellant Dosenbach claims to have conceived and- reduced the in- 
vention to practice in November, 1914, while Webster claims to have 
conceived the idea of concentrating the ores and precipitating the dis- 
solved metal into the pulp in October, 1914. The parties, however, 
seem to differ as to the real gist of the invention here involved. Dosen- 
bach's conception seems to have been limited to the idea of separating 
the metallic copper from the ore by flotation, while Webster seems to 
have directed his energies toward the process of precipitating the cop- 
per in a metallic state to be separated by some known process. On 
this point we agree with the Commissioner that precipitation is the 
essential step in the invention and that "flotation might be replaced 
by some other method of concentration without destroying the process 
in issue." 

We think, therefore, that Dosenbach has failed to show even con- 
ception of the essential feature of the invention in issue on tiie dates 
claimed by him. On the other hand, Webster's, dates are well corrobo- 
rated and his efforts were directed to the development of the invention 
of the issue. Indeed, the present contention of Ddsenbach that separa- 
tion Jby. flotation constitutes the chief feature of the invention isnot.con- 
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sistent with his original specification wherein he seems to treat fhe mat- 
ter of flotation as a secondary feature. In his specification he states : 

"M7 process Ui not restricted, to the use, or nonose, or the use of any 
particular floating agent, and Includes the operation regardless of whether the 
flotation be affected by the addition of frothing agents or by the properties 
imported to the pulp by the various salts formed in the leaching operation." 

He also refers in his specification to affecting flotation "in any of the 
well-known forms of apparatus * * * or by means of jets" as 
illustrated in the prior art. 

Without stopping to review the testimony, we are of the opinion that 
Webster, as unanimously found by the tribunals below, has clearly 
established his claim to priority. 

The decision of the Commissioner is affirmed* 

Affirmed. 

Mr. J[ustice HOEHLING, of the Supreme Court of the District of 
Columbia, sat in the place of Mr. Chief Justice SMYTH in the hearing 
and determination of this appeal. 



DOSENBAOH v. WEBSTER. 

(Oonrt of Appeals of District of Oolumbla. Submitted Jannaiy 18, 1922. De- 
cided February 6, 1922,) 

No. 147& 

L Patcnto ^s>91(4)— Bvidenee held to show prior eoncepiloii of iDvention 
in issue. 

In interference proceedings involTing an Inyehtion of a process for 
concentrating copper ores where sulphide and nonsnlphide ores were mix- 
ed, eyldence that the experiments of the prior inventor were conducted 
with ore from the mine which produced a mixture of sulphide and non- 
sulphide ores held to establish the conception of the Inyention in issue, 
though there was nothing in the record to show he conceived the idea of 
applying the process to such mixed ores. 

t. Patento ^=s>112(4)— lasnanee of paient gives no aidvanlage' in iatorferenee 
between ei>-pendhig applieatiens. 

A patentee is entitled In interference proceedings to no advantage from 
the issuance of his patent where the interfering applications were co- 
pending in the Patent Office. 

Appeal from the Commissioner of Patents. 

Interference proceedings between Benjamin H. Dosenbach and Mil- 
ton F. Webster. From a decision of the Commissioner . of Patents, 
awarding priority to Webster, Dosenbach appeals. Affirmed. 

John M. Coit and James A. Watson, both of Washington, D. C,, an4 
J. Edgar Bull, of New York City, for appellant 

Archibald Cox and Harry A. English, both of New York City, and 
William G. Heii4ersoi),.Qf Washington,- D. C, for appellee. 
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VAN ORSDEL, Associate Justice. This appeal is from the deci- 
sion of Commissioner of Patents awarding priority of invention to 
appellee Webster. 

The interference is between a patent to Dosenbach issued Jime 11, 
1918, on an application filed March 7, 1918, and an application of Web- 
ster, filed January 23, 1917. 

This is a companion interference to No. 1477, App. D. C. , 

278 Fed. 395, just decided. Dosenbach's application here involved was 
a division of his application in the companion case. The present in- 
terference is submitted on proofs presented in No. 1477. The inter- 
ference is in two counts, as follows : 

"1. A process of concentrating ores containing copper in different chemical 
compounds, one of sucb compounds being sulphide of copper, which consists 
in subjecting the ore to the action of a solvent which causes the nonsulphide 
copper to go into solution while leaving the sulphide copper substantially 
unaltered, precipitating the dissolved copper in the metallic state in the mix- 
ture of ore and solvent, and then separating the precipitated copper and sul- 
phide copper from the gangue by flotation. 

"2. A process fdr concentrating ores containing sulphide copper and com- 
pounds of copper that are convertible in sulphates by the action of sulphuric 
acid comprising the operations of subjecting the ore to the action of sulphuric 
acid forming copper sulphate, precipitating the copper in the metallic state 
in the mixture of ore and acid, and then separating the precipitated copper 
and the sulphide copper frcHn the gangue by flotation." 

The same process is involved in this interference as in the companion 
case, but in the present case it is applied to ores containing both sulphide 
copper and nonsulphide, which may be converted into sulphates by the 
action of sulphuric acid. It is urged by counsel for Dosenbach that 
there is nothing in the record to show that Webster conceived the idea 
of applying the process to ores which contained sulphides as well as 
nonsulphides, and the Examiner and Board of Examiners in Chief held 
that inasmuch as the record fails to show that Webster conceived the 
idea of applying the process of the companion case to ores which con- 
tain both sulphides and nonsulphides, that he must be confined to his 
record date, which is subsequent to the original application of Dosen- 
bach. 

[1] We are not impressed with this contention, since the evidence 
discloses that the process was invented by Webster to solve the problem 
of treating ores from Bullwhacker Mine, at Butte, Mont., and that 
this ore, while predominantly oxide, contained sulphide copper. It also 
appears that Webster had made considerable sftidy of the most ap- 
proved methods of flotation, and that the ores treated by him at the 
East Butte Mine were sulphide copper. 

[2] Dosenbach is entitled to no advantage from the issuance of his 
patent since the applications were co-pending in the Patent Office. 
The process described in the claims combine three steps, first, subject- 
ing the comminuted mixture of sulphide and nonsulphide ore to the 
action of sulphuric acid to dissolve the copper; second, introducing a 
copper precipitant into the solvent to precipitate the dissolved copper as 
metallic copper into the pulp ; third, floating out the metallic and sul- 
phide copper. 
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In determining who is the inventor of this process^ it is only neces- 
sary to consider the new and patentiible features of the invention. The 
first and third steps are old in the art. The invention, therefore, re- 
sides in the second step, namely, in precipitating the solvent in the form 
of metallic copper into the pulp. This is the invention involved in 
the companion interference in which we have held that Webster is en- 
titled to priority. To award priority in this interference to Dosenbach 
would be inconsistent with our holing in the other case. As was said 
by the Commissioner : 

"An award of priority of the issue herein gives Dosenbach rights exclud- 
ing Webster, the winning t^arty In the earlier Interference, from using his 
prior Invention on the ores he treated in his experiments which the evidence 
here considered has been uniformly held to show reduction to practice prior 
to Dosenbach.*' 

The decision of the Commissioner of Patents is affirmed. 

Mr. Justice HOEHLING, of the Supreme Court of the District of 
Columbia, sat in the place of Mr, Chief Justice SMYTH in the hearing 
and determination of this appeal. 



In re BIUMMEItT. 



(Coort of Appeals of District of Columbia. Submitted January 12, 1922 De- 
cided February 6, 1022.) 

No. 1473. 

IHilents «s»138 (11— exception to limitatloD for ap|^iea.tlon for rdbsue only 
made where delay is unavi^dBble. 

While the rule requiring an application for reissue to be made within 
two years after the original Issue is not Inexorable, it Is enforced with 
strictness, and exception is only made where the excuse for delay Is either 
unavoidable or it Is clear that the rejection would result in great injus- 
tiee, and a showing that a delay of three and one-half years was caused 
by the ill health of api^icant, the death of her husband and the absence of 
her son in the mUitary service, Is insufficient. 

Appeal from the Commissioner of Patents. 

Application by Alice N. Mummert for a reissue patent for dust col- 
lecting bag for vacuum cleaners. From a decision of tlie commission- 
er of patents rejecting two of the claims in the application, the appli- 
cant appeals. Affirmed. 

Fred L. Chappell and Otis A. Earl, both of Kalamazo, Mich., for 
appellant. 

T, A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. This appeal is from a decision 
of the Commissioner of Patents rejecting the following claims in a 
reissue application : 

9. A dust-collecting bag for a yacnnm cleaner formed of cr^ paper, the 
texture of which permits the passage of air and filters the dust therefrom. 

10. A dust-collecting bag for vacuum deaners formed of paper, the texture 

^s»Por other cases see same topic & KET-NUMBBR In aU K«r-Niimber«d Dlfesto 4 ladexea 
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of Which lifts beeni opened 8ufflcieatl7 to permit the free paesage of air tbo'e- 
through and to filter and collect the duet tSb^retrom, 

The claims were rejected upon two grounds : 

(1) loaches or delay in filing the application. 

(2) On the ground that appellant is estopped to make the claims 
since claims to tfie same subject had been formerly made by appellant 
and canceled. 

The present application for reissue was filed more than 3% years 
after the original patent was granted, and while appellant has attempt- 
ed to excuse her delay in applying for reissue, on the grounds of ill 
health, the death of her husband, and the absence of her son in the 
military service, we agree with the Commissioner that in the light of 
the record the excuse is not sufficient. 

It is apparent that it was not until others had entered the field that 
appellant appreciated the value of porous paper as a dust-collecting 
medium. In her original specification she defined the . invention as 
relating "to new and improved dust-collecting bags and vacuum cleanr 
ers and more particularly to an improved bag for this purpose whicji 
is constructed of a single blank of paper or cloth.'* In another place 
canton flannel and cripe paper are suggested as suitable material. 
The importance of paper was not suggested in the original claims, but 
on September 29, 1913, thiee claims were presented by amendment 
relating to. a hag comprising a paper body, and subsequently oi> De- 
cember 12, l91o, by an amendment which called for "crimped" and 
"crepe" paper. These claims were rejected by the Examiner and the 
patent was not allowed until appellant had canceled the references 
therein to "paper,*' "cripe paper," and "crimp paper." The applica- 
tion was allowed to forfeit, and upon renewal two claims were pre- 
sented which related solely to a bag for vacuum cleaners made of 
crepe paper. These claims the Examiner rejected upon certain refer- 
oiced, whereupon applicant canceled the claims and inserted two others 
directed to the form of the bag and the blank from whidi the bag is 
m!ade. Nothing further was said relative to the importance of paper. 
In this condition the patent was granted and accepted. It is therefore 
apparent that the value of porous paper as a dudt^collecting' medium 
was an afterthoug^, hence this delayed application for reissue. 

While the rule that an application for reissue must be made within 
two years after the issue* of the original patent is not inexorable, yet 
the courts have enforced the limitation with strictness, and exception 
is only made in c^ses :wh^re the excuse for delay is either unavoidable 
or it is clear that the rejection of the application would result in great 
injustice.* \yithout stopping to'^ analyze the facts in this case, we are 
of the opinion that the Commissioner was justified in rejecting the 
application.. It. is* unnecessary therefore to consider the question of 
estoppel. _ , 

The decision of the Commissioner is affirmed. 
, ,, A6inp/p4t . ..,., \., -. - . . 

' Mr. ][u^t!ce'HOEHLING of the Supreme Court of the District of* 
Columbia sat in the place of Mr. Chief justice SMYTH in the hearing 
and' detftrniniitiofi of this appeal. 
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SKVENSMA ▼. UNITED STATEa 

(Ghrenlt Court of Appeals, Sixth Orcoit February 7, 1922.) 
No. 8583. 



L Criminal law ^=a»475— Eridcneo as to amomft of naroottaa phjaldaas could 
reasonably use held ateisBlble. 

In a proeecntion of a pbyslciaii for violatiDg the Harrison Anti-Nar- 
cotic Law, as amended by Act Feb. 24, 1919, §| 1066, 1007 (Ck>mp. St. 
Ann. Snpp. 1919, f§ 6287g, 62871), where defendant was duly registered 
nnder that act, it waa luroper to show by expert testimony of a physician, 
druggist, and roTenue agent the usual and ordinary requirements of 
narcotics by other physicians in their average practice, so that the jury 
might determine whether the amount purchased and used by defendant 
was so excessive as to tend to prove the'oflenses charged in the indict- 
ment 

I. Crimiaal law 4B»483---Qocstion as to quaoMty of nareoilcs which eoold be 
prescribed for penoo field obJecttomMa 

In the prosecution of a physician for violating the Harrison Anti- 
Narcotic Law as amended by Act Feb. 24, 1919, t| 1006, 1007 (Comp. Si 
Ann. Supp. 1919, fi 6287g, 62871), a question asked by Oie defense of a^ 
trained nurse as to whether the amount defendant was prescribing in a 
particular case was necessary was objectionable, as stating no predicate 
for the necessity to which the question referred, so that the answer might 
have been based on the amount necessary to satisfy the cravings of an 
addict 

tb Orinriml law ^=3>646— Piapose of exeeptioii Is to direct coarlfs attention to 
error dalmed. 

The purpose of an exception is to direct the attention of a trial court 
to a definite proposition of law in reference to whidi it is claimed that 
court has erred, to the end that the court may reconsider, and, If oour 
vlnced, diange, its ruling, and thereby obviate a new trial because of an 
inadvertent evror. 

4L Criniinal law ^s>1069(2)— Oeneral exeeptlOD to charge not considered^ un- 
less error is maitf est and vilaL 

A general exception to the charge will not be considered by the review- 
ing court, except where there Is a manifest error on a question vital to 
the accused. 

ft, CrinrfDal law «B»1666(l)^ETideiice as to gDitt held not to isiiafare fwiew 
of disigo withooS easceptioo. 

In a prosecution for violating the Harrison Anti-Narcotic Law, as 
amended by Act Feb. 24, 1919, fS 1006, 1007 (Oomp. St Ann. Supp. 
1919, if 6287g, 62S71), evidence for the government held sufficiently sub- 
> stantlal to sustain^ a conviction, even if tkoee sections of the statute were 
ccmstrued aa argued by counsel for accused, so that the charge conatruing 
the statute will. not be reviewed, in the absence of any exception thereto 
at the tlma i ' 

#• Criminal law ^=>1159(2)— Appellate court does not detennhie .weiglit of 
evidence. 

The Ofrcult Court of Appeals, in reviewing a conviction for crime, has 
nothing to do with the weight of the evidence, under "Bev. St ft 1011 
(Oonq^. St f ie72). 

In Error to the District Court of the United States for the Southern 
Division of the Western Distri.ct of Michigan; Clarence W. Sessions, 
Judge. ^ ^^ 

^a>Fot otb«r cmm w— hudei* topto a KAT-NUMBBR in aU Kej -Numbered Dl^Mfei A iadiZMi 
278 r.— 28 
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Arthur Sevensma was convicted of violating the Harrison Anti- 
Narcotic Law, and he brings error. Affirmed. 

M. Thomas Ward, of Grand Rapids, Mich. (Clappcrton & Owen, 
of Grand Rapids, Mich., of counsel), for plaintiff in error. 

Myron H. Walker, U. S. Atty., of Grand Rapids, Mich. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintiff in error, Arthur Sevens- 
ma, was indicted at the October term, 1920, of the United States Dis- 
trict Court for the Western District of Michigan, Southern Division, 
for the violation of the Revenue Act of December 17, 1914, commonly 
known as the Harrison Anti-Narcotic Law, as amended by Isections 
1006, 1007, of the Revenue Act of 1919 (Comp. St. Ann. Supp. 1919, 
§§6287g,6287/). 

The indictment contained six counts. The first, second, and third 
counts charged Sevensma, a practicing physician in the city of Grand 
Rapids, Mich., who had been duly registered and had paid the special 
tax as required by the act above mentioned, with the sale at different 
dates of quantities of morphine to persons named in the indictment, and 
to other persons whose names were unknown to the grand jury, such 
sales not being made upon a written order on a form issued in blank 
for that purpose by the Commissioner of Internal Revenue, and not to 
a patient of the said Arthur Sevensma in the course of his professional 
practice only, nor to a patient upon whom the said Arthur Sevensma 
did personally attend in his capacity as said physician, and that the said 
Arthur Sevensma then and there kept no record of such drugs, or of 
any of them, so dispensed and distributed, as required by the statute 
in such cases. The fourth, fifth, and sixth counts charged Sevensma 
with procuring at different dates large quantities of morphine for an 
unlawful purpose, and not for use, sale, and distribution thereof in the 
conduct of a lawful business in said drug, nor in the legitimate practice 
of his profession. 

At th6 December term, 1920, a second 'indictment was returned 
against Sevensma, which indictment also contained six counts, each of 
which counts charged the defendant with unlawfully procuring, at dif- 
ferent times, large quantities of opium, for unlawftd purposes, and not 
for use, sale, and distribution thereof by the defendant in the conduct 
of a lawful business in said drug, or in the Intimate practice of his 
profession. 

To both of said indictments, and each count thereof, the defendant 
Sevensma pleaded not guilty. Prior to the trial, and it appearing to the 
court that the second indictment was in fact a substitute for counts 4, 
5, and 6 of the first indictment, these indictments were consolidated, 
and the trial proceeded upon the first three counts of the first indict- 
ment, and upon all six counts of the second indictment, resulting in a 
verdict of guilty as charged in the consolidated indictments, and sen- 
tence was imposed by the court. 

The assignments of error are divided by counsel for plaintiff in er- 
ror into two classes: First, admissibility of evidence; second, charge 
of the court 
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[1] It is claimed on behalf of the plaintiff in error that the court 
erred in admitting the testimony of Dr. Whinery with reference to 
the amount of morphine a physician of average practice in the city of 
Grand Rapids would use in the course of a year in the legitimate prac- 
tice of hisi profession. A similar objection was made to the testimony 
of C. H. Ehida, foreman of a pharmacal company of Chicago, and the 
witness Ulmer, a revenue agent, in reference to the amount of mor- 
phine usually purchased by physicians of average practice. 

The government had introduced evidence tending to prove that Se- 
vensma had used a total of about 34,465 grains of morphine in two 
years and three months' time. In view of the fact that Dr. Sevensnia 
was a practicing physician, duly registered under the Harrison Anti- 
Narcotic Act, it was entirely proper to show by expert evidence the 
usual and ordinary requirements of physicians in the average practice 
of their profession, in order that the jury might determine from this 
evidence if the amount purchased and used by the defendant was so 
excessive that that fact, in and of itself, tended to prove the offenses 
or either of them charged in this indictment. The importance of this 
evidence more fully appears by the. testimony of Dr. Whinery that from 
200 to 250 grains would cover the amount that a doctor in the average 
practice of medicine would use in a year, and by the testimony of Mr. 
Duda, who it appears was fully qualified to testify on that subject, that 
the orders given by the defendant were unusual in amounts and very 
much out of the ordinary. The testimony of the witness Ulmer is to the 
same effect. The defendant, if he had desired to do so, might have 
offered evidence tending to prove, either that these witnesses were mis- 
taken as to the average amount used by physicians generally, or that 
his practice differed so materially from the practice of the average 
physician that he was required to use, in the legitimate practice of his 
profession, this large and seemingly excessive amount of this drug. 
For the reasons stated, there was no error in the admission of the tes- 
timony of these witnesses. 

[2 J During the trial of the case the witness Beatrice Buel was asked 
the following question : 

"Q. 1 will ask you whether or not, from your experience as a trained nurse* 
and your knowledge of this sort of cases, if In your opinion 150 grains a week, 
that Dr. Sevensma was prescribing, was absolutely necessary to this girl?" 

To this question the government interposed an objection, which was 
sustained fay the court. This is also assigned as error. 

This question was objectionable, for the reason that it states no 
predicate for the necessity of the person to whom the question referred 
using this quantity of this drug each wedc. Therefore any answer the 
witness might have made to this question might have been based en* 
tirely upon the amount of the drug that was necessary merely to satisfy 
tfie cravings of this addict, regardless of its need for other purposes. 
Notwithstanding this objection to this question, the witness did answer, 
"I think it was." No motion was made to rule out the answer, and it 
wad permitted to stand as given. Not only that, but shortly before this 
question was asked this witness, she had testified that 150 grains of 
morphine a week is not considered a large dose by addicts, so that the 
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defendant had in substance and effect the full benefit of the testimony 
sought to be elicited by this question. 

It is further claimed on behalf of the plaintiff in error that the court 
erred in its charge to the jury in failing to distinguish between the pro- 
visions of the statute relating to the purchase of morphine generally 
from dealers upon written orders of the purchasers and the require- 
ments and exceptions in sections 1 and 2 of the act (Gomp. St. §§ 6287^, 
6287h) relating to the dispensing and distribution Of drugs by physi- 
cians m the course of medical practice, and the sale, dispensing, and dis- 
tribution of dealers to purchasers of such drugs, and in failing to set 
forth clearly and to the understanding of the jury the primary purposes 
of the act, its application to the sale or to the purchase of such drugs, 
as distinguished from the dispensing and administering of drugs by 
physicians in their medical practice, and the exemption of such physi- 
cians from requirements relating to dealers in fhe business of selling 
morphine directly to purchasers, and, further, in connecting the dis- 
pensing and administering of drugs by the respondent with the question 
of good faith. 

While a large part of the brief for plaintiff in error is devoted to a 
discussion and analysis of the amended sections of the Anti-Narcotic 
Act upon which this prosecution is based, the defendant took no ex- 
ception whatever to the charge of the court construing these statutes. 
Therefore this record presents no error of law for review by this court, 
other than those relating to the admission and rejection of evidence, 
which have heretofore been considered in this opinion. 

[t] The purpose of an exception is to direct the attention of a 
trial court to a definite proposition of law, in reference to which it is 
claimed the court has erred, to the end that the court may reconsider, 
and, if convinced that it has erred, change, ^ts ruling, so that injustice 
and mistrials due to inadvertent errors may thus be obviated. U. S. 
v. U. S. Fidelit- Co., 236 U. S. 512-529, 35 Sup. Ct. 298, 59 L. Ed. 
696; Tucker V. U. S., 151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 112. 

[4] Even a general exception to a charge will ndt be considered by 
the reviewing court, except where there is a manifest error upon a.ques^ 
tion vital to the defendant. Gardner v. U. S., 230 Fed. 575, 144* C. C. 
A. 629. 

[B] The verdict of the jury is sustained by some substantial evidence 
tending to establish that the defendant dispensed and distributed mor- 
phine other than in the course of his professional practice only, and 
to persons other than patients upon whom he personally attended in his 
capacity of such physician, and that he kept no record of such sales. 

[8] There is also evidence tending to prove that he had obtained 
from time to time, and had in his possession, large quahtities of this 
drug, for the purpose of dispensing and distributing the same in the 
manner and form above stated, and in direct violation of the terms and 
provisions of these amended sections of the Harrison Anti-Narcotic 
Law. There is also substantial evidence to tiie contrary, but with the 
weight of the evidence this court has nothing to do. Section 1011, R* 
S. ^omp. St. § 1672). 
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The credibility of the witnesses, the weight of the evidence, are 
questions for the determination of the jury, and where there is some 
substantial evidence tendin|^ to support the verdict, this court has no 
authority to disturb the findings of fact by the jury, even in cases where 
the sufficiency of the evidence is presented by the record This record 
presents no such question. ' 

It appearing from the record that the evidence introduced on the part 
of the government would, if believed by the jury, sustain a verdict of 
guilty, even if these amended sections of the statute were construed in 
line with the construction given them by counsel for plaintiff in error, 
therefore this is not a case that calls upon a reviewing court to con- 
sider the correctness of a charge, challenged for the first time in the 
motion for a new trial. 
, Judgment affirmed. 



LOWTHER T» NEW YORK LIFB INS. CO. et aL 

(Circnlt Court of Appeals, Third Circuit. February 7, 1922.) 
No. 2700. 



1. Gonris <8=»27fr-^bJeBlloii to disMct of mOt waived by general i 

A defeudant, by appearing generaUy and eontesting a motion for pre- 
liminary injunction, waives objection to the jurisdiction on the ground 
that the suit was not brought in the proper district 
t. Coarto «S9508(1)*-I]i interpleader mlt, eoari may not enjolo proaeeution 
of inrlor suit in state eourt. 

The provision of the Interpleader Act (Comp. St 1918, Comp. St. Ann. 
Supp. 1919, f 991a), authorising the eourt in suits thereunder to "issue 
the necessary writs usual and customary in such cases," does not by 
implication repeal Judicial Code, { 265 (Comp. St { 1242), prohibiting 
federal courts from granting injunctions to stay proceedings in a state 
court, except in bankruptcy proceedings, but Is to be construed with clue 
regard to such limitation, and the court in a suit thereunder is not 
authorized to enjoin prosecution to judgment of an action in a state court, 
which was first instituted. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Charles F. Lynch, Judg^. 

Interpleader suit by the New York Life Insurance Company 
ag:ainst Roland B. Lowther and others. From an order granting an 
injimction, defendant Roland B. Lowther appeals. Reversed. 

John N. I?latoff, of Union Hill, N. J. (Stanley M. Lazarus, of 
New York City, of counsel), for appellant. 

James H. Mcintosh and Richard Hartshome, both of New York 
City, for appellee New York Life Ins. Co. 

Howard Isherwood, of Newark, N. J., for appellee Pearl B. Low- 
ther. 

Before WOOLLEY and DAVIS, Circuit Judges. 

. DA VI S^ Circuit Judge. This is an appeal from an order of the 
United States District Court enjoining the appellant from prosecpting 

tssFor OUket'coAefi see same topic a iddY'-K0HBldRiii-ftll Key-NumbeiM Digests 4k^IntfeSee 
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a suit against the appellee in the Supreme Court of the state of New 
York. On April 17, 1894, the appellee issued a policy of life insur- 
ance on the life of Harry F. Lowther, a resident of the state of Kaur 
sas, and agreed to pay the proceeds thereof to Katie Lowther, 
his wife, or, in the event of her death before his, then to his executors, 
administrators, or assigns. She died June 7, 1904, and on July 31, 1908. 
he assigned the policy to Pearl B. Lowther, his then wife, but revoked 
it 10 years later, September 23, 1918. He assigned the policy Octo- 
ber 9, 1918, to Laura W. Lowther, his sister, and revoked it April 8, 
1919. On that same day he assigned the policy to Roland B. Lowther. 
Copies of these assignments and revocations were duly filed with the 
insurance company. The assignment to Roland B. Lowther purported 
to be irrevocable, while the others were revocable. 

Harry F. Lowther died May 7, 1920. Proof of his death was re-, 
ceived and approved by the insurance company, and thereupon it be- 
came obligated to pay the proceeds of the policy, amounting to $2, 
493, to the person to whom they legally belong. AH three assignees, 
Pearl B. Lowther, Laura W. Lowther, and Roland B. Lowther, claim 
and have demanded payment of the policy. For the purpose of se- 
curing the proceeds. Pearl B. Lowther instituted proceedings against 
the insurance company in the Supreme Court of the state of New 
Jersey, and Roland B. Lowther instituted proceedings in the Supreme 
Court of the state of New York. Laura W. Lowther bases her de- 
mand on the assignment made to her, she alleges, "to cover medical 
care and attention furnished to the insured, Harry F. Lowther/' by 
her. 

The insurance company stands ready to pay the proceeds of the pol- 
icy to the person legally entitled to then, and has been willing to do 
so ever since the death of the insured, but is unwilling to decide the 
controversy among the rival assignees. Accordingly it filed a bill of 
interpleader under the provisions of Act Feb. 22. 1917, 39 Stat. 929 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 991a), in the United 
States District Court for the District of New Jersey, and deposited 
the amount of the policy with the clerk of the court, praying that the 
three claimants be served with process and required to interplead, 
and that they be restrained "from bringing or maintaining any suit 
or suits against plaintiff (insurance company) on account of said in- 
surance or from instituting and continuing any proceeding or pro- 
ceedings whatever with that object." Upon preliminary hearing the 
defendants were enjoined from instituting proceedings or continuing 
any already begun, and Roland B. Lowther appealed from that order 
to this court, on the ground that the court was without jurisdiction 
because proceedings were not instituted in the proper district, and on 
the further ground that the court exceeded its power in granting the 
injunction. Section 720 of the Revised Statutes of the United States, 
re-enacted in section 265 of the Judicial Code (Comp. St § 1242), 

[1] The Act of February 22, 1917, provides: 

"That in all cases where a beneficiary or beneficiaries are named in tlie 
policy of insurance or certificate of membership, or where the same has been 
asdgned and written notice thereof shall have been given to the insurance 
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company or fi*aternal benefit society, the bill of interpleader shall be filed 
in the district where the beneficiary or beneficiaries may reedde." 

Pearl B. Lowther resides in the district of New Jersey, and Laura 
W. Lowther and Roland B. Lowther reside in the city of Chicago, 
Northern district of Illinois, Eastern division. Roland B. Lowther 
contends that he is the only subsisting assignee of this policy on the 
books of the plaintiff company. An assignee is a "beneficiary," with- 
in the meaning of the act, and, if Roland B. Lowther is the sole bene- 
ficiary, suit should have been instituted in the Eastern division of the 
Northern district of Illinois. . Penn Mutual Life Insurance Co. v. Hen- 
derson (D. C.) 244 Fed. 877 ; New York Life Insurance Co. v, Ken- 
nedy (D. C.) 253 Fed. 287. 

It should be borne in mind, however, that the other two defendants 
are attacking the validity of the assignment to Roland B. Lowther, 
and it might be that on final hearing that assignment might be de- 
clared invalid, and the assignment to Pearl B. Lowther or Laura W. 
Lowther adjudged valid. Our attention has been called to the fact 
that Pearl B. Lowther, in a suit in replevin in the First district court 
of Newark, N. J., secured a judgment against Roland B. Lowther for 
this policy, and a certified copy of this judgment was filed with the 
insurance company before the bill of interpleader was filed. Further- 
more Roland B. Lowther failed to protect his position by entering a 
special appearance for the purpose of testing the jurisdictional ques- 
tion. Process was served upon him in accordance with the provisions . 
of the act, and he appeared and contested the injunctive proceedings 
and appealed to this court. He thus became an actor in the cause, and 
this constituted a general appearance and conferred jurisdiction over 
him. Ridgway v. Homer, 55 N. J. Law, 84, 25 Atl. 386; Merchants' 
Heat & Light Co. v. Clow & Sons, 204 U. S. 286, 27 Sup. Ct 285, 51 
L. Ed. 488 ; 2 Ruling Case Law, 323. 

[2] Section 265 of the Judicial Code provides that: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state^ exo^t in cases wbere such 
injunction may be autborized by any law relating to proceedings in bank- 
ruptcy." 

The insurance company contends that the above section was re- 
pealed by implication by the following provision in the Interpleader 
Act: 

The District Court "shall have the power to make such orders and decrees 
as may be suitable and proper and to issue the necessary writs usual and 
customary in such cases for the purpose of carrying out sucb orders and de- 
crees." 

What is now known as section 265 of the Judicial Code was first 
enacted March 2, 1793 (1 Stat. 335), and has been the law running' 
Idirough all the decisipns from that time. It still stands as the law, 
unless repealed by this act. Haines v. Carpenter, 91 U. S. 254, 23 L. 
v' EA 345; Simon v. Southern Railway Co., 236 U. S. US, 35 Sup. Ct. 
255, 59 L. Ed. 492; Public Service Co. v. Corboy, 250 U. S. 153, 39 
Sup. Ct. 440, 63 L. Ed. 90S. 
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"It tends to prevent unseemly interference with orderly disposal of litiga- 
tion In the state courts and is salatary." Wells, Fargo & Ck>. v. Taylor, 25i 
U. S. 183. 41 Sup. Ct 93, 65 L. Ed. 205. 

Courts do not favor the repeal of statutes by implication. A later 
statute will not be held to repeal a prior one, unless their terms are 
repugnant, and it becomes necessary so to hold, in order to give effect 
to the later statute. 25 Ruling Case Law, 918; Frost v. Wenie, 157 
U. S. 46, 15 Sup. Ct. 532, 39 L. Ed. 614. The provision of the In- 
terpleader Act is not necessarily repugnant to section 265 of the Ju- 
dicial Code. "The necessary writs usual and customary in such cases'* 
are such writs as have been usually and customarily issued in inter- 
pleader actions generally, with due regard to section 265 of the Judi- 
cial Code. The prohibition of the statute is .not avoided by enjoining 
the litigant and not the state court. Essanay Film Manufacturing Co. 
v. Kane (C. C. A.) 284 Fed. 959; Peck v. Jenness, 48 U. S. 612, 625, 
12 L. Ed. 841. 

This statute, however, does not prevent federal courts from: (1) 
Enjoining the institution in state courts of proceedings to enforce local 
statutes which are repugnant to the Constitution of Sie United States ; 
(2) maintaining and protecting their own jurisdiction properly acquired 
and still subsisting, by enjoining attempts to frustrate, defeat, or im- 
pair it through proceedings in the state courts ; (3) depriving a party 
by means of injunction of the benefit of a judgment obtained in a state 
court in circumstances where its enforcement will be contrary to rec- 
•ognized principles of equity and the standards of good conscience. 
Wells Fargo & Co. v. Taylor, supra, and cases there cited. The facts 
as they presently appear do not bring the instant case within any of 
the above rules. If the appellant should prosecute his case in the Su- 
preme Court of New York to final judgment, whether or not it might 
become necessary to enjoin him from obtaining the fruits of that judg- 
ment we are not now deciding. All that we now decide is that section 
265 of the Judicial Code prevents a federal District Court fr<Mn stay- 
ing proceedings in a state court before final judgment, where these 
proceedings wefe first instituted in the state court, and the injunc- 
tion is not authorized by any law relating to proceedings in bank- 
ruptcy. 

The order of the District Court enjoining the appellant will be re- 
versed, and the injunction dissolved. 



PVBUG SfiRVICS: R¥. CSO. ▼. WURBTHORN ei aL 

(Clrcnlt Ckmrt of Appeals, Third Circuit. January 30, 1922.) 

No. 2716. 

L MesUvenee ^s^l&d)— Owe required of landowner lutder oommoii law of 
New JerMgr. 

WhUe, under the common law of New Jersey, as settled by its courts, a 
landowner la not liable for negligence causing injury to a trespasser, 
that rule does not extend to the case of a licensee, or of one who is upon 
the land by implied Invitation. 

^s»For other cases see same topic A KBT-NUMBBR In aU Key-Numbered Digests a In4flxes 
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t. Bvidnw <»»2S-*Feaend mirtB tato Jndidal notiee of law of sttto. 

Wbat ooastitutes the common law of a state is not a Question deter- 
mined by a federal court from the opinions of lawyers, as expert wit- 
nesses, bnt a matter of which it takes Judicial notice. 
S. NegUgence «==>23 (2)— Injury to cMld playing with street nOlway ear truek 
held negUgent 

Defendant street railway company maintained for its use a tract of 
land in a thickly populated nei^borhood, haying thereon a car bam 
and numerous tracks, on which were stored cars, trucks, and pairs of 
wheels. The tract was inclosed, but there were gates to the adjoining 
streets, and well-traveled roads and paths across it, which had been 
used by the public for many years. It was also used as a playground by 
the children of the neighborhood, who had a ball ground thereon, and 
the amaller diildren played with the trucks and whe^s by rolling them 
along the tracks. A truck with four wheels had been left without brake 
or other fastening on a track near where there was a downward grade in 
both directions. Children had been playing with it, by rolling it back and 
forth, for some days, to the knowledge of defendant's employes and 
without objection, when, pushing it on the incline, it ran down and 
Into a standiog car, and plaintiff, a boy eight years old, who was ridinir 
on it with another small boy, was injured. Held, that a verdict finding 
that defendant was negligent and a Judgment holding it liable for the 
injury were warranted by the facts. 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph L. Bodine, Judge. 

Action at law by Harold Wursthom, an infant, by his next friend, 
and Curt Wursthom, against the Public Service Railway Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

Leiferts S. Hoffman, Leonard J. Tynan, and Joseph Coult, Jr., all 
of Newark, N. J., for plaintiff in error. 

Edwin F. Smith, of Jersey City, N. J. (Thomas G. Haight, of Jersey 
City, N. J., of counsel), for defendants in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and ORR, Dis- 
trict Judge. 

WOOLLEY, Circuit Judge. This action was brought by Harold 
Wursthom, an infant of tender years, by his next friend, to recover 
damages for personal injuries, and by Curt Wursthom to recover for 
loss of his son's services, occasioned by negligence of the Public Serv- 
ice Railway^ Company. The plaintiffs had verdicts, and the defendant 
sued out this writ of error. 

Speaking of the parties as they stood in the court below, the facts, 
shortly stated, are these : The place of the accident is a large rectangu- 
lar tract of land in Secaucas, New Jersey, owned by the defendant, 
on which is a car bam, and many tracks used for the movement and 
storage of cars. The tract of land, situate in a thickly populated 
district, is bounded on one side by the Hackensack River and fenced 
on the other sides, with a gate at each of the several abutting streets 
through which persons, either with vehicles or as pedestrians, and 
whether on business or pleasure, enter at will passing over roads and 
well traveled paths and across and along the tracks. Although at 

^s9For othw easM Me same topic a KBT-NUMBER In all Key-Namb«red Digests A Indexes 
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several places on the grounds there are signs reading "Private Prop- 
erty, No Trespassing/' the public generally — ^adults and children alike 
— had, for twenty years prior to the accident, crossed and recrossed 
the premises in a manner from which invitation by the defendant might 
be implied. 

On the tract of land was a ball ground used on occasions by semi- 
professional ball teams and in the intervals by children. A large num- 
ber of children in the neighborhood had used the property generally 
as a playground, not confining themselves to the ball field but playing 
on derricks and on cars which had been stored on tracks, building tents 
and camps, using the premises as a way to the river for swimming 
and fishing, and — ^as bearing directly on the accident in this case — 
playing with car wheels left on the tracks by rolling them back and 
forth. 

For several weeks prior to the accident the defendant had kept a 
car truck — ^made of four car wheels, each pair being connected by 
an axle and the whole joined together by timbers — standing on a track 
alongside the car bam at or near a place where the grade descended 
in both directions. Having neither a brake nor anything else to hold 
it in place, children, during that time, played with the truck by moving 
it along the tracks and jumping on and off, in the presence of em- 
ployees of the defendant and without hindrance by them. 

On the da^ in question several boys, twelve or thirteen years of 
age, pushed the truck on a slight downward incline toward the river. 
In its transit it became stalled by the dirt of a road crossing. It was 
here that the infant plaintiff, then seven years of age, got upon the 
truck with another small boy for a ride. The larger boys succeeded 
finally in getting the truck past the crossing, when, gathering speed 
rapidly on an abruptly descending grade, the larger boys let go and 
the truck dashed down the track and into a car standing at the bot- 
tom of the grade, causing the infant plaintiff the serious injuries of 
which he complains in this action. 

At the close of the trial the defendant moved for a directed verdict 
on the ground that the infant plaintiff was a trespasser to whom it 
owed no duty of care save to refrain from willful injury. Refusing 
the motion, the court submitted the case on the law of implied invi- 
tation based on the doctrine of attractive nuisances and held the de- 
fendant to a degree of care such as an ordinarily prudent person 
would exercise to prevent injury to a child gf little discretion who 
had been enticed upon his premises by objects which were alluring 
and dangerous. The law which the defendant moved the court to 
apply was the common law of the State of New Jersey as interpreted 
by it in the case of Friedman v. Snare & Triest Co., 71 N. J. Law, 605, 
61 Atl. 401, 70 L. R. A. 147, 108 Am. St. Rep. 764, 2 Ann. Cas. 497 
(1905). The law which the court charged was the law applicable by 
a federal court to a case arising in the State of New Jersey as found 
by this court in Snare & Triest Co. v. Friedman, 169 Fed. 1, 94 C. 
C. A. 369, 40 L. R. A. (N. S.) 367 (1909). This difference in the law 
enforcible in New Jersey as regarded by the defendant and as found 
by this court arose out of the fact that there were two cases of Snare 
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& Tricst Co. V. Friedman brought and tried in different courts. At 
the trial in the state court, the defendant here contends, the doctrine 
oi^ the turntable cases (Railroad Co. v. Stout, 17 Wall. 657, 21 I,. Ed. 
745) was invoked and repudiated, while at the trial in the federal 
court, it is conceded, the same doctrine was invoked and sustained. 

This court, at the federal trial of Snare & Triest, having before it 
the record of the state trial of Snare & Triest and the state authorities 
on which that decision was rested, found there was no such settled 
rule of law (repudiating the doctrine of the turntable cases) established 
by the decisions of the New Jersey tribunal of last resort as would 
be binding upon the United States Circuit Court or that would re- 
lieve it from the duty of forming an independent judgment as to what 
the unwritten or common law of New Jersey requirwi of the defend- 
ant in the premises. It is important here to note that no statute of the 
state was involved. This court arrived at the conclusion that the law 
announced by the Supreme Court of the United States in Railroad 
Co. V. Stout, 17 Wall. 657, 21 L. Ed. 745, and Union Pacific R. Co. v., 
McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434, commonly 
known as the doctrine of the turntable cases, was the law applicable 
to the case. The. federal case of Snare & Triest is so close to the 
instant case that the law of that case is applicable to this case, unless 
the defendant should prevail in its request that we depart from Snare 
& Triest, decided on the then unsettled law in New Jersey, and follow 
the law of New Jersey which, it urges, has since become firmly settled, 
by three decisions repudiating the doctrine; one by a trial court of 
New Jersey, another by the court of last resort of New Jersey, and 
still another by the Supreme Court of the United States. On the ques- 
tion thus raised we shall not review Snare & Triest Co. v. Friedman, 
169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367, but shall accept the 
judgment of this court in that case and the reasoning that moved it 
to its judgment as the starting point for the new phase of the law now 
invoked. 

[1] Assuming it to be true that at the time of the decision of this 
court in Snare & Triest Co. v. Friedman the law of New Jersey with 
respect to the duty which one owes a child invited upon his premises 
was not settled, and, therefore, warranted this court, in its concurrent 
jurisdiction with the state courts, in exercising an independent judg- 
ment of what that law was, the one question now befor6 us is whether, 
since that decision, the law has by a settled course of state decisions 
become established as a rule of property and conduct which it would be 
our duty to follow. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 
10, 27 L. Ed. 359; Bucher v. Cheshire R. Co., 125 U. S. 555, 8 Sup. 
Ct. 974, 31 L. Ed. 795 ; Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 
565, 35 L. Ed. 171. 

To prove that the law has beccmie established, the defendant relies 
upon expressions by courts of New Jersey, such for instance as "The 
rule that denies to a trespasser a duty on the part of others to observe 
care toward him is not changed by the fact that he i^ an infant. This 
principle was applied in the so-called ''turntable cases." These expres- 
sions are found in the opinions in cases, which, on close investigation, 
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turn out to be cases of trespass pure and simple, where no questions 
of implied invitation or license were involved. No one doubts that 
unless saved by circumstances, as by invitation or license, a child can 
be a trespasser equally with an adult. 

The first of these cases is Sutton v. West Jersey & Seashore R. Co., 
78 N. J. Law, 17, 73 Atl. 256, decided by the Supreme Court of New 
Jersey in 1909. In this case a boy, crossing a meadow through which 
the electric railway of the defendant was constructed, came into con- 
tact with a charged third rail and was killed. The court, on demur- 
rer, held the child a trespasser and entered judgment for the defend- 
ant. And properly so, we think. For there was nothing in the case 
that divested the diild of the character of trespasser. There was no 
evidence that children frequented the premises or were likely to be 
attracted to the premises by alluring objects. In fact, there was no 
evidence that the owner had done anything to invite the child to 
the premises or anything to impose upon itself a greater duty or care 
than that to be exerciswl toward a trespasser whatever his age. The 
Sutton Case, having to do with a trespasser, not with one on the 
premises of another by his invitation, express or implied, has already 
been held by this court to contribute nothing toward settling the com* 
mon law of New Jersey on the question under consideration. In Rie- 
del V. West Jersey & Seashore R. Co., 177 Fed. 374, 101 C. C. A. 428, 
28 L. R. A. (N. S.) 98, 21 Ann. Cas. 746, where "the facts were prac- 
tically the same" as in the Sutton Case, this court, citing the Sutton 
Case with approval, very carefully distinguished the law of the Sutton 
Case and the Riedel Case from the turntable law of Railroad -Com- 
pany V. Stout, 17 Wall. 657, 21 L. Ed. 745, and Snare & Triest Co. v. 
Friedman, 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. S.) 367. 

We are of opinion, therefore, that the Sutton Case left the law of 
New Jersey where it was at the time of the trial of the Snare & Triest 
Case. 

Hoberg v. Collins, Lavery & Co., 80 N. J. Law, 425, 78 Atl. 166, 
31 L. R. A. (N. S.) 1064, decided by the Court of Errors and Apj)eals 
of New Jersey in 1910, is the next case relied on by the defendant 
as a state decision dispositive of the common law of New Jersey. 
There a boy stole a ride on a moving wagon. Upon the driver flick- 
ing his whip at him he fell and was injured by a passing car. The 
appellate court said that ''the declaration in this case is not strictly 
for negligence, but for a wilful and malicious act, with unnecessary 
force and violence, causing sudden fear and panic" resulting in the 
injury complained of. The trial court entered a judgment of nonsuit 
on the ground that the boy was a trespasser and the judgment was 
sustained on writ of error because of the plaintiff's failure to produce 
evidence from which a jury might properly infer a wilful and inten- 
tional injury or an exhibition of force calculated to, or which in fact 
did, result in loss of the plaintiff's self control. Indeed, it is doubt- 
ful whether this was a case of negligence at all. In any event, as in 
the Sutton Case, Jhcre was nothing in the Hoberg Case by way of at- 
tractive or alluring objects left open to the curiosity of children, or 
evidence that the child was likely to steal a ride and thereby put him- 
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self on the defendant's property in a place of danger. There was 
nothing in this case to relieve the child of the character of trespasser 
or invest him with the character of one on the wagon by the owner^s 
invitation. In oilier words, the law of implied invitation based on the 
doctrine of attractive nuisances was in no way involved. Therefore, 
we find in tfiis case nothing which throws any more light on the law 
of New Jersey than there was when this court decided the Snare & 
Triest Case, 

The remaining case on which the defendant relies in asking us to 
adhere no longer to the law of Snare & Triest is Erie R. Co. v. Hilt, 
247 U. S. 97, 38 Sup. Ct. 435, 62 L. Ed. 1003. This was an action 
for personal injuries tried in the District Court for the District of 
New Jersey. The plaintiff, a boy less than seven years of age, had 
been playing marbles near the defendant's railroad siding. While 
reaching under a car for a marble with his foot the car backed and 
crushed his leg. A statute of New Jersey provides that: 

'*If any person shaU be Injured by an engine or car whtte walking, standing 
or playing on any railroad, * • * gnch person shall be deemed to have 
contributed to the injury sustained, and shall not recover therefor any dam- 
ages from the company owning or operating said railroad." General Riailroad 
Law (8 Oomp. St. 1910, p. 4246) 1 66. 

The trial court allowed the plaintiff to go to the jury and obtain a 
verdict. The judgment was affirmed by this court on the same theory 
by wbidi, evidently, the trial judge was controlled. 246 Fed. 800, 159 
C. C. A. 102. . This theory was that the boy, considering his tender 
years, was not chargeable with contributory negligence, as a matter 
of law, under the cited New Jersey statute, in the absence of a de- 
cision by the highest court of the state construing the statute, but that, 
under the decisions of this court — ^and until the Court of Errors and 
Appeals of New Jersey shall have spoken — the question of his negli* 
gence was for the jury. Snare & Triest Co. v. Friedman, 169 Fed. 1, 94 
C. C. A. 369, 40 L. R. A. XU. S.) 367; Erie R. Co. v. Swiderski, 197 
Fed. 521, 117 C. C. A. 17; Chesko v. D. & H. Co., 218 Fed. 804, 134 
C. C. A. 492. 

The words of the statute had, however, been given their literal mean- 
ing and had been construed by the Supreme Court of New Jersey in 
Barcolini v. Atlantic City & Shore R. Co., 82 N. J. Law, 107, 81 Atl. 
494, to be broad enough to include an infant younger than the plaintiff. 
In this situation the Supreme Court of the United States, on certio- 
rari, reversed this court on a holding that the Supreme Court of the 
State of New Jersey, although not the highest court in the state, is a 
tribunal of sufficient importance to be followed by the courts of the 
United States. In not following the decision of the Supreme Court 
of New Jersey on an interpretation of a state statute — ^not on the un- 
written or common law of the state — this court was found to have 
erred. This, in our opinion, is all the Supreme Court of the United 
States decided in the Hilt Case. But in discussing the statute there in 
question, the court in its opinion went farther and said : 

''The statute seemingly adopts In an unqualified form the policy of the com- 
mon law as understood we beUeye in New Jersey, Massachusetts^ and some 
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Other states, that while a landowner cannot intentionally injure or lay traps 
for a person coming upon his premi^^s without license, he is not bound to 
provide for the trespasser's safety from other undisclosed dangers, or to in- 
terrupt his own otherwise lawful occupations to provide for the chance that 
someone may be unlawfully there." 

The defendant urges that this is a pronouncement by the Supreme 
Court of the United States that, by its common law, New Jersey has 
repudiated the doctrine of the turntable cases. We do not find this 
to be the view of the Supreme Court. Were such a view expressed 
on the question under consideration in the Hilt Case, it would, we ven- 
ture the thought, be obiter. We understand from the opinion that 
the Supreme Court of the United States regarded the New Jersey stat • 
ute in question as directed to persons coming upon the premises of an- 
other TJtfithout license, and as declaratory of the common law of New 
Jersey with respect to trespassers. We find nothing in the language of 
the Supreme Court of the United States from which we can gather 
its view of the common law of New Jersey as to the care a landowner 
is required to exercise toward one he has invited upon his premises, 
that is, toward one coming upon his land with license. With respect 
to such the Supreme Court carefully refrained from expressing an 
opinion by pointing out that "there is [in this case] no ground for the 
argument that the plaintiflF was invited upon the tracks." 

We are of opinion, therefore, that the Sutton, Hoberg and Hilt 
Cases leave the common law of New Jersey where this court found 
it in Snare & Triest Co. v. Friedman, and that, under authority of 
that decision, the trial court committed no error in submitting the 
case to the jury. 

[2] At the trial the defendant produced a witness, learned in the 
law, and offered to prove by his testimony the common law of New 
Jersey here in question. The court's refusal to admit his testimony is 
assigned as error. The witness was offered not to prove the happen- 
ing of a fact but the existence of a law with reference to which this 
court was called upon in Snare & Triest Co. v. Friedman, supra, and 
again in the instant case, to form its independent judgment. The 
process by which its judgment is reached is not on the testimony of 
one or many lawyers giving their opinion of what the law is, but is 
the notice which the court itself takes of the law of a state or terri- 
tory. Gormley v. Bunyap, 138 U. S. 623, 11 Sup. Ct. 453, 34 L. Ed. 
1086; Gerling v. Baltimore, etc., R. Co., 151 U. S. 673, 14 Sup. Ct. 
533, 38 L. Ed. 311; Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 
40 L. Ed. 293 ; 23 Corpus Juris, 127. 

Of the remaining assignments of error, we shall discuss briefly only 
those which bear on questions of negligence. 

[3] The defendant contends that, even assuming the infant plain- 
tiff was on the land of the defendant by right, there was (a) no evi- 
dence of negligence on the part of the defendant, or (b) if there was, 
the proximate cause of the injury was the negligence of the boys 
who moved the truck away, and that, in consequence, the trial court 
committed error in refusing its motion for a directed verdict. 

Leaving the truck — admittedly a dangerous thing when in motion- 



Digitized by 



Google 



&1MGEB y. UNITED STATES 41(> 

(S78 v.) 

at a point on the track at or near a place where the grade descended 
in both directions without providing a brake, block, or other means to 
prevent its movement by children permitted to play with it was evi- 
dence from which, we are of opinion, a jury could validly find fack 
of care amounting to negligence. Railroad v. Stout, supra. But the 
defendant claims that, even so, its negligence stepped with leaving 
the truck on the track and that the plaintiff's injury was due to the 
negligence of an intervening agency, the act of the boys in moving it 
away, who, if of sufficient age and intelligence to understand the dan- 
ger, relieved the defendant of liability for its own negligence. In this 
contention there is implied a limitation of the defendant's negligence 
which we think is not sound. Its negligence in leaving the truck where, 
to its own knowledge, boys of different ages customarily played 
with it and* moved it about, extends to its failure to anticipate and 
prevent what those boys had been doing and what they were likely 
to do. That the boys this time moved the truck farther than at other 
times did not relieve the defendant of its duty to provide against thei* 
moving it at all. This is not the case in Rhad v. Duquesne Light Co., 
255 Pa. 409, 100 Atl. 262, L. R. A. 1917D, 864, where the defendant's 
chauffeur set the brakes and left the car standing at a curb on a down 
grade and a boy, rattling the brakes, released them so that the car 
started off and struck the plaintiff. In that case there was no ques- 
tion of an invitation to the boy to interfere with the brakes and the 
court held that the boy's interference was the proximate cause of the 
injury and that the defendant, even if negligent, was not liable. 
Rather, the ipstant case falls within the text of Shearman & Redfield 
on Negligence (3d Ed.) p. 10. 

"Negligence, however, may be the proximate cause of an injury of which it 
is not the sole or immediate cause. If the defendant's negllg^ce concurred 
with' some other event (other than the plaintifTs fault) to produce the plain- 
tilTs injury, so that It clearly appears that but for such negligence the injury 
wottld not have happened, and both circumstances are closely connected with 
the injury in the order of events, the defendant is responsible even though 
its negligent act was not the nearest cause in the order of time." 

With such a distinction readily to be made in the rule of proximate 
cause, we are of opinion that the trial court committed no error in 
submitting the case on the issue of negligence. 

The judgment below is affirmed. 



SINGER ▼. UNITED STATES.* 

(Circalt CJonrt of Appeals, Third Circuit January 27, 1922.) 

No. 2783. 

1. iDtosfoatinc; ttqoon ^=s>238(3)-^ETideiice nol Insufllctail as maiter of law 
to show liquor sold as "whisky^ waa intoxiQaliiig. 

Eridence that defendant by separate agreements contracted to sell two 
barrels of whisky, delivered it as whisky, and received the price of two 
barrels of whisky, and that the purchaser, an * admitted connoisseur, 
after drinking some of it, declared it was whisky, was not insufficient 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered DigesU & Indexes 
•Certiorari denied 257 U. S. — . 42 Sup. Ct. 272, tf U Ed. — . 
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as matter of law to show tbat It was intoxicadnirf though there was no 
analysiSt as whisky Is a well-known intoxicating liquor ot high alcoholic 
content, and the word, whenever used, has a definite and specific mean- 
* ing. 

[£jd. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Whisky.] 

t. Criminal hiw <9»789(17), 829(18)— DeflnitioD of ''reasotiahle douhT hdd 
suifideiift^ and reQUesled iiwtmetlsn properly refused. 

Where the court charged that defendant's guilt must be pro>ven beyond 
a reasonable doubt, and defined a ''reasonable doubt" as a doubt founded 
in reason and arising from the eyidence, and not a mere hesitation of 
the mind to pronounce guilt because of the puni^ment that might fol- 
low, or a mere capricious doubt or hesitancy of the mind, but a doubt 
founded in reason and arising from the evidence, the instruction was 
sufficient, and a requested instructl<m defining a reasonable doubt was 
properly refused. 

[Ed. Note. — ^For other definitions, se^ Words and Phrases, First and 
Second Series, Beasonable Doubt.] 

8. Crimiiral law •s»561(l)— 'ReasonaMe doobi must arise from evidence, or 
want of evidence, 

The reasonable doubt contemplated by the law must arise from the eyi- 
dence, which includes want of evidence, and can arise from no other 
legitimate source. 

4. Crlmiittl law <8=»507(l)^<*AeeoiiipUoe^ defined. 

An "accomplice" is an associate in guilt in the commission of a crime, a 
participant in the offense as principal or accessory. 

[JBJd. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Accomplice.] 

5. CrlmlDal law ^=>507(1)— Purcfaaser of liquor not accompliee of seller. 

As it is no crime to purchase whisky, the purchaser is not a partici- 
pant in the seller's offense, and is not an accomplice, where the seller 
is charged only with illegal selling and transportation, and not with con- 
spiracy to violate the Volstead Act 

6. Orlmioal law ^s»561(8)— Pointo ^bal evideoee of cbaraoter wllnessesy If 

believed* wag sufficient to raise reasonable doubts properiy refused. 

The court properly refused to affirm points asserting that the evidence 
of character witnesses, if believed, was sufficient to raise a reasonable 
doubt, as this would have been equivalent to saying that the establish- 
ment of a good reputation entitled defendant to an acquittal. 

7. IndLdment and information ^s»114— Prior e(»fvicCion und^r Veisitead Ad 

for BoUingi, ete., must be pleaded. 

The provision of Volstead Act, tit. 2, J 29, that it shall be the duty 
of the prosecuting officer to plead prior convictions, applies to the offense 
of manufacturing or selling in violation of the statute, as well as the 
offenses for which no special penalty is prescribed, covered by the same 
paragraph in which the provision in question appears. 

8. Criminal law «==>120!S(1)— Seeond offense under Volstead Aet noi commu- 

ted ontil tliere has been a judgment on prior verdict; ''conviction.'' 

In a legal sense, a "conviction" is a judgment on a plea or verdict of 
guilty, and a second offense, carrying with it a more severe sentence, 
cannot be committed until there has been a judgment on the first; and 
while in common parlance a verdict of guilty is said to be a conviction, 
a verdict in another prosecution will not support a sentence under the 
Volstead Act as for a second offense. 

fBd. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Convicted — Conviction.] 

^s>For oth«r cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 
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I. LaAetmeiit and infomBtioD «=»114-^bMllctiiiait fttue^m seemil offense 
roost set forth prior conviedon. 

An iDdictment dtiarging accused of being a second offender, under a 
statute making a second offense a distinct crime carrying with It heavier 
penalties, must set forth the fbct of the prior ccmvlctlon, as It Is an 
el^nent of the offense In the sense that it aggravates the offense and au- 
thorises increased punishment 
If. Grininal law <9=3»1202(2)— Prior eoorietlon and ideoftity of aocosed most 
be estaMlsbod in prosecutioa for seeond offense. 

When the Indictment charges a prior conviction under a statute pro- 
viding heavier penalties for a second c^ense, questions of fact are pre- 
sented as to the prior conviction, and the identity of accused as the same 
person in each prosecution, and such facts must be established at the 
trial. 

In Error to the District Court of the United $tates for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Samuel Singer was convicted of the illegal sale and transportation 
of whisky, and he brings error. Sentence set aside, and cause re- 
manded. 

James Mercer Davis, of Camden, N. J,, and Eugene Schwingham- 
mer, of Atlantic City, N. J., for plaintiff in error. 

Ehner H. Green, U. S. Atty., and Fredk. M. P. Pearse, Asst. U. S- 
Atty., 6oth of Newark, N. J. 

Before BUFFINGTON, Circuit Judge, and WITHER and THOM- . 
SON, District Ju(%es. 

THOMSON, District Judge. The defendant in error was convicted 
on an indictment containing four counts; the first and third counts 
charging illegal sales, and the second and fourth counts illegal transpor- 
tation of whisky, in violation of the Volstead Act (41 Stat. 305). A gen- 
eral verdict of guilty was rendered, a motion in arrest of judgment was 
overruled, and the defendant sentenced on the third count of the in- 
dictment, to pay a fine of $2,000 and undergo imprisonment in the peni- 
tentiary at Atl^ta, Ga., for the term of three years. In imposing sen- 
tence, the court said, after addressing the defendant : 

"I am going to seitence yon on the third count of the indictment, o^ which 
yoQ were convicted, and I am not at this time going to sentence yon on the 
other charges whleh are standing against you in this court, and the sentence 
is that yon serve a term of three years, on the third count of the indictment 
against you, on which yon were convicted, in the Atlanta p«iiitent!ary, and 
that yon farther pay a fine of 12^000. 

"Mr. Cntley : Your honor, it seems to me that the saitenes wMch yon im- 
pose finds no Justification. 

*The Conrt: Section 29 of the Volstead law justifies the imposition of a fine 
not to exceed $2,000 and Imprisonment of not more than five years for a second 
offense, and I am imposing this penalty because this was a second offense.'* 

The legality of the sentence so imposed was objected to by defend- 
ant's counsel, an exception granted in his favor, and from the judgment 
so entered this writ of error was taken. 

[1] In all, 17 assignments of error were filed, a few only being 
pressed at the argument. The firsts fifteenth, sixteenth, and seventeenth 

^saVoT other cases see same topic A KEY-NUMBER in aU Kqy-Numbered Dlgeets A 
278 F.— 27 
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assignments relate to the judgment, and will be treated together. 
The second assignment asked for a directed verdict for the defendant, 
which was properly refused. The third, fourth, fifth, and sixth assign- 
ments bear on the proposition that the government's proof was not 
sufficient to establish that the liquors sold and transported were intox- 
icating liquors, within the meaning of the National Prohibition Act.. 

We are of opinion that there was ample evidence to establish this 
fact. It is true there was no analysis of the liquors sold and transport- 
ed, but this was unnecessary. Whisky as a well-known intoxicating 
liquor of high alcoholic content, and, when the word is used in an act 
of legislation or elsewhere, it has a very definite and specific meaning. 
In certain liquids, the presence of alcohol or other ingredient may be 
determinable only by a chemical analysis. Not so with whisky. Al- 
cohol is its chief ingredient. It is defined by the United States Phar- 
macopoeia to be : 

"An alcoholic liquid obtained by the distillation of the mash of fermented 
grain, ♦ ♦ • with a specific gravity [designating it] corresponding ap- 
proximately to an alcohoUc strength of 44 to 50 per cent, by weight, or 50 to 
58 per cent, by volume." 

The defendant, by separate agreements, contracted to sell two bar- 
rels of whisky, delivered it as whisky to the purchaser, and received 
the price of two barrels of whisky. The purchaser, an admitted con- 
noisseur in that line, after emptying the liquid into demijohns and 
drinking some of it, declared it was whisky. With these facts in evi- 
dence, and nothing to contradict them, the court could not possibly have 
held as a matter of law that the proof of their intoxicating character 
was insufficient. These assignments are therefore overruled. 

[2] The seventh assignment alleges error in the court's refusal to 
define reasonable doubt as set forth in the first request for charge. The 
court's refusal was based on the fact that the same had been covered 
in the general charge. In this we think there was no error. The court 
had definitely instructed the jury that the defendant is presumed to be 
innocent until he is proven guilty, and that the defendant's guilt must 
be proven beyond reasonable doubt ; that the presumption of innocence 
continues until it is overcome by the burden of proof beyond reasonable 
doubt. He then defined reasonable doubt as: 

"A doubt founded in reason and arising frcnn the evidence^ not a mere 
hesitation of the mind to pronounce guilt because of the punlihment that may 
follow, not a mere capricious doubt or a hesitancy of the mind to say, 'This 
man did so and so,' but it must be a doubt founded in reason and arising 
from the evidence." 

We deem this instruction entirely sufficient. It is substantially in 
accordance with the charge in Agnew v. United States, 165 U. S.' 36, 
17 Sup. Ct. 235, 41 L. Ed. 624; and which was held adequate. The 
court in that case, took occasion to say that the court is not bound to 
adopt the language which counsel employs in framing instructions, nor 
to repeat instructions already given in different language. 

[3] Clearly, the reasonable doubt contemplated by the law must arise 
from the evidence, which includes, within the term, want of evidence, 
and can arise from no other legitimate source. The seventh assign- 
ment of error is overruled. 
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[4, 6] The eighth, ninth, tenth, and eleventh assignments are based 
on the erroneous assumption that Maynard, the purchaser of the liquor, 
was an accomplice in the defendant's crime. An accomplice is an as- 
sociate in guilt in the commission of a crime, a participant in the of- 
fense as principal or accessory. The offenses here were the selling and 
transportation of whisky. It is a crime to sell, but not a crime to 
purchase. Hence the purchaser was not a participant in the offense, 
either as principal or accessory. It is possible that the purchaser might 
be indicted with the seller for conspiracy to violate the Volstead Act, 
but no such offense is ch?irged in this indictment. Not being an ac- 
complice, the requests were not applicable, and were rightly refused. 

[t] The twelfth and thirteenth assignments allege error because the 
court refused to affirm that the evidence of character witnesses, if be- 
lieved, is sufficient to raise a reasonable doubt. To have affirmed these 
points would have been equivalent to saying that the establishment of 
a good reputation entitles the defendant to an acquittal. This is very 
far from being the law. The court was right in refusing to affirm the 
points as requested. 

The fourteenth assignment cannot be sustained, as it seems to be 
based on the theory that the government's case rested solely on the tes- 
timony of Maynard, which is incorrect. The weight to be given to May- 
nard*s testimony was fully covered by the court in its charge, as appears 
on page 89 of the record. There being sufficient evidence to sustain the 
jury's finding, and no error appearing in the trial, the verdict should 
not be disturbed. 

The first, fifteenth, sixteenth, and seventeenth assignments raise the 
question of the legality of the sentence; that is, the judgment pro- 
nounced by the court upon the verdict. The sentence imposed was for 
the second offense, which carries with it, under the act, a much severer 
penalty. It appeared at the argument that the facts were these : An 
information against the defendant charged an illegal sale of liquors on 
July 3, 1920, upon which charge he was convicted on March 8, 1921. 
On this last date the present indictment was returned against defend- 
ant, charging sales on July 21 and September 7, 1920; defendant being 
convicted thereon on March 17, 1921. No sentence had been imposed ; 
that is, no judgment had been entered on the verdict of March 8th, at 
the time the indictment was found, nor when the defendant was con- 
victed under it, nor did the indictment 'charge a former conviction. 

[7] In section 29 of the Volstead Act are prescribed the various pen- 
alties for violation of title 2 of the act. It prescribes for the first 
offense of manufacturing or selling in violation of the title a fine of not 
more than $1,000 or imprisonment not exceeding six months, and for 
a second or subsequent offense a fine not less than $200 nor more than 
$2,000 and imprisonment not less than one month nor more than five 
years. In the next paragraph of the same section it is prescribed that 
any person violating any provision of the title, for which offense no 
special penalty is prescribed, shall for the first offense be fined, for a 
second offense fined or imprisoned, and for any subsequent offense 
fined and imprisoned within certain designated limits therein set forth. 
Then follows this provision: 
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'It shall be the duty of the prosecuting ofBcer to Ascertain whettier the de- 
fendant has been previously convicted and to plead the prior conviction in the 
affidavit, information, or indictment." 

[8-10] As the two paragraphs of section 29 together define the pen- 
alties for the various violations of title 2, and as each prescribes a 
severer penalty for a second or subsequent offence, it is reasonable to 
assume that Congress intended that the provision requiring a former 
conviction to be pleaded should apply to the offenses designated in both 
paragraphs. But, even if this is not true, the result is the same. 
While in common parlance a verdict of guilty is said to be a conviction, 
it must be given its strict legal meaning when a second offense is made 
a distinct crime, carrying with it heavier penalties. The authorities 
overwhelmingly establish, first, that in the legal sense a conviction is 
a judgment on a plea or verdict of guilty ; second, a second offense, car- 
rying with it a more severe sentence, cannot be committed in law until 
there has been a judgment on the first ; third, the indictment, charging 
the accused of being a second oflFender, must set forth the fact of the 
prior conviction, as that is an element of the offense in the sense that 
it aggravates the offense described in the indictment, and authorises the 
increased punishment. 

When the prior conviction is charged in the indictment, two questions 
of f acjt are presented, namely, the prior conviction, and the identity of 
the accused as the same person in each prosecution, and these facts 
must be established at the trial. Among the numerous authorities sus- 
taining these propositions, may be cited Commonwealth v. McDermott, 
224 Pa. 363, 73 Atl 427, 24 L. R. A. (N. S.) 431 ; State of Iowa v. 
Smith, 129 Iowa, 709, 106 N. W. 187, 4 L. R. A. (N. S.) 539. 6 Ann. 
Cas. 1023; Commonwealth v. Harrington, 130 Mass. 35; People v. 
Sickles, 156 N. Y. 541, 51 N. E. 288; Wood v. People, 53 N. Y. 511 ; 
State V. FmdUng, 123 Minn. 413, 144 N. W. 142, 49 L. R. A. (N. S.) 
449. 

In this case there was no former conviction, no first offense in law, 
nor was a former conviction either pleaded or proved. It follows that 
the sentence imposed by the court for a second oif ense was erroneous. 
The sentence imposed by the court on the third count of the indict- 
ment, to wit, that defendant serve a term of three years in the Atlanta 
penitentiary, and that he further pay a fine of $2,000, is therefore set 
aside, and the cause is remandbd for imposition of sentence in accord- 
ance with law. 
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I LEWINSOHN V. UNITBD STATES.* 

! 

' (Circuit Court of Appeals, Seventfa Gircalt. November 29, 1921. Behearing 

! Denied January 17, 1922.) 

L No. 2916. 



1. lojonelioii ^a»tl!^I>ef6iidBiit most obey order tmtil modlfM^ and cannot 
amert, sb dof enoe tiiat It was Impro^dently entered. 

Where defendant was served with a restraining order, which was 
within the jurisdiction of the court, it was his duty to obey it until modi- 
fied, and he cannot, in defense of a contempt proceeding instituted against 
him for violating the order, be heard to assert that the court improvi- 
dently entered, it. 
t, Inioxieating Honors ^=s>274 — Complaint fn IqJmieMon suit need not allege 
erimfnal eDnvlctlon. 

In a suit in equity under Volstead Act, tit 2, f § 21, 22, 24, for an in- 
junction abating a liquor nuisance, where the complaint described the 
location of the nuisance with particularity, and fully and fairly set 
forth the connection of the various defendants therewith, it was un- 
necessary to allege that one of such defendants had been prosecuted and 
convicted of a similar criminal offense; it being the purpose of the 
statute to supply a more prompt, effective, and efficient means of abating 
nuisances than the institution of criminal actions. 
S. Intoxicating liquors ^»275— Not necessary in all cases to prove repeated 
sales. In order to siww eommon nuisance. 

In a suit under Volstead Act, tit 2, §§ 21, 22, 24, to. abate a liquor 
nuisance, it is not necessary in all cases to prove repeated sales, in order 
to justify a finding of a common nuisance. 

4. Evld^ice <Sss>488(l)— Witness familiar tlierewltti can testiltr that beverage 

was whisky, etc^ and give opinion as to alcoiiollc contents. 

One who has drunk whls^, wine, or beer, and who is familiar with its 
taste and smell, can give opinion evidence as to whether a beverage sold 
and drunk was whisky, wine, or beer, and give his opinion as to the 
presence of an alcoholic content exceeding one-half of 1 per cent. 

5. Intoxicating liquors <&=>^5— Presomed that one ordering whisky, and pay- 

ing tlM price asked for whisky, reeeived it. 

Where a purchaser of liquor, on entering the place of sale, inquired 
the price of whisky, put his money on the bar, and asked for whisky, and 
was given a beverage by defendant, it is presumed that he. received what 
he ordered and paid for. 

0. Intoxicating Dquors ^=>2^9— Service of writ of Injunction held to support 
charge of violating li^unctlonal order. 

Though, in a suit under Volstead Act, tit. 2, §S 21, 22, 24, to abate a 
liquor nuisance, it was not proper practice to serve a writ of injunction, 
instead of the injunctional order, on a defendant, where the writ signed 
by the clerk contained all the recitals of the order of Injunction and the 
order abating the nuisance, and fully and completely apprised defendant 
of the contents of the restraining order, he could not, when charged with 
contempt in violating such order, assert ignorance of its contents. 

7. Oonetiiutlonal buv <d=3>312— Intoxlcatiqg liqoois «3>25»— Provisions of 
Volstead Act for atotement of nuisance in equity do not deny due process 
of law. 

Volstead Act, tit. 2, JS 21, 22, 24, providing for the abatement of Uquor 
nuisances by a suit in equity and the granting of an injunction, do not 
take property without due process of law, as the jurisdiction of equity to 
abate nuisances is of ancient date. 
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8. Jury ^=»13 (21)— ^Volstead Act not uneonstitatioital, becaafle dmyUig Jaiy 

trial for TiolatioD of liquor luduiwCioii. 

Volstead Act, § 24,' anthorizing summary punishment as for contempt 
for violation of an injunction granted under that title for the purpose 
of abating nuisances, is not unconstitutional, because denjring the right 
of trial by Jury. 

9. Orimiiial law <8=»16!&— Provisions for punishment of violation of taiiuiio- 

tion as oontempt do not violate douUe Jeopardbr prwIslooB of Constitnttoii. 
Volstead Act, 8 24, prorlding for punishment as for oontempt of vio- 
lations of liquor injunctions thereunder, does not violate the double 
Jeopardy provisions of the Constitution, though the commission of the 
acts condemned also authorizes criminal prosecutions. 

10. Intoxicating ttquon «=»25»— Volstead Act prevails oiver general statutes 
or court rules as to time iEdunction may remain in fores. 

The specific provisions of Volstead Act, § 22, relative to temporary and 
permanent injunctions against liquor nuisances, prevail over any gen- 
eral statute or court rule limiting the time~during which a temporary re- 
straining order granted ex parte, may remain in force. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit for injunction by the United States against Ike Lcwinsohn. 
Defendant was adjudged guilty of contempt, and he brings error. Af- 
firmed. 

Francis Borrelli, of Chicago, 111., for plaintiff in error. 
C. W. Middlekauff and Jacob I. Grossman, both of Chitago, 111., for 
the United States. 

Before BAKER, EVANS, and PAGE. Circuit Judges. 

EVAN A. EVANS, Circuit Judge. The parties will be named as 
they appeared below. On November 26, 1920, an injunctional order 
was entered upon a verified bill of complaint and supporting affidavits 
providing, among other things, that the defendant and others — 

"are hereby restrained individually, or in combination with others, from con- 
ducting or permitting the continuance of a public and common nuisance upon 
the first floor— 1. e., the ground floor — of the building at 410 South Wabash 
avenue, and from removing or in any way interfering with the Uquor or fix- 
tures or other things upon said premises used in connection with violation, 
constituting said nuisance, and that said nuisance be abated, and that this 
order shall continue in force until revoked or modified by further order of the 
court in that regard." 

Thereafter on December IS, 1920, the government filed its sworn 
information, charging defendant with a violation of the injunctional 
order. Upon the trial, which was without a jury, certain government 
investigators testified to the purchase of whisky and beer from de- 
fendant on the premises declared a nuisance by the injunctional order. 
Defendant offered no evidence, and the court found that the injunc- 
tional order hereinbefore quoted in part had been violated, and that the 
defendant was guilty of contempt, and pronounced a prison sentence, 
in addition to imposing a fine. 

Numerous errors are assigned to support the writ, among them be- 
ing these : (a) Insufficiency of the evidence to support the original re- 

^s»For oUk«r cases see same topic ft KEY-NUMBBR in all Key-Numbered Digests ft Indeiea 
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straining order; (b) failure of proof to show such restraining order 
was ever served upon defendant; (c) insufficiency of evidence to sup- 
port the order adjudging defendant in contempt; (d) errors in permit- 
ting witnesses to testify concerning alcoholic content and character of 
beverage sold; (e) unconstitutionality of sections 21 and 22 of title 2 
of the Volstead Act (41 Stat. 314); (f) failure of the court to limit the 
first restraining order to 10 days. The various assignments will be dis- 
cussed at length, because of their bearing upon numerous pending 
writs of error involving the same or similar questions. 

[1] It is first urged, and much reliance placed upon this contention, 
that the evidence upon which the original order was granted was in- 
sufficient to justify its issuance. In assigning this error, counsel over- 
looked or ignored the distinguishing fact that this writ of error is 
directed, not to the original restraining order, but to the order punish- 
ing defendant for violation thereof: Where defendant has been serv- 
ed with a restraining order, the entering of which was within the ju- 
risdiction of the court, and which order the defendant has violated, he 
cannot, in defense of a contempt proceeding instituted against him, 
be heard to assert that the court improvidently entered the original 
order. In re Coy, 127 U. S. 731, 758, 8 Sup. Ct. 1263, 32 L. Ed. 274; 
Ex parte Watkins, 3 Pet. 193, 203, 7 L. Ed. 650; Ex parte Tyler, 149 
U. S. 164, 170, 13 Sup. Ct. 785, 37 U Ed. 689; People v. McWeeney, 
259 111. 161, 170, 102 N. E. 233, Ann. Cas. 1916B, 34, 15 R. C. L. 835. 
838. It is his duty, until the restraining order is modified, to respect 
it and obey its commands. 

[2] While this might well dispose of defendant's contentions in 
respect to the original order, we have, because of its bearing upon 
other similar cases, considered the evidence and the pleadings, as well 
as the objections thereto, to ascertain whether the same supports the 
in junctional order as issued. The criticisms directed to the sufficiency 
of the complaint are evidently based upon the theory that defendant 
considers it necessary in these proceedings for the pleader to follow 
the rules governing the drafting of a criminal indictment, and to aver 
in addition some fact, such as a statement that the defendant had been 
previously prosecuted and convicted for making illegal sales of liquor, 
in order to justify the court in granting equitable relief. 

In these criticisms counsel for defendant has utterly failed to appre- 
ciate the purpose and scheme of these sections of the Volstead Act. 
Unquestionably Congress, by these sections (21, 22, and 24), intended 
to supply a more prompt, effective, and efficient means of abating 
nuisances than the institution of criminal actions. These sections read : 

Sec. 21. Any room, house, bailding, boat, vehicle, structure, or place where 

intoxicating liquor Is manufactured, sold, kept, or bartered In violation of this 

title, and all Intoxicating liquor and property kept and used In maintaining 

the same, Is hereby declared to be a common nuisance, and any person who 

maintains such a common nuisance shall be guilty of a misdemeanor and upon 

conviction thereof shall be fined not more than $1,000 or be imprisoned for 

cot more than one year, or both. If a person has knowledge or reason to be- 

i lleve that his room, house, building, boat, vehicle, structure, or place is occu- 

I pied or used for the manufacture or sJale of liquor contrary to the provision of 

{ this title, and suffers the same to be so occupied or used, such room, house, 

hailding, boat, vehicle^ structure, or place shall be subject to a Uen for and 
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may be sold to pay all fines and costs assessed against the person guilty of 
foidi nuisance for such violation, and any such lien may be enforced by action 
in any court having Jurisdiction. 

Sec. 22. An action to enjoin any nuisance defined In this title may be brougbt 
in the name of the United States by the Attorney General of the United States 
cr by any United States attorney or any prosecuting attorney of any state or 
any subdivision thereof or by the commissioner or his deputies or assistants. 
Sudh action shall be brought and tried as an action in equity and may be 
brought in any court having Jurisdiction to hear and determine equity cases. 
If it is made to appear by affidavits or otherwise, to the satisfaction of the 
court, or judge in vacation, that such nuisance exists, a temporary writ of 
injunction shall forthwith issue restraining the defendant from conducting or 
permitting the continuance of such nuisance until the conclusion of the trial. 
If a temporary injunction is prayed for, the court may issue an order restrain- 
ing the defendant and all other persons from removing or in any way interfer- 
ing with the liquor or fixtures, or other things used in connection with the 
violation of this act constituting such nuisance. No bond shall be required in 
instituting such proceedings. It shall not be necessary for the court to find 
the property involved was being unlawfully used as aforesaid at the time of 
the hearing, but on finding that the material allegations of the petition are 
true, the court shall order that no liquors shall be manufactured, sold, barter- 
ed, or stored in such room, house, building, vehicle, structure, or place, or any 
part thereof. And upon Judgment of the court ordering such nuisance to be 
abated, the court may order that the room, house, building, structure, boat, 
vehicle, or place shall not be occupied or used for one year thereafter : but the 
court may, in its discretion, permit it to be occupied or used if the owner, 
lessee, tenant, or occupant thereof shall give bond with suflScient surety, to be 
approved by the court making the order, in the penal and liquidated sum of 
not less than $500 nor more than $1,000 payable to the United States, and con- 
ditioned that intoxicating liquor will not thereafter be manufactured, sold, 
bartered, kept, or otherwise disposed of therein or thereon, and that he will 
pay all fines, costs, and damages that may be assessed for any violation of 
this title upon said property. 

Sec. 24. In the case of the violation of any injunction, temporary or perma- 
nent, granted pursuant to the provisions of this title, the court, or in vacation 
a Judge thereof, may summarily try and punish the defendant The proceed- 
ings for punishment for contempt shall be commenced by filing with the clerk 
of the court from which sudi injunction Issued information under oath setting 
out the alleged facts constituting the violation, whereupon the court or judge 
shall forthwith cause a warrant to issue under which the defendant shall be 
arrested. The trial may be had upon affidavits, or either party may demand 
the production and oral examination of the witnesses. Any person found 
guilty of contempt under the provisions of this section shall be punished by a 
fine of not less than $500 nor more than $1,000, or by imprisonment of not less 
than thirty days nor more than twelve months, or by both fine and imprison- 
ment. 

The purpose of the in junctional order in the instant case was to 
abate a nuisance such as is defined by section 21 of the act. It was not 
directed primarily at defendant. The injunction as to him was inci- 
dental to the main order — the abatement of the nuisance. The pleader 
followed section 22 as closely as possible. The language of the com- 
plaint follows the language of the statute. The location of the nui- 
sance is described with particularity and the connection of the various 
defendants (owner, tenant, and proprietor of the business conducted 
thereon) are all fairly and fully set forth. It was unnecessary to al- 
lege that the defendant had been prosecuted and convicted of a similar 
criminal offense in order to invoke the jurisdiction of a court of equity. 
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Nor can any hard and fast rule be announced to determine whether 
the building is in fact a common nuisance. 

[3] Counsel stresses the necessity of proving rq)eated sales in order 
to justify a finding of a common nuisance, citing U. S. v. Cohen (D. 
C.) 268 Fed. 420. But such a test is neither an accurate nor an exclu- 
sive one. The court might well conclude from evidence of a single 
sale that the room or the building was a common nuisance and that it 
was a place where liquor was "being manufactured, sold, kept or bar* 
tered" in violation of the statute. No doubt repeated sales of the same 
beverage on other occasions and under other circumstances might jus- 
tify greater certainty in the trier's mind as to the use to which the build- 
ing was being put. There could be, however, an almost irrefutable 
conclusion drawn from a single sale, provided the facts surrounding 
such sale warranted the inference that it was one of the ordinary and 
usual incidents of the business there conducted. To illustrate: As- 
sume A., B., and C. as strangers enter a room, having the appearance 
and equipment of a saloon, and well occupied by customers, and ap- 
proach the bar and, openly and in such a tone as to be heard by all, 
ask the price of a drink of whisky, are informed that it is 75 cents a 
drink, and thereupon pay the money. The whisky is poured out and 
there drunk, all in plain sight of those present. Could there be any 
question that such evidence would support a finding that the premises 
were being used as a common nuisance within the definition of section 
21 of the act? In fact, such evidence might be much more persuasive 
and conqlusive than several gifts or sales of liquor made secretly and 
by one other than the proprietor; also it might be more persuasive 
than the mere discovery under a search warrant of a considerable 
quantity of liquor contained in bottles, duly sealed, unaccompanied by 
any evidence that such liquor had been brought to the premises since 
tihe passage of the Volstead Act. 

[4] Criticism is also made of the character of the evidence received 
in support of the original bill and in support of the application to pun- 
ish the defendant for violation of the restraining order; the defend- 
ant's contention being that witnesses were permitted to testify to the 
character and alcoholic content of the beverage sold over the bar on 
the various occasions described. So far as whisky or wine is con- 
cerned, this court disposed of this question in the case of Sabutis v. U. 
S., 270 Fed. 209. But counsel contends that this decision was modified 
by this court in Berry v. U. S., 275 Fed. 680. When carefully read, 
there is no conflict between these two cases. In the Berry Case it was 
not even ordinary beer that was under consideration, and the witness 
in no way attempted to qualify himself. In the Sabutis Case the bev- 
erages sold were whisky and wine, and moreover, the witnesses qual- 
ified themselves as to their acquaintance with and use of whisky and 
wine. 

No extraordinary or unusual rule of evidence or exception to any 
rule is presented for our consideration in disposing of this assignment 
of error. Before one can give opinion evidence he must show his qual- 
ifications. One who has drunk whisky, who is familiar with its taste 
and smell, can give opinion evidence as to whether the beverage sold 



Digitized by 



Google 



426 278 FEDERAL REPORTER 

and drunk was whisky. If it appears that whisky has been sold, it 
would require no stretch of the law of judicial notice to conclude that 
whisky contains more than one-half of 1 per cent, of alcohol. How- 
ever, such witness, thus qualified, could unquestionably give his opin- 
ion as to the presence of an alcoholic content exceeding one-half of 1 
per cent. 23 Cyc. 265 ; Merkle v. State, 37 Ala. 139, 141 ; Pennacchio 
V. U. S. (C. C. A.) 263 Fed. 66, 67 ; Shaneyfelt v. State, 8 Ala. App. 
37Q, 373, 62 South. 331 ; People v. Mueller, 168 Cal. 526, 143 Pac. 750; 
Terr v. Pratt, 6 Dak. 483, 494, 43 N. W. 711; State v. Miller, 53 
Iowa, 84, 88, 4 N. W. 838; Comm. v. Owens, 114 Mass. 252, 253; 
Comm. V. Dowdican, 114 Mass. 257, 258; Burrell v. State, 25 Neb. 
581, 41 N. W. 399; Feddern v. State, 79 Neb. 651, 655, 113 N. W. 
127; Ruppert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141, 64 L. Ed. 260; 
Purity Extract Co. v. Lynch, 226 U. S. 192, 33 Sup. Ct 44, 57 U Ed. 
184. A recent decision in support of this conclusion is Rose v. U. S., 
274 Fed. 245, decided by the Circuit Court of Appeals for the Sixth 
Circuit July 19, 1921. 

The same reasoning applies with almost equal force to wine. As to 
beer, undoubtedly the court should be more careful ; but with a prop- 
er showing of qualification we see no reason why the witness should 
not give his opinion that the beverage sold and drunk was or was not 
beer. 

[5] But in the present case there was more than the testimony of 
the witnesses who stated that the beverage sold was whisky and beer 
and contained more than one-half of 1 per cent, of alcohol. The pur- 
chaser, upon entering the place, inquired about the price of the whisky, 
put his money on the bar, and asked for whisky. Defendant poured 
out some beverage and gave it to the customer. Presumably the pur- 
chaser received what he ordered and paid for. 23 Cyc. 265 ; State v. 
Cloughly, 73 Iowa, 626, 35 N. W. 652; Burrell v. State, 25 Neb. 590, 
41 N. W. 399; State v. Marks, 65 N. J. Law, 87, 46 Atl. 757. 

Moreover, we think there is a vast difference between the question 
propounded to the witnesses who gave the opinion attacked and the 
questions which defendant's counsel now argue are not the legitimate 
subjects of expert opinion. For a witness to give it as his opinion that 
a certain beverage contains alcohol is one thing. To attempt to give 
the exact alcoholic content is quite another matter. Users of whisky 
might not be able to tell within 20 per cent, the alcoholic content of 
such a drink, and yet could' safely and truthfully say it contained far 
more than one-half of 1 per cent. And the same may apply to the 
alcoholic content of beer. The difference in its effect as well as ita 
taste might, we think, well make the presence of more than one-half of 
1 per cent, of alcoholic content a subject for illumination by opinion 
evidence. Like all other evidence, its admissibility cannot be deter- 
mined by its weight. The cross-examination mi|;ht greatly weaken its 
persuasiveness ; but we are here dealing only with the question of its 
admissibility. 

[8] Referring to the error dealing with the service of the injunc- 
tional order, it appears that the pleader in all of these cases confused 
his Imowlei^ of the common law with the practice under the Code. 
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Instead of serving the injunctional order, he served, what might be 
called a writ of injunction. This writ, signed by the clerk, contained 
all the recitals of the injunctional order and the order abating the nui- 
sance, and fully and completely apprised the defendant of the contents 
of the restraining order. Defendant knew that the premises occupied 
by him had been condemned as a nuisance, and that he was restrained 
from selling liquor thereon in the manner and to the extent shown by 
the part of the order heretofore quoted. 

It might be added that the question is not squarely raised on this 
writ of error, because the record here warrants the finding that, in 
addition to serving this .writ of injunction, the restraining ofder was 
also served upon defendant. We make reference to the practice,, be- 
cause of the presence of the same question in other cases, and hold 
(without approving the practice) that defendant, being fully informed 
of the contents of the injunctional order by service of this writ, and 
also having heard the pronouncement of the judge in open court, can- 
not assert ignorance of the contents of the order he is charged with 
having violated. 

The constitutionality of these three sections, 21, 22, and 24, is at- 
tacked on the ground that they violate (a) the due process clause; 
(b) the provision for trial by jury ; and (c) the double jeopardy pro- 
visions of the Constitution. While conceding that the question of the 
constitutionality of the Volstead Act generally is now closed (National 
Prohibition Cases, 253 U. S. 350, 40 Sup. Ct. 486, 588, 64 L. Ed. 946L 
and that the provision defining intoxicating liquors is constitutional 
(RuK)ert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141, 64 L. Ed. 260), 
defendant relies upon the language of Justice McReynolds in the first- 
cited case, where he stated: 

"It is impossible ♦ ♦ ♦ to say with fair certainty what construction 
should be given to the Eighteenth Amendment. Because of the bewilderment 
whl<!h it creates, a multitude of questions will inevitably arise and demand 
solution here. In the circumstances I prefer to remain free to consider these 
questions when they arrive." 

Subsequently, in Street v. Lincoln Safe Deposit Co., 254 U. S. 88, 41 
Sup. Ct, 31, 65 L. Ed. 151, 10 A. h. R. 1548, the court seems to have 
given added finality to its determination that the Volstead Act is con- 
stitutional. Section 33 of the act alone was there construed, however, 
and we have approached this question upon the assumption that the 
sections under consideration were not included in any of the Supreme 
Court decisions referred to, and, as to them, the question is open. 

[7 J The attack upon these sections, based upon the ground that 
property was being taken without due process of law, must fail, we 
think, because of the decision of Mugler v. Kansas, 123 U. S. 623, 8 
Sup. Ct. 273, 31 L. Ed. 205, where the court said: 

''Bqually untenable Is the proposition that proceedings in equity for the pur- 
poses indicated in the thirteenth section of the statute are inconsistent with 
due process of law. 'In regard to public nuisances,' Mr. Justice Story says, 
*the jurisdiction of equity seems to be of a rery ancient date, and has been 
distinctly traced back to the reign of Queen Elizabeth. The Jurisdiction is 
applicable not only to public nuisances, strictly so called, but also to pur- 
prestnres upon public rights and property. ^ ^ ^ In case of public nui- 
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sances, properly so called, an Indictment lies to abate theoirand to punish the 
offenders. But an Information, also, lies in equity to redress the grievance by 
way of injunction.' 2 Story's Equity, S§ 921, 922. The ground of this juris- 
diction in cases of purpresture, as well as of public nuisances, Is the ability of 
courts of equity to give a more speedy, effectual, and permanent remedy than 
can be had at law. They cannot only prevent nuisances that are threatened, 
and before Irreparable mischief ensues, but arrest or abate those In progress, 
and, by perpetual Injunction, protect the public against them in the future; 
whereas, courts of law can only reach existing nuisances, leaving future acts 
to be the subject of new prosecutions or proceedings. This Is a salutary juris- 
diction, especially where a nuisance affects the health, morals, or safety of the 
community. Though not frequently exercised, the power undoubtedly exists 
in courts of equity thus to protect the public against injury." 

[8] The objection that defendant is deprived of right of trial by 
jury, and that, therefore, these sections are unconstitutional, possesses, 
we think, less merit. This question is also closed by at least two de- 
cisions of the Supreme Court. Eilenbecker v. Plymouth County, 134 
U. S. 31, 10 Sup. Ct. 424, 33 L. Ed. 801, and In re Chapman, 166 U. 
S. 661, 17 Sup. Ct. 677, 41 L. Ed. 1154. In the former case cited we 
find this language : 

"The contention of these parties Is that they were entitled to a trial by jury 
on the question as to whether, they were guilty or not guilty of the contempt 
charged upon them, and because they did not have this trial by jury they say 
tbat they were deprived of their liberty without due process of law within 
the meaning of the Fourteenth Am^idment of fhe Constitution of the United 
States." 

"If it has ever been understood that proceedings according to the common 
law for contempt of court have been subject to the right of trial by jury, we 
have been unable to find any instance of it It has always been one of the 
attributes — one of the powers necessarily incident to a court of justice — that 
it should have this power of vindicating Its dignity, of enforcing its orders, of 
protecting itself from Insult, without the necessity of calling upon a jury to 
assist it in the exercise of this power." 

[>] Equally conclusive are the decisions of the court supporting the 
power of the court to punish for contempt notwithstanding there are 
statutes authorizing criminal prosecutions for the commission of the 
acts condemned. In re Debs, 1S8 U. S. 564, 15 Sup. Ct. 900, 39 L. 
Ed. 1092 ; In re Chapman, supra ; Stead v. Fortner, 255 IH. 468, 99 
N. E. 680; Motrile v. Louisville & Nashville Railroad Co., 84 Ala- 
115, 4 South. 106, 5 Am. St. Rep. 342. In the case of In re Debs the 
court said : 

"The law is full of instances In which the same act may give rise to a civil 
action and a criminal prosecution. An assault with intent to kill may be 
punished criminally, under an Indictment therefor, or will support a dvU 
action for damages, and the same is true of all other offenses which cause In- 
jury to person or property. In such cases the Jurisdiction of the civil court 
is invoked, not to enforce the criminal law and punish the wrongdoer, but to 
compensate the Injured party for the damages which he or his property has 
suffered and it is no defense to the civil action that the same act by the 
defendant exposes him also to indictment and punishment in a court of crimi- 
nal jurisdiction. So here the acts of the defendant may or may not have been 
violations of the criminal law. If they were, that matter is for inquiry in 
other proceedings.^' 

[10] The contention that the temporary injunctional order expired 
in 10 days from its entry, because granted ex parte, is. without merit 
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Neither a court rule nor a general statute can overthrow the specific 
provisions of section 22 of this act. The rule of construction, 'Hjen- 
eralia specialibus non derogant," applies, and the specific provision of 
the Volstead Act roust prevail over any general enactment referring 
to the period of time during which a temporary restraining order 
granted ex parte may remain in force. 
The judgment is affirmed. 



AIXEN ▼. UNITED STATES. 

(drcult Court of Appeals, Seventh Oireolt. January 8, 1922.) 

No. 2949. 

1. Indmictloii «B»!(19— When eooit has jurlsilictloii, tonpowy inJomlloB 
moat be obeyecl raipardless of si^DMency of bilL 

Where the coart has jurisdiction over .the subject-matter, the measure 
of the required observance of a temporary Injunction order la not the 
bill filed, but the order itself, and defendant must yield obedience thereto, 
whether or not a cause of action is technically or snfflciently stated by 
the biU. 
& iDjoneaoii «8>128(1). 163(1)— Defendnnl may mm im dtamtai MB or 
diflsolve a tem|>ofiiry iqiuDelicM^ if bill fnsufBcieiit 

In a suit for an injunction, if the bill is not sufficient, defendant may 
move to dismiss, or may move to dissolve the temporary injunction issued 
under it. 

3. Intjimctioo <d=9230(3)— On eoobempi hearing, proceedii^ in aoit properly 

admissible to siiow anil pendbig and wrviee of IqlmieHoii. 

On the hearing of a cont^npt charge, based on vicAation of a tem- 
porary injunction restraining defendant finom conducting or permitting a 
public nuisance contrary to the Volstead Act, the original pleadings and 
other flies, including affidavits filed with the bill, were properly admitted 
to show that an action was pending, and that defendant had been served 
with an injunctional order. 

4. Ii^unefeion ^=s>231 — On eontempt hearing, eonrt could not have been eoo- 

fteed or misled by admissioii of moving alBdiavits, on wlilch injuiielloa 
granted. 

On' the hearing of a contempt charge, based on violation of a temporary 
injunction against conducting or permitting a public nuisance, in viola- 
tion of the Volstead Act, as the issue had reference only to occurrences 
after the injunction issued, while the affidavits filed with the bill were 
of facts whereon the order was issued, the court, trying the cause with- 
out a jury, could not have been confused or misled by such affidavits, 
which evidently were admitted, not as proof of their allegations, but 
only as a part of the moving papers in the cause. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the United States against William Allen. Order finding de- 
fendant guilty of contempt, and he brings error. Affirmed. 

J. P. Klein, of Oiicago, 111., for plaintiff in error. 

E. J. Brundage, Atty. Gen., and C. W. Middlekauff, U. S. Atty., and 
Jacob I. Grossman, both of Chicago, 111., for the United States. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

^S9For oUier cuses see same topic A KEY-NUMBER in aU Key-Numbered Digests a Indexes 
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ALSCHULER, Circuit Judge. The writ of error is prosecuted 
from an order of the District Court finding plaintiff in error guilty of 
contempt of court, through his violation of the terms of a temporary 
injunction order made November 26, 1920, restraining him from con- 
ducting or permitting a public nuisance upon the premises described, 
pursuant to a bill and affidavits filed under the provisions of the Vol- 
stead Act (41 Stat. 305). Most of the questions raised have been 
considered and disposed of by this court in the recently decided case 
of Lewinsohn v. United States, 278 Fed. 421. 

[1, 2] It is objected that the bill filed does not properly charge that 
a public nuisance was being conducted on the premises. Where the 
court has jurisdiction over the subject-matter, the measure of the re- 
quired observance of a temporary injunctional order is not the bill 
filed, but the injunctional order itself. To this the defendant in the 
action must yield obedience, regardless of whether or not a cause of 
action is technically or sufficiently stated by the bill. • If the bill is not 
sufficient, defendant may move to dismiss it, or may move to dissolve 
the temporary injunction issued under it. Here the bill was answered. 

[3, 4] It is further objected that, upon hearing of the contempt 
charge, the original bill and answer and other files, including affidavits 
filed with the bill, were admitted in evidence. Evidently the primary 
purpose of these was to show that there was an action pending, and 
that plaintiflF in error had been served with an injunctional order. This 
was, of course, not improper or erroneous. There was no error in ad- 
mitting the affidavits. They had no bearinp^ on the issue of contempt. 
The affidavits were of facts whereon the injunctional order was issued. 
The issue in the contempt proceeding was the violation of the injunc- 
tional order, and had reference only to occurrences after the injunc- 
tion had issued. Surely the court, which without jury tried the cause, 
was not confused or misled by these affidavits, which evidently were 
admitted, not as proof of the irrelevant allegations therein, but only 
as a part of the moving papers in the cause. 

As to alleged contempt, consisting of allied open sales of intoxi- 
cating liquors in the premises subject to the injunction, there was oral 
testimony, which was heard by the court, which, if true, was suffi- 
cient to justify the finding of contempt. There is nothing inherent 
in the evidence where from we would be warranted in disturbing the 
conclusions of fact reached by the District Court, which had ^tter 
opportunity than we have to pass upon the credibility of the witnesses 
and the weight of conflicting evidence. There is a slight discrepancy in 
certain dates appearing in an early order in the cause, but this had no 
bearing upon the rights of the parties. 

No reversible error appearing from the recoVd, the judgment of 
the District Court is affirmed. 
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MAKER T. CHICAGO, M. A ST. P. RY. CO. 

(Circait Court of Appeals, Seventh Circuit. December 29. 1921.) 

No. 8009. 

L RailftMub ^B>282(2)<^Vaiiaiiee belweeo vl^atuBao^ and proof as to eon- 
stgne^s wDrk wlwo fanjured held not falal. 

In a consignee's action for injuries caused by a car door becoming par- 
tially detached and striking him, there was no fatal variance between 
an allegation that he was injured when unloading the car and proof that 
he was injured while attempting to dose the door after partially un- 
loading it, where by the custom of the parties the unloading was not a 
continuous process, and the question of variance was not raised in the 
trial court, so that plaintiff was given no opportunity to amend. 

2. Railroads <=>282(2) — ^Varianee between pleading and proof as to cause of 

fall of tar door held not f ataL 

In a consignee's action for injuries from a defective car door, there was 
no fatal variance between an allegation that the door became partially 
detached as the direct and proximate result of its dangerous condition 
and proof that it fell because of plaintiff's exertion in attempting to dose 
it, where the question of variance was not made in the trial court. 

3. Rallroadls ^=»275(1)— Duty to deliver car reasonably safe* 

It was a railroad company's duty to deliver to a consignee a car in 
reasonably safe condition to be unloaded. 

4. Railroads «=s>282(9)— Negligenee in failing to furnish reasonably safe ear 

lidd for ivory. 

In an action for injuries sustained by a consignee when a car door 
which he was attempting to close came off the iron rail si^iporting it, 
heM, that the railroad company's negligence in failing to furnish a door 
in reasonably safe condition to use as doors are intended to be used was 
a question for the Jury. 

5. Evidence «=»691— Tiiat piatntiTa wiineaBes did not entirely mmborate 

liini^ or dUTered ftrom iifaD^ did not prodode reeovcry. 

In an action for injuries from the alleged defective condition of (ho 
door of a railroad car, plaintiff was not preduded from recovering be- 
cause his witnesses differed from him in some particulars, and with re- 
spect to others did not remember, since, though plaintiff may have vouch- 
ed for their integrity, he did not vouch for their powers of observation, 
or the completeness and accuracy of their memories in every par- 
ticular. 

€. Trial ^s»139(l)— ^Inesdon on motUMD for directed verdict for defendant 
is wiietlier plaintiff lias produced substantial evidenoe. 

On a motion for a directed verdict for defendant, the question is wheth- 
er plaintiff has produced substantial evidence in support of every ma- 
terial averment In his declaration, and not whether some of the evidence 
may be in conflict with other evidence. 

7. Railroads ^=»279— Defeetive ear door proximate cause of injury. 

Where a consignee's injury from a car door coming off the rail sup- 
porting it as he was attempting to close it would not have been Inflicted, 
but for the defective condition of the door, the defect was the proximate 
cause of the injury, though the injury would not have been incurred, if 
plaintiff had not touched the door. 

8. Negligenee ^S9l22(l)— Cootributory negligence affirmativo defense* 

Under federal law, contributory negligence is a defense which must be 
affirmatively established by defendant. 

^B>For other cas«8 aee same topic ft iOBT-NUMBBR 1b %l\ Key-Numbered Dlgetti A Indexes 
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9. NegllsMm ^=»136(26)— OonMbutoiy nef^lgeaob question for Jury. 

To warrant a directed yerdict, the defenflo of contcibtitory ne^gence 
must be conclusively established. 

10. RaUroadiB ^=»^82(9)-— ConMbulory negiigenee of eonsigme held question 

for Jury. 

Whether a consignee of a carload of ice was negligent in falling to 
discover the conditions which permitted the door to come off the rail sop- 
porting it and injure him as he was attempting to (dose it, or in failing to 
suspend delivery of ice to his customers until the carrier repaired the 
door, held a question for Uie jury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Edward Maher against the Chicago, Milwaukee & St. 
Paul Railway Company. Judgment on a directed verdict for defend- 
ant, and plaintiff brings error. Reversed, with directions. 

James C. McShane, of Chicago, 111., for plaintiff in error. 
Carl S. Jefferson, of Chicago, 111., for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. At the conclusion of plaintiff's evidence, 
defendant having introduced none, the court directed the jury to re- 
turn a verdict for defendant, and this writ of error challenges the re- 
sulting judgment 

Relationship of parties was that of consignee and common carrier 
by railroad. Plaintiff had been accustomed for some time to ship 
ice into Chicago on defendant's railroad in carload lots. Defendant 
would place the car on one of its sidings; and plaintiff would place 
in front of the door in the side of the car a platform, of a height to 
come slightly below the level of the car floor, so that ice could be trans- 
ferred from the car to the platform and thence to the wagons of plain- 
tiff's customers. 

[1,2] I. Variance. Plaintiff alleged: 

'The defendant delivered to the plaintiff a carload of ice, and in so de- 
livering it placed the car in which it was contained on the said track, at the 
said platform, for the purpose of having the ice removed ther^rom by the 
plaintiff on the said platform ; that in order that the said car might be un- 
loaded with an ordinary degree of safety by the plaintiff, it was necessary 
that the said car should be in an ordinary safe condition for the plaintiff to 
unload, and by reason of the premises it then and there became and was the 
duty of the defendant, in deUvering the said carload of ice as aforesaid, to 
exercise ordinary care to furnish a car which was in a reasonably safe con- 
dition for the plaintiff to unload ; yet the defendant, not mindful of its duty 
in this regard, and with utter disregard of the safety of the plaintiff in un- 
loading the said car, carelessly and negl^ntly used and furnished a car which 
was in a dangerous condition for the plaintiff to unload, in that the appliances 
by which the door of the said car which was on the side of the said car which 
was nearest to the said platform, was attached to the said car and held in its 
position on the said car, were so loose and otherwise out of repair, and in 
such defective condition, that the said door was likely to fall upon and injure 
the plaintiff, when he was unloading the said car; and while the plaintiff 
with all'^ufe care and diligence for his own safety was unloading the said 
car, and in so doing was standing on the said platform, the said door, as the 
direct and proximate result of the said dangerous condition, became partially 

<|a9Por 0Ui«r cases see same topic t K£Y-NUMBBR in aU K67'Niimbered Dlgesta ft IndeSM 
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detached from tbe said car, and struck against the plaintiff and knocked him 
from the said platform on which he, the plaintiff, was then and there stand- 
ing, and he, the plaintiff, was then and thereli^y knocked from the said plat- 
form to and upon the ground there, and thereby he was then and there great- 
ly injured." 

Proofs show that the car arrived on August Uth ; that on the 12th 
plaintiff removed ice for several customers; that between deliveries 
to customers he closed the car door; that he noticed certain defects 
in the door (as stated in the next paragraph hereof) ; that in continu- 
ing the process the next morning, the door, while he was endeavoring 
to close it, came off of the rail on which it was hung, and injured him. 
The first point of variance is that the averment is that he was injured 
"when he was unloading said car" and the proof is that he was in- 
jured during an attempt to close the car door. But according to the 
proven custom of these parties, the unloading was not a continuous 
process, and the opening and closing of the car door was a proper in- 
cident or part of the unloading. The other point is that the door did 
not fall as the direct and immediate result of its own defects, but be- 
cause of plaintiff's muscular exertion in attempting to close it. But 
a door is intended to be used; an^ allegations with respect to a defec- 
tive door (or any defective appliance or machine designed for human 
use) should not be construed to exclude a proper use thereof by the 
injured party. At all events the question of variance was not made in 
the trial court and plaintiff was not giveh an opportunity to amend 
as he might possibly have desired to do if the point had been raised. 

[3-8] IL Defendant's Negligence. It was defendant's duty to de- 
liver a car that was in a reasonably safe condition to be used for the 
purpose intended. Rid. Co. v. Freppon, 134 Ky. 650, 121 S. W. 454: 
Corbett v. Rid. Co., 215 Mass. 435, 102 N. E. 648 ; Rid. Co. v. Hummel, 
167 Fed. 89, 92 C. C. A. 541. Before the injury plaintiff observed 
the following defects : The car door, about 6 feet wide and 6 or 7 feet 
high, was constructed of boards about 6 inches wide placed perpen- 
dicularly, and was held together only by a cleat across the top ; the 
door was supported on a horizontal iron rail secured to the car above 
the doorway ; it hung upon the rail by means of two iron hooks or 
hangers, one at each end of the door ; there were no supports at the 
bottom of the door; above the rail was a canopy or guard of sheet 
metal which, as plaintiff understood the construction, was to keep 
rain from getting in at the top of the door and to prevent the hangers 
from getting off of the rail ; there was no handle with which to pull 
or push the door open or shut ; plaintiff found it hard to open or close 
the door ; if he pulled on one edge of the door, the board on that edge 
would come away from its fellows ; if he pushed, the door had some- 
thing of a scissors action. After the injury, in trying to see why the 
hanger at one end had come oft from ^he rail while he was endeavor- 
ing to close the door in the same manner he had succeeded in doing the 
day before, plaintiff observed that at the point of derailment the rail 
was sagged about half an inch, the canopy was arched up 3 or 4 
inches, and the hanger had worn down about 1 inch. This evidence 
would justify a finding that defendant had failed to furnish a door 
278 F.— 28 
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in a reasonably safe condition to use as doors are intended to be used. 
But defendant argues that the evidence should not be so taken, be- 
cause plaintiff produced two witnesses who failed to support him 
throughout. In some particulars they corroborated plaintiff; with 
respect to others they did not remember; and as to some they gave 
a different version. By producing the witnesses plaintiff may be said 
to have vouched for their integrity ; but he should not be held to have 
vouched for their powers of observation and the completeness and 
accuracy of their memories in every particular. Psychological tests have 
shown astonishing variations in the 'capacity to observe. It is a com- 
mon experience to find that of many joint observers of an occurrence 
no two are able to give conterminous versions. A party may be justly 
criticized for suppressing testimony; but he should not be prejudiced 
in his right to have the truth of his case passed on by the triers of 
facts because he produces all the credible witnesses of whom he has 
knowledge. On a motion for a directed verdict the question is whether 
plaintiff has produced substantial evidence in support of every mate- 
rial averment in his declaration, not whether some of the evidence 
may be in conflict with other evidence. Pajme, Director General of 
Railroads, v. G^lvin, 276 Fed. 15 (tEis circuit). 

[7] III. Proximate Cattse, Eiefendant urges that the proximate 
cause of the injury was plaintiff's muscular exertions in closing the 
door. In one direction this contention verges upon the question of 
variance, already considered, and in another direction upon contribu- 
tory negligence, which will next be taken up. Of course plaintiff's 
injury would not have been incurred if he had not touched the door. 
The same thing can be said of any injury' received while using any 
sort of defective appliance; but that fact does not change the other 
fact, that without the defect the injury would not have been inflicted. 

[8-10] IV. Contributory Negligence. Under federal law this is 
a defense which must be affirmatively established by defendant. To 
warrant a directed verdict it must be established conclusively. This 
defense may be drawn from the plaintiff's evidence ; and in the pres- 
ent case the only evidence bearing on the subject came from plaintiff 
himself. He testified that before the injury he had observed the 
general ramshackle condition of the door and its fan-like or scissors- 
like action; but not until after the injury had he observed the sag 
in the rail, the arch in the canopy, and the worn-down condition of 
the hanger. These latter things he undoubtedly could have discovered 
by inspection. They were the things which, in the rickety condition 
of the door, permitted the hanger to jump off of the rail. He did not 
discover them. He was a merchant, not a car inspector. Was it neg- 
ligence for him not to have discovered them and thereupon to have 
suspended delivery of ice to his customers (in midsummer) until on 
his complaint defendant had repaired the door? During all of the 
necessary occasions on the 12th he opened and closed the door without 
injury. "It worked hard," but it worked. And even if his retina had 
registered a photograph of the rail, the canopy, and the hanger, that 
would not be enough. For him to have apprehended the danger it 
would have been necessary for him mentally to have followed the ap- 
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plication of force on the edge of the door, to and through the boards 
held together only at the top, to and through the hanger in its rela- 
tion to rail and canopy, and to have realized the likelUiood or possi- 
bility of the hanger's being forced from the rail as it came to the en- 
larged space between the rail and the canopy. Compare Hawley v. 
C, B. & Q. Rid. Co., 133 Fed. ISO, 152, 153, 66 C. C A. 216. Would 
a reasonably prudent man under the circumstances have realized that 
he must quit using the door for its intended use or take upon himself 
the consequences of its further use? In our opinion reasonable and 
fair-minded men might differ in their answers, and the question should 
therefore have been submitted to the jury. 
The judgment is reversed, with the direction to grant a new trial. 



FRANKLIN BRASS FOUNDR¥ 00. et al. ▼. SHAPIRO A ARONSON, Inc. 

(Glrcnit Ck>nrt of Appeals, Third Olrcnit. December 21, 1921.) 

No. 2715. 

1. Patents «s>222— Mark on patented aiilde must state day of patent issue. 

To comply with Rev. St § 4900 (Ck>mp. St. S 9446), the mark on a pat- 
ented article must state the day, as well as the month and year, the 
imtent was granted. 

2. Patents ^=»222 — ^Notice of InfHngement of article not marked must be as 

specific as required statotoiy mark; '*dwo noHee.** 

To constitute *'diie notice" of infringement of an unmarked patented 
article, whidi will entitle the patentee to recover damages for the in- 
fringement, under Rev. St ( 4900 (Comp. St. S 9446), the actual notice 
must be as specific as that required by the statute to be marked upon the 
article, and a mere statement to a defendant by a person unknown to 
him that his article is an infringement of a patent is not sufficient 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Due Notice.] 

3. Patents <e=»222— «a>amagc»/' in Rev. St. § 4900 (Comp. St § 9446), in- 

cludes profltSL 

In Rev. St § 4900 (Comp. St § 9446), providing that where the pat- 
ented article has not been marked and no notice of infringement given, 
"no damages shall be recovered by the plaintiff," the word "damages" in- 
cludes profits. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Damage — Damages.] 

4. Patents ^=»322— Where no infiiogement is found prior to filing of Mll» 

tiwre can be no aeeoonting for damages or profits. 

Under Rev. St. § 4921 (Comp. St. § 9467). providing that, "upon a de- 
cree being rendered ^ ^ * for an infringement" plaintifT shall be 
entitled to recover profits and damages, a decree finding infringement is 
a prerequisite to an accounting, and where by reason of failure to mark 
the patented article or to give notice as required by Rev. St. f 4900 (CJomp. 
St ( 9446), no actionable infringement can be found prior to the filing of 
the bill, an accounting may not be directed for subsequent infringement. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

^s»For other cases tee tame topic t KBY-NUMBER In all Key- Numbored DigesU ic lodexea 
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Suit in equity by Shapiro & Aronson, Inc., against the Franklin 
Brass Foundry Company and A. Slotko. Decree for complainant 
and defendants appeal. Modified and affirmed. 

For opinions below, see 268 Fed. 551 ; 272 Fed. 176. 

Hector T. Fen ton. of Philadelphia, Pa., for appellants. 
Dodson & Roe, of New York City (E. Hay ward Fairbanks and J. 
Bonsall Taylor, both of Philadelphia, Pa., of counsel), for appellee. 

Before WOOLLEY and DAVIS, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. Shapiro & Aronson, Inc., by its bill of 
complaint filed January 26, 1920, charges the defendants, Franklin 
Brass Foundry Company, a corporation, and A. Slotko, with infringe- 
ment of complainant's letters patent No. 5,296 for a design for a light- 
ing fixture arm, and prays an injunction and an accounting. The joint 
and several answer of the defendants alleges, in part, that the plaintiff 
made and sold quantities of the arm without fixing thereon notice of 
the patent, as required by R. S. § 4900 (Comp. St. § 9446), and with- 
out, in the alternative, giving to the defendants, prior to the filing of 
the bill, any legally sufficient actual notice of the infringement. The 
court below found the patent valid and infringed, and "that the de- 
fendants were given actual notice of the patent and their infringement 
in 1919, and continued to sell after said notice." A decree was en- 
tered, granting an injunction and directing an accounting of profits 
from February 4, 1919, the date of the patent, and an accounting of 
damages "since defendants received notice of the patent." The de- 
fendants here challenge the findings of notice and subsequent infringe- 
ment, and the decree in so far as it directs an accounting. 

[1] R. S. § 4900, made it the duty of the complainant herein to give 
sufficient notice to the public of its patent by fixing upon the arm the 
word "Patented," together with the day and year the patent was grant- 
ed, and directs that — 

"In any suit for infringement, by the party failiniEr so to mark, no damages 
shall be recorered by the plaintiff, except on proof that the defendant was 
duly notified of the infringement, and continued, after such notice, to make, 
use, or rend the article so patented.*' 

The marking fixed upon the patented arm by the complainant speci- 
fied the month and year, but not the day, the patent was granted. 
The complainant does not contend that such marking meets the re- 
quirements of the statute. The court below held it insufficient, and 
we concur in that view. Hawley v. Bagley, Fed. Cas. No. 6,248. 

[2] The evidence upon which rests th^ findings that the defendants 
w^re given actual notice of the patent, and that after such notice they 
continued to infringe, consists only of the testimony of the defendant 
Slotko, called, as under cross-examination, by the complainant. His 
testimony as to notice is very meager. It is in substance that a man 
called upon him and told him that the arm being sold by him ( Slotko) 
was an infringement of a patent. It does not appear from the evidence 
that the man gave his name, stated for whom he was acting, or indi- 
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cated, either by its nambcr, or the day and year it was granted, or by 
the name of the patentee, or by the character or subject-matter of the 
patent, what patent Slotko was charged with infringing. The state- 
ment made by the stranger to Slotko was, according to the latter's 
testimony, in our opinion no more than a mere accusation. If the ac- 
tual notice given to Slotko was more complete than is shown by his 
testimony, the burden of so proving rested upon the complainant. 
This burden it did not meet. Actual notice must be«ictually proved, 
and cannot be assumed as a legal inference from any facts which 
amount not to actual proof of the fact, and we think that a defend- 
ant is not "duly notified," within the meaning of the statute, unless the 
facts with which he is supplied would, if fixed upon the patented ar- 
ticle, constitute "sufficient notice." N. Y. Pharmical Ass'n v. Tilden 
(C. C.) 14 Fed. 740. 

Nor do we find proof that the Foundry Company, the remaining 
defendant and the manufacturer of the arms sold by Slotko, was bet- 
ter notified than the latter. Here, again, the only evidence is the tes- 
timony of Slotko. It is limited to the statement that, after the strang- 
er called upon him, he wrote to the Foundry Company. The letter was 
not introduced in evidence, nor were its contents otherwise proved. 
It may not be presumed that the information therein contained went 
beyond that given by the stranger to Slotko. Consequently the evi- 
dence, as we understand it, fails to show that prior to the filing of 
the bill of complaint either form of notice prescribed by the statute 
was given to either defendant. Manifestly, then, there is no oppor- ' 
tunity to find that, prior to the filing of the bill, either defendant con- 
tinued after notice to make, use, or vend the patented article. 

[3] How do these findings aifect the decree for an accounting? 
Under the express provisions of R. S. § 4900, the absence of notice, 
constructive or actual, to the defendants prevents recovery by the 
complainant of "damages" from either defendant for any act done by 
the latter — at least prior to the filing of the bill of complaint. If, how- 
ever, the word "damages," as used in that section of the Revised Stat- 
utes, does not include "profits," the plaintiff is entitled to a decree 
directing an accounting of "profits" from February 4, 1919, the date 
of the patent ; but if "damages," as there used, does include "profits," 
then it is plain that recovery of "profits" is likewise prohibited for any 
act done by either defendant — at least prior to the filing of the bill. 
Hence it becomes necessary to determine whether the word "damages," 
as used in R. S. § 4900, includes or excludes profits. The decisions 
of the District Courts upon this point undoubtedly show much con- 
trariety in their views, thereby shrouding the question in some doubt. 
To remove the question from its present uncertainty, so far as that 
may be done by the deliberate judgment of this court, and to reach a 
satisfactory judgment, it will be necessary to review the course of 
legislation and judicial decisions, so far as it bears upon the matter, 
from the beginning, first observing, however, that the provisions of 
R. S. § 4900, denying damages to a complainant under the conditions 
there specified, had their origin in section 13 of the Patent Act .of 
March 2, 1861 ( 12 Stat. 246), that courts of equity were at the time 
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of the passage of that act without jurisdiction to award to a com- 
plainant in a patent suit damages in addition to profits, and that the 
right of a complainant to recover in a court of equity damages in ad- 
dition to profits, now provided for in R. S. § 4921 (Comp. St § 9467), 
was first conferred by section 55 of the Consolidated Patent Act of 
1870 (16 Stat. 198 [Comp. St. § 9467]). 

The history of the jurisdiction in equity of the federal courts over 
patent suits wa# reviewed in Root v. Railway Co., 105 U, S. 189, 26 
L. Ed. 975. Jurisdiction of cases arising under any law of the United 
States granting or confirming to inventors the exclusive right to their 
inventions was first expressly conferred by Congress upon the Circuit 
Courts of the United States in equity by the Act of February 15, 
1819 (3 Stat. 481, c. 19). Theretofore Congress had passed three 
statutes in execution of the power granted to it by the Constitution 
to promote the progress of science and useful arts. Each of those acts 
dealt only with actions at law. The first, passed April 10, 1790 (1 
Stat. 109), made the infringer of a patent liable to forfeit and pay to 
the patentee such damages as should be assessed by a jury, and, more- 
over, to forfeit to the person aggrieved the infringing thing. The 
second, or Act of February 21, 1793 (1 Stat. 318), fixed the damages 
the infringer should forfeit and pay at a sum equal to three times the 
price for which the patentee had usually sold or licensed the use of 
the invention. The third, enacted April 17, 1800 (2 Stat. 37), again 
changed the rule, and required the infringer to pay to the patentee "a 
sum equal to three times the actual damage sustained by such patentee." 

Mr. Justice Livingston, in the year 1811, sitting at circuit, in Liv- 
ingston V. Van Ingen, 1 Paine, 4S, Fed. Cas. No. 8,420, held that, Con- 
gress having confined the remedy for a breach of patent rights to an 
action at law, a Circuit Court of the United States sitting as a court 
of equity could npt entertain cognizance of a bill to restrain the in- 
fringement of a patent, where both parties were citizens of the same 
state, and dismissed the bill. Congress supplied that defect of juris- 
diction by the Act of February 15, 1819 (3 Stat. 481), which provided : 

"That the Circnlt Courts of the TJnitGd States shall have original cog- 
nizance, as well in equity as at law, of all actions, salts, controversies, 
and cases, arising under any law of the United States, granting or confirming 
to authors or inventors the exclusive right to their respective writings, in- 
ventions, and discoveries: and upon any Wll In equity, filed by any party 
aggrieved in any such cases, shall have authority to grant injunctions, ac- 
cording to the course and principles of courts of equity, to prevent the viola- 
tion of the rights of any authors or inventors, secured to them by any laws 
of the United States, on such terms and conditions as the said courts may 
deem fit and reasonable." 

In 1825 Mr. Justice Thompson had occasion to consider, in Sulli- 
van V. Redfield, 1 Paine, 441, Fed. Cas. No. 13,597, the nature of equi- 
ty jurisdiction in patent suits and the effect of the act of 1819. He 
said : 

'The equity jurisdiction exercised by the court over patents for invei^- 
tions is merely in aid of the common law, and In order to give more complete 
effect to the provisions of the statute under which the patent is granted.'^ 
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Referring to the act of 1819, he added : 

"This act does not enlarge or alter tbe powers of the court over the subject- 
matter of the bill or the cause of action. It only extends its jurisdiction to 
parties not before falling within it Before this act It had been held that 
a citizen of one state could not obtain an injunction in the (^rcuit Court for 
a violation of a patent right against a citizen of the same state, as no act 
of Congress authorized such suit. ♦ • ♦ This act removed that objec- 
tion, and gave the jurisdiction, although the parties were citizens of the 
same state. But in the exercise of the jurisdiction in all cases of granting 
injunctions to prevent the violation of patent rights, the court is to proceed 
according to the course and principles of courts of equity in such cases. So 
that the questions presented in tbe present case are precisely where they 
would have been without this act." 

The Supreme Court, in Stevens v.. Gladding et al., 17 How. 447, 15 
L. Ed. 155, said: 

••There is nothing in this act of 1819 which extends the equity powers of 
the courts to tbe adjudication of forfeitures; it being manifestly intended 
tliat the jurisdiction therein conferred should be the usual aod known ju- 
risdiction exercised by courts of equity for the protection of analogous 
rights. The prayer of this bill for the penalties must therefore be rejected. 
The remaining question is, whether there ought to be a decree for an account 
of the profits. The coraplalnnnt has not prayed for such an account, nor 
have the defendants stated one In their answer; but the bill does pray 
for general relief. The right to an account of profits is incident* to the right 
to an injunction in copy and patent right cases. Colbum v. Slmms, 2 Hare, 
554 ; 3 Dan. Ch. Pr. 1797. And this court has held, in Watts et al. v. Waddle 
et al. 6 Vet. t^89, that where the bill states a case proper for an account one 
may be ordered under the prayer for general relief. See also 2 Pet 912 ; 14 
Pet 156; 16 Pet 195; 9 How. 405.'* 

The act of 1819 was embodied in section 17 of the Act of July 4, 
1836 (5 Stat. 117), the latter act making the jurisdiction of the courts 
of the United States in patent causes exclusive. 

It now becomes important to learn from what aspect the Supreme 
Court has viewed profits as awarded in a court of equity. Se)rmour 
et al. V. McCormick, 16 How. 480, 14 L. Ed. 1024, decided in 1853, 
was an action at law. The court below had instructed the jury that a 
plaintiff, havingf established his right to a verdict against an infring- 
er, was entitled to the "actual damages" he had sustained by reason 
of the infringement, and that such damages might be detgjfpiined by 
ascertaining fiie profits which in its judgment he would) "N?e made 
had the infringer not interfered with his rights. In cx^ ec*^^S ^^ 
assignments of error directed at the charge to the jury,' .,* Si^preme 
Court, after citing some hypothetical cases of inf ringemetit, said : 

"In sneh cases the profit of the Infringer may be the ony criterion of the 
actual damage of the paten ti>e. * * * It is only where, from the peculiar 
drcmnstances of the case, no other rule can be found, that the defendant's 
Iiroflts become the criterion of the plaintlft*s loss." 

Dean v. Mason et al., 20 How. 198, 15 L. Ed. 876, decided at the 
Deceniber term, 1857, was a case of a bill for an injunctioa and ac- 
count. It was there expressly held that the amount of profits, in 
general, is the damage done to the owner of the patent and that under 
certain circumstances the court has power to increase thg damages. 
The court said : 
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*The decree was entered, on the report of the master, for the estimated 
amount of profits which the defendant, with reasonable diligence, might have 
realized; not what, in fact, he did realize. This Instruction was erroneous. 
The rule in such a case is, the amount of profits received by the imlawfu^ 
use of the machines, as this. In general. Is the damage done to the owner 
of the patent. It takes away the motive of the Infringer of patented rights^ 
by requiring him to pay the profits of his labor to the owner of the patent. 
Generally, this is sufficient to protect the rights of the owner; but where 
the wrong has been done, under aggravated circumstances, the court has 
the power, under the statute, to punish it adequately, by an increase of the 
danioifea,** (Italics ours.) 

It is not without significance that the Congress, within three years 
after the decision in Dean v. Mason, embodied in the Act of March 2. 
1861, § 13 (12 StaL 246), the provision that— 

''on failure of which [the marking of the article or the labeling of the pack- 
agej> in any suit for the infringement of letters patent by the party failing 
so to mark the article the right to which is infringed iUK>n, no damage shall 
be recovered by the plaintifl, except on proof that the defendant was duly 
notified of the infringement, and continued after such notice to make or vend 
the article patented." 

Wc think it a reasonable presumption that the word "damage,*^ 
found in the* act of 1861, was there used in the same generic sense as in 
Dean v. Mason. But we need not rest on this presumption. After the 
passage of the act of 1861, but before the passage of the act of 1870, 
authorizing a court of equity to award ^'damages'' to a plaintiflf, the 
case of Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 566, was con- 
sidered by the Supreme Court. That was a suit in equity in which, it 
having been decided before the passage of the act of 1870, profits, 
only, and not damages, could be awarded by way of pecuniary relief. 
After quoting the thirteenth section of the act of 1861, the court (9 
Wall, at page 801, 19 L. Ed. 566) said: 

"It is said that the hlU contains no averment on tliis subject [notice], and 
that the record is equally barren of proof that any such notice was ever 
given to the defendants, eiccept by the service of process, upon the filing of 
the bill. Hence, it is insisted tiiat the master should have commenced his 
account at that time, instead of the earlier period of the beginning of the 
infringement. His refusal to do so was made the subject of an exception. 
The answer of the defendants is as silent upon the subject as the bill of the 
complainant^.. No such issue was made by the pleadings. It was too late 
for the di^^jJUnts to raise the point b^ore the master. They were con^ 



eluded hfc^ . ^ previous silence, and must be held to have waived it It 
cannot b^^^Judered here." 

V 

It was there held that the point of notice was waived by the plead- 
ings. A waiver presupposes the existence of a right The court as- 
sumed, without question or intimation of doubt, that the statute applied 
to a suit in equity, in which **profits" only were involved, A like as- 
sumption by the same court is found in Sessions v. Romadka, 145 U. 
S. 29, 49, 12 Sup. Ct. 799, 36 L. Ed. 609. That case arose after the 
passage of the act of 1870 conferring upon a complainant the rig^ to 
recover in equity damages in addition to profits, as now provided in 
R. S. § 4921, but the point raised therein was that the plaintiff should 
not recover profits, owing to a noncompliance with the requirements 
of R. S. § 4900. The court overruled the contention of the defendant 
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upon the ground that it was not properly raised by the answer, but 
again gave no intimation that R. S. § 4900 was not applicable to profits. 
It cited with approval both Rubber Co. v, Goodyear, supra, apd Allen v. 
Deacon, 10 Sawy. 210, 21 Fed. 122. In the latter case the court, refer- 
ring to R. S. § 4900, said: 

"I thiok, however, the fair construction of the provision of the statute is 
that the, recovery shall not be had upon Infringements occurring while the 
Infringer Is ignorant of the patent under the •conditions stated in the statute, 
but shall be limited to the infringements arising after notice.'^ (Italics ours.) 

In the case of Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 860, ap- 
parently begun before the passage of the act of 1870, exception was 
taken to the allowance of interest upon the profits found by the master 
to be due to the plaintiff. Mr. Justice Strong, speaking for the court 
( 14 Wall, at page 653, 20 L. Ed. 860) , said : 

"We add only that in our opinion the detaidant should not have bera 
charged with interest before the flnal decree. The profits which are recov- 
erable against an infringer of a patent are in fact a compensation for the 
injury the patentee has sustained from the invasion of his right. They are 
the measure of hl.«^ dama^efs. Thouffh called profits, they are really dnmapefi, 
and unliquidated until the decree la made. Interest la not gaierally allowable > 
upon unUauidated damages." (Italics ours.) 

This rule was followed in Parks v. Booth, 102 U. S. 96, 26 L. Ed. 54, 
and in other cases. In Birdsall ct al. v. Coolidge, 93 U. S. 64, 23 L. 
Ed. 802, it was held that prior to the passage of the act of 1870 the 
owner of a patent, whose rights had been infringed, had his election 
between two remedies, namely, he might proceed in equity and re- 
cover the gains and profits which the infringer had made by the unlaw- 
ful use of his invention, the infringer in such a suit being regarded as 
the trustee of the owner of the patent as respects such gains and prof- 
its, or he might sue at law and recover as damages compensation for 
the injury without regard to the infringer's gains or losses. That the 
recovery in each instance was considered by the Supreme Court as 
"damages" was, however, made clear. Referring to the recovery at 
law it said : 

«• • • rphe measure of damages in such case being not what the de- 
fendants had gained, bnt what the i>laintiff had lost" 

And with respect to the recovery in equity added : 

"Gains and profits are still the proper measure of damages in equity suits. 
• • ♦ " (ItaUcs ours.) 

The same court in Root v. Railway Co., 105 U. S. 189, 214, 26 L. Ed. 
975, dealing with the contention that the infringer of a patent right 
is by construction of law a trustee for the patentee of the profits de- 
rived from his wrong, and that a court of equity, in the exercise of 
its acknowledged jurisdiction over trusts and trustees, will require 
him to account as trustee, without reference to any other relief, and 
after referring to cases cited by counsel apparently sustaining this con- 
tention, made it plain that the infringer is not a trustee and that prof- 
its constitute merely a measure of damages. It was there said : 

"It Is true that It is declared in those capes that, in suits in equity for 
relief against infringements of imtentSi the patentee, succeeding in establish- 
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uig his right, is entitled to an account of the profits realised by the infringer, 
and that the rule for ascertaining the amount of such profits is that of 
treating the infringer as though he were a trustee for the j^&texitee, in re- 
spect to profits. But it is nowhere said that the patentee's right to an ac- 
count Is based upon the idea that there is a fiduciary relation created be- 
tween him and the wrongdoer by the fact of Infringement, thus conferring 
jurisdiction upon a court of equity to administer the trust and to compel 
the trustee to account. Tl\Rt would be a reductio ad absurdum, and, if ac- 
cepted, would extend the Jurisdiction of equity to every case of tort, where 
the wrongdoer had realized a pecuniary profit from his wrong. All that was 
meant in the opinions referred to was to declare according to what rule of 
computation and measurement the compensation of a complainant ^ould be 
ascertained in a court of equity, which, having acquired Jurisdiction upon 
some equitable grounds to grant relief, would retain the cause for the sake 
of administering an entire remedy and complete Justice, rather than send 
him to a court of law for redress in a second actlcm." 

As hereinbefore stated, R. S. § 4900, had its origin as section 13 of 
the act of 1861, and became section 38 of the Consolidated Patent 
Act of 1870 (Comp. St. § 9446). R. S. § 4921, had its origin as section 
55 of the latter act. The word "damages," as used in R. S. § 4921, 
unquestionably means damages of a compensatory character. Birdsall 
et al. V. Coolidge, 93 U. S. 64, 69, 23 L. Ed. 802. And we think that, 
if the use of the word "damages" in section 38 and again in section 55 
gives rise to a presumption that the word is used in the same sense 
in each section, that presumption is more than overcome by the history 
of the two. sections and the decisions of the Supreme Court 

In view of what has been hereinbefore said, we see no escape from 
the conclusion that the word "damages," as used in R. S. § 4900, in- 
cludes, profits. We think this conclusion in accord with prior deci- 
sions of this court. In American Caramel Co. v. Thomas Mills & 
Bro., 162 Fed. 147, 89 C. C. A. 171 (C. C. A. .3), in which no proof 
was made that the complainants marked their machines, or otherwise 
notified the defendants as required by the statute (R. S. § 4900), **an 
account for anything preceding the filing of the bill" was refused, 
and the infringement prior to notice declared to be "presumptively in- 
nocent." This case was followed in Maimen v. Union Special Mach. 
Co., 165 Fed. 440, 91 C. C. A. 384 (C. C. A. 3). The Circuit Court 
of Appeals for the Second Circuit, in Gibson v. American Grapho- 
phone Co., 234 Fed. 633, 148 C. C. A. 399, sustained the court below 
in refusing an accounting because of the failure of the complainants 
toxomply with the requirements of section 4900 of the Revised Stat- 
utes regarding the giving of notice. There are many other cases bear- 
ing upon the question in hand, some of which are in accord with the 
views here stated, but we think it unnecessary to review them. 

[4 ],The conclusion that no recovery either of profits or of dam- 
ages of a compensatory character may be had for infringements oc- 
currinpf while the infringer is without one or the other forms of notice 
prescribed by the statute, and the findings that in this case the defend- 
ants were without notice of either kind, at least until the bill of com- 
plaint was filed, would put an end to the question of accounting, were 
it not for the fact that it has been held that the filing of a bill of com- 
plaint is actual notice under the statute, and that profits and damages 
may be recovered in such suits for infringements, if any, occurring 
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subsequent to the filing of the bill. It was so ruled by this court in 
Maimen v. Union Specialty Co., supra. It was likewise so decided in 
the Second Circuit in Westinghouse Elec. & Mfg. Co. v. Condit Elec. 
Mfg. Co. (C. C.) 159 Fed. 154, and in Underwood Typewriter Co. 
V. Elliott-Fischer Co. (C. C.) 171 Fed. 116. Such a right was denied 
by Judge Dallas in Matthews & Willard Manuf g. Co. v. National Brass 
& Iron Works (C. C.) 71 Fed. 518, and by Judge Mayer in Gibson v. 
American Graphophone Co., affirmed on appeal in 234 Fed. 633, 148 
C. C. A. 399. We think, however, that the question has long been 
settled by the Supreme Court in Marsh v. Nichols, Shepard & Co.. 
128 U. S. 60S, 616, 9 Sup. Ct. 168, 172 (32 L. Ed. 538), where it was 
said: 

"The position that an accounting for profits earned subsequently could 
be claimed in this suit is not tenable. An accounting for such profits after 
suit can be demanded only where the infringement complained of took place 
preyiously and continued afterwards." 

So far as we have been able to discover, the rule there laid down 
has not been annulled or modified by that court, and, in view of our 
finding that the evidence does not show infringement after notice 
prior to the filing of the bill, that case authoritatively denies to the com- 
plainant herein a right to a decree for an accounting for profits. It 
is manifest, from the express language of this court in Maimen v. 
Union Specialty Co., 165 Fed. 440, 441, 91 C. C. A. 384, that the case 
of Mar^ V. Nichols, Shepard & Co. was not called to its attention, 
and we assume that other courts whose opinions coincide with that 
of this court in the Maimen Case were also without the benefit of the 
decision in the Marsh Case. It seems clear thai in general no dis- 
tinction can be made between the right to recover subsequent profits 
and the right to recover subsequent compensatory damages under like 
circumstances, and that, consequently, a denial of a decree for an 
accounting for compensatory damages, if any, sustained after the fil- 
ing of the bill, could be safely rested upon the ruling in Marsh v. Nich- 
ols, Shepard & Co., supra ; but there is also another ground upon which 
such denial may here be placed. 

The right to recover compensatory damages in a court of equity 
rests solely upon R. S. § 4921, and that section makes the entry of a 
decree of "infringement" a prerequisite to the recovery of damages. 
In a case where R. S. § 4900, is not involved, infringement, as so used 
in R. S. § 4921, means, of course, any infringement prior to the filing 
of the bill, and, an account being ordered, it may include, not only in- 
fringements prior to the filing of the bill, but those (at least of the 
same kind) up to the date of the filing of the master's report. But, 
as said by the learned judge in the court below, in his opinion upon 
the motion for a reargument : 

"When there Is a controversy, however, with respect to a compliance with 
R. S. S 4900, two facts must be found by the court. One is that the notice, 
constructive or actual, required by tho statute has been given, and the other, 
that acts of infringement followed the notice. The duty of making neither 
of these findings can be delegated to a master. The finding is a judicial act, 
which cannot be delegated. Both facts are in controversy." 
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We think this a correct statement of the law, and that it necessarily 
implies that the word "infringement," as used in R. S. § 4921, means, 
when R. S. § 4900, is involved, "infringement after notice," and this 
is a conclusion to which we are likewise led by Dunlap v. Schofield, 
152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426, Lowell Manuf'g Co. 
v. Hogg (C. C.) 70 Fed. 787, American Caramel Co. v. Thomas Mills 
& Bro., 162 Fed. 147, 89 C. C. A. 171 (C. C. A. 3). and paany similar 
cases, which hold in effect that, in order to recover damages for in- 
fringement prior to the filing of the bill, there being no waiver, ex- 
press or implied, the complainant must allege that the articles sold by 
him were marked as required by the statute or that actual notice of 
infringement was given to the defendant. Clearly, then, under such 
allegations, the only infringement alleged, and, consequently, the only 
infringement for which a decree may be rendered for an accounting 
for compensatory damages for acts of the defendant occurring even 
prior to the filing of the bill, is an infringement after notice. As no 
act of infringement after notice occurred in this case prior to the fil- 
ing of the bin, and as under the express provisions of R. S. § 4921, a 
decree for infringement is a prerequisite to the recovery of compen- 
satory damages, there is no evidence in this case to support a decree 
for infringement, and consequently there may be no decree for an ac- 
counting for compensatory damages. 

The soundness of the decree, in so far as it directs the issuance of 
the writ of injunction, was not questioned. As the answer of the de- 
fendants denied the validity of the patent, we think that there was no 
error in admitting the depositions, and that the stage of the case at 
which they should be admitted was within the discretion of the trial 
court. t 

For the reasons herein stated, we are of the opinion that the com- 
plainant was not entitled to recover either profits or compensatory 
damages, and that the decree should be so modified. 
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CHENEX TALKING MACH. CO. v. VICTOR TALKING MACH. CO. 
VICTOR TALKING MACH. CO. v. CHENEY TALKING MACH. CO. 

(drcnit Conrt of Appeals, Sixth Orcait Decesaber 15, 1921.) 
Nos. 8584, 8585. 

L FUtooto «s»328— 814J86, daim 42, for tafldng maefaine, bold not tnfriiigecl. 

The Johnson patent. No. 814,786, for a talking machine, claim 42, whl<di 
relates to the sound conveyor, consisting of a constantly tapering sound 
tube and the horn proper coupled thereto, construed in the light of the 
specification, held not infringed. 
t. Patents <dE=»328-«L4,848^ dalms 7 aad 11, for talkii^ maehliie horn, held 
not Infringed. 

The Johnson patent, Na 814,848 for horn for talking machines claims 
7 and 11, held not infringed. 

Appeal and Cross-Appeal from the EHstrict Court of the United 
States for the Southern Division of the Western District of Michigan ; 
Clarence W. Sessions, Judge. 

Suit in equity by the Victor Talking Machine C6mpany against the 
Cheney Talking Machine Company. From the decree, both parties 
appeal. Affirmed on complainant's appeal, and reversed on defendant's 
appeal. 

For opinion below, see 275 Fed. 444. 

Wm. Houston Kenyon, of New York City (John D. Myers and 
George T. Bean, both of Camden, N. J,, Loyd H. Sutton, of Washing- 
ton, D. C, and Theodore S. Kenyon, of Washington, D. C, on the 
brief), for plaintiff. 

Edward Rector, of Chicago, 111. (Geoi^ L. Wilkinson, of Chicago, 
111., on the brief), for defendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. This is the usual infringement suit 
brought by the Victor Company against the Cheney Company, based 
upon claims 42 of patent No. 814,786, and 7 and 11 of patent No. 
814,848, both issued March 3, 1906, to E. R. Johnson, and assigned to 
the Victor Company. The District Court held that claims 7 and 11 
were not infringed, but that claim 42 was valid and infringed. Both 
parties appeal. 

[1] Passing by other questions, we have thought proper to de- 
votse our attention chiefly to the issue of infringement of claim 42. 
That disposed of, the issues under claims 7 and 11 give less trouble. 
Qaim 42 is of that type which seems to be simple and clear enough 
as applied to the particular structure described and shown in the patent, 
but which becomes thoroughly ambiguous when application is sought 
to the variant structure of a future defendant. It is also of that t3rpe 
where, without distortion of any word beyond the common meaning, 
the language may be read upon defendant's structure, but where many 
things warn against the breadth of construction necessary to such ap- 
plication. Since the case presents an unusually complicated . instance 
of the t5rpical difficulties, and since our conclusion is superficially — 

^s»For other cases see sune topic A KEY -NUMBER In all Key-Numbered Dlsests A Indexes 
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though we think not substantially — ^not in accord with some results 
reached in other courts, it seems fitting to discuss the issue more in de- 
tail than we commonly do. 

In 1903 there were two classes of sound recording and reproducing 
machines. One, which may be called the Edison type, used a record of 
cylindrical form, and the stylus followed a spiral path around the sur- 
face of the revolving cylinder by reason of a positive mechanical feed 
which caused relative motion longitudinally of the cylinder between 
it and the stylus-carrying parts. The other, which may be called the 
Berliner form, used a flat disc, upon the upper surface of which the 
stylus' traveled in a spiral path. In reproducing, the stylus point would 
tend to remain in the prepared groove, and thus to cause the stylus and 
its attached parts to travel from the outside of the disc towards the 
center. Each form was provided with a diaphragm operated by the 
stylus and communicating with an amplifying horn. 

Johnson devised a sectional horn, the preferred and illustrated form 
of which was adapted particularly for use in the Berliner machines. 
He filed his application February 12, 1903, upon a talking machine. 
In February, 1904, using identical drawings and generally the specifica- 
tion of the first application, he filed a divisional application directed 
to the amplifying horn. Both patents issued on the same day, the 
one based upon the original application being No. 814,786, and the 
one based upon the divisional application being No. 814,848. The 
structure is shown in the following sketch, which is Fig. 1 of the 
drawings of each patent : 
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Claim 42 reads as follows: 

"A talking machine, comprising a tapering gound-conlreyor, means for at- 
taching sound-reproducing means to the small end thereof, and hom-coupllng 
and supporting means with which the other end of said conveyor is moyably 
connected." 

The defendant manufactures a form fully enough shown by the fol- 
lowing sketch: 



As we approach the question whether claim 42 may, consistently 
with its validity, have a reading broad enough to cover defendant's 
form, we do so in an atmosphere colored by two unusual things. The 
first is that plaintiff declined defendant's oif er to submit its machine 
to plaintiff soon after it came on the market, so as to be advised wheth- 
er plaintiff would consider it an infringement of any patent, but later 
brought and prosecuted an infringement suit substantially the same as 
the present one, yet, when that suit was about to be heard, voluntarily 
discontinued it without prejudice to a new suit, and some three years 
later brought the present action. In this course of conduct we do not 
find the estoppel which defendant urges; but plaintiffs do not com- 
monly take such action in clear cases, and its presence here strongly 
suggests that the right to recover in the first suit was doubted by the 
plaintiff. 

The other colorful thing is that this patent application was prosecut- 
ed by skillful counsel for nearly three years, through repeated rejec- 
tions and through the presentation and urging of about 100 varying 
claims, resulting in a final sifting by which 40 claims were agreed upon 
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between examiner and solicitor as covering the varying aspects of the 
invention, all befoVe any claim occurred to the solicitor which would 
reach defendant's structure. Just as the case was ready for issue 
claims 41 and 42 were added. This suit is not planted on claim 41, 
although it is broader than 42. We do not suggest that the applicant 
may not, at any time before issue, broaden his claims in any way jus- 
tified by his disclosure and by the state of the art; indeed, matters 
which develop during the period of prosecution often demonstrate or 
call attention to the fact that earlier claims are not as broad as they 
should be ; but such a course of conduct as here occurred strongly sup- 
ports an inference that the claim thus added was intended only to reach 
some anticipated, possible variations of the general conception already 
described and claimed, rather than a distinct and largely inconsistent 
conception which had never so far been suggested. Only in the latter 
view can the claim reach the defendant here. 

Returning to the patented structure, we see that its primary elements 
are three: (1) The stylus with its diaphragm and diaphragm frame, 
which, in some form, is drawn down to a central opening opposite to 
the center of the diaphragm and constituting the beginning of a conduit 
for the sound waves which have been produced by the diaphragm vi- 
brations. These parts, grouped in this way, seem to be what the pat- 
entee means when he speaks, in specification and claims, of a sound 
box. (2) The sound conveyor or tube which forms a continuation 
of the conduit and carries the sound waves away from the production 
point in order to reach the amplifying horn. (3) The amplifying horn 
itself. Johnson makes his conduit (2) of expanding tapered form, 
and thus causes elements (2) and (3) to constitute together one cson- 
tinuous amplifying horn. In addition to these three primary, he has 
two secondary, elements. These are : (4) Connecting means between 
the sound box and the small end of the tapered tube giving relative 
movability, whereby the sound box can be raised or lowered for re- 
placing a needle or starting or stopping and without moving the taper- 
ed tube. (5) Supporting and connecting means applied to the joint be- 
tween the large end of the tapered tube and the small end of the horn 
proper, whereby either the tube or the horn may swing horizontally, 
and yet the weight of both is carried, and the two are coupled together 
into a unitary horn. 

In order to reach the defendants form, elements 4 and 5 must be 
considered to cover all known means of operative connection between 
(1) and (2) and between (2) and (3). Defendant attaches its sound 
box to the small end of its sound tube by a bayonet joint. There is 
detachability but no adjustability of any kind. No method of attach- 
ment has been suggested which would escape the claim, if this one does 
not. At the other end of the sound tube defendant, who uses the now 
familiar cabinet style, supports the horn by permanently and rigidly 
fastening to the cabinet top, depending therefrom, another sound tube 
which at its other and lower end rigidly carries the horn proper. The 
member which serves for coupling the two parts of the horn (if there is 
any such coupling at the movable joint), does not support the horn. 
Seemingly, any form of supporting the horn and the tube so that they 
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effectively communicate^ but with relative motion, would respond to the 
claim, if this one does. In substantial effect, plaintiff says that claim 42 
is for "a talking machine comprising a tapering sound conveyor, carry- 
ing at the small end sound-reproducing means, and at the large end com- 
municating with a suitably supported horn and having a jointed connec- 
tion therewith." With this — ^necessary for this suit — construction, the 
claim reads absolutely upon Baynes and Jenson of the prior art, save 
that their sound tubes were cylindrical, and not tapered. We therefore 
meet the questions whether there was any invention in this mere change 
from straight tube to tapered tube, and whether daim 42 should be 
given that breadth of construction which can rest only on the proposi- 
tion that there was invention in this mere change. 

Upon these questions we have no precedent in any earlier decision 
upon this patent. The opinions of Justice Warrington, in the Chan- 
cery Division, and of the judges in the Court of Appeal (Graphophone 
Co. V. Ruhl), indicate that no great breadth was accorded to the English 
patent which has the same drawings as both the patents here in suit ; 
but the question of broad invention, as we have stated it, was not dis- 
cussed; indeed, the English patent contained no claim of such scope; 
its broadest claim was like 7 of 814,848. In the Lindstrom Case, 279 
Fed. 570, Judge Learned Hand states the question broadly enough and 
concludes that there was invention, but though claim 42 was sued upon 
and infringement thereof was found, yet defendant's machine there re- 
sponded to several other claims and would have infringed claim 42, 
even though construed narrowly enough not to reach 3ie defendant 
here. It is fairly consistent with what Judge Hand says to conclude 
that he had in mmd, not the mere change from straight tube to tapered, 
but that change associated with Johnson's chief declared object — ^a 
continuously amplif)ring horn from sound box to mouth. In the Wan- 
namaker Case, 275 Fed. 448, claim 42 was also sued upon and was 
found valid by Judge Augustus Hand; but here, again, several other 
claims were infringed, and the validity of the claim to the tapered tone 
arm, in combination with improvements at both ends which Johnson 
devised and which that defendant used, was the real question involved. 

For the purposes of this opinion at least, we will asstune that there 
was invention broadly in this mere change, and that Johnson would 
have been entitled to a claim like the one we have supposed. It does 
not follow that claim 42, as issued, was intended to have, or can re- 
ceive, this construction. Here, again, we have no precedent in the 
previous litigation. The claim has received no special attention and 
has not been applied, except in cases where there was no question of 
infringement, beyond that involved in defining "tapering sound con-^ 
vcyor." 

In determining the scope, intended or appropriate, we cannot over- 
look Cannavel.* Our foregoing assumption of validity implies also 

1 French, of May 4, 1901, German, of 1001, filed February 28. Caxmavol 
has not been soentioned In previous decisions, save in the Ruhl case. The 
French drawing seems to Indicate horizontal as well as vertical motion at the 
tube-horn joint, but It Is not described. Any ^ort to carry the Johnson Inven- 
tion back of Cannavel it not substantial. 

278 F.— 20 
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that Cannavel is not a complete anticipation ; but he has a bearing on 
the scope. He used an Edison, rather than a Berliner, machine ; but 
this cannot be controlling, since the Johnson specification does not 
suggest that his invention fails to reach both classes, and many of his 
claims, including 42, are as appropriate to one class as to the other. 
Cannavel showed the complete sound box of Johnson, consisting of a 
stylus, a diaphragm, and a diaphragm frame drawn in back of the 
diaphragm so as to leave a small central opening opposite the dia- 
phragm center. He then conducted the sound away from this central 
opening through an expanding taper tube toward the horn. This tube 
turns and extends parallel to the diaphragm a substantial distance be- 
yond the diaphragm edge, but it is relatively short, it is made in- 
tegral with the primary sound box and as a development thereof, and 
Cannavel calls it a diaphragm box. This first tube {e in the German, 
cl in the French) is then attached by slip connection to a second tube 
{g in the German, e in the French) which continues the progressive 
taper expansion. At the other and larger end this second tube enters 
the base member of the horn proper (fin the German, / in the French), 
where it is pivoted, and through which the progressive expansion of 
the sound waves continues. Cannavel distinctly discloses, by his 
specification and drawings, the same meritorious thought which is at 
the base of the Johnson invention, as it is now claimed to be formu- 
lated in claim 42, viz. that the expansion in the sound tube should con- 
tinue in unbroken progression from the immediate vicinity of the 
diaphragm on through into the mdin horn, and that there should be 
a jointed connection between the sections of this expanding horn which 
would permit the sound box to have the necessary play while the horn 
itself. was otherwise supported.* Cannavel's c constitutes Johnson's 
sound box and sound tube combined, save that the tube is so short that 
it may be thought dominantly a sound box only. CannavePs g is John- 
son's tapering sound tube movably connected with the horn at the large 
end and carrying sound-reproducing means at the small end, save that 
it is so short that its coupling function may be thought to dominate its 
function as a tube (Cannavel calls it "a short tube which constitutes a 
ball joint") ; but it was tapered, it was a sound conveyor, and it was as 
long as necessary to reach from the sound box to the horn. However, 
we pass Cannavel by with the conclusions that, conceding invention in 
lengthening his intermediate tube coupling member, the field is narrow, 
and that, where we find this tube claimed in combination with other 
novel elements which Johnson had devised, the presence in the claim 
of the latter creates limitations which cannot be minimized by the 
thought that the tapered tube was a revolutionary invention. 

Referring to the small end of the tapered tube, the claim calls for 
sound-producing means and the means for attaching the latter to the 

*He says (French patent): "The characteristic and essential point of my 
invention is that the successive channels <?», c, and / widen after Icavlngr the 
[souxid box] orifice, c^. ♦ ♦ ♦ In no case does there exist in one point of 
the channel a part not widening. • • • This point is very important, 
and this employment of a channel which widens in a continuous manner 
from the orifice," etc. 
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tube. If in plaintiff's machine we substitute defendant's means for 
attaching these two parts, the machine becomes inoperative; and this 
is sometimes taken as the test of equivalency. It is not a true test, 
to disprove equivalency, because the inoperativeness may be overcome 
by compensatory changes at another place which may be within the skill 
of the ordinary mechanic, and we think that would be true here ; hence 
infringement is not thus escaped by tihe difference at this point, and we 
see no reason for limiting "means for attaching" so as not to include 
defendant's bayonet joint. 

Coming to the large end of the tapered tube, we find that the struc- 
ture of the patent provides a curving arm extending out and up from 
the main frame. This arm carries, rigidly attached and extending there- 
from, a horizontal bracket, i, in the form of a flat-topped ring, 9 *, 
with an annular flange rising and a sleeve, 6, depending therefrom. 
The ring also carries a transverse central bar. The upper surface of 
the ring supports and carries the main horn positioned by the flange. 
The large end of the tapered tube enters this depending sleeve, which 
thus serves as a coupling, and is supported there by a pivot post which, 
in turn, is supported by the frame arm, but the tapered tube is not sup- 
ported by the coupling. In many places the horn is considered as a 
complete unit, with two sections, but in this claim Johnson clearly dif- 
ferentiates between the tube and the horn, and when he says **hom" 
he means what he sometimes calls the "horn proper," or main horn. 
We thus find a group of means (arm and ring, with flange and sleeve) 
specially devised by Johnson, which constitute a combined coupling 
between the horn sections and support for the large one, and which, 
when united in composite form, constitutes one means for both func- 
tions. We think the fair interpretation of claim 42 calls for such com- 
posite unit, though its form might be much varied. Six prior claims 
had specified means for the coupling and means for the supporting 
functioils; some of them very specifically and some of them broadly; 
When Johnson wanted to call for all means which would couple or 
all means which would support, he knew how to do so. In claim 6 he 
said, "said horn and tube being independently supported." In claim 
10 he said, "said horn and tube being supported to move." The lan- 
guage of claim 11 aptly describes the coupling and supporting func- 
tions with the scope which plaintiff now seeks to give to claim 42. 
Claim 41 calls, by implication, for the supporting function in the broad- 
est way. The language of claim 1, omitting the sound box connection 
limitation, was admirably suited for the construction now claimed for 
the very different language of 42, which specifies "horn-coupling and 
supporting means." • This seems to us, as we have said, to imply the 
conception of a means, beyond the mere frame of the machine, which, 
as a composite element or as a group of elements, should both support 
the horn and couple it and the tube. Defendant does not have any such 

t PlaintUTs witness Hunter describes the difference between claims 41 and 
42 by saying of 42 tbat "it is Bpecifically stated that the horn coupling also 
acts as a supporting means with which the other and larger end of the tapp- 
ed sound conveyer is connected, wliereas in claim 41 the coupling is not stat- 
ed to act also as the ^'support" 
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dement, unitary or compound Its horn, if die horn extends back to 
this point at all, is of wood and supported by the wooden cabinet top 
or frame from which it depends, and is held there by an ordinaiy 
cabinetmaker's g^lue joint. The large end of the taper tube rests indi- 
rectly upon, and is supported by, the same top or frame. The sleeve 
or coupling member fif coupling there is in the patent sense) also rests 
upon the same frame member. It is not supported by, nor does it in 
any degree; directly or indirectly, support, the main horn, though it does 
immediately support the tapered tube. We cannot find this "horn- 
coupling and supporting means" in defendant's structure. The same 
result will follow if the call of the claim is thought to be for means for 
supporting and coupling both tube and horn. 

There is another difference which is not clear as a matter of words, 
but is substantial and vital as a matter of substance. The claim calls 
for a "coupling" between the two parts of the horn. This requires that 
the two should come together so that they can be coupled. Johnson 
intended that the two parts of this horn, coupled together, should con- 
stitute one amplif3ring horn, without substantial lack of continuity in 
the amplification. This will be further pointed out. Ifi defendant's 
sound tube we take the step by step enlargement (68-S8) to be the 
equivalent (for the purpose of claim 42) of Johnson's unbroken taper, 
and this brings substantially progressive enlargement until the passage 
has curved downward and has come to tube 73. ' Here there is a re- 
duction in the cross-section area of nearly 40 per cent. At the bottom 
of 73 (39) there is a change from round to square form and consequent 
enlargement which approximately compensates for the 40 per cent, 
constriction above ; then the passageway makes a square turn through 
a cubical chamber with first an enlargement and then a further con- 
striction of about IS per cent, in passing through what Cheney calls 
his mechanical throat. Then, and then only, comes the other and larg- 
er section of the amplifying horn. The net result is that from the 
reproducing means the passage is continuously amplif)ring for a cer- 
tain distance, then it is very substantially constricted and turns a 
square corner, all for a distance substantially the same as the length of 
the first tapered tube, and then only is permitted to expand more freely. 
This treatment is in the teeth of the teachings of the patent, and upon 
theories antagonistic to anything which can happen in the structure 
shown by the drawing. 

The specification continually points out the advantages of the in- 
vention upon which a monopoly is sought. Collating these statements 
and omitting tV>o«e which refer to subordinate features not involved in 
claim 42, we find : 

"By locating the small end of tbe horn in this mftnner so that the soond- 
conductinfi: tube or horn flares outwardly practically from the sound box, 
I have found that it allows tho nound waves to advance with a regular, 
steady, and natural increase in their wave fronts, in a manner somewhat sim- 
ilar to that of the ordinary musical instruments, thus obviating the weU- 
known disadvantages doe to long passages of small and practically constant 
diameter. * * * It is also desirable to avoid abrupt turns in the sound- 
conducting tube or passage. • • • It Is therefore the object of my In- 
vention to provide a talking machine with an amplifying horn meeting these 
requirements. * * * I provide, in effect, an amplifying horn that extends, 
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practically, from the sound box. • • * It consists of two sections, one 
<tf which is the tapering, boUow sound-conducting horn « * * mounted 
upon the machine, while the other section Is the ♦ ♦ ♦ horn proper. 
* * * The advantage of this is that I secure the requisite length of a 
constantly flaring or tapering horn which gives the desired result in quality 
and volume of reproduction. • ♦ • The horn proper forms only a por- 
tion of the sound-conducting tube. • ♦ * I have avoided to the greatest 
degree any abrupt turns. • • ♦ i have produced, in effect, a sectional 
horn, tapering ftoax end to end." 

In the progress of the application through the Patent Office the 
applicant made repeated arguments and discussions pointing out the 
advantages of his invention and the distinctions over the art cited. 
Every instance of these claims for merit or for invention, whether 
stated in the specification or in the arguments, is in such terms as to 
exclude defendant's construction. With this history, the alleged broad 
language of thcl claim should be very clear to justify finding infringe- 
ment. 

We have little hesitation in saying that defendant's horn proper, as 
that part is intended by the specification, does not extend up through 
the tube 73 to the cabinet top to be there coupled to the tapered tube, 
nor in also concluding that the tube 73 does not itself constitute the 
coupling member which unites the two sections of the horn. The 10- 
foot section of an ordinary gas pipe which is interposed between two 
other similar sections and fastened to both truly enough couples them 
together, but it is not commonly spoken of as a coupling; on the con- 
trary, it is a spacer which holds them apart ; and an interposed mem- 
ber or element which destroys the theory of operation and of advan- 
tage claimed for the invention cannot be that coupliAg which the patent 
calls for in order to carry out the invention. 

Previous decisions do not throw much light on the question of 
infringement. The breaks in progressive amplification have been, or 
have been said to be, unsubstantial, and the limitation to "horn-coupling 
and supporting means" has never been interpreted. Infringement of 
claim 42 has not been essential to justify any injunction that has been 
granted ; it has never been worth while to determine its scope carefully. 

These considerations require a reversal of the decree and a dismissal 
of the bill as to patent No. 814,786. 

[2] As to the other patent, No. 814,848, where the court below 
held there was no infringement, the views already stated require an 
affirmance. Claim 7 calls for an amplifying horn which is — "compris- 
ing" — SL continuously tapering tube with a joint between the two parts 
thereof. Claim 11 does not, in set words, require that the horn shall 
be a continuously tapering tube, but it describes the horn as "a tapering 
curved tube," and this reference and description are to the tube as a 
whole, and not to any part. Such description does not aptly apply to 
a tube the central one-third of which is not tapered, but is parallel-sided 
and is very substantially constricted. As to these two claims, the decree 
is affirmed. 
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CURTI8S AEROPLANE & MOTOR CORPORATION et al. v. JANIN et d. 

(Circuit Court of Appeals, Second Circuit December. 14, ld21.) 

No. 21. 

1. Patents ^=9ll4— Suit in equity to obtain patent. 

In a suit in equity, under Rev. St § 4915 (Comp. St { 9i60), complain- 
ant assumes a lieavy burden of proof, and if the facts are seriously in 
dispute must adduce new and persuasive testimony not submitted to the 
administrative trlbunaL 

2. Patents ($=d90 (5)— "Reduction to praetlee." 

Tlie ultimate test of the reduction to practice of an invention is whether 
the inventor has shown operative means to the man skilled in the art, 
either by drawings, written or oral description, or by the construction 
and trial of the thing itselt 

3. Patents ^=s>90 (5)— Application as reduction to practice. 

To constitute a constructive reduction to practice, a patent application 
must be sufficient to enable a person skilled in the art to construct an 
operative machine, which will accomplish the intended purpose, without 
the further exercise of the inventive facult>'. 

4. Patents ^=:>32d— Claim 8, of Janin patent. No. 1,312,910, for hydro-aeroplane, 

awarded to Glenn H. Curtlss. 

The granting to Janin of claim 8 of patent No. 1312,910, for a hydro- 
aero machine, held erroneous, and the claim adjudged to Glenn H. Curtiss, 
whose application for a patent for a hydro-aeroplane was in interfer- 
ence, on the ground, not only that Curtlss was first to reduce the invention 
to practice by actual successful flight in his machine, but also that the 
application of Janin was not a constructive reduction to practice, l)ecause 
the structure described therein was not operative, and could be made so 
only by the exercise of Invention in the construction of the boat element, 
described therein only as a "hull-like body." 

5. Words and phrases— "Hydro-aeroplane" defined. 

A "hydro-aeroplane'' is a machine that floats on water, rises therefrom 
to fly, descends again to water, and is capable of indefinitely repeating the 
operation. 

Appeal from the District Court of the United States fir the Eastern 
District of New York. 

Suit in equity by the Curtiss Aeroplane & Motor Corporation and 
Glenn H. Curtiss against Albert S. Janin and the Janin Company, 
Inc. Decree for defendants, and complainants appeal. Reversed. 

For opinion below, see 267 Fed. 198. 

Suit is brought under Rev. Stat. { 4915 (Comp. St I 9460), and is in sub- 
stance a oomplaint by one inventor (Curtiss) that the Commissioner of Patents 
has refused to him and granted to another inventor (Janin) a certain "patent 
on an application," meaning thereby that a claim was, after interference pro- 
ceedings, awarded to Janin over the objection of Curtiss. 

The history of a very prolonged Utigation is set forth in the opinion be- 
low (267 Fed. 198), and the decision of the Court of Appeals of the District of 
Columbia, which resulted in the Issuance of a patent to Janin containing the 
claim demanded by Curtiss, is found in Janin v. Curtiss, 45 App. D. C. 362. 

Janin's patent, granted August 12, 1919, is No. 1,312.910. The application 
therefor was filed July 31, 1913, which, however, was "a substitute for an 
earlier (and abandoned) application filed January 26, 1911." 45 App. O. C. 
364. The disclosure of that earlier specification has been held throughout pre- 
vious litigation to be "Janin's constructive reduction to practice of the Inven- 

^=»Por other cases see same topic & KEY -NUMBER In all Key-Numbered Digests ft Indexes 



L 



Digitized by 



Google 



CURTISS AEROPLANE & MOTOR CORPORATION V. JANIN 455 

(278 F.) 

tion In issue,''* and It may be summarily stated that he has never made or 
effected any other redncton to practice. 

Curtiss filed his application on August 22, 1911, and therein demanded a 
patent for "improvement in flying machines." It has (we think) been held 
throughout the previous Utigation that Curtiss reduced his invention to 
practice by constructing a machine capable of floating on water, rising from 
the water, flying in the air, and then descending again to the water, and used 
this machine publicly on January 26, 1911. 

The issue in interference became by the above referred to decision of the 
Court of Appeals the eighth claim of Janin's patent as issued, and is as printed 
in 267 Fed. at page 208. It is admitted that what the claim calls a hydro- 
aero machine means the same thing as does hydro-aeroplane, and it is 
enough, in stating the controversy on this appeal, to say that both Curtiss 
and Janin claimed to have invented an hydro-aeroplane ; that claim 8 de- 
scribes with accuracy, though in general terms, such hydro-aeroplane; that 
Janin has hitherto obtained the claim, and Curtiss brings this suit to de- 
mand it. The bill was dismissed below, and the Curtiss party appealed. 

Frederic P. Fish, of Boston, Mass., and S. Mortimer Ward, Jr., of 
New York City, for appellants. 

Thomas A. Hill, of New York City, for appellees. 

Before HOUGH, MANTON. and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
The principal plaintiff herein is a patent seeker, exercising his statu- 
tory right of demanding from a court of equity what the regular ad- 
ministrative bureau has refused. Such a party is very properly com- 
pelled to assume a heavy burden of evidence. Not only must his 
case carry thorough conviction by the character and amount of evidence 
(Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657), 
but, if facts are seriously in dispute, he must adduce in his equity 
suit new and persuasive testimony not submitted to the administrative 
tribunal (Gold v. Newton, 254 Fed. 824, 166 C. C. A. 270). 

Curtiss has sought to meet this burden by new, and, in our opinion, 
conclusive, evidence as to when he first reduced a hydro-aeroplane to 
practice by flying in one, and his counsel have not failed to point out 
that the Patent Office result was reached by a majority only of the Dis- 
trict Court of Appeals, reversing the decision of Commissioner Ewing. 
We think that at the close of testimony in the District Court this case 
was ready for decision upon a record new in several senses, and, as 
to the trial court's liberty to reach its own conclusions, closely re- 
sembled Laas V. Scott (C. C.) 161 Fed. 122. 

All discussion of the matter at bar, or of the previous litigation Is 
unfruitful, imtil a clear understanding is reached of what each party 
says he invented, which is the same thing as interpreting the claim in 
suit. Here we agree with the District Court of Appeals in saying that 
it "is not a combination claim, calling for elements in combination with 
a hydro-aeroplane, but for a hydro-aeroplane containing certain ele- 
ments." 

As was pointed out in Hill v. Wooster, 132 U. S. 693, 10 Sup. Ct. 
228, 33 L. Ed. 502, it is the duty of the court, in proceedings under 
Rev. Stat, § 4915, not only to decide priority as between rival claims 
to invention, but to ascertain whether the parties or either of them haa 
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made a patentable invention. Each of these parties asserts that he has 
invented an hydro-aeroplane ; they agree that th^ same claim language 
defines their several inventions, yet the two hydi'O-aeroplanes are dif- 
ferent; wherefore our next inquiry is: In what do they differ, and 
why was Janin preferred over Curtiss? 

AH patentable inventions are defined by claims, but described, ex- 
plained and disclosed by specification. The element of a hydro-aero- 
plane, about wUch this contest rages, is in claim language "a main 
water-borne central boat structure"; but, as the specifications show, 
there is a great distinction between Curtiss* "boat structure" and that 
of Janin, and the vital questions, not only in this equity suit, but ever 
since interference began in the Office, is whether this obvious distinc- 
tion entails a legal difference. 

[2] The reason hitherto successfully urged, for preferring Janin 
to Curtiss, is that Janin first "reduced to practice" — a phrase of which 
the full meaning is also vital. Reduction to practice is not merely a 
matter of construction, building and trial, but may consist in the dis- 
closure of the idea by any kind of description, pictorial, verbal, or 
written, which will enable one skilled in the art to make and use that 
which is disclosed. We think a drawing may possibly be a sufficient 
reduction to practice, and an experimental machine insufficient, for the 
question is one of degree, and the ultimate test is always whether the 
inventor has shown operative means to that theoretically omnipresent 
person, the man skilled in the art. Macomber, p. 68. But see Auto- 
matic, etc., Co. V. Pneumatic, etc., Co., 166 Fed. 288, 92 C. C. A. 206, 
and McCreery, etc., Co. v. Massachusetts etc., Co., 195 Fed. 498, 115 
C. C. A. 408. ^ 

Curtiss proved before this suit that he reduced to practice by flying 
in a hydro-aeroplane on January 26, 1911, at San EHego, Cal.; and 
we agree with the court below that he has in this suit proved that he 
did the same thing with the <same machine, but for shorter flights, 
several days earlier — ^as early as January 24th. In his specification 
of August 22, 1911, he describes the boat body of this reduction to 
practice, which was confessedly operative. 

Janin's was admittedly a "constructive reduction to practice," consist- 
ing of filing his specification on the same January 26 ; but, as (accord- 
ing to the District Court of Appeals) he had "conceived" his hydro- 
aeroplane as early as 1907, to him was awarded the invention. Some 
consideration of these words and phrases seems necessary. We agree 
with Mr. Macomber (page 785) that — 

"The Patent Office rule that the iiling of an allowable application is a con- 
Btructive reduction to practice is only the expression in another form, of the 
thought that the application for a patent, If it sufficiently describes the inven- 
tion, is conclusive evidence that the invention was made at least as early as 
that date." 

As for the word "conceived," it means that the inventor "formed 
a distinct and correct notion of*' whatever he thought he invented 
(Cent, Diet.), and its value in patent causes is fully stated by Lurton, 
J., in Standard, etc., Co. v. Peters, etc., Co., 77 Fed. 630, 645, 23 C. 
C. A. 367. 
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In this case, however, we feel sure that defendant's constructive 
reduction to practice receives no assistance from any previous con- 
ception on his part; and this is true, even if full credence be given 
to defendant's evidence as to his early drawings, models, and experi- 
ments and no weight be attached to plaintiff's testimony tending to show 
Janin as one unworthy of belief. 

[3] The reason for this holding ii that whatever Janin conceived 
prior to January 26, 1911, whatever experiments or models he made, 
it is admitted that the ripe fruit of all that he had done was contained 
in the specification he then filed. Let it be admitted that defendant 
had many and early conceptions of invention ; they all related to a hy- 
dro-aeroplane, and he disclosed everything that he had cotjceived in 
his original specification. If, therefore, that specification does not 
enable the man skilled in the art to construct without further exercise 
of the inventive faculty an operative hydro-aeroplane, there has been 
no reduction to practice, constructive or otherwise. Standard, etc., Co, 
V. Peters, etc, Co., supra. Indeed, the whole doctrine of conception, as 
differing from reduction to practice, is excellently set forth in Christie 
V. Seybold, 55' Fed. 69, 76, 5 C. C. A. 33, 40, by the present Chief Jus- 
tice when Circuit Judge, in saying that he who — 

"first concelyes, and In a mental ^ense first Invents, a machine, art, or com- 
position of matter, may date his patentable invention back to the time of its 
conception, if he connects the conception with its reduction to practice by 
reasonable diligence on his part, so that they are substantially one continuous 
acf 

Therefore, if it be admitted that defendant Janin had for years been 
conceiving hydro-aeroplanes, the question remains whether the device 
he disclosed on January 26, 1911, was something that would or could 
rise out of the water and fly; for we again agree with the District 
Court of Appeals in holding that — 

"Hie law iQ well settled that where an invention is designed to perform a 
definite purpose, a construction embodying it must be capable, when operated, 
of performing that purpose." 

[4,5] Thus the fundamental inquiry is this: Did Janin on Jan- 
uary 26, 1911, and by filing his specification disclose an operative 
hydro-aeroplane? It is imperative to answer this question, for the 
subject matter of the claim in suit is a hydro-aeroplane; that word 
means a machine that floats on water, rises therefrom to fly, descends 
again to water, and is capable of indefinitely repeating the operation. 
It makes no difference (as seems to have been thought by the court 
below) that the first hydro-aeroplane could not perhaps do these tjiings 
from rough water, or unless in charge of a man of exceptional skill; 
if it would work at all according to the disclosed law of its being, on 
the smoothest water and in calmest air, it would have been operative, 
under familiar rules. 

Janin disclosed no boat body; by his own evidence he never con- 
ceived a boat body, other than one like that of a swift small vessel (e. 
g. a torpedo boat). He speaks, even in his 1913 specification, only of a 
"hull-like body," and his drawings only reveal the freeboard of some- 
thing long and narrow of historic boat shape. Whatever may have 
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been the probative result of the interference evidence, this record 
makes it very plain that such a body could never be lifted from the 
water by any power compatible with flying and placed in a flying ma- 
chine. That was proved by Curtiss' eiforts with hfs canoe body in 
1910. 

We agree with the lower court in finding in substance, that any 
body even suggested by Janin could not be lifted from the water ; we 
do not agree that there is any evidence of his even thinking of using 
hydroplaning surfaces to lift the "hull-like body," other than the stab- 
ilizing floats to port and starboard which are common to both parties. 
Nor can we agree with the reasons finally assigned in the District 
Court for still preferring Janin, viz.: (1) If a hydroplaning bottom 
be given Janin's l>oat, it would be a hydro-aeroplane, and there were 
such bottoms known to the art ; (2) Janin had the right to "presuppose" 
or "assume" a proper boat structure. Both these reasons are insuffi- 
cient, because they necessarily hold that the proper hydroplaning 
bottom, or the "assumed" boat, would and could be supplied by the 
man skilled in the art without the exercise of the inventive faculty. 

There was no living man skilled in the art of hydro-aeroplaning, 
because (on this record) no one had ever flown from water, except 
Fabre, and he could only return by breaking his machine ; and hydro- 
planing did not teach hydro-aeroplaning. Men knew how to skim 
over water, but (as is sutticiently shown by the fact-findings below) it 
required much inventive skill to enable the hydroplane bottom to leave 
the water, and take "the last step that counts," or to introduce into 
a long boat the "break" subsequently utilized. 

Decision, both in the District Court of Appeals and the lower court, 
has rested on Janin's "unchallenged reduction to practice of January 
26, 1911." It seems to have gone unchallenged in the interference, 
argument was rested on Curtiss' earlier achievements in 1910; in this 
case it is successfully challenged, and we find that Janin reduced noth- 
ing to practice, because what he conceived and disclosed is, as an hy- 
dro-aeroplane, wholly inoperative, for it cannot get out of the water; 
the rest is immaterial. 

Decision is grounded on this point, though we may say, further, that 
in view of the proven unreliability of Janin and his witnesses, we think 
no reduction or conception can be assigned him earlier than January 
26, 1911, in which case Curtiss antedated him by at least two days. 

Decree reversed, and cause remanded, with direction to grant the 
prayer of the bill. Under the statute, there are no costs ; mandate to 
issue forthwith. 
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THE SARNIA.* 

(Circuit Court of Appeals, Second Circuit December 14, 1921.) 

No. 44. 

L Shlppini; «s»123— SMpmeni under clean bill of ladliiK Imports obUgalion 
to stow under deck. 

Wbere goods are shipped under a clean bill of lading, the obligation is 
that they are to be put under declc, unless there is an express written 
agreement to the contrary, or a custom to the contrary is proven.. 

2. Evidence <83»442(S)— Currier may proro agieemenl for deck stowage^ 

wbere blO of ladfaig is sflent^ 

Where a blU of lading Is silent as to stowage, the shipowner may prove 
an agreement for deck carriage when a claim for loss is made. 

3. Siiipping «s>141(2)— Breadi of contract to stow goods under deck, causing 

damage^ held to vitiate valuation clause of bill of lading. 

When a shipowner issues a bill of lading which calls for shipment un- 
der deck, and then carries the goods on deck, ^nd by reason of their 
exposed position they are damaged, his breach of the contract deprives 
him of the benefit of the valuation clause in the bill of lading. 

Mack, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by L. Telles De Vasconcellas against the steam- 
ship Samia; the Samia Steamship Corporation claimant. From the 
decree, libelant appeals. Reversed. 

The libelant is a cltisson of the republic of Portugal and a resident of the 
city of Lisbon therein. The libel was filed against the steamship Sarnia, which 
is a general ship engaged as a common carrier of merchandise for hire be- 
tween the port of Lisbon, in Portugal, and the port of New York. 

The libel alleges that on November 4, 1915, the libelant purchased from the 
King Motor Company, one eight-cylinder five passenger King touring car, oife 
eight-cylinder King chassis, and one case of advertising matter to be forward- 
ed to the libelant at Lisbon ; that on December 21, 1915, the King Motor Car 
Company by their agents shipped and placed on board the steamship afore- 
said, then lying at the port of New Tork and bound for the port of Lisbon, 
the aforesaid automobiles and advertising matter in good order and conditio^ 
to be carried by the said ship under deck to Lisbon, and there to be delivered 
in as good order and condition as when shipped to the libelant or his assigns 
In consideration of the payment of the freight and in accordance with the 
valid terms of the biU of lading; that on December 23, 1915, the ship sailed, 
having on board the freight above referred to, but that it was not stowed un- 
der deck, but was wrongfully and improperly loaded on the deck of the steam- 
er ; that on January 19, 1916, the steamer arrived at Lisbon and made de- 
livery of the shipment above described, but not in like good order and condi- 
tion as when shipped, but was seriously damaged by water, and through the 
fault and negligence of the ship, her owners and charterers, in respect of the 
loading, stowage, custody, and care of the shipment, as a result of which the 
property became a total loss. The libelant alleged that he had been conse- 
quently damaged in the sum of $2,700, and that no part thereof had been paid, 
although the same had been duly demanded. 

The Samia Steamship Corporation, claimant of the ship, put in an answer 
fn which it admitted and alleged that the freight above described was received 
and loaded on the vessel in apparent good order and condition to be transport- 
ed and delivered to libelant in accordance with the terms of a certain bill of 
lading issued to the shipper, which had been previously signed by the master 

^ssror oUi«r casta sm tamt topic 4 KflTX-NUliBBU In aU Key-Numbered DlgeaU 4 iDdezea 
•Certiorari denied 257 U. 8. — . 42 Sup. Ct. 382. W U Bd. — » 
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acting In behalf of the charterer, and that the shipper agreed with the charter- 
er that the cases containing the touring car and chassis should be transported 
on the deck. It admits that the two cases above mentioned w^re stowed on 
the deck as agreed with the shippers, and that the cases containing the adver- 
tising matter was stowed under deck, and that all this was in accordance with 
a specific agreement therefor. It admits that at the time of delivery the two 
cases carried above deck were in a damaged condition, because of heavy seas 
which boarded the steamship in the course of a heavy storm and broke the 
cases and did much damage to the vessel itself. The answer, as a further 
defense, relied on the terms of the bill of lading hereinafter referred to in the 
opinion. 

The court below has found as a fact that it was not proven tiiat the bfll of 
lading was Issued before the receipt of the goods on the dock. He also held 
that such a bill of lading as was issued conclusively imported under-deck 
stowage, and that the contract was breached by putting the machines on deck. 
He also held that this breach did not avoid the valuation clause, contained in 
the bill of lading, which reads as follows: "1. It is also mutually agreed that 
the value of ead^ package receipt for as above does not exceed the simi of one 
hundred dollars ($100) unless otherwise stated herein on which basis £he rate 
of freight is adjusted." 

The libelant obtained a decree in the court below in the sum of $200, with 
costs amounting to $66.85. 

Harrington, Bigham & Englar, of New York City (Oscar R* Houst- 
on, of New York City, of counsel), for appellant. 

Hunt, Hill & Betts, of New York City (John W. CrandaU and 
H. Victor Crawford, both of New York City, of counsd), for appellee. 

Before ROGERS, MAYER, and MACK, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is brought on the part of the shipper to recover damages for in- 
jury to the goods shipped, arising from their wrongful stowage above 
deck, whereas they should have l^en carried under deck. 

[1] Where goods are shipped under a clean bill of lading the obli- 
gation IS that Aey are to be put under deck, unless there is an express 
written agreement to the contrary or a custom to the contrary is prov- 
en. The Water Witch, 1 Black, 494, 17 L. Ed. 155; The Kirkhill, 99 
Fed. 575, 39 C. C. A. 658; The New Orleans (C. C.) 26 Fed. 44; The 
Gran Canaria (D. C.) 16 Fed. 868 ; Two Hundred and Sixty. Hogs- 
heads of Molasses, 24 Fed. Cas. 445, No. 14,296; Vemard v. Hudson, 
28 Fed. Cas. 1162, No. 16,921. 

[2] But as silence in a bill of lading as to stowage is not an express 
contract to carry under deck the shipowner may prove an agreement 
to carry on deck where a claim for loss is made. The Delaware v. 
Oregon Iron Co., 14 Wall. 579, 20 L. Ed. 779. It was attempted in 
the court below to prove that there was an agreement that the ship- 
ment might be carried above deck, but the proof offered of such an 
agreement was not sufficient, and the court found, and we have no dis- 
position to reverse the finding, that no such agreement was made. 

[3] This court, therefore, is confronted in this case with a question 
of law, which is both interesting and important The question is this: 
When a shipowner issues a bill of lading which calls for a shipment 
under deck, and then carries the goods on deck, is his breach of the 
contract, of shipment such as to deprive the shipowner of the benefit 
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of the valuation clause? In the court below the view was taken that 
there was a plain breach of contract, in that the goods had been stowed 
above deck, but that this deviation did not vitiate the valuation cktuse, 
by which the parties had agreed that the motor cars for purposes of 
shipment were to be deemed worth $100 apiece on which basis rthe rate 
was adjusted. The general rule undoubtedly is that, if the ^i^wner 
commits a breach of the contract of affreightment which gojae to the 
essence of the contract, he is not entitled after such breach to i invoke 
the provisions of the contract which are in his favor. We are to in- 
quire whether the valuation clause constitutes an exception to the gen- 
eral rule. 

But it is urged that the question can hardly be regarded as an open 
one in this court, in view of the decision in Calderon v. Atlas Steam- 
ship Co., 170 U. S. 272, 18 Sup. Ct. 588, 42 L. Ed. 1033. In that case 
goods were shipped from New York to Savinilla on the steamer Ailsa. 
The goods were not delivered when the ship arrived at destination, 
but were carried back to New York and then reshipped by the carrier 
on the steamer Alvo, which was lost at sea in a hurricane. The bill 
of lading contained a clause designed to limit the liability of the carrier 
to $100 per package. It was urged that the final loss of the goods 
was due to hurricane, an extraordinary sea peril, and that there was 
no liability as the bill of lading exempted from liability from perils of 
the sea; and it was further contended that, if a liability existed, it 
could not exceed $100 per package because of stipulations in the bill 
of lading, as a value in excess of $100 per package had not been dis- 
closed, nor any agreement made at the time of shipment for the pay- 
ment of freight at an extra rate. The case arose in the Southern 
district of New York and was heard before District Judge Addison 
Brown. He held that the case involved the principle of deviation, 
and that in marine transportation deviation made the carrier liable as 
an insurer, both because of the carrier's violation of the contract and 
because the deviation avoided the shipper's insurance and he had no 
opportunity to secure further insurance. The court sustained the 
validity of the clause as to value and limited the recovery of the car- 
go owner to the agreed valuation per package, allowing a recovery of 
$2,900, instead of $5,600, the full value. 64 Fed. 874. 

The case was brought on appeal to this court, which affirmed the 
decision below. This court, in the opinions rendered, considered at 
length the question of the validity of the valuation stipulation and sus- 
tained its validity, but said nothing as to the phase of the subject now 
being considered. 69 Fed. 574, 16 C. C. A. 332. The case was then 
carried to the Supreme Court, on a writ of certiorari. That court 
held that the carrier was liable, to that extent agreeing with the courts 
below ; but it reversed the decree, and held the valuation clause invalid, 
because it stipulated against any liability whatsoever on the part of the 
carrier where the goodis were worth over $100 per package. 

The exact question presented in the case now to be decided was not 
discussed — was not so much as referred to — ^in the opinion of the Disr 
trict Court, or in those delivered in this court, or in that of the Su- 
preme Court In the absence of any allusion to the subject in any ot 
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the Opinions in the case, and especially in view of the fact that the 
opinion of this court was reversed, we feel that this court is free to 
consider the question now as res integra. 

In the present case there is no doubt that the valuation clause in- 
serted in the bill of lading was valid at the time it was made. It did 
not stipulate against any liability whatever if the value of each pack- 
age exceeded $100, but simply provided that the value of each pack- 
age did not exceed $100. The leading case in the federal courts as to 
the validity of such a valuation clause is that of Hart v. Pennsylvania 
Railroad Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717. The court 
held that such an agreement, fairly entered into, where no deceit is 
practiced on the shipper, is just and reasonable, and not contrary to 
public policy, and must be upheld. To the same effect are numerous 
cases, among which are the following: Adams Express Co. v. Cron- 
inger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. 
\:^.) 257; Pierce Co. v. Wells, Fargo & Co., 236 U. S. 278, 35 Sup. Ct. 
351, 59 L. Ed. 576; Reid v. Fargo, 241 U. S. 544, 36 Sup. Ct. 712, 
60 L. Ed. 1156; Cleveland, Cincinnati, Chicago & St. Louis Railway 
Co. v. D^ttlebach, 239 U. S. 588, 36 Sup. Ct. 177, 60 L. Ed. 453 ; The 
Morro Castle (D. C.) 168 Fed. 555 ; Hohl v. Norddeutscher, 175 Fed. 
544, 99 C. C. A. 166; Kuhnhold v. Compagnie Generate Transatlan- 
tique (D. C.) 251 Fed. 387; Frederick Leyland & Co., Limited, v. 
Homblower, 256 Fed. 289, 167 C. C. A. 461. 

Conceding, then, the validity of the valuation clause at the time 
the contract was made, we are brought to inquire whether it was sub- 
sequently invalidated by the failure of the carrier to perform his 
undertaking in accordance with his agreement. In entering upon that 
inquiry it is important to keep in mind certain principles of law gov- 
erning contracts of shipment made between the shipper and the ship- 
owner. 

Now, it must be admitted, in the first plgce, that if a shipowner 
issues a bill of lading which calls for a shipment under deck, and then 
carries the goods above deck, he commits a gross violation of his con- 
tract. He thereby not only renders void the shipper's marine insur- 
ance, but he exposes the goods to a much greater peril of the sea. It 
has been established law for hundreds of years that a plain bill of 
lading imoorts a shipment under deck. The Water Witch, 1 Black, 
494, 17 L. Ed. 155; The Kirkhill, 99 Fed. 575, 39 C. C. A. 658; 
Vernard v. Hudson, 28 Fed. Cas. 1162, No. 16,921, 3 Sumn. 405. 
And it is equally well established that, where property is insured under 
a general description such as cargo, goods, etc., it only covers such 
property as is stowed under deck, unless it is specified that it is to 
cover deck cargo, or there is a general usage to carry that particular 
kind of property above deck. Hazelton v. Manhattan Ins. Co. (D. C.) 
12 Fed. 159; Appollinaris Co. v. Nord Deutsche Ins. Co-, [1904] 1 
K. B. 252, 9 Aspin. 526; Allen v. St. Louis Ins. Co., 85 N. Y. 473; 
Adams v. Warren Ins. Co., 22 Pick. (Mass.) 163. To carry above 
deck what was insured to be carried below deck vitiates the insurance 
For the insurer, as Lord Mansfield said in Pelly v. Royal Exchange 
Association Company, 1 Burr. 341, in estimating the price at which 
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he is willing to indemnify the trstder against all risks takes under con- 
sideration the usual course and manner of carrying the goods. As 
he there stated: 

**What Is usually done by such a ship with such a cargo in such a voyage 
is understood to be referred to by every policy, and to make a part of it as 
much as if it was expressed.*' 

If carrying above deck goods which should have been carried below 
deck vitiates the policy of insurance, as between the insurer and in- 
sured, we see no reason why, for like reasons as between the carrier 
and the shipper, a like breach of the contract of carriage should not 
vitiate the valuation clause ; for the shipper, in fixing the amount in 
such a clause, takes under consideration the risk to which his goods 
are to be exposed and the manner of their carriage. The fact that the 
goods are to be carried below deck is understood between the parties, 
and is as much a part of the valuation clause as it is of any other of the 
clauses in the bill of lading. It seems to us most unreasonable to 
hold that, as between the shipper and the carrier, the former should be 
estopped by a valuation clause, where the latter's own misconduct has 
breached the agreement and destroyed the conditions upon which the 
estimate of value was predicated. In fixing the value the shipper was 
undoubtedly influenced by the fact that the goods were to be carried 
below deck, and not exposed to the perils of carriage above deck. 

It has long been established law that a deviation changes the charac- 
ter of a voyage so essentially that the shipowner who has deviated can- 
not claim the benefit of the terms of the bill of lading. The unjusti- 
fiable deviation vitiates or avoids the contract of carriage. Giband v. 
Great Eastern Ry. Co., [1921] 2 K. B. 426; Morrison v. Shaw, [1916] 2 
K. B. 783, 86 L. J. K. B. 97 ; Internationale, etc., Werken v. McAndrew 
& Co.. [1909] 78 Lr. J. K. B. 691, 693; Thorley v. Orchis Steamship 
Co., [1907] 1 K. B. 660, 76 L. T. K- B. 106, 595, 10 Asp. M. C. 431 ; 
Luduc V. Ward, 20 Q. B. D. 475 ; Lawrence v. Mintum, 17 How, HI, 
15 L. Ed. 58; Constable v. National S. S. Co., 154 U. S. 51, 14 Sup. 
Ct 1062, 38 L. Ed. 903; Mobile & Montgomery R. Co. v. Jurey, 111 
U. S. 584, 4 Sup. Ct. 566, 28 L. Ed. 527; Chubb v. 7800 Bushels of 
Oats, 5 Fed. Cas. 663, No. 2,709; Knox v. The Ninetta, 14 Fed. Cas. 
827, No. 7,912; Thatcher v. McCulloh, Olc, 365, Fed. Cas. No. 13,- 
862; The Rebecca, 20 Fed. Cas. 373, No. 11,619; The Thomas P. 
Thorn, 23 Fed. Cas. 1002, No. 13,927; Stinson v. Wyman, 23 Fed.. 
Cas. 106, No. 13,460; Vemard v. Hudson, 28 Fed. Cas. 1162, No. 16,- 
921 ; The Waldo, 28 Fed. Cas. 1356, No. 17,056; The Wellington, 29 
Fed. Cas. 626, No. 17,384; Pacific Coast Co. v. Yukon Independent 
Transportation Co., 155 Fed. 29, 83 C. C. A. 625; The Citta di Mes- 
sina (D. C.) 169 Fed. 472, 475. 

It is true that in the case now before us the goods were shipped from 
New York to Lisbon, Portugal, and that no complaint is made that the 
ship called at any port at which it was not entitled to call, or that it 
deviated from its proper and customary route. But the term "de- 
viation," in the law of shipping, has been held to have a varied meaning 
and wide significance. Thus in The Indrapura (D. C.) 171 Fed. 929, 
931, the court said, in speaking of the meaning of this term: 
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'^t was originally employed, no donbt/ for the irorpose Its lexicograpbical 
definition implies, name^, to express the wanderijig or straying of a vessel 
from the customary course of voyage; bnt it seems now to comprehend in 
general every conduct of a ship or other vehicle used in commerce tending to 
vary or increase the risk incident to a shipment." 

And in the above case the court held that dry-docking the ship was 
a deviation in the law of shipping and rendered the shipowner liable. 
The court further said: 

"Whether there was an increase of risk or not, the elevation of the ship out 
of its natural element after the merchandise was received for transportation 
was an act beyond question not contemplated by the shipper, and was 'as- 
suredly a breach of the implied contract that the ship should remain upon 
the water and proceed with all practicable dispatch to destination; and the 
only thing that would or could Justify a deviation from this course is an abso- 
lute maritime exigency." 

If a shipowner carries the cargo on deck, he breaks the contract 
contained in the bill of lading, and so cannot be protected by the ex- 
ception of jettison. Royal Exchange Shipping Co. v. Dixon (1886) 
12 A. C. 11, Q. B. 266, 6 Aspinall (N. S.) 92, 94. In Scrutton on Char- 
ter Parties and Bills of Lading (8th Ed.) p. 134, that writer states the 
rule as follows: 

"Ooods are to be loaded in the usual carrying places. The shipowner or 
master will only be authorized to stow goods on deck: (1) By a custom bind- 
ing in the trade or port of loading, to stow on deck goods of that class on such 
a voyage; or (2) by express agreement with the shipper of the particular 
goods so to stow them. The effect of deck stowage not so authorized will be 
to set aside the exceptions of the charter or bill of lading and to render the 
shipowner liable under bis contract of carriage for damage happening to such 
goods." 

In Carver on Carriage by Sea (6th Ed.) p. 398, it is said : 

"▲ deviation is such a serious matter, and changes the character of the 
voyage so essentially, that a shipowner who has been guilty of a deviation can- 
not be considered as having performed his part of the bill of lading contract, 
but something fundamentally different, and therefore be cannot claim the 
benefit of stipulations in his favor contained in the bill of lading." 

In Parsons on the Law of Shipping, vol. 1, p. 172, note, it is said: 

"It is well settled that, if the vessel deviates and the cargo is insured, the 
risk terminates, and the underwriters are exonerated. It follows, as a neces- 
sary consequence, that the shipowner, having put an end to the contract exist- 
ing between the freighter and the underwriter, should stand in the place of 
the latter and assume his risks." 

See Abbott's Merchant Ships and Seamen (14th Ed.) p. 525. 

In Ellis V. Turner, 8 T. R. 531 (1800), it was held that deviation de- 
prived the shipowner of the benefit of public notice limiting liability 
for loss by negligence of the master or crew to 10 per cent. In Sleat 
V. Flagg, 5 Bam. & Aid. 342 (1882), the carrier was held liable for 
full value of a lost package of bank notes, accepted to be carried by 
mail coach, but which had been actually sent forward by another coach. 
This deviation cost the carrier the benefit of a clause limiting the lia- 
bility to £5 per parcel. 

In Balian & Sons v. Jloy, Victoria & Company, Ltd., 6 T. L. R. 345 
(Ct of Appeals, 1890), it was held that deviation ended all the stipula- 



Digitized by 



Google 



THE 8ARKU ^^ 

(278 P.) 

tions in the bill of lading in favor of the shipowner including limitation 
of liability per package. It was declared that the cases showed that 
deviation deprived the shipowner of all the stipulations in the bill of 
lading; that it was undoubtedly true of all. the ordinary stipulations, 
sudi as those relating to excepted perils, and that a stipulation limiting 
the extent of the shipowner's liability for damage to goods was of 
precisely the same kind as the other limitations, which were admittedly 
done away with by the deviation ; tiiat there was no reason for making 
any distinction between them, and that the limitation of liability clause 
* wis done away along^with the others by the deviation. 

In Pacific Q)ast Co. v. Yukon Independent Transportation Co., 155 
Fed. 29, 83 C. C. A. 625, the bills of lading contained a clause provid- 
ing that a claim for loss or damage to any of the property should be 
restricted to the cash value of the same at the port of shipment at the 
date of shipment unless otherwise agreed. There was a deviation, and 
the Circuit Court of Appeals for the Ninth Circuit held that the car- 
rier lost the benefit of the clause and of other limitations of liability 
in the bills of lading by the deviation. 

An analogous question, although it related to land transportation, 
was before the Supreme Court of Massachusetts in 1911 in McKahan 
v. American Express Co., 209 Mass. 270, 95 N. E. 785, 35 L. R. A. 
(N. S.) 1046, Ann. Cas. 1912B, 612. The agreement in that case re- 
lated to the transportation of horses from La Fontaine, Ind., to Boston, 
Mass. The contract provided that the company would furnish free 
transportation for an attendant and that die time of the transporta^ 
don should not exceed 36 hours. During the transportaticxi the com- 
pany separated the horses from their attendant f urmshed by the ship- 
per, and they were detained in the cars for 44 hours, instead of 36, 
without bemg fed or watered. The shipper, by the ccMitract, declared 
the value of the horses to be $75 each, and agreed that the company 
should be liable in no event for injury to any of the horses in excess 
of the value declared. The rate to be charged for the transportation 
was determined by the value declared. It was held that the carrier's 
departure from the agreed method of transportation displaced the 
contract of carriage, and released the shipper from all limitations upon 
the carriec's liabiUty which he agreed to therein, and that he was enti- 
tled to recover from the carrier full compensation for his loss. In its 
opinion the court said : 

"In the case at bar the shipper's agreement that the horses were to be 
valued at $75 each was plainly based upon the risks inddent to the transpor- 
tation agreed upon, namely, transportation of the horses In carer of an at* 
tendant The breach by the carrier of Its agreement to transport the horses 
In the care of an attendant was the proximate cause of the loss which occur- 
red ; and this case could be decided on the ground that it could not have been 
the intention of the parties to the original contract of shipment that the ship- 
per should be held to his agreement as to the sum at which tlie horses were 
I to be taken in case the carrier did not transport them in care of an attendant 

I But we are of opinion that the rule as to deyiation from route and departure 

from method of transportation rests upon the broader ground that in such case 
the original contract is wholly displaced, at least at the election of the shipper, 
and we prefer to place our decision on the doctrine/' 

278 F.— 80 
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In Dunseth v. Wade, 2 Scam. (111.) 286, the court said: 

"If a common carrier, In which character steamboats navigating oar rivers 
must be classed, attempts to perform his contract in a manner different from 
his undertaking, he becomes an insurer for the absolute delivery of the goods, 
and' cannot avail l)imself of any exceptions made in his behalf in the contract." 

A tort feasor cannot take advantage of his own wrong, nor lessen 
the measure of his liability, by invoking an agreed valuation which the 
plaintiff may have made for the purpose of reducing the freight rate. 
D'Utassy v. Barrett, 219 N. Y. 420, 424, 114 N. E. 786, 5 A. L, R. 979; 
Georgia Southern Ry. Co. v. Johnson, 121 Ga. 231, 48 S. E. 807; Cen- 
tral of Georgia R. Co. v. Chicago Portrait Company, 122 Ga. 11, 49 
S. E. 727, 106 Am. St. Rep. 87 ; Merchants', etc., Transportation Co. 
v. Moore, 124 Ga. 482, 52 S. E. 802. In D'Utassy v. Barrett, supra, 
the Court of Appeals declares that — 

"The law remains that the carrier may not claim a limitation of liability 
to a certain amount fOr its affirmative wrongdoing when the plaintiff makes 
proof thereof." 

We have been able to find no sufficient reason for distinguishing the 
valuation clause of a bill of lading from the other restri<itive clauses in 
the bill, and for holding that the shipowner who performs his con- 
tract in a manner different from his undertaking may still claim the 
benefit of the stipulations respecting the value oi the shipment, al- 
though he cannot claim the benefit of a single other stipulation in his 
favor found in the bill of lading. Neither upon principle nor upon 
the authorities do we think that such a distinction exists. 

Decree is reversed, and cause remanded, with direction to take such 
further steps as may be necessary in accordance with this opinion. 

MACK, Circuit Judge (dissenting). In Calderon v. Atlas Steamship 
Co., 170 U. S. 272, 18 Sup. Ct. 588, 42 L. Ed. 1033, the Supreme Court, 
reversing this court (69 Fed. 574, 16 C. C. A. 332), which, with Judge 
Wallace dissenting, had affirmed Judge Addison Brown's decision (64 
Fed. 874), held the clause of the bill of lading there in question void 
because it interpreted the language as an exemption from all liatMUty 
for property over $100 in value, not as a valuation of the property at 
$100 for the purposes of the transportation and of the freight charges. 
In all of the courts the law was deemed settled that such an exemption 
clause would be invalid as a limitation of liability. The necessity of 
determining whether it was an exemption or a valuation clause — and 
it was on the interpretation that the members of this court differed — 
resulted from the implied assumption that a valuation clause would 
have been valid even in a deviation case. The validity of the valua- 
tion clause was not thus assumed without argument; the briefs filed 
in this court discuss the very question. The case is therefore at least 
persuasive that a valuation clause which, as distinguished from an ex- 
emption clause, has been upheld as valid in the federal courts, at least 
since Hart v. Pennsylvania R. R. Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 
L. Ed. 717, measures the amount of recovery even in a deviation case. 

In the paragraph following the language quoted in the opinion of 
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my Brethren from D'Utassy v. Barrett, 21^ N. Y. 420, 114 N. E. 786, 
5 A. L. R. 979, the court says : 

"The distinction must be borne In mind between a limitation of liability 
and an agreed valuation in case of liability. When it is urged that the limi- 
tation of value should not be applied to any case of theft by the carrier's 
employees, for the reason that the company is liable for such acts as if the 
company had been the thief, ♦ • • the argument loses sight of this dis^- 
tinction. * ♦ ♦ The liability may exist and the valuation of the shipment 
in case of liability may be agreed upon when the rates for transportation are 
based on the valuation of the goods entrusted to the carrier. ♦ ♦ • While 
the rule should not be extended to permit a carrier to realize a profit by con- 
verting valuable shipments, such conversions are so unusual as to be almost 
negligible. It would be unjust and contrary to the policy of the law to per- 
mit the agreed valuation to be overthrown for the purpose of enabling the 
shipper to obtain a recovery in excess thereof in a suit for loss or damage 
on any theory of trover or conversion for loss of gCKkts by wrongfnl deliveries 
or acts of employees for their own benefit, based, not on the wrongful mis- 
conduct of the carrier as such, but on the act of the employee.** 

In that case, as in Moore v. Duncan (6th C. C. A.) 237 Fed. 780, 150 

C. C. A. 534 (Adams Express Co. v. Berry & Whitmore Co., 35 App. 

D. C. 208, 31 L. R. A. [N. S.] 309, contra), a valuation clause was up- 
held, even when the loss resulted from theft by the carrier's employees. 
It does not follow, however, that the valuation clause would serve to 
limit liability in all cases. It would be clearly against public policy to 
enrich the carrier thus to limit its liability and thereby to enrich itself, 
by an actual taking and retention of goods, as distinguished from a 
conversion due to negligent deviation, or from an imputed conversion 
due to the acts of employees for their own personal enrichment. 

It is unnecessary in this case to consider the effect of a deviation or- 
dered or directed with "privity or knowledge** of the owner, and not 
merely of the servants, including therein even the master of a vessel, 
or whether the liability is increased, if such a deviation be for the very 
purpose of enrichment by actually converting the goods to such own- 
er's use. Even assuming — though without assenting thereto — that an 
improper shipment on deck is equivalent to a deviation, clearly in the 
case at bar there was no conversion with knowledge or privity of the 
shipowner, or for its enrichment. For while evidence of a contempo- 
raneous oral consent to shipment on deck of goods which, but for con- 
sent, the carrier would be obligated, under a clean bill of lading, to 
carry under deck, is held in The Delaware, 14 Wall. 579, 20 L. Ed. 779, 
hot admissible to vary even this implied obligation, it would seem 
clearly admissible on the question of the carrier's intent thereby ac- 
tually to convert the goods and thus to enrich itself. 

In this case, as I interpret Judge Hough's opinion — contrary to the 
views of my Brethren — ^he has found that there was such oral consent 
by the shipper. He says : 

"The motors were only deck-laden because of and after an agreement on 
the part of Spiero [shipper's .representative] that they woald be ln.sured 
agaii^ sea peril as deckladen — the charterers paying the extra premium." 

The testimony clearly shows that no bill or request for such extra 
premium was ever sent to the charterers. There is a liability to the 
holder of the bill of lading for the breach of the implied under-deck 
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shipment obligation. It is immaterial whether this breach be called a 
deviation, or treated as analogous to a deviation, or not. The liability 
is that of an insurer in so far as the loss or damage resulted from this 
breach; that is, the benefit of the exceptions, in the bill of lading, to 
such liability is lost. 

But the question remains: Liability fdr what and in what sum? 
In my judgment. Judge Hough has given the correct answer in the 
circumstances of lliis case of a breadi not by or with the privity or 
knowledge of the owner and/or for his personal gain — liability only 
for the agreed value of the goods as stated in the bill of lading. 



INTERNATIONAL SIGNAL CO. v. VREELAND APPARATUS CO^ 1ml, 

eft al. 

(Circalt Court of Appeals, Second Circuit. December 14, 1921.) 

No. 3. 

1. Paieois 4«>114— dalnn, to be tiiil»rferliiir» «mt be sidietantially laentieal. 

As a prerequisite to declaring claims of a patent void, under Bev. St. 
I 4018 (Comp. St. { 9463), as Interfering with claims of a prior patent, 
gubstantial identity between the claims must be found, interpreting them 
in the light, not only of text, but of the specifications and drawings, and 
of the prior art. 
t. Palsnis ^s»114— Suit for fnleifereiiee maintaliiable only wliere patents 
diBdose invcoiloa 

In a snit under Rev. St § 4918 (Comp. St I 9463), the court will not 
engage in useless inyestigation of priority, and if there is no patentable 
invention the bill will be dismissed. 

3. Patents ^=s>114— PatentabOily of improTement not subject of interference 

soft 

If a concededly junior patentee Is claiming an alleged specific Improve- 
ment on the device of the prior or basic patent, the patentability of the 
alleged improvement is not subject-matter for an interference suit. 

4. Patents 4^»328— Vreeland patents^ 1,239,852 and 1,245,166, relatii« to the 

art of radio tetegraphy, held not Toi4 as interfering with prior Feosenden 
patents. 

Claims of Vreeland patents. No. 1,289,852, for receiver for electrical 
Impulses, and No. 1,245,166, for method of transmitting and receiving 
high-frequency impulses, held not void, as interfering with claims of Fes- 
senden patents. No. 1,050,441, for electrical signaling apparatus, and No. 
1,050,728, for method of signaling, especially in view of the allowance by 
the patent oflBce of the Vreeland claims after interference proceedings 
between the parties, in which Fessenden was awarded priority as to cer- 
tain other claims. 

Manton, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the International Signal Company against the Vree- 
land Apparatus Company, Inc., and Frederick K. Vreeland. Decree for 
defendants, and complainant appeals. Affirmed. 

Frederick W. Winter, of Pittsburg, Pa., and 'Drury W. Cooper, of 
New York City, for appellant. 

4p9For oUier cmam see same topic & KBT-NVMBfiR in aU Key-Numbered Digeeti a Indezee 
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Dyer & Taylor, John Robert Taylor, and Philip Famsworth, all of 
New York City, for appellees. 

Before ROGERS, MANTON, and MACK, Circuit Judges. 

MACK, Circuit Judge. Appeal from the decree of the District 
Court, dismissing the bill brought by- the plaintiff under section 4918 
of the Revised Statutes (Comp. St. § 9463), seeking to have Vreeland 
patent, No. 1,239,852, granted September 11, 1917, for receiver for 
electrical impulses, and Vreeland patent, No. 1,245,166, i^ranted No- 
vember 6, 1917, for method of transmitting and receiving high-frequen- 
cy impulses, adjudged void, as interfering with Fessenden patent, No. 
1,050,441, granted January 14, 1913, for electrical signaling apparatus, 
and Fessenden patent. No. 1,050,728, granted January 14, 1913, for 
method of signaling. Plaintiff's specific contention is that the court 
should annul claims 1 to 8, inclusive, of Vreeland patent. No. 1,239,852, 
as interfering with claims 3, 4, and 29 of Fessenden patent. No. 1,050,- 
441, and that, sudi interference having been established, the court may 
and should hold claims 9 to 28 of the Vreeland patent invalid, in view 
of the disclosure of Fessenden and the then state of the art (General 
Chemical Co. v. Blackmorc (C. C.) 156 Fed. 968 ; but see Boston Pneu- 
matic Tire Co. v. Eureka Patents Co. [C. C] 139 Fed. 29) ; further, 
that all the claims of Vreeland patent. No. 1,245,166, should be an- 
nulled, as interfering with claims 10, 11, 12, 13, and 14 of Fessenden 
patent. No. 1,050,728. 

The patents in question relate to the art of radio telegraphy and te- 
lephony. All of them involve wireless systems which utilize continuous 
or substantially continuous waves; that is, the so-called imdamped 
waves, as distinguished from the damped waves of the old "spark** 
system. The damped waves are formed in groups or trains of relative- 
ly short duration, with long intervals of inactivity between groups, the 
waves or oscillations of eacn group being "damp«l" ; that is, of rapidly 
decreasing amplitude or strength. An undamped wave is persistently 
generated and is of constant amplitude. All of the patents make use 
of the "heterodyne" principle, involving the production of signals by 
means of harmonic beats, analogous to musical beats. These are pro* 
duced by the co-operation of the currents of the receivol electrical 
pulses and the locally produced forces. The heterodyne piinciple makes 
it possible to overcome many atmospheric disturbances, and to select 
tfie signals from a given station to the substantial exclusion of sisals 
from other stations. The beats produced are measured by the differ- 
ence Between the frequency of the received wave and of the locally 
generafed oscillations. The receiver controls the pitch of the signal 
note by controlling the frequency of the oscillations. The utilization of 
the continuous undamped waves and the beats principle marked a very 
great advance in the art. Kintner et aL v. Atlantic Communication Co. 
(D. C.) 249 Fed. 73. 

[1] The Fessenden mventions, covered by the patents in suit, are 
admittedly prior in time. His claims, alleged to be interfered with, 
are broad in scope; if valid (and validity is not here contested), the 
utilization of Vreeland's patent concededly would involve infringement 
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thereof. But the question raised by this bill is that of interference un- 
der R. S. § 4918, not' that of infringement; that is, it is not whether 
tlie plaintiff could enjoin the use of the method and product of the 
Vreeland patents, but whether there is substantial identity of scope, 
though not necessarily literal identity of language, in certain claims of 
the Fessenden and Vreeland patents. While, to ascertain the in- 
vention covered by a claim, the claim is to be interpreted in the light, 
not only of text, but of the specifications 2tnd drawings, and of the 
prior art, substantial identity in whole or in part in the invention so 
claimed must be found as a prerequisite to interference. Stonemetz Co. 
V. Brown Co. (C. C.) 57 Fed. 601 ; Nathan v. Craig (C. C.) 49 Fed. 370; 
Simplex Ry. Appliance Co. v. Wands, 115 Fed. 517, 53 C. C. A. 171. 

[2] Two patents should not be issued for the same invention; if the 
Patent Examiner believes that such identity exists, either between two 
pending applications or between a pending application and a patent, 
verbally identical claims are suggested, and an interference declared 
by the Patent Office to determine priority of invention. If, however, 
two such patents have issued, the court, not the Patent Office, is the 
forum; proceedings under section 4918 may be brought. The aim, 
however, is unchanged ; to determine priority of invention, and, on the 
basis thereof, to annul the patent erroneously and/or inadvertently is- 
sued. The court will not, however, engage in a useless investigation 
of priority ; if there is no patentable invention, the bill will be dismiss- 
ed. Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 733, 33 C. C. A. 
255; Simplex Ry. Appliance Co. v. Wands, supra. 

In a limited sense, so far as establishing inter partes the question of 
priority of invention, interference proceedings partake of the nature 
of the so-called declaratory judgments, a subject-matter of very recent 
legislation. See Borchard, The tjniform Act on Declaratory Judg- 
ments, 34 Harvard L. R. 697. Clearly, however, section 4918 does not 
provide for a declaratory decree to establish even inter partes the valid- 
ity or scope of the claims either of a basic patent or of a concededly 
junior improvement patent; actual or threatened infringement is es- 
sential for a suit to settle these questions. 

"[3] If, then, the concededly junior patentee is claiming an alleged 
specific improvement of the prior and basic patent, the patentability of 
the alleged improvement is not the subject-matter of an interference 
suit. Stonemetz Co. v. Brown Co., supra; Boston Pneumatic Power 
Co. V. Eureka Patents Co., supra. 

[4] Applications for the patents here in controversy were pending 
in the Patent Office at the same time. Five of Vreeland's claims in 
his transmitter application were suggested to and accepted by Fessen-, 
den, and, in the contested interference, that was declared by the Patent 
Office, Fessenden's right thereto was sustained. It is quite possible, as 
the file wrappers appear to. indicate, that other claims in the Vreeland 
patents, as originally framed in ignorance of Fessendenfs prior applica- 
tion, either covered the same invention or presented no patentable ad- 
vance thereover. The Examiners endeavored to allow only those claims 
which, in their judgment, indicate some step forward in the art. Vree- 
land thought that the full scope of his invention was not recognized, 
and pressed, but without success, an appeal on some of his claims. 
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While the courts are not bound by the decision of the Patent Office 
as to the validity of those claims which were finally allowed, the con- 
sidered decision of the Patent Office is entitled to great weight, and, in 
view of. the careful examination of Vreeland's claims by the Patent 
Office, and its conscious endeavor to eliminate those in interference 
with or not patentable over Fessenden, only the clearest conviction of 
identity of claims would justify the court now to find an interference. 
The patent Office vrould not have allowed the claims in question, in 
the light of its own comparison with the Fessenden claims, unless it 
considered that they not only asserted, but actually embodied, a patent- 
able advance over Fessenden's claimed inventions. As Chief Justice 
Taft says in Hildreth v. Mastoras (U. S. Supreme Court, November 
7, 1921), 257 U. S. — , 42 Sup. Ct. 20, 66 L. Ed. : 

**The presnmption of priority and novelty [and, we may add here, noninter- 
ference] which arises from the granting of a patent mast have greatly in- 
creased weight, and the claim of the inventor is subjected to such close and 
careful scrutiny under the stimulus of a heated contest" 

Whether or not the asserted improvement embodies a patentable ad- 
vance may be contested and determined in an infringement suit; in- 
deed, defendant has sued plaintiflF for an alleged infringement of these 
very claims. This court, however, would not be justified on this record 
in holding that Vreeland clearly did not even assert a patentable im- 
provement over Fessenden. Let us consider the receiver or apparatus 
patents (Fessenden patent, No. 1,050,441, and Vreeland patent. No. 1,- 
239,852) first: 

Claim 3 of Fessenden may be compared with claim 1 of Vreeland as 
typical of the interference claimed. Fessenden's claim 3 reads : 

"A signal system having in combination at a receiving station, a receiver 
and a constantly operating frequency determining element having a frequency 
diifering from that of the received Impulses to such an extent as to cause 
beats to be formed at the station on the receipt of transmitted pulses.^ 

Vreeland's claim 1 states: 

''A receiver of snstalned high-frequency^ signal impulses, wherein are com- 
bined a detector, a local source of sustained alternating currents of sUghtly 
different frequency from the signal impulses, and means for combining the 
local currents with the ^gnal Impulses, and applying the resultant beat cur- 
rent to the detector, substantlaUy as set forth." 

Vreeland's contention is that, while his claim may infringe Fessen- 
den's patent, it goes beyond it and makes a substantial contribution to 
the art, in suggesting, not merely the mechanical interaction of the re- 
ceived and locally generated current to produce beats, but the combina- 
tion of the two currents to form a resultant beat current, which is ap- 
plied as a unit to the detector. Although the use of such a resultant 
beat current may fall foul of Fessenden's generic claims in an infringe- 
ment suit, such a resultant beat current. cannot be said to be so describ- 
ed or referred to in Fessenden's claim as to involve Vreeland's claims 
in interference. 

Vreeland contends that there is no inkling in Fessenden's patent of 
the. combining of the received .current and locally generated current in 
a common circuit, so as to produce a new resultant beat current. He 
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pcnnts out that Fessenden uses a d3aia]noixieter telephone with two 
separate coils. Haintiff contends, however, that by induction the cur- 
rents in the two separate coils of Fessenden's dynamometer telephone 
combine in a common circuit and produce a resultant current. Vree- 
land denies that such a resultant current is a regular or necessary in- 
cident of Fessenden's patent, and states that any such current developed 
would be inefficient and not dependable and consequently could not be 
regarded as an anticipation of the resultant current described in his 
patent ; and, of course, if necessary to sustain their validity, Vreeland's 
claims may be limited by the descriptions contained in his specifications. 

But plaintiff proceeds to point out that Fessenden specifies tiiat his 
patent may be operated by an interaction of either electrostatic or mag- 
netic fields, and that the reference to electrostatic fields would in- 
evitably suggest to any one versed in the art the use of a condenser 
telephone, which is one of the favored devices of Vreeland for uniting 
the received and local currents in a common circuit to produce a new 
beat current. Vreeland, however, takes the position that the use of the 
cgndenser telephone in this connection marked a distinct advance in 
the art over the preferred contrivances described by Fessenden, and 
that the means of utilizing the condenser telephone was not pointed out, 
or even understood, by Fessenden, who apparently deemed it desirable 
that the received and local currents be left in separate circuits. Vree- 
land contends that this reference to electrostatic fields has no clear or 
definite content, and that it may have referred to a quadrant electrom- 
eter, a laboratory instrument used for measuring potential or electrical 
charges. 

These considerations evidence that there is at least a substantial con- 
troversy between the parties as to whether the invention which Vree- 
land asserts he has made is a patentable advance over Fessenden's dis- 
closure. I'his may and should be determined in an infringement suit; 
but in view of the difference in the claims and the considered action of 
the Patent Office in resiject thereto, an interference suit will not be 
allowed. 

As to the transmitter or method patents, Vreeland maintains that his 
claims 1, 2, and 3 are distinguishable from and patentable over Fessen- 
den, by reason of their describing as the very essence of the invention, 
the combination of the current oscillations in the receiver *'in a common 
element in a tuned circuit." The issues thus raised are substantially 
the same as those discussed in connection with the receiver patents, and 
are not, in our judgment, appropriate for decision in an interference 
suit, under section 4918. 

The interference issue raised, as between Vreeland's transmitter 
claims 4 to 10 and Fessenden's transmitter claims 10, 11, 12, 13, and 
14, is somewhat different. It may be illustrated by a comparison of 
Fessenden's claim 11 with Vreeland's claim 8. Fessenden's claim 11 
reads : 

**The method of transmitting and reoeiyiog sustained altemattog signal 
Impulses, which consists in transmitting a continuous wave train of sustained 
osciUations, changing the frequency of such continuous wave train to produce 
signals, combining with such transmitted wave train at the receiver locally 
generated sustained oscillations and observing the combined effects of such 
ofidllatlims.'* 
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Vrecland's claim 8 is word for word the same as Fessenden's claim 
11 above cited, except for the addition of the word "abruptly" before 
the clause "changing the frequency of such continuous wave train," 
The identity of language, but for this one word, is due to the fact that 
it was Vreeland's language; Vreeland, not Fessenden, was its author; 
Fessenden adopted it at Sie suggestion of the Patent Office on the in- 
terference issue, in which he was successful. With this record before 
it, the Patent Office subsequently allowed Vreeland's claim with the 
addition noted, evidently for the reason that it considered the amended 
claim, read in light of Vreeland's specifications, not only substantially 
different from, but a patentable advance over, Fessenden. Both patents 
involve the variation in pitch of the beat notes through a slight change 
in the frequency of the signal pulses. But Vreeland claims his inven- 
tion in the abruptness. wiSi which he is able to effect this change by 
varying the electric constants of the system, and through which he con- 
tends increased clarity of audition a^d sharpness in beat note changes 
are achieved. 

The abrupt character of the frequency changes is not specifically 
claimed by Fessenden. Plaintiff contends that Fessenden makes his 
changes abrupt enough for practical purposes, but that would not in 
itself necessarily invalidate a patent intended to secure abrupt note 
changes, with increased effectiveness. Plaintiff further maintains that 
Fessenden did not restrict himself to effective frequency changes, by 
varying the speed of the mechanical alternator shown in his drawings, 
but expressly referred to the use of a mercury lamp, and to his patent, 
No. 70(5,742, both of which, it contends, should suggest to one versed 
in the art the variation of wave frequency by a change in the constants 
of the circuit. Vreeland denies the sufficiency of these references ; he 
points out that patent No. 706,742 relates to "spark signals," and he 
maintains that it is in no event the simple equivalent of his contrivance. 
But the issues raised by these conflicting contentions go, not to the 
question of interference, but to that of patentable advance; that is, 
whether or not Vreeland is anticipated by the disclosures of Fessenden 
and by the prior art. 

The trial judge was experienced in the trial of patent cases in this 
specific -art; he heard the entire testimony, and took an active part in 
the examination of the witnesses; he has stated in his opinion that he 
was strongly impressed by Vrfeeland's testimony. These circumstances 
and the Patent Office proceedings fortify us in our own conclusions that 
the decree must be affirmed. 

MANTON, Circuit Judge (dissenting). This is an appeal from a 
decree for the appellees, dismissing a bill asking for equitable relief 
under section 4918. The appellant seeks to have the Vreeland patents. 
No. 1,239352, granted September 11, 1917, for a receiver for electrical 
impulses, and No. 1,245,166, granted November 6, 1917, for method of 
transmitting and receiving high-frequency impulses as interfering un- 
der this statute with appellant's Fessenden patent. No. 1,050,441, grant- 
ed January 14, 1913, for electrical signaling apparatus, and patent No. 
1,050,728, granted January 14, 1913, for method of signaling. It is 
sought by Ais action to annul claims 1 to 8, inclusive, of the Vreeland 
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patent, No. 1,239,852, as interfering with claims 2, 3, 4, and 29 of the 
Pessenden patent, No. 1,050,441; also, the suit seeks to establish that 
claims 9 to 28 of the Vreeland patent are invalid, for the reason that 
they are disclosed in the Fessenden patent and the then state of the 
art. The appellant also seeks to have decreed that all of the claims of 
Vreeland's patent. No. 1,245,166, are interfering with claims 10, 11, 
12, 13, and 14 of the Fessenden patent, No. 1,050,728. The patents 
in suit all involve wireless systems in the art of telephony and te- 
legraphy. 

Under section 4918 of the Revised Statutes^ the appellant may main- 
tain, as a person interested, this action against the owner (as the de- 
fendant is) in equity for the interference with the appellant's patent by 
reason of the grant of the Vreeland patents to Vreeland. The court 
has the power to adjudge and declare either of the patents void in whole 
or in part, or inoperative or invalid in any particular part of the United 
States, according to the interest of the parties in the patent or the in- 
vention patented. General Chemical Co. v. Blackmore (C. C) 156 Fed. 
9^8. Therefore, if the patents interfere or cover the same invention, 
this action is maintainable. It is therefore essential, as in infringement 
suits, that interpretation or construction of the patents be considered in 
determining whether there is such interference. It is necessary to 
examine the disclosure of the patents themselves, and to ascertain what 
was the state of the art at the time of the prior grant. Thus, one of the 
patents involved may have but a single claim that interferes ; all other 
claims may be different in terms or degree. Under such circumstances, 
the court has power to declare such claim void because of the interfer- 
ence with the rival patentee. Bird v. Elaborated Roofing Co., 256 Fed. 
366, 167 C. C. A. 536. 

When a patent is granted by the Patent Office, the grant must have 
protection against interference, for in a single invention there can be 
but a single patent. Under this statute, the court's decision only affects 
the actual interest before the court, and does not prejudice any stran- 
ger to the litigation owning an interest in either patent. The rule of 
construction in a proceeding of this kind forbids the outstanding of two 
grants of patents for the same invention. Such a situation is created 
where the same inventive thought is described in two patents in quite 
different language. It was this view which has led to a great number 
of decisions which find infringement or lack of infringement, irrespec- 
tive of the presence or absence of the literal response to the language 
of the claim. Benjamin El. Co. v. Northwestern Co., 251 Fed. 291, 

1 "Sec. 4918. Whenever there are interfering patents, any person interest- 
ed In any one of them, or In the working of the invention claimed under 
either of them, may have relief against the interfering patentee, and all par- 
ties Interested under him, by suit in equity against the owners of the inter- 
fering patent ; and the court, on notice to adverse parties, and other due pro- 
ceedings had according to the course of equity, may adjudge and declare either 
of the patents void in whole or in part, or inoperative, or Invalid in any 
particular part of the United States, according to the interest of the parties 
in the patent or the invention patented. But no such Judgment or adjudication 
shall affect the right of any person except the parties to the suit and those 
deriving title under them subsequent to ihe rendition of such judgment" 
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163 C. C. A. 444; Geoghegan v. Ernst, 256 Fed. 671, 168 C. C. A. 64; 
Tostcvin-Cottie Mfg. Co. v. Ettinger, 254 Fed. 435, 166 C. C. A. 66; 
Silver Co. y. Stfernau & Co., 258 Fed. 448, 169 C. C. A. 464. 

The inquiry in the case at bar is : Did the inventors make the same 
contribution to the sum of human knowledge as was said in Bird v. 
Elaborated Roofing Co., supra? If so, the claims are for the same 
invention, notwithstanding the lack of similarity in language or scope 
or ntunber of elements. In this study, the authorities clearly establish 
that the court is not limited to consideration of claims alone, but ''the 
invention ♦ * ♦ covered by the claims is to be ascertained 
* * ♦ by a proper construction thereof" giving to each claim its 
due scope and effect. Simplex Ry. Appliance Co. v. Wands, 115 Fed. 
517, 53 C. C. A. 171. To determine the particular discovery for which 
each of the patents was granted and the point from which tibie inventor 
started, in order to know what the invention is that supports the patent, 
the courts have even taken recourse to expert testimony as to the tech- 
nical terms and the difference between or the identity of the devices. 
Palmer v. Lozier, 90 Fed. 732, 33 C. C. A. 255. It has also examined 
the knowledge of the art and the position of the patents in that art. 
It may even apply the doctrine of equivalents, in order to determine 
what is a -patentable invention covered or attempted to be covered by 
each of the patents. If there is no claim to the same invention made as 
to one of the patents, there is no interference ; but, when each patent 
has a claim directed to that invention, there is an interference, even 
though the claims of the rival patents are not identical in terms and the 
number of elements, or in scope. 

An issue of fact is thus presented upon all the evidence, whether they 
arc of the same effective scope, and this issue cannot be determined 
upon the face of the two documents, but both are to be construed in 
the same way and upon like evidence as a patent in an infringement suit 
or in a suit to recover royalties under a license agreement. Logically, 
this is necessary in order to determine whether the two patents granted 
cover a single invention. If so, that which is granted latct must give 
way to the earlier grant. If, under the evidence here disclosed, the 
system and methods disclosed by the Fessenden and Vreeland patents, 
as they are understood by the skilled worker in the art, and in view of 
tlic then state of the art, are the same essentially and electrically, there 
is only one invention, no matter how the claims may be phrased. If 
such a conclusion is reached, this court is empowered, under the terms 
of the statute, to go so far as to find the Vreeland patents void in whole 
or in part. It is true that, when two patents are pending in the Patent 
Office at the same time, and both of them granted there is a prima 
facie presumption that each wa* properly granted. Boyd v. Tool Co., 
158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973. Nevertheless, if both 
patents arc for the same things as far as any inventive qualities arc 
concerned, only one of them can stand. Brooks v. Sacks, 81 Fed. 403, 
26 C. C. A, 456. The claim of the appellant is that the patents of Fes- 
senden and Vreeland do exactly the same thing and in the same way. 

The receiver patents are for continuous, or substantially continuous, 
waves ; such waves are manifested in the indicator by combining the re- 
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ceived wave with the electrically produced oscillations of slightly dif- 
ferent frequency. These produced beats are equal to the difference be- 
tween the frequency of the received wave and the lix:ally generated 
oscillations. The receiver controls the pitch of the signal note by con- 
trolling* the frequency of the oscillations. They amplify the signal 
strengSi. Thus, both have the ability to select the signals from a 
given station to the substantial exclusion of signals from other stations. 
As I examined the claim of the appellees, it is that the Fessenden patent 
illustrates one kind of an indicator, in which the beat signal is made 
manifest, while the appellees illustrate indicators which are manifestly 
different. The transmitter patents utilize the continuous wave with the 
beats receiver or heterodyne. The transmission of the signals is effect- 
ed by changing the frequency of the transmitted continuous wave, 
thereby producing in the heterodyne receiver a different beat note be- 
tween the parts of the wave indicating the signals and the parts in- 
dicating the interval between signals. As one, for the signal parts, 
the transmitted wave can be of the frequency differing from the fre- 
quency of the electrically generated oscillations which are combined 
together, thus giving in the receiving telephone, the beat note of a pitch 
to say 1,000 vibrations per second, and whereas for the periods between 
the signals, the transmitted wave can be made to substantially co-exiat 
in frequency with that of the electrically generated waves or oscilla- 
tions, thus producing no beats giving periods of oscillations of the tele* 
phone, or made of such frequency as to give a different pitch note from 
that of the signal. 

As to the claims, the appellees say that Fessenden's are generic in 
character, and are based upon a structure involving the keeping of the 
current separate ; that the Vreeland claims are specific in character, and 
are based on a structure involving bringing the two currents together — 
that is, combining the two currents in one circuit. It contends that 
Fessenden used for his receiving apparatus a device known as a dyna- 
mometer telephone with two separate coils. With an ordinary tele- 
phone recefver, or so-called magnetic telephone, an electromagnet hav 
ing a single coil transversed by telephone currents is located in close 
proximity to a diaphragm, which vibrates in accordance with the vary- 
ing magnetic effect. It is claimed that with the dynamometer telephone 
there is no combined current, but two flat coils, known as "pancake" 
coils, each in a separate circuit, one of said coils being mounted on a 
telephone diaphragm and the other stationary, whereby variations in 
the magnetic pull between the two coils will take place when tiiey are 
traversed by the telephone currents. 

It is argued that Fessenden never conceived of Vreeland's invention 
of combining the two currents in one circuit, and that therefore he used 
this type wmch is an inefficient separate coil dynamometer. It is con- 
tended that the signal and local currents are separate, transversing sep- 
arate circuits, and that they separately transverse the separate coils 
which produce mechanical action. Appellee's claim is that Fessenden*s 
patent is known as a mechanical heterodyne. The appellant claims that 
there is an induction and therefore there is no separation of currents ; 
but there is the interaction of currents, and but one circuit. It is the 
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matter df control of current or the circuit that counts. It may be that 
Vredand, by the receiver which he has used, has accomplished the re* 
suit of an improved indicator of the current ; but this does not make his 
invention different, if there is in appellant's an interaction of currents 
and but one circuit. 

Fessenden, in his patent, says that it may operate by interaction of 
either electrostatic or electromagnetic fields, and that a variety of 
forms of receiving devices may be employed saying that those which 
he illustrates are convenient and de^rable. The indicator illustrated 
is old in the art, operating with an electrical magnetic field. It is called 
a dynamometer telephone, but it is apparent that an induction of one 
current to the other takes place at the two coils marked 8 and 10 in 
Fig. 3. Vreeland admits that, even with the arrangement showii in 
Fig. 5 of his receiver patent, either the received signal impulse or local- 
ly generated oscillations alone would produce an electrostatic field be- 
tween the plates of the condenser telephone. Claims 26, 27, and 28 of 
this receiver patent include the electrostatic field excited by local os- 
cillations and another field of different frequency excited by signal 
impulse. It thus appears that, where the local voltage is produced, the 
static telephone has two existing interacting fields whose resultant 
moves the diaphragm. 

Is there any essential difference between the static and the dynamom- 
eter telephone, as far as the fields are concerned? In.eit'her case, the 
heterodyne, the currents of different frequency, are applied to the in- 
strument, and there is a resultant field in the telephone, due to the in- 
teraction or superposition of the effects of the energies supplied by the 
two currents. The substitution, therefore, of the static telephone for 
the djrnamometer telephone, is not a diflScult, but a simple, matter to 
one skilled in the art. Vreeland admits that there is no distinction be- 
tween the fields and currents or between superposition or combination 
of currents and the interaction of fields. This is illustrated in Figs. 
5, 9, and 10 of the Vreeland original drawings and in his original spec- 
ifications. The same contention that is advanced here by the appellee, 
that the Fessenden claims are for a generic invention, while Vreeland's 
are for a specific invention, was presented in General Chemical Co. v. 
Blackmore (C. C.) 156 Fed. 968, and an interference was held to 
exist, because the only reasonable interpretation of Blackmore's alleged 
generic claims rendered them an obscure description of the specific 
discovery. In the case at bar, a combined or beat current necessarily 
exists in the Fessenden circuits, and since the indicator or detector is 
operated by tfiat be?it current, a proper interpretation of Fessenden's 
dainas becomes a clearer description of Vreeland's alleged specific in- 
vention. It is thus apparent that the patents in suit (Fessenden's, No. 
1,050,441, and Vreeland's, No. 1,239,852) contain claims in common 
and are interfering patents. The substance or invention is one and 
identical ; the only difference is in the manner of its statement. 

The transmitter patents (Fessenden, No. 1,050,728, and Vreeland, 
No. 1,242,166) involve the use of the continuous wave transmission 
with the beats reception or heterodyne ; the essential novelty consisting 
in transmitting the signals by changing the frequency of the continuous 
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wave whereby there is produced in the heterodyne receiver a different 
beat effected by the waves constituting the signal characters than by 
those constituting the intervals between signal diaracters. The systems 
of the Fessenden and Vreeland patents do exactly the same thing. 
Both make use of a continuous wave ; both produce the signal charac- 
ters by changingthe frequency of the wave ; and both receive with a 
beats receiver. The analogy is so close between these patents that the 
sole difference between certain of the rival claims is that Vreeland 
claims say the change of frequency of the transmitted wave is made 
abruptly; whereas in the Fessenden claim the word "abruptly" is not 
used. So far as the physical things are concerned, this attempted def- 
inition has to do merely with a particular kind of generator used for 
producing the transmitted wave. Fessenden illustrates a transmitting 
generator, a high frequency alternator, a form which he had previously 
patented, and to which he would by nature be partial. Vreeland illus- 
trates a vacuum tube, an alternator of the form which he had previous- 
ly patented, and to which he was naturally partial. Both types of gen- 
erators were old in the art and were used for producing continuous 
waves. 

To sustain the appellees' position, it is necessary to limit the Fessen- 
den disclosure of a transmitting generator to a high-frequency alterna- 
tor illustrated, and then so that change of frequency can be effected 
only by varying the speed of the roto of that alternator, and that this 
cannot be done abruptly. But in practice, with the use of the appel- 
lant's generator, the change of frequency is effected with sufficient 
rapidity to transmit, and there is sufficient "abruptness" to accomplish 
the purpose of the invention. Fessenden does not limit, by his illustra- 
tion, a particular form of generator, but mentions other forms of gen- 
erators. 

Does the change of wave frequency by the alternator illustrated by 
Fessenden become "abrupt"? And then does Fessenden disclose a 
sending generator of a type the frequency of whose generated waves 
can be changed in precisely the way disclosed by Vreeland, and there- 
fore equally as abrupt as with the Vreeland generator? Vreeland can- 
not confine Fessenden to the use of the high-frequency alternator illus- 
trated. The method in issue contemplates only a slight change of fre- 
quency ; Fessenden saying a matter of one-fifth of 1 per cent., while 
Vreeland a minute variation during the frequency of these (transmit- 
ted) waves. Fessenden in no way limited himself to the use of the 
high-frequency alternator, and changing its speed by means of rheostat 
or the like. He disclosed, among a number of transmitting generators 
to be used, one of exactly the same kind as illustrated by Vreeland. 
He says in his patent : 

**In the practice of my invention I prefer the use for sending and means 
for producing continued radiation, which may be, for example, the hiffh-fre^ 
quency generator having the characteristics described in patent No. 707,737, 
or the means described in patent No. 706,742.*' 

And again: 

"It is preferred to use a high-frequency alternator, or any other suitable 
device for producing unintermittent oscillations, as, for example, a device 
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cp^uting by direct current, with or without discharge gap, as described in 
letters patent No. 706J42." 

In patent No. 1,050,441 he says : 

"I prefer to use a high-frequency alternator, or a mercury lamp producing 
oscillations whose frequency is maintained constant-^that is to say, not in- 
termittent — by automatic means." 

It is apparent to me that the specific transmitting generator used by 
Fessenden, to wit, the high-frequency ahemator, with a slight change 
of speed necessary to produce the necessary change in the signal note, 
can be made with sufficient rapidity to transmit signals nearly as fast 
as they can be recorded and received by the aural receiver, and that, 
therefore, the change of frequency of the transmitted waves is made 
abruptly. Speaking from the result accomplished by each as disclosed 
by the record, I do not think that there is much more than a change 
of phraseology in the specifications and claim§ used by Vreeland. Fes- 
senden was the first in date of application and of grant as to the re- 
ceiver and transmitter patents, and protection should be accorded to 
him. 

I think that claims 1 to 8, inclusive, of Vreeland patent, No. 1,239,- 
852, interfere with claims 3, 4, and 29 of Fessenden's patent No. 1,050,- 
441, which was granted first, and that the Vreeland patent, No. 1,245,- 
166, are interfering claims with claims 10, 11, 12, 13, and 14 of Fessen- 
den patent. No. 1,050,728. The subject-matter is technically the same. 
The invention discloses the same idea. Similarities and differences 
do not depend on mere names or words used to describe them, or im- 
material matters by which they may be distinguished. Glue Co. v. 
Upton, 97 U. S. 3, 24 L. Ed. 985. In determining similarities and 
differences, the courts are not governed by the names of things, but 
they must look to the devices and contrivances in the light of what they 
really are and what office or function they perform and how they per- 
form it. 

For these reasons, I think the decree below should be reversed. 
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No. 2029. 

Intoxicating liquors ^s^ZlO—Proeeed^ for contempt for Tiolation of injunc- 
tion restralninfr maintenance of nuisance under Prohibition Act held 
criminal in nature. 

A judgment of contempt, imposing a fine and imprisonment for a defi- 
nite term for violation of an injunction granted under National Prohibi- 
tion Act, tit. 2, { 22, restraining maintenance of a common nuisance, 
hel4 criminal in its nature and abated by the death of the defendant. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

^s>For otb«r cases Me same topic 6 KBY-NUMBBR in all Key-Numbered Digests ft Indexes 

Digitized by LjOOQIC 



480 278 FBDBRAL REPORTER 

Proceeding for contempt by the United States against Casar Dal 
Pino. Defendant brings error. Dismissed 

Timothy J. Fell, of Chicago, 111., for the motion. 

C. W. MiddlekauflF, of Chicago, 111., opposed. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges, 

EVAN A. EVANS, Circuit Judge. Caesar Dal Pino was informed 
against by the Attorney General of Illinois, for and on behalf of the 
United States, for having violated section 22 of the Volstead Act (41 
Stat. 314). A finding that his place of business was conducted as a 
common and public nuisance was made, and an order entered abating 
it, and enjoining him and others from ''manufacturing, selling, or bar- 
tering any intoxicating liquor, as defined in section 1, of title II, of 
said National Prohibition Act^ or upon the premises described in the 
bill of complaint,'' etc. Subsequently he was charged with violating 
the restraining order, and proceeded against as for contempt of court, 
found guilty, fined $1,000, and sentenced to serve a year in jail. From 
this judgment he sued out a writ of error, and, pending its hearing, 
died. We are to determine the effect of his death upon the collection 
of the fine. 

Our answer is dependent upon our determination of the character 
of the judgment rendered in the contempt proceeding. In other 
words, was the judgment rendered in a civil, or a criminal contempt 
proceeding? If criminal, the authorities are numerous to the effect 
that death abates the judgment. U. S. v. Mitchell (C. C.) 163 Fed. 
1014; U. S. V. Pomeroy (C. C.) 152 Fed. 279; U. S. v. Dunne, 173 
Fed. 254, 97 C. C. A. 420, 19 Ann. Cas. 1145 ; Menken v. Atlanta, 131 
U. S. 405, 9 Sup. Ct. 794, 33 L. Ed. 221 ; List v. Penn, 131 U. S. 396, 
9 Sup. Ct. 794. 33 L. Ed. 222; Boyd v. State, 3 Okl. Cr. R. 684, 108 
Pac. 431. Whether the proceedings are civil or criminal is not always 
a matter of easy determination. 

On examining the information (set forth in full below ^), we are 

^ InfonnatioD for Citation for Contempt of Court. 

In the District Court of the United States, Northern District of Illinois, 

Eastern Division. 

United States of America, Complainant, y. Cflssar Dal Pino, Defendant 

In Equity No. 1648. 

Information in Chancery. 

The United States of America, by Edward J. Brundage, Attorney General 
of the state of Illinois, represents unto your honor that on the 24th day of 
November, 1920, your petitioner filed in this court a bill in equity charging 
that the defendant Ciesar Dal Pino sold intoxicating liquor as defined by 
the National Prohibition Law, in violation of the National Prohibition Law, in 
the first floor, i. e. the ground floor of the premises located at 808 West 
Madison street, Chicago, Cook county, Illinois, and on the 26th day of Novem- 
ber, 1020, this court entered an order restraining the said defendant Ctesar 
Dal Pino from selling intoxicating liquor In said premises and restraining 
the defendant from maintaining a public and common nuisance on said prem- 
ises, described in said bill of complaint 

Your petitioner further represents that a deputy United States marshal of 
this court duly served a temporary restraining order upon the said Caesar 
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persuaded that the pleader, when he drew his pleadings, had.no ques- 
tion in mind involving the distinction betw/een civil and criminal con- 
tempt. He terms his application to the court an "Information in 
Chancery," and repeats the designation in the verification. We are 
not, however, at any place informed as to the nature and character of 
such a pleading. It is a nondescript term, indicative of a criminal pro- 
ceeding if we stress the first word, while negativing it if emphasis be 
given to the word "Chancery." 

The allegations in the application, as well as the relief sought and 
the judgment pronounced, all indicate that the proceedings were 
viewed by court and counsel as criminal. That the distinction between 
the two should at all times be kept clearly in mind is well illustrated in 
the case of Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 
Sup. Ct. 492, 55 L. Ed. 7^, 34 L. R. A. (N. S.) 874, where it is stated : 

**For, notwitlistanding the • • • elements of similarity in procedure 
and in punishment, there are some differences between the two classes of pro- 
ceedings which involve substantial rights and constitutional privUeges. With- 
out deciding what may be the rule in civil contempt, it is certain that in pro- 
ceedings for criminal contempt the defendant is presumed to be innocent, he 
must be proved to be guilty beyond a reasonable doubt, and cannot be com- 
pelled to testify against himself. • • * There is another important differ- 
ence. Proceedings for civil contempt are between the original parties and are 
Instituted and tried as a part of the main cause. But on the other hand, 
proceedings at law for criminal contempt are between the public and the 
defendant, and are not a part of the original cause.*^ 

Dal Pino restraining him from violating the National Prohibition Law and 
maintaining a public and common nuisance as described in the National Prohi* 
bition Law, In pursuance of the temporary restraining order entered by your 
honor as above set forth, which said temporary restraining order, or writ of In- 
junction was served on the said Ossar Dal IHno on the 80th day of Novem- 
ber, 1920. 

Your petitioner further represents that on the 80th day of December, 1920, 
Samuel Ball visited the said premises described in the bill in equity in this 
cause and purchased from a person behind the saloon bar on the said prem- 
ises, being the person then in control of the said described premises a 
drink of whisky, and the person in charge of said place and having charge 
of said bar, sold said drink of whisky to said Samuel Ball who paid the 
said bartender for said drink of whisky 100 cents per drink for said whisky. 
That, since said temporary restraining order was entered by this court and 
since the writ of injunction, as above described, was served on said defend- 
ant, that said defendant, and his agents and servants sold whisky to other 
persons who entered said premises and received pay for said whisky and said 
whisky was drunk upon the premises described in the bill in chancery in 
this suit. 

Tour petitioner, therefore, prays that a citation may issue against the said 
Onsar Dal Pino defendant herein, commanding him that he appear before 
this court and show cause why he should not be held in contempt of this court 
for violating the injunction issued by the court as above set forth. 

United States of America, 
By Edward J. Brundage, Attorney General of Illinois. 

Samuel Ball, being duly sworn, on oath says that he has read the fore- 
going information in chancery, subscribed United States .of America, by 
Edward J. Brundage, Attorney General of Illinois, and knows the contents of 
said information in chancery, and that the facts stated in said information in 
chancery are true of his own kno\f4edge. Samuel Ball. 

278 F.— 81 
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Likewise the procedure to review the judgment differs in the two 
classes of proceedings. The review of a judgment of criminal con- 
tempt must be by writ of error. Bessette v. W, B. Conkey Co., 194 
U. S. 324, 338, 24 Sup. Ct. 665, 48 L. Ed. 997; Garrigan v. U. S., 163 
Fed. 16, 19, 89 C. C. A. 494, 23 L. R. A..(N. S.) 1295. In the present 
case the review is by writ of error, and acquiescence in this procedure 
by defendant in error furnishes some support for the conclusion that 
the judgment was criminal in character. 

While the intention of the pleader may be considered in determining 
the character of these proceedings (Gompers v. Bucks Stove & Range 
Co., supra), and this intention may be gathered from the title of the 
cause, the designation of the pleading, the prayer for relief, and other 
helpful signs, none of them are very persuasive in the present case. 
For example, the title would be the same whether the proceedings were 
criminal or civil, because thci complainant in the equity suit is the Unit- 
ed States of America. The designation of the pleading by the Attor- 
ney General being unfamiliar t9 us is noninformative. The prayer for 
relief and the allegations in tlie application, however, suggest rather 
clearly a criminal proceeding. 

The character and purpose of the punishment sought and granted, 
and the allegations upon which the prayer for relief is based, are gen- 
erally determinative of the character of the proceedings. If punish- 
ment is imposed in civil contempt proceedings, it is remedial, and for 
the complainant's benefit. In criminal contempt, the judgment is puni- 
tive, and to vindicate the authority of the court. The money part of 
the judgment goes to the government. 

The judgment here reviewed provides for the payment of a fine and 
imprisonment for a fixed period. Plaintiff in error is charged with 
having deliberately violated the court's orders, with having sold intox- 
icating liquor on the premises abated as a common nuisance. He is 
not charged with refusal to perform an act called for by an order of 
the court, but with having committed an act expressly forbidden by 
an order of the court. As stated by the court in the Gompers Case : 

The distinction between refnsing to do an act commanded, remedied by im- 
prisonment until tbe party performs the required act, and doing an act for- 
bidden, punished by imprisonment for a definite term, is sound in principle, 
and generally, if not universally, affords a test by which to determine the 
character of the punishment" 

If a judgment of imprisonment be entered in a civil contempt pro- 
ceeding, ordinarily the defendant "carries the keys of his prison in his 
own pocket," and can discharge himself at any moment by doing what 
he has previously refused to do. The prayer for relief prays that a 
citation may issue against the defendant, "commanding him that he 
appear before this court and show cause wh^ he should not be held 
in contempt of this court for violating the injunction issued by the 
court as above set forth." Petitioner was not seeking damages for 
wrongs committed. Relief was not sought in favor of the petitioner. 
But defendant was specifically informed that he was to meet a charge 
and face a possible judgment for "contempt of this court." 

We therefore conclude that the proceedings were criminal in nature. 
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Being crinounal, the judgment is abated by the death of the plaintiff in 
error. The judgment having abated, it follows that the writ of error 
should he and is hereby dismissed. 



LANG & GROS MFG. CO. v. FT. WAYNE CORRUGATED PAPER CO. 

(Circuit Court of Appeals, Seyenth Circuit November 22, 192L> 

No. 2870. 

1. Kales ^^23(3)--Order for weetely shipments held ajceepted by condaet. 

Where the parties had exchanged considerable correspondence concern- 
ing an order for a large quantity of cloth tape, and as a result thereof de- 
fendant finally ordered the shipment of tape by reference to a previous 
order to be made in weekly shipments, the action of plaintiff in making 
weekly shipments of substantially the amount ordered was an implied 
acceptance of the order. 
t. Sales <S»65(?)— Offer "sobjeel to marfcet eondittoiis renttliiiiig imdKi^ied^ 
ref en to time of aeoeptaoee. 

Where an offer for the sale of tape was made "subject to market con- 
ditions remaining unchanged," the term referred to unchanged conditions 
at the time of the acceptance of the offer, and not to a change of con- 
ditions which might occur after the acceptance of the offer and before 
performance of the contract was completed. 

[)£d. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Subject to.] 

8. Sales ^=»8S(2)— InabiHty to pitrdHuie supplies to fill order must be shown 
at date of aeeeptanoe. 

A condition in an offer to sell tape that it was subject to ability to 
purchase the material specified does not relieve the seller of liability, 
where it accepted an order for the tape after .considerable correspond- 
ence and began filling the order, but claimed that some time after the 
acceptance it became unable to purchase the material, and where during 
its correspondence with the buyer it had urged definite information, so 
that it might protect itself by advance purchases of raw material. 
4. Sales 4&=»172—Im|Mssibility of performance because of war held not shown. 

Where a contract for the sale of tape was made some time after war 
was declared, and shipments were made from time to time thereafter, 
and finally terminated after the seller had sought to induce the buyer to 
order a different quality of tape, the seller cannot excuse his nonper- 
formance on the ground It had been rendered impossible by the war. 

y Sales ^=a>17g— C ^ tres poiM lence held not to show final eontraet was limited 
to six months. 

Where the original proposition for the purchase of tape referred to the 
buyer's requirements for six months or a year, but the order as finally 
made was for a definite quantity of tape to be shipped in specified weekly 
amounts, which would require 50 weeks for the shipment of the entire 
amount, it was evident the provision for a 6 months requirement had 
been eliminated, and the seller cannot excuse noni>erformance after the 
expiration of 6 months because of that provision. 

$. Sales ^s»87(2)— Evideoee aa to trade meaning or expression held hnnur 
teriaL 

Evidence <^ered by the seller that the expression "subject to market 
prices remaining unchanged" meant under a trade custom that the con- 
tract was subject to the seller's ability to purchase the material when 

C=9Por other caaea see same topic A KfiY-NUMBBR in all Key-Numbered Digests ft Indexes 
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the specificatioiis were farnisbed by tbe buyer and at time of receipt 
of buyer's Bbippini: orders^ was Immaterial, where the buyer began oiaJc- 
Ing shipments on receipt of the specifications and shipping orders, and (Ha 
breach did not occur until 6 months thereafter. 

7. Sales ^=»93— Evidence held not to abow abandoament by buyer. 

Evidence that, after the seller had breached its contract to fumiab 
the buyer with a stated quantity and quality of cloth tape in weekly 
shipments, the buyer had purchased a different quality of tape to supply 
its needs, making such purchases largely from the seller at an increased 
price, held not to show abandonment by the buyer of the contract origi* 
nally made. 

8. Appeal and error <9=»4d9 (8)--4)bJection to testimooy and oomwieiic y of 

expert must be shown by the record. 

The contention that the trial court erred in admitting the testimony of 
witness as an expert on market values does not require reversal, where 
the record shows no objection to his evidence or to his qualification as 
an expert 

In Error to the District Court of the United States for the District 
of Indiana. 

Action by the Lang & Gros Manufacturing Company against the 
Ft. Wayne Corrugated Paper Company, in which defendant admitted 
the claim sued on, but filed a counterclaim. Judgment for plaintiff 
for only the difference between its claim and the counterclaim, and 
plaintiff brings error. Affirmed. 

The Manufacturing Company, plaintiff In error, sued the Paper Company, 
defendant in error, for $11,065.47 for merchandise sold. The Paper Company 
admitted the demand, but counterdaimed $10,415.29 as damages for breach 
of contract for sale of other material. Counterclaim was disputed, thouch 
not as to amount Court directed allowance of counterclaim and verdict and 
judgment of $661.04 for Manufacturing Company, which prosecutes this writ 
The issue is on the counterclaim. 

Manufacturing Company was a producer or finisher of cloth tape, and 
Paper Company a maker of corrugated paper boxes, for which such tape was 
required. The alleged contract claimed to have been breached by Manufacture 
Ing Company is evidenced by correspondence, in substance as follows: 

(a) Letter April 7, 1917, from Paper Company to Manufacturing Company 
asking proposal on requirements of ungummed tape *'on the basis of six 
months and one year respectively." 

(b) Letter April 10, 1917, Manufacturing Company to Paper Company: 
"Replying, we are pleased to quote you as follows, subject to market condi- 
tions remaining unchanged and our being able to purchase the material as 
you specify." Then follow price quotatlona "The above quotations are made 
with the understanding that goods will be ordered forward in approximately 
equal monthly shipments. Terms, f. o. b. our mill net thirty days or less, 
2 per cent, for cash ten days from daite of Invoice.** 

(c) Letter April 28, 1917, Manufacturing Company to Paper Company: "We 
inclose you herewith order covering the requirements of tape in accordance 
with your proposal. ♦ ♦ ♦" 

(d) Order referred to on printed blank form of Paper Company, April 28^ 
1917, No. 6299: "Ship to us at Ft. Wayne, Ind., delivery to be made subject 
to our further orders, terms 2 per cent, ten days f. o. b. Brooklyn, 5 millioa 
yards basis one-inch cambric filled tape ungummed. ♦ ♦ • $3.30 M. yards. 
1" wide. One million yards basis one inch wide extra heavy ♦ ♦ • un- 
gummed Hercules cloth $8.60 M., 160 thousand yards basis one inch wide cam- 
bilc cloth gummed $4 M." 

^=»For other cases see same topic a KBT-NTTMBER in all Key-Nmnbered Digests a Indexes 
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(e) Letter May 1, 191T, Manufacturing Company to Paper Company, ac- 
knowledging letter of 28th ult, Inclosing order No. 6299 : "We regret to state 
that we cannot at this writing accept your contract, Inasmuch as you have 
failed to specify your acceptance of terms and conditions in accordance with 
our offer of April 10th. In regard to our quality 16 plain cloth (which is the 
fire million yards ordered), we find that we failed to specify a six-months 
period but such was our intention. Subject to your Immediate response, we 
lire willing to enter your contract for goods to be taken in approximately 
etiual monthly shipments during a period of six months. • ♦ • Offer on 
the plain Hercules cloth was for immediate shipment." 

(f) Telegram May 8, 1917, Paper Company to Manufacturing Company: 
"Immediate shipment of Hercules cloth will be satisfactory. Wire acceptance 
to-day if contract prices and specifications will go forward." 

(g) Telegram May 3, 1017, Manufacturing Company to Paper Company: 
"Tour telegram received. We will accept contract prices as requested." 

(h) Letter May 3, 1917, Paper Company to Manufacturing Company, re or- 
der No. 6299: "Acknowledging receipt of to-day's telegram in confirmation 
of acceptance of order 6,000,000 yards basis 1" wide ungummed cambrie 
filled tape $3.30 per M. ; 1,000,000 yards Hercules to be shipped at once. We 
should like to have all the time possible in the handling of the regular un- 
gummed cloth, and if possible shipment not to commence before the 1st of 
October. Wish you would advise us the longest amount of time that could be 
arranged for in the shipping of regular cloth and we wiU arrange the specifi- 
cations accordingly." 

CO Letter May 3, 1917, Manufacturing Company to Paper Company, quoting 
the telegrams of same date (f and g) : "We understand you are forwarding 
specifications, as, of course, if you Intend to change the amount specified in 
your previous order, we wish you to let us know promptly, so we can protect 
ourselves by contracting for the correct amount of raw material." 

0) Letter May 8, 1917, Manufacturing Company to Paper Company, ac- 
knowledging receipt of letter and telegram of 8d: "We understand you will 
forward us promptly specifications on the Hercules cloth. In regard to the 
other matters that you wish us to take under consideration, please to be ad- 
vised that we will do all we can to meet your views and will write you a 
little later in regard to same." 

(k) letter May 22, 1917, Manufacturing Company to Paper Company: 
"With further reference to your letter of May 3d, please to be advised that in 
the matter of. the quality 16 plain cloth tape covered by your contract, we will 
try and waive the matter of shipments until October. We expect, however, 
that, we shall have to pay a substantial advance for finishing after July 1st, 
which will, of course, necessitate our ordering goods forward before that time 
In order to- protect ourselves. If we find it necessary to do so, we shall take 
the liberty of asking you to help us out by taking in some goods before Octo- 
ber, but shall do the very best we can to meet your views in the matter." 

(1) September 10, 1917, Paper Company to Manufacturing Company, re order 
No. 7263: "Beginning with October 1, ship 50 thousand yards 2" ungummed 
filled tape to fepply on contract order No. 6299." 

(m) Letter September 14, 1917, Manufacturing Company to Paper Company : 
"We have before us your letter of the 10th Inst., asking us to begin shipments 
on your contract for plain quality 16 cloth tape, and note that it calls for 
50,000 yards 2^' beginning with October 1st, but it does not state how often 
shipments are to be made. Please inform us promptly in this matter, so we 
can make provision to take care of you." 

(n) Letter September 17, 1917, Paper Company to Manufacturing Company : 
"In re our order No. 7268: Replying to your letter of the 14th, acknowledging 
the above order, we intended to state on this order that it was to be a weekly 
shipping order. In other words, beginning with the 1st of October, we would 
like to have you ship at the rate of 60,000 yards 2" ungummed tape per week." 

Thereupon began weekly shipments of about 50,000 yards of the 2" tape 
(equivalent to 100,000 of the 1")* which continued until January 10, 1918, after 
which further shipment was for a time discontinued. April 6, 1918, Paper 
Company wired Manufacturing Company: "Rush quick 100,000 to 200,000 yds. 
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2" tape. Through oversight have permitted our stock to run down danger- 
ously close.*' April 8, 1918, this was followed by a letter to Manufacturing 
Company, re order No. 7263, reiterating the wired request, stating they did 
'*not understand why shipments were discontinued," and urging prompt action. 
On the 10th another wire to same effect was sent, and on same date Manu- 
facturing Company wired, "Shipped tape yesterday, also to-day." Under date 
of April 8, 1918, Manufacturing Company wrote : "We beg to acknowledge re- 
ceipt of your telegram of the 6th Inst., and we will make substantial shipments 
of quali^ 16 plain cloth tape on Tuesday, the 9th. Trusting the goods ¥^11 
arrive in time to meet your requirements, we remain." April 11, 1918, Paper 
Coifipany acknowledged receipt of letter of 8th and wrote: "Please be sure 
to resume weekly shipment, and for the first two or three weeks ship us 100,000 
yards ; after that time make the regular weekly shipment of 50,000." April 
16, 1918, Manufacturing Company wrote: "Replying, will state that we are 
not at present accepting any orders for our quality 16 cloth tape same as you 
have previously had," and referred to sending of a circular in regard to a new 
process cloth tape, saying that many large companies had adopted It, and 
expressing belief that it will be generally adopted in the future, advising a 
trial order, and offering to quote on Paper Company's requirements of such 
grade as may be selected. Beginning April 9, 1918, the shipments of the con- 
tract tape were: April 9, 150,300 yards; April 10, 100,200; April 10, 100.- 
200; April 11, 51,600. Thereafter none of this tape was shipped. Manu- 
facturing Company was paid for all of this tape that was shipped. Its claim 
being based on other tapes which the Paper Company purchased of it. Tape 
such as that in question rose rapidly in price in 1918, reaching in August ap- 
proximately $8.50 per M. yards 1", and to supply its requirements Paper Com- 
pany bought other tapes at about such price, much of it from Manufacturing 
Company. 

Neil P. Cullom, of New York City, for plaintiff in error. 
James M. Barrett, of Ft. Wayne, Ind., for defendant in error. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
To entitle the Paper Company to recover damages for breach to con- 
tract, it must appear that there was a contract to deliver S million yards 
of the tape basis one inch in weekly shipments of substantially 50,- 
000 yards 2". It is insisted for plaintiff in error: (1) That it never 
accepted defendant's final order to deliver 50,000 yards weekly be- 
ginning October 1 ; (2) that it was under no obligation to deliver the 
tape, if the price of raw materials changed, or if it was unable to 
purchase raw materials when the orders were given, and that war 
conditions relieved it from responsibility to deliver; (3) that if there 
was a contract it expired by its own terms October 3, 1917, and in 
any event on March 3, 1918, and that no deliveries thereafter could 
have been required ; (4) that defendant in error breached any contract 
there was by failing to make its specifications prior to September 17, 
1917; (5) that there was error in the exclusion and admission of evi- 
dence, and in the court's direction of verdict. 

[1] The proposal which it is claimed was not accepted is that con- 
tained in Paper Company's specification of September 10 for shipment 
of 50,000 yards 2" tape beginning October 1, followed by the letter 
of September 17 stating that this was intended to be a weekly shipping 
order, and again specifying 50,000 yards 2" tape per week. This last 
letter followed the Manufacturing Company's inquiry of September 
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14, which referred to the order, calling attention to the fact that it is 
not there stated how often shipments are to be made, and requesting 
prompt action. While the record shows no reply to the letter of 
September 17, it does show that in pursuance of it the Manufactur- 
ing Company at once began shipment of approximately 50,000 yards 
2" tape, and continued practically weekly thereafter for a number of 
months. This order referred to contract order No. 6299, which speci- 
fied 5 million yards. There is nothing in the evidence to suggest any 
quantity other than 5 million yards as the subject-matter of these 
parties' dealings. It was either 5 million yards or no fixed quantity 
at all. One cannot read the record of the transaction between the 
parties without concluding that, as the deliveries were being made and 
accepted and paid for, it was under the full assumption and belief on 
the part of both that there existed between them a valid and binding 
contract for the sale of 5 million yards of the tape at the stipulated 
price to be delivered and accepted at the rate of 50,000 yards 2" each 
week until the entire quantity was delivered. If in any manner the 
minds of the parties met on this proposition, it is sufficient manifes- 
tation of a binding contract, even though formal acceptance is want- 
ing. The contract of a par^ in making performance in pursuance of 
a definite proposition is an acceptance of the proposition. Page on 
Contracts (2d Ed.) § 156; Parsons Contracts (9th Ed.) § 476; Miller 
v. McManis, 57 111. 126; Plumb v. Campbell, 129 111. 101, 18 N. E. 
790; Monarch Cement Co. v. Creedon, 94 Neb. 185, 142 N. W. 906; 
Woodbury v. Jones, 44 N. H. 206; N. Y. & N. H. R. R. v. Pixley, 
19 Barb. (N. Y.) 428. 

[2] As to rise in market prices and inability to purchase materials, 
we find in Manufacturing Company's letter (b) quoting figures, the 
words, "Subject to market conditions remaining unchanged and our 
being able to purchase the material as you specify." If it be assumed 
that these conditions ultimately remained as part of the contract, 
we are of opinion that the expression "subject to market conditions 
remaining unchanged" would have reference to the time the contract 
was entered into, so that if, at some time after the proposition was 
made and before acceptance, prices had materially advanced, the 
Manufacturing Company would not be bound by the subsequent 
acceptance of the Paper Company, but might then have objected that 
the price had advanced; but if, without such objection, it accepted 
the order as finally given, it would be bound by it, even though after 
ultimate acceptance the price did advance. 

[3] As to inability to purchase material, it may be said that the rec- 
ord discloses no evidence, nor was any offered, that at the time tlie 
specification was made there was inability to purchase the material. 
As early as in the letter of May 3, Manufacturing Company stated 
that it wished to be promptly informed of the specifications, so that 
it might protect itself for the correct amount of raw material, and 
when in September, after the specification had been definitely made at 
50,000 yards per week, and it manifested, as indicated, its willingness 
to accept the contract and specifications, it might then, as before, 
have protected itself by arranging for raw material, or, if unable then 
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to do SO, promptly have made known the circumstances and claimed 
then the advantage it now seeks, because of suggested inability to 
procure the raw material, and declined to accept the specification and 
begin shipments. 

[4] As to the suggestion that war conditions prevented compliance, 
the war was on during practically all the time covered by the corres- 
pondence and the negotiations, and there was nothing in the corres- 
pondence or otherwise in the record to indicate any intention that the 
contract should be affected by the exigencies of existing war. After 
having supplied about half of the total contract requirement for this 
tape the Manufacturing Company said in the letter of April 16 that 
they would not at present accept any further orders for such tape, 
but suggested that they were putting out another tape, which was be- 
ing used by other manufacturers, and which they claimed eliminated 
some of the objectionable features of the contract tape. But in this 
letter they did not suggest the substitution of this tape for the other 
to fill the contract, but advised the giving of a trial order, and that, 
if satisfactory, they would be "very pleased to quote on your require- 
ments as soon as we know the grade you have selected." This amount- 
ed to a declination to be governed by the contract, and an invitation 
to enter into a new contract for the new material at somie new price 
to be agreed upon. Indeed, the large quantity of other tapes which 
Paper Company was compelled to buy, and did buy of Manufacturing 
Company, was charged at the greatly increased market prices, without 
regard to the contract. 

[Iij Respecting the contention that the contract expired by limita- 
tion on October 3, 1917, and that in no event did the contract require 
specifications to be filled after March 31, 1918, it appears that, after 
the first order was forwarded, the Manufacturing Company on May 
1 stated it could not accept it because not in compliance with its offer, 
though not stating wherein it did not comply. Attention is called in 
that letter to the fact that the original offer failed to specify a six- 
months period for the quality 16 tape, and tliat it was willing to enter 
the contract for supplying the tape, to be taken in approximately equal 
monthly shipments during a period of six months. It also called at- 
tention to the fact that the offer on Hercules tape was for immediate 
shipment, and that the price of that had advanced since the offer, quot- 
ing new price of $3.95. The Paper Company responded by a telegram 
wherein it said "immediate shipment of Hercules cloth would be satis- 
factory. Wire acceptance to-day of contract prices and specifications 
will go forward." This of itself did not signify a willingness to accept 
the six-months period as part of the contract ; indeed, the only propo- 
sition contained in the Manufacturing Company's last named letter, 
which the Paper Company's telegram and letter of May 3 accepted, was 
with reference to the immediate shipment of Hercules cloth. This is 
further manifested by the Paper Company's letter of the same day 
wherein they acknowledged receipt of the Manufacturing Company's 
telegram accepting the contract prices as requested, and stating their 
understanding that the contract was for 5 million yards of the one inch 
ungummed tape at $3.30 per M. and one million of the Hercules at $3.60 
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per M., which was the price named in the Manufacturing Company's 
original proposal for the Hercules tape, and the Paper Company's 
order therefor, and not the advanced price stated in the Manufacturing 
Company's letter of May 1. That the May 3d letter of the Paper Com- 
pany was satisfactory to the Manufacturing Company is manifested 
by its reply to it of May 8. That there was no six months limit, as 
was proposed in the Manufacturing Company's letter of May 1, is 
evident further from what is said in the Paper Company's May 3d 
letter, wherein it asks that the time for shipment of the tape in ques- 
tion do not begin until October 1, and postponing the statement of 
requirements until the Manufacturing Company replied to this request, 
which the latter did through its letter of May 22, in further reply to 
that of May 3, stating that it would try to waive matter of shipments 
until October. The matter of deliveries appeared to have remained in 
suspense for nearly four months, until, under date of September 10, 
the Paper Company sent its order to apply on its previous contract 
order, for shipment beginning October 1 of 50,000 yards 2" tape, 
followed by that of September 14th fixing weekly intervals for ship- 
ments, as pointed out. 

Assuming, as we do, that the contract quantity of this tape was 5 
million yards I'', it is very plain that if the deliveries were made week- 
ly of 50,000 yards 2^^, it would require 50 weeks to complete delivery. 
Given the total yardage and the quantity to be delivered weekly, it 
would be quite superfluous to insert in the contract the time within 
which delivery was to be completed. It is there as definitely as if it 
had been specified. That practically such a time was under consid- 
eration, though not in words carried into the contract, would be in- 
dicated by the Paper Company's very first request for submission of 
prices, wherein it asked it on basis of six months and one year, respec- 
tively. Six months was evidently dropped out, and a period of nearly 
one year by necessary inference inserted. The contention that defend- 
ant in error breached the contract by failing to make its specifications 
earlier than September 17 is negatived by what has been said respect- 
ing the specification for deliveries, and acceptance by the Manufac- 
turing Company. 

[•] As to the alleged errors in rejecting evidence for plaintiff in 
error, the first is the offer to prove a trade custom that the expression 
"subject to market prices remaining unchanged and our being able to 
purchase the material as you specify" means that the contract was to 
be subject to the seller's ability to purchase the material when the 
specifications were furnished by buyer and subject to conditions re- 
maining unchanged at time of receipt of buyer's shipping orders. 
While we have heretofore stated our view of what the expression 
means, uninfluenced by any trade usage, yet, admitting in general the 
propriety of evidence as indicated by the offer, there is nothing in the 
offer which makes it material. The offer refers to the time the speci- 
fications were furnished, which was on September 17, and no claim 
was then made by the seller that there had been any change in market 
price of the tape, or that there was then inability to purchase the ma- 
terial ; but, as has been pointed out, the specifications were accepted^ 
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and the contract, as it then was, both parties proceeded to execute, 
and they actually and strictly operated under it for a considerable 
time. Under these circumstances the offered evidence was properly 
excluded. 

[7] Second, certain letters and telegrams between the parties were 
offered for the purpose of showing conditions which rendered mipos- 
sible the delivery of the tape in question, and tiiat defendant in error 
voluntarily abandoned the contract and purchased a large amount of 
other material in place of this tape. We have commented on this 
situation, and we find nothing in the rejected correspondence which 
would in our judgment relieve plaintiff in error from the consequence 
of its failing to fulfill its contract. We find nothing in the offered 
evidence that tends to show abandonment of the contract by defendant 
in error. It purchased a large quantity of tape in the open market, 
most, if not all, from plaintiff in error. It paid the very much greatly 
increased market price for this substitute material. Plaintiff in error 
did not contend that it was thereby complying with the contract ; in- 
deed, it contends that in 1919, after prices for the contract tape had 
very materially declined, it offered the Paper Company to deliver the 
balance due on the contract. We find no error in the rejection of the 
correspondence. 

[8] As to the contention that the court erred in admitting the tes- 
timony of witness Stalhut as an expert on market values of such tape, 
it is sufficient to point out that the record shows no objection to his 
evidence or to his qualification as an expert. 

We find no error in the record, and the judgment is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit October 4, 1921. Rehearing 
Denied November 14, 1921.) 

No. 2163. 

L Equity «=»443— BUI of review, or peiitioo in nature thereof, lies only to 
final decreei 

Neither a biU of review, nor a petition in the nature of a bill of review, 
is addressable to a decree that is not final in its essence. 

2. Equity ^=»44!6— Bills of review allcwable for appwent errors or new nmtr 

ters. 

Bills of review are allowed for the purpose either of correcting errors 
of law apparent on the face of the record, or of admitting new evidence 
which has come into being since the decree, or was not known or know- 
able at the time of the trial. 

3. Equity <ds>447(2), 452— BUI of review not aUowed, II there Is delay in pr«- 

senOog matters, or If equities would not be changed. 

A bill of review will not be allowed, if the new evidence or the errors 
of law are not presented at the earliest practicable moment, or if they 
would not change the substantial equities between the parties. 

^s»For other cases see same topic A KBT-NUMBBR in all Key-Numbered Disesta A Indexes 
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1 Equiiy ^=>446^D6eree not opened on bill of review, to let in techniealitles. 

A decree estabUshlng true justice between the parties should not be 
opened on bill of review, to let in mere legal technicalities, which on the 
opening up would be reformed to accord with the unimpeachable equities 
apparent in the record. 

5. Equity «=»446— j)eeree supported by flndliigB held not subject to review for 

error of reoord. 

Where the court in a patent infringement suit found novelty, utility, 
the exercise of the Inventive faculty, nonanticlpation, absence of aggre- 
gation, presence of a true combination, the applicant's full compliance 
with all requirements, the Issuance of the patent, of which the applicant 
continued to be the equitable and legal owner, and defendant's unlicensed 
use of the invention, the only equitable and legal conclusion was that an 
injunction should issue and an accounting follow, and there was no error 
of record authorizing a bill of review. 

6. Equity ^=»447(1)— Identity of defendants in patent infringement suits 

held not newly discovered evidence, supporting bill of review. 

Where the substantial identity of the defendants in a patent infringe- 
ment suit, in which a decree for plaintiffs was rendered in 1914, and n 
similar suit, in which a claimed repugnant decree was entered in 1917, was 
known to defendant, but unknown to plaintiffs at all times, it did not 
constitute newly discovered evidence, which would support a bill of re- 
view by defendant 

7. Equity ^sa446— Decree in patent infringement suits held not to be opened 

on bill of review, for puipose ot writing a more explicit deeree. 

In a patent infringement suit, in which plaintiffs pleaded a cor- 
rected patent, but by amendment set up the original patent and dis- 
claimed a monopoly, except for 17 years from the date of the original 
patent, and the court found that there was but a single grant, and not a 
case of double patenting, but the decree inadvertently was based on the 
corrected patent, limiting the monopoly, however, to 17 years from the 
date of the original patent, no opening of the decree held necessary on 
bill of review, even for the purpose of writing a more explicit decree. 

8. Equity e=>431— Deerees read in light of plea^ng8» evideiice, findings^ and 

eondusioDS. 

A decree must be read in view of the bill, answer, evidence, findings of 
fact, conclusions of law, and the whole record, of which it is the con- 
summation. 

9. Equi^ e3»446— Decrees in patent infringement suits lidd not in eonfliet, 

so as to support Mil of review. 

A patent, through error, contained a sheet of drawings having nothing 
to do with the invention, and the Patent Office, instead of canceling or 
removing it, issued a new patent The patentee sued for infringement, 
setting up the second patent, but in response to the defense of double 
patenting pleaded the first patent by amendment, and disclaimed any 
monopoly, except for 17 years from the date of the first patent. The 
answer, as permitted to stand, made no issue respecting notice or pro- 
longation of the franchise. The court found that there was but a single 
grant, and not a double patenting, and rendered a decree which limited 
the franchise to 17 years from the date of the first patent, and, by inad- 
vertence, adjudged the second patent valid. In another suit, the first 
patent was adjudged valid, and the second invalid. Held, that there is 
no conflict in the two Judgments, so as to require the opening of the 
Judgment in the first suit on bill of review. 
la. Equity €^445— ^Supposed repugnant Jitdgments not betweeb same par- 
ties, so as to authorize opening on bill of review. 

Where, in a suit for infringement of a patent, brought in Pennsylvania, 
plamtiffs, who had obtained a decree for infringement in Wisconsin 

^s>ToT other eases see same topic A KB7-NUMBBR in all Key-Numbered Digeeto A Indexes 
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against a company which was in fact a subsidiary of the same parent 
company as the Pennsylvania company, sought to prove the relationship, 
but it was obstructed by defendants' counsel, and defendants never ad- 
mitted or asserted the privity of the defendants until after the deorc*; 
in the Pennsylvania suit, and until an accounting in the Wisconsin 
suit, the Wisconsin decree will not be (^;>ened on bill of review, to permit 
the Pennsylvania decree to be pleaded as res judicata. 

XL Judgment «=»887^Flalnttffs hM not to waive decree by failing: to bring 
it into the record of another suit. 

Where plaintiffs, suing for infringement of a patent in Pennsylvania, 
had no knowledge or notice of the privity between the defendant and a 
defendant against whom they had already obtained a decree for infringe- 
ment in Wisconsin, they did not release the Wisconsin decree, or estop 
themselves from claiming the benefit thereof, by failing to bring it into 
the record in the Pennsylvania suit 

VL Judgment ^S3>633— Defendant held estopped to dalm estoppel agataot 
plalntUTa with respect} to failure to set up decree in aoodier suit. 

Where plaintiffs, after obtaining a decree for infringement of a patent 
in Wisconsin, conducted a suit in Pennsylvania against another defendant 
without setting up the Wisconsin decree, and after a decree in the Penn- 
sylvania suit defendant, with full knowledge of plaintiffs' ignorance of 
the concealed relationship between the two defendants, failed to claim an 
estoppel for three months, during which time plaintiffs with great 
difficulty and expense were endeavoring to procure an accounting in the 
Wisconsin suit, defendant was estopped to base a claim of estoppel on 
plaintiffs' failure to set up the decree in the Pennsylvania suit. 

13. Judlgmeol ^=»633-*DefendBnt held barred by laches fhnn setting up Jn4g' 
nient in favor of one In privity with it 

The defendant in a patent Infringement suit brought in Wisconsin held 
barred by laches from pleading a supposed repugnant decree rendered 
in Pennsylvania in favor of a company with which It claimed to be in 
privity, by reason of its delay in avowing such relationship and pre- 
senting its petition for leave to file a bill of review. 

Petition for Leave to File Petition in Nature of Bill of Review in 
the District Court of the United States for the Eastern District of 
Wisconsin. 

Suit by Niels A. Christensen and another against the National 
Brako & Electric Company. On petition by the defendant to the Cir- 
cuit Court of Appeals for leave to file in the District Court a petition 
in the nature of a bill of review. The petition was denied (258 Fed. 
880), but the order was reversed by the Supreme Court (254 U. S. 
425, 41 Sup. Ct. 154, 65 L. Ed. 341). Petition denied. 

John S. Miller, of Chicago, 111., for petitioner. 
William R. Riunmler, of Chicago, 111., and Louis Quarles, of Mil- 
waukee, Wis., for respondents. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. A preliminary view of the instant con- 
troversy may be had by referring to the opinion of Judge Geiger, Au- 
gust, 1914, in which he directed the entry of (1) an injunctionsd decree 
on the merits of Christensen's patent monopoly of a combined pump 
and motor, and (2) an order for an accounting; the opinion of this 
court, October, 1915 (229 Fed. 564, 144 C. C. A. 24), affirming the 
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rulings of Judge Geiger; th€ order of the Supreme Court, February, 
I 1916 (241 U. S. 659, 36 Sup. Ct. 447, 60 L. Ed. 1225), denying peti- 

tioner's application for a writ of certiorari ; the opinion of the Court 
of Appeals for the Third Circuit, July, 1917 (243 Fed. 901, 156 C, C. 
A. 413), holding that Christeusen's patent 635,280 was a nullity, in 
obedience to which the District Court for the Western District of 
Pennsylvania, on October 1, 1917, dismissed respondents' bill against 
the Wcstinghouse Traction Brake Company as to patent 635,280; the 

?>inion of the Court of Appeals for the Third Qrcuit, June, 1918 (252 
ed. 392, 164 C. C. A. 316), refusing to hold that the merits of re- 
spondents' bill as to patent 621,324 had ever been adjudicated in that 
circuit; the opinion of Judge Geiger, Tuly, 1918, unreported, denying 
petitioner's motion to interpose as a ckfense to the entire bill, which 
was founded on patents 621,324 and 635,280, the decree in the Third 
Circuit holding that patent 635,280 was a nullity ; the c^inion of this 
court, April, 1919 (258 Fed. 880, 169 C. C. A. 600), denying petitioner's 
application for an order to direct the District Court to receive petition- 
er's proposed answer of res adjudicata and thereupon to dismiss re- 
spondents' bill; and the opinion of the Supreme Court, December, 
1920 (254 U. S. 425, 41 Sup. Ct. 154, 65 L. Ed. 341), reversing this 
court's order of general dismissal of the petition and directing a deter- 
mination of the merits of the petition "as an application for leave 
to file in the District Court a petition in the nature of a bill of review." 

Since the remand the petitioner has brought no additional facts in- 
to the record, and in its additional brief it has advanced but two new 
contentions : (1) That the Supreme Court has decided that the Wis- 
consin District Court's decree is only interlocutory in its essence, 
and that petitioner is therefore entitled as a matter of right to inter- 
pose its answer of res adjudicata; and (2) that respondents, by con- 
ducting the Pennsylvania litigation against the Westinghotise Trac 
tion Brake Company, without bringing into that record their Wiscon- 
sin decree agamst petitioner as an adjudication against the Westing- 
house Traction Brake Company, have released and canceled their 
Wisconsin decree against petitioner, even assuming that It was final in 
its essence. 

[ 1 ] As to the first of the new contentions we are of the opinion that, 
if the Supreme Court had intended to sustain petitioner's demand to 
file an answer of res adjudicata as a matter of right because nothing 
had yet been adjudicated in this circuit, language would have been 
used which would express that intent. Our view is based, not merely 
on the silence of the Supreme Court in that respect, but as well on 
attributing the usual legal meaning to the words actually employed. 
Without going into the history of reviews, or the distinction between 
filing a bill of review to open a decree which has been "signed and 
enrolled," and filing a bill or petition in the nature of a bill of review 
to open a decree which has not been signed and enrolled, but which 
at the direction of the court has been recorded by the clerk in the order 
book, it is enough to say that a bill of review and a petition in the na- 
ture of a bill of review are alike in this : That neither is addressable 
to a decree that is not final in its essence. At the former hearing of 



Digitized by 



Google 



494 278 FEDERAL REPORTER 

this petition our mistake consisted, not in denying petitioner's prayer 
for ttie specific relief based on the contention that nothing had been 
adjudicated in this circuit, but in our failure to give proper signifi- 
cance to the added prayer ''for general relief," and therefrom to per- 
ceive an invocation to examine the record to determine whether facts 
exist which would appeal to the equitable discretion of a chancellor 
and afford a proper basis for opening in the interests of justice and 
equity a decree which otherwise would remain final. 

Our answer to the second of the new contentions will appear in the 
course of our disposition of the case on the entire record. 

[2-4] I. Bills of review are allowed for the purpose either of cor- 
recting errors of law apparent on the face of the record or of admit- 
ting new evidence which has come into being since the decree or was 
not known or knowable at the time of the trial. Not only will the 
appeal to equitable discretion fail if the new evidence or the errors of 
law are not presented at the earliest practicable moment, but also if 
the errors of law or the new evidence would not change the substan- 
tial equities between the parties. In this entire record from beginning 
to end we find nothing to change the substantial justice based on the 
following established facts: Christensen made a valuable invention. 
He fully and accurately complied with all the conditions necessary 
to obtain from the government a franchise to exclude others from prac- 
ticing his invention. In consideration of his disclosure the government 
executed and delivered to him its franchise-contract. Petitioner's 
predecessor, the general manager in charge of operations being contin- 
uously the same, used Christensen's invention under license. After 
that license was abrogated and a new license was given to respondent 
Allis-Chalmers Company, petitioner continued to use the invention. 
Neither notice nor bill for injunction sufficed to stop infringement, 
which bfegan before the filing of the original bill in 1906 and continued 
until the expiration of the patent in March, 1916, with the litigation 
still unended. In stating the facts controlling the merits we have 
omitted a clerical mistake of the Patent Office and also an oversight 
on the part of respondents' counsel or the clerk of the District Court, 
which was not corrected by the judge of the District Court or the 
judges of this court, in failing to have the wording of the decree con- 
form strictly to the facts as found by both courts respecting the merits. 
Both of these matters will be set forth fully hereinafter; but at this 
point we desire to 'emphasize that, even assuming for the moment 
that these technicalities are of legal soundness, the decree which es- 
tablishes true justice between the parties should not be opened up to 
let in mere legal technicalities which, on the ojjening up, would be 
reformed to accord with the unimpeachable equities apparent in the 
record. 

[5] II. No error of law is apparent on the face of the Wisconsin 
record. On the finding of facts respecting novelty, utility, the exercise 
of the inventive faculty, nonanticipation, absence of aggregation, 
presence of a true combination, the applicant's full compliance with 
all requirements, the government's issuance to him of a franchise to 
exclude unlicensed persons, of which he continued to be the equitable 
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and legal owner, and defendant's unlicensed use of the invention, the 
only equitable and legal conclusion was that an injunction should is- 
sue and an accounting follow. 

[8] III. Under the head of newly discovered evidence petitioner 
offers the 1917 Pennsylvania decree in the suit of respondents against 
the Westinghouse Traction Brake Company, holding that patent 635,- 
280 was a nullity. Between that decree and the 1914 Wisconsin de- 
cree in this suit of respondents against petitioner, in which the in- 
junction was based in words upon patent 635,280, apparently there is 
opposition. In subsequent paragraphs of this opinion we will point 
out that, when these decrees are read in the light of the issues, the evi- 
dence, the findings of fact and the conclusions of law in the respective 
cases, the seeming repugnancy utterly disappears. But for the pur- 
pose of this paragraph we assume that there is an irrenconcilable con- 
flict. What pertinency to the 1914 Wisconsin decree has the fact that 
the Pennsylvania courts in 1917 entered a repugnant decree between 
different parties? None, of course, in and of itself. But petitioner 
seeks to make that otherwise irrelevant fact material by contending 
that the record shows that the Wisconsin defendant and the Pennsyl- 
vania defendant were Siamese twins, that one and the same stream 
of blood (capital and management") sustained both, that a blow upon 
one was ineluctably felt by the otner, and that neither could defend 
itself without defending the twain. Was this, the only material new 
fact offered, one that came into being since the decree, or, if older, 
was unknown to petitioner prior to the decisions in this circuit? 
From the record the facts are that petitioner knew of the twinship ever 
since 1906 and that respondents fought the case through and obtained 
their decrees in this circuit in the belief that petitioner was a separate 
and independent infringer. If petitioner had desired in 1914, as it 
now desires, to have one decree be a bar for both infringers, it could 
then have brought the matter into this case. 

IV. Inasmuch as there is neither newly discovered evidence nor er- 
ror of law in the decision on the merits, and especially as this appeal 
to equitable discretion is antagonistic to any desire to see substantial 
justice done, it would seem that those three grounds would afford 
sufficient basis for dismissing the petition. But, on petitigner's hy- 
pothesis that the Supreme cS>urt intended that this court should do 
more than determine whether the petition, viewed as an application 
in the nature of a bill of review, required the opening of the Wis- 
ccMisin decree, we proceed, as if the decree were opened, to examine 
the sufficiency of the proposed answer of res adjudicata. 

[7, 8] A. What was decided in this circuit? Respondents filed the 
usual bill on patent 635,280, dated October 17, 1899, averring mark- 
ing and notice. Petitioner filed the usual answer as to the merits of 
the alleged invention and as to the fact of infringement, and addi- 
tionally set up a defense of double patenting in this, that patent 621,- 
324 dated March 21, 1899, for the identical invention was issued in 
identical words to the same patentee, on account of which the later 
patent 635,280 was void. Thereupon respondents filed an amended 
bill, stating that after allowance of Christensen's application the Pat- 
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ent Office issued to him patent 621,324; that some clerk had inadvert- 
ently bound in with the sheets of drawings referred to in the speci- 
fication a sheet of drawings that had nothing to do with the invention 
described in ,the specification and covered by the claims ; that Chris- 
tensen, noticing the errant sheet, returned said patent 621,324 "for 
the sole and only purpose of securing a correction therein by having 
said sheet 2 eliminated from the drawings attached thereto" ; that the 
Patent Office, instead of cutting out the fugitive sheet or marking it 
canceled, issued to Christensen patent 635,280 which, excepting num- 
ber and date, is patent 621,324 with sheet 2 eliminated ; that there was 
but one application, one allowance, one order of grant; that Chris- 
tensen disclaimed and now disclaims any monopoly after March 21, 
1916; and praying that the court adjudge that patent 621,324 is valid 
evidence of the single grant, "unless the court shall find and adjudge 
that patent 635,280 is vaUd for a term ending March 21, 1916." Peti- 
tioner did not answer the amended bill, but procured an order of court 
allowing its answer to the original bill "to stand as an answer to the 
amended bill as to all defenses relating to the novelty, patentability, 
validity and infringement of patent 621,324." Therefore the issues 
joined on the amended bill were confined to the merits of the invention 
and the fact of infringement. There was no issue respecting mark- 
ing or notice or prolongation of the franchise from March 21, 1916, 
to October 17, 1916. It was on this situation that Judge Geiger found : 

''Whether the patent be evidenced by tbe one document, the other or both, 
is not, in view of the issues now here, material. Complainants' contention 
that, even though the second patent on its face extends the term of the monop- 
oly beyond that permitted by statute, the court may, when necessary to protect 
tbe public or a party, give the instrument its actual limitation and effect, 
strilces me as fftir and entirely consistent with the spirit of tbe patoit laws. 
In other words, there is no reason why the irregularity of procedure should 
work a default or a total lapse in the patentee's right or title, especially as 
against one who has not been injured or misled, nor from whom relief is 
sought in reliance upon the irregularity. The question, upon the present state 
of the case, is therefore academic only." 

And on the appeal this court held : 

*lt is of no moment which of the two patents be held to be in force. • • • 
This is a case of a pure clerical error, not of double patenting. While two 
documents have been issued, there is but a single grant of one and the same 
T\glit to the same person." 

Judge Geiger's written direction on finding the amended bill to be 
true was as follows: 

"Complainants may take a decree sustaining the patent and adjudging in- 
fringement." 

If complainants or the clerk or the judge of the District Court or 
the judges of this court had seen to it that the decree of injunction and 
order of accounting were in direct words based on the single grant, 
evidenced by patent 621,324, or evidenced by patent 635,280 .reformed 
to stand only as a correction pf patent 621,324 by the elimination of 
the improvidently inserted sheet of impertinent drawings, or evi- 
denced by both the original document and the reformed copy of the 
original, petitioner's struggle to evade paying for its appropriation of 
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a meritorious invention would have been at an end. But the decree 
as actually entered declared: 

<^. That the patent of Christensen 635,2S0, dated October 17, 1899, for com- 
bined pomp and motor, is good and valid as to each and every of the claims 
thereof." 

On this solitary hook petitioner hangs its robe of innocence. Let 
us examine the hook's strength as against paragraph IV of the decree : 

"That the said defendant, its officers, agents • • • and each of them, 
for the remainder of the term of seventeen years from and after March 21, 
1899, are hereby enjoined from making, selling or using any combined pump and 
motor embodying the improvements described in any of the claims of said 
letters patent 635,280." 

Paragraph I of -the decree shows that patent 635,280 was dated 
October 17, 1899, and paragraph IV limits the franchise to 17 years 
from March 21, 1899. What is the meaning of this limitation? A 
decree must, of course, be read in view, of the bill, answer, evidence, 
findings of fact and conclusions of law, the whole record, of which 
the decree is the consummation. So read, the decree means that patent 
635,280 has no standing in the case except as a corrected copy of 
patent 621,324, dated March 21, 1899, which lawfully granted the 
single franchise to exclude others for 17 years from that date. Con- 
sequently the case need not be opened even for the purpose of writing 
a more explicit decree. 

[8] B. What was decided in the Third Circuit? On petitioner's 
motion for a decree of dismissal on bill and answer, respondents' bill 
counting, as here, upon patents 621,324 and 635,280, petitioner's an- 
swer, not as here, raising issues (1) as to marking, and (2) as to pro- 
longation of the monopoly from March 21, 1916, to October 17, 1916, 
both patents having expired pendente lite, and nothing remaining but 
the question of accounting, the courts in the Third Circuit held patent 
621,324 valid and patent 635,280 invalid. From the decision in 243 
Fed. 901, 156 CCA. 413: 

•*We think it clear that the question now presented was not directly decided 
in the Seventh Circuit. As the suit there was be^n in December, 1906, when 
both patents were only between 7 and 8 years old, the question which patent 
was in force was 'academic' One or the other was valid, and as the invention 
was identical the infringer was not harmed by being enjoined under one 
rather than the other. In point of fact the injunction was under the second 
patent, and this is the decree that was affirmed, although the opinion of the 
Ck>nrt of Appeals may be thought to lean toward the view that the first patent 
continued to be in force, and that the second patent bad been erroneously 
granted. But, while it might be regarded ds a matter of indifference under 
which patent an injunction should be granted, the situation is changed when 
the qnestimi of accounting is presented. The two patents have different dates 
of expiration, and the question of marking is also to be considered. We are 
therefore required now to decide between the two, for confessedly both cannot 
be valid, and in our opinion the decision should be in favor of the flrxt patent. 
The mistake could have been corrected under rule 170 of the Patent Offloe." 

On the question of marking, the courts in this circuit said nothing, 

because in closing the issues that question was eliminated. On the 

question of the prolongation of the monopoly beyond March 21, 1916, 

tiie courts in this circuit found in harmony with the finding in the 

278 F.— 32 
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Third Circuit, and embodied that finding in paragraph IV of the de- 
cree, which passed unnoticed in the Third Circuit. We agreed that 
patent 635,280 was void as an independent grant. They agreed that 
patent 621,324 was valid. They did not disagree that patent 635,280 
when limited to March 21, 1916, was merely a corrected copy of the 
original legal document. 

[10] C. Who were the parties to the respective decrees? In tfie 
Wisconsin suit, petitioner, the National Brake & Electric Company, 
was the defendant ; in the Pennsylvania suit, the Westinghouse Trac- 
tion Brake Company. On the face of things the companies seemed to 
be strangers. As heretofore stated, respondents obtained their decrees 
here in the belief that they were prosecuting a separate and independ- 
ent infringer. In taking depositions for the Pennsylvania suit, re- 
spondents, possibly for the purpose of pleading the Wisconsin decree 
as a bar, attempted to extract from witnesses connected with one or the 
other of the defendant companies a disclosure of the relationship. 
Taking, as we do, the two companies to be one in interest in these 
lawsuits, we find that their counsel obstructed respondents' attempt, 
frequently advising the witnesses not to answer. At no time during 
the Wisconsin litigation (except as hereinafter stated) or during the 
Pennsylvania litigation did either company admit or assert their 
privity. It was not until the president and vice president of the West- 
inghouse Air Brake Company were called in December, 1917, as wit- 
nesses for petitioner before the master in the Wisconsin accounting 
that an)rthing definite appeared from which a finding could be made 
or which would charge respondents with notice. From their testi- 
mony it seems that the Westinghouse Air Brake Company, which was 
not a party to either suit, is a large *'parent" corporation with many 
"subsidiary" corporations in its family, including the two infringing 
companies. On cross-examination they substantially admitted tfiat, 
until after they thought they had secured some advantage by reason of 
the asserted conflict between the Pennsylvania decree and the Wis- 
consin decree, petitioner's relationship to the parent and the family 
was deliberately concealed. Distinctive machines were put forth by 
the infringing defendants, and the parent let the public believe that 
the two children were competitive sellers of competitive devices. 

From the testimony of the president of the Air Brake Company: 

"XQ. Did you consider the National Brake & Electric Company a compet- 
itor of either the Westinghouse Air Brake Ck>mpany or Traetion Brake CSom- 
pany on and after 1906? 

"A. We considered the National Brake & Electric Company as supplying a 
type of machine, in which the apparatus furnished by the Traction Brake 
Company was not found as marketable as that of the National Company. 

"XQ. And that relationship still continues^ or did np to 1916? 

"A. To a Umited extent. 

"XQ. Will you refer to the last page of that catalogue or bulletin? There Is 
a list of affiliated companies given, which, I notice, does not contain the de- 
fendant, the National Brake & Electric Company. It is a fact, is it not, that 
that company was not generally advertised to the trade as being afDliated 
with either the Air Brake Company or the Traction Brake Company? 

"A. I do not recall that it was so advertised.'* 
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From the testimony of the vice president: 

"XQ, And the pubUc was encouraged to look npon them as competitors, was 
It not? 

"A. Ko effort was made to encourage them in that belief. 

"XQ. Or to discourage them? 

"A. Or to discourage them. 

"XQ. It was not customary to list it in your list of affiliated companies in 
publications, I suppose? 

"A. I believe not" 

Summing up this paragraph we find that in the two lawsuits there 
was no identity of issues, no conflict in matters decided, and no identi- 
ty or privity of parties within the knowledge or notice of respondents. 

[11] V. As to petitioner's contention that respondents, by con* 
ducting the Pennsylvania litigation against the Westingbouse Traction 
Brake Company without bringing into that record Sieir Wisconsin 
decree, releasee! or estopped themselves from claiming the benefit of 
that decree, the answer is found in the facts stated in part C of the 
preceding section. Plainly respondents had no intention to cancel 
the Wisconsin decree, for they had no knowledge or notice which 
would require them to elect between holding a perfectly good decree 
and surrendering it in order to litigate the merits again with the same 
party. 

[12] VI. But, speaking of estoppels, it is interesting to note that 
petitioner is estopped from claiming its alleged estoppel against re- 
spondents. With full knowledge of all the facts, including the facts 
of respondents' ignorance and their futile attempts to unearth the con- 
cealed relationship, petitioner waited from July 3, 1917, the date of 
the decision in the Court of Appeals for the Third Circuit (the entry 
of the decree by the District Court on October 1, 1917, was in obedi- 
ence to the mandate), until March 9, 1918, when it first applied to the 
Wisconsin District Court to interject its proposed answer of res ad- 
judicata, while respondents during those months, with great difficulty 
and expense, were endeavoring against active resistance and counter- 
attack to bring petitioner to book for its wrongful appropriation of 
respondents' property. Here was knowing action that caused the un- 
knowing respondents to change their position substantially for the 
worse if they are not to have the benefit of the Wisconsin decree ; and 
petitioner has never offered to make respondents whole even in that 
respect. 

[13] VII. Petitioner is guilty of laches: 

A. By its delay of eleven years in avowing the concealed relationship. 

B. By its delay in presenting this petition, irrespective of the con- 
siderations stated in paragraph VI concerning its participation in 
executing the Wisconsin decree as a live decree and respondents' 
change of position for the worse. 

VIII. Respondents have asked leave, which is granted, to amend 
their answer to this petition by adding that the Court of Appeals for 
the Third Circuit took jurisdiction over the appealable decree of the 
Pennsylvania District Court, not on an appeal, but on an alternative 
petition for a writ of certiorari or of mandamus, and based its juris- 
diction on the consent of counsel in open court. But we do not think 
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it is necessary to take up respondents' contention that the Pennsyl- 
vania decrees are void for want of jurisdiction. 

The petition, considered as an application for leave to file in the Dis- 
trict Court a petition in the nature of a bill of review, is denied. 



SUPREME COUNCn^ CATHOLIG BENEVOLENT LEGION, t. GALLERY • 

(Circuit Court of Appeals, Seventh Gircait October 7, 1921. Behearing De- 
nied November 18, 1921.) 

No. 2811. 

1. neacBng «=>300(4>— Enixy on striking alBfcrit of defense for amomH 
tlierein adoaittod leaving suit to proceed iM to balanoe field aiitlioriie& 

WKere an aCBdayit of merits, asserting that there waa a defense to the 
entire action, but admitting that there was due plaintiff $1,079.91, was 
stridden from the files, with leave to file a new affidavit, and Judgment 
thereupon given for the amount admitted, with leave to file instanter an 
affidavit of defense to the entire action, excepting such amount, Which 
was done, such proceedings were authorized by Practice Act 111., S ^f 
though at the precise instant of the entry of the judgment the affidavit 
of defense had been stricken. 
Z. Pleadbi^ «=»426(1)— Objectioo to entiy of Judgment for amouni atoitte^ 
beeaose no affidaTit of defense then on file, waived by pcoceedfang wltboiit 
objeetton. 

An objection to the entry of judgment for an amount admitted by de- 
fendant to be due under Practice Act HL S 56, because the affidavit of 
merits had been stricken and another not filed whep the judgment was 
entered, was waived when not suggested in the subsequent proceedings. 
8. Courts «=»365— -Right to charge amount against eertiflcate govnrned by do- 
cisions of state where benefit society chartered. 

The decisions of the courts of the state in which a benefit society was 
chartered as to its right to charge against certificates a deficiency in the 
reserve provided by its constitution must be given effect by federal court 

In Error to the District Court of United States for the Eastern 
Division of the Northern District of lUinois. 

Action by Mary J. Gallery against the Supreme Council, Catholic 
Benevolent Legion. Verdict for plaintiff, and defendant brings error. 
Affirmed. 

The action was upon a benefit certificate issued in 1884 to Wm. J. Onahan 
by plaintiff in error, a fraternal benefit society chartered by the state of New 
York. The certificate provides for payment of $5,000 maximum to the bene- 
ficiary named upon death of the member. In 1904 the Legion found itself 
quite deeply in arrears for accrued benefits, and it set about to change its 
plan, not only to meet the deficiency, but to accumulate a reserve fund. Cbn- 
stitutional amendments were adopted whereby rates were radically increased, 
so that in Onahan*s case his payments, which for 20 years theretofore had 
averaged a little more than $100 annually, thereafter amounted to nearly $450 
a year. In lieu of this Increase it was provided that members de^ring to con- 
tinue paying their old rates might do so by agreeing to have diarged against 
the face of the certificate the difference between the amount which the actua- 
ries had computed the value of the Insurance to have been. Had Onahan ac- 
cepted this option, he would have continued paying the old rate, but would 
have reduced the &ce of his certificate between one-half and one-third. A fsw 

^s»For other cvMb sea btido topic ft KBT- NUMBER in all Key-Numbered Digesti ft Indexes 
•Certiorari denlod 257 U. S. — , 42 Sup. Ct 272, 66 L. Ed. — * 
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members chose this plan, but Onahan« with most of the others, paid the In- 
creased rate. These were given the privilege of paying part of it in cash, 
the rest to remain a charge against the certificate ; the member to pay 4 per 
cent, annual interest on amounts so charged. In ld08 the charging privilege 
was withdrawn, and thereafter the full amoimt was paid in cash, ^e total 
amount thus charged against Onahan's certificate was $814, on which he paid 
4 per cent. Interest annually until his death. Among the amendments adopted 
to the constitution in 1904 was 

"Section 5. A reserve shall be accumulated and maintained upon the fol- 
lowing basis, viz.: For each certificate in force on September 1, 190i, the net 
select and ultimate reserve thereon by the Catholic Benevolent Legion's ex- 
perience table and interest at 4 per cent, per annum. Such reserves shall be 
sufficient by the aforesaid standards, together with the ultimate net premiums, 
fixed by the ages on September 1, 1904, for members on that date, if under age 
70. and by age 70, if aged 70 or over, and fixed by ages last birthday upon 
admission for members admitted after September 1, 1904, to keep these rates 
level throughout life, and to assure the payment of all benefits. Each member 
must maintain to his credit a net balance at least equal to the reserve upon 
his certificate ; any deficiency shall be a lien upon a member's insurancei ac* 
cumulating at 4 per cent. Interest, compounded annually, until the same is 
made good." 

Although the largely increased payments served to discharge the deficit 
existing in 1904 and to raise a very considerable benefit fund, it was not 
deemed that l^e reserve was sufficient according to the law of New York, and 
in 1917 it was for the first time undertaken to charge certificates with the 
estimated amount of the deficiency between the amount paid In and the value 
of the insurance to that time, lliis was done by resolution of the trustees, 
under supposed authority of section 5 of the amended constitution, and under 
direction of the state Insurance department ; and, assuming that section 5 was 
applicable only to certificates issued prior to 1904, the charge was made only 
a^inst certificates Issued prior to tti&t year, and no charge whatever was 
made against the others. Onahan received notice from the Legion that pur- 
•uant to this action his certificate was charged with $2,877. His payments 
remained the saine. He replied, protesting against this charge, and stating 
that payment of further assessments is not to be regarded as acquiescence 
therein. He continued paying the full rates and interest on the charged part 
of previous assessments, until his death, which occurred the following year^ 

The affidavit of merits filed with the plea of defendant stated that it had a 
defense to the entire action, but admitted there was due the plaintiff $1,079.91. 
On motion of the plaintiff the affidavit was stricken from the files, with leave 
Xo file a new affidavit, and judgment was given for the plaintiff in the action 
for $1,079.91 and interest, and at the same time leave was granted defendant 
tx> file instanter its affidavit of defense to the entire action, excepting $1,079.91 
thereof, whicdi was done. This Judgment was satisfied, and thereafter by 
written stipulation lury was waived, the cause tried before the court, and 
judgment was rendered against the Legion for $3,106.03. The facts leading up 
to the attempted charging of such certificates are more fully stated in the 
opinion of the New York Appellate Division in the case of Schwemmer v. Su- 
preme Council Catholic Benevolent Legion, 187 App. Div. 678, 176 N. Y. Supp. 
139. 

Irwin I. Livingston, of Chicago, HI., for plaintiif in error, 
Daniel V. Gallery, of Chicago, 111., for defendant in error. 

Before BAKER and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1,2] The contention is made that the entering of the judgment for 
$1,079.91 and interest terminated the controversy, and that no subse- 
quent judgment could be rendered in the action. The position is not 
tenable. Section 55 of the Illinois Practice Act (Kurd's Rev. St. 1919. 
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c. 110) provides for entering judgment for such amount, if any, of a 
plaintiff's claim as to which no defense is shown by the affidavit of de- 
fense, leaving the suit thenceforth to proceed as to the part of the 
plaintiff's demand in dispute. While at the precise instant of the en- 
try of the judgment the affidavit of defense had been stricken, it is 
apparent that the contemporaneous leave to file amended affidavit, fol- 
lowe<f on same date by actual filing of it, is quite sufficient to character- 
ize the entire proceeding as one falling within the statutory provision. 
If the point had been raised at the time, and had been considered good,^ 
the order for judgment would undoubtedly have been vacated, and an- 
other judgment entered upon the filing of amended affidavit, in which 
defense to the entire action was not asserted, but only as to that portion 
of it beyond the $1,079.91. Throughout the proceedings subsequent to 
this judgment no suggestion of this contention appears, and there was 
in any case a waiver of it. 

Considerable discussion is presented by the briefs as to the right of 
fraternal benefit societies organized in New York to increase their rates. 
This member definitely assented to the increase, and paid it from 1904 
to his death, and so that question does not here arise. 

[31 The controlling proposition is as to the right of the Legion to 
charge these certificates with the reserve, as was for the first time un- 
dertaken in 1917. This proposition is one which is governed by the 
laws of New York, under which the society was chartered, and if the 
courts of that state have passed upon the question here involved, so 
that we are enabled to say what is the law of New York thereon, wc 
must give effect thereto. Royal Arcanum v. Green, 237 U. S. 531, 
35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. It appears that 
a like certificate of the society was in issue in the case of Schwemmer 
V. Supreme Council, Catholic Benevolent Legion, 187 App. Div. 673, 
176 N. Y. Supp. 139, and from the statement and opinion there the 
facts are quite the same as those here. That court held that, unless 
certain further facts appear (which are likewise absent in the case at 
bar), the action taken in 1917, to charge the old certificates only, was 
discriminatory and void, and reversed and remanded for new trial a 
judgment below in favor of the Legion. We find no further proceed- 
ings in that case. This was followed within a few months by the case 
of Kennedy v. Supreme Council, Catholic Benevolent Legion, 177 N. 
Y. Supp. 268, 188 App. Div. 613, wherein the Appellate Division con- 
sidered a controversy in which there, as here, was involved the question 
of the right of the Legion to so charge one of these same old certificates. 
In the interest of brevity we will not quote from the opinion. Suffice 
to say the court held that the Legion had no power to charge the certif- 
icate as was undertaken, and it afiirmed judgment for full amount of 
the certificate. 

We can find nothing in the case at bar to distinguish it from the 
Kennedy Case. Indeed, the actuarial evidence offered in the case at 
bar was by stipulation read from the transcript of the record in the 
Kennedy Case. Upon appeal by the Leg:ion to the New York Court of 
Appeals, that court, on May 1, 1921, affirmed with costs the judgment 
in the Kennedy Case, filing no opinion. The case of Donaldson v. 
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Supreme Council, Catholic Benevolent Legion, 180 N. Y. Supp. 598, 
was an action in the New York Supreme Court, based on another one 
of these old certificates; the primary question being the right of the 
Legion to charge such reserve against it The court in its opinion cited 
the Kennedy Case as authority for its conclusion against the right, and 
gave judgment in favor of the plaintiflF in the action. We find no re- 
ported decisions of New York courts which conflict with those referred 
to, and in view of them we conclude it is the law of New York that 
certificates such as that here in issue may not be charged as was un- 
dertaken in 1917 to do. 
The judgment of the District Court is affirmed. 



FREDERICK v. MEIKAN. 
Id re HARRY DAVIS RESTAURANT CO. 

(Circnit Ocrart of Appeals, Third Olrciiit. February 0, 1022.) 
No. 2761. 

1. Banioviytcif «3»2(nf— -landlord may pMve value of pari of banlsrapl^B prop- 

erty subject to Ids lien. 

A landlord, who had a lien on a part of bankrupt's property, which he 
waived by agreement with the trustee to allow the property to be sold 
as a whole, held entitled to prove that the value of the property snbject 
to his lien exceeded his claim, in support of his daim to priority of pay- 
ment from the proceeds of the sale, and the inventory and appraisement 
of the trustee and the bid of a third j^arty for such property, when of- 
fered separate, held competent evidence. 

2. Bankrapiey 4=s>2G7— Oalmaiit not estopped by failure to exeept to orders. 

Failure of a lien claimant to except to the action of a referee in striking 
out a provision of a consent order submitted, stating the value of the 
property subject to the lien as not germane to the purpose of the order, 
held not to preclude him from proving such value. 

Appeal from the District Court of the United States for the West- 
cm District of Pennsylvania; Charles P. Orr, Judge. 

In the matter of the Harry Davis Restaurant Company, bankrupt. 
Elliot Frederick, trustee, appeals from an order allowing the claim of 
Louis A. Meyran. Affirmed. 

James I. Marsh, Lewis M. Alpem, and Gordon & Smith, all of 
Pittsburgh, Pa., for appellant. 
William Macrum, of Pittsburgh, Pa., for appellee. 

Before WOOLLEY and DAVIS, Circuit Judges, and MORRIS, 
District Judge. 

DAVIS, Circuit Judge. The Harry Davis Restaurant Company, 
hereafter called the company, was adjudged a bankrupt on an involun- 
tary petition filed June 9, 1920. At that time the company was in ar- 
rears in rent in the sum of $14,227.66. Prior to bankruptcy Albert 
Pick & Co. had leased to the Restaurant Company certain goods on 

^3»For other casca see same topic a KEY-NXTMBSR In all Kejr-Numbered Digests t Indexes 
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which the landlord waived his right to distrain. There was other 
property on the premises in the possession of the company subject to 
the landlord's lien. Pick & Co. instituted reclamation proceedings, 
but the court held that the so-called lease was a conditional sale, and 
the goods covered by it belonged to the estate in bankruptcy. 

Repeated efforts were made to sell the property subject to the land- 
lord's lien, and that not so subject separately, but the advertised sales 
were adjourned from time to time until August 31, 1920, when A. P. 
Jasperson, representing Pick & Co., offered $45,000 and the cancella- 
tion- of the claim of that company, not yet settled, for the entire assets 
of the bankrupt. This was the highest and only bid, and the sale 
was made and confirmed. Every person having an interest in the 
property was anxious that the sale be immediately confirmed. The 
landlord was co-operating with the trustee in bankruptcy and in order 
that his lien might not prevent the sale, he released all claims he had 
against the property and sought to protect himself by stipulating with 
the trustee that the chattels subject to his lien were of sufficient value 
to pay his rent clai^ in full, and that out of the $45,000 a sum suffi- 
cient to pay the rent claim, after the payment of all expenses of ad- 
ministration, was received f rwn the sale of the goods and chattels sub- 
ject to the lien. This was agreed to, but it was thought better to put 
the agreement into the order of confirmation, and thus secure the 
referee's approval, than into a separate stipulation. Accordingly the 
order of confirmation presented to the referee by the trustee in bank- 
ruptcy, contained the following provision : 

"And it is farther ordered and decreed that the stun of $14,000 Shall 
represent the value of the property on the premises not embraced in the 
reclamation proceedings of Albert Pick & Co." 

The referee struck this out, not on the ground that it was not a fact, 

but on the ground that — 

"he had no evidence before him to sustain any such allegation and furthei^ 
more because it did not appear to the referee a clause pertinent to the confir- 
mation of the sale." 

Subsequently, on petition of the landlord, the referee allowed his 
claim, and this allowance was affirmed by tlie District Court, from 
whose decree this appeal is before us. 

All of the assignments of error upon which appellant relies may be 
reduced to two propositions : 

1. The theory of apportionment is not applicable to this case; but 

2. If applicable, the testimony by which it is sought to be established 
is: (1) Incompetent, irrelevant, and immaterial, and in any event is 
(2) not sufficiently certain and definite as to enable any reliable con- 
clusion to be based thereon. 

[1] This court has held that, where goods on which there is a lien 
are so commingled and confused with goods on which there is not a 
lien as to make it impossible to identify and separate the one class from 
the other or to determine the proportional value of the particular part 
bound by the lien to the gross purchase price, the lien may not be en- 
forced. Keyser v. Wessel, 128 Fed. 281, 62 C. C. A. 650; Vollmer et 
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aL ¥• McFadgen, 161 Fed. 914, 88 C. C. A. 605. This seems to be 
the general rule. f2 Corpus Juris, 495. This court has also held that 
in case of a sale, if there is evidence tending to show the proportion- 
ate value of the particular part bound by the lien to the gross purchase 
price, the lien claimants may prosecute their claims as preferred credi- 
tors against the fund. George Carroll & Bro. Co. v. Young, 119 Fed 
576, 56 C. C. A. 380. 

There was testimony on which the referee based his conclusion as 
to the value of the property on which the landlord had distrained for 
rent; at least he concluded that its value exceeded the amount due 
the landlord for rent. The trustee testified that, according to the in- 
ventory and appraisement, the property covered by the landlord's lien 
was worth $33,900. Mr. A. P. Jasperson testified that he made an in- 
ventory of the property covered by the lien at the receiver's sale, 
which was not confirmed, and estimated it to be worth $37,000. Rep- 
resenting Pick & Co., he bid $28,050 for it. This bid did not include 
the property claimed by Pick & Co., for at that time he thought that 
the bailment lease covering the property was valid, and the title to it 
was still in the company. Mr. Julius Kahn, manager for Pick & Co., 
testified that without using the property in the restaurant as a going 
concern, "we could have realized more than our bid ($28,050) on the 
property right there." The order of confirmation presented by agree- 
ment and without objection from anyone stipulated a value of $14,000. 
This indicated that in the judgment of the parties interested it was 
worth at least that much. 

This evidence in our opinion was sufficient to Justify the allowance 
of the claim by the late referee, who concluded "that there was on the 
premises of the bankrupt lienable property far in excess of the amount 
of the landlord's claim." He had the witnesses before him, and heard 
and saw them testify. This testimony was admissible on the authority 
of George Carroll & Bro. Company v. Young, supra; Marine Nation- 
al Bank et al. v. McCreery & Co. et al., 218 Fed. 50, 134 C. C. A. 26; 
First Savings & Banking Co. v. Kilmer et al. (C. C. A.) 263 Fed. 497, 
and on the authority of these cases the decree should not be disturbed. 

[2] The trustee now contends that, because the landlord did not 
take a formal exception when the referee struck out the provision as 
to the value of the property subject to his lien, he has lost his right 
to prosecute his claim to priority. It should be borne in mind, how- 
ever, that he and the trustee had been working together earnestly and 
persistently for the sale of the entire property to the best advantage. 
This seemed impossible, unless it was sold in bulk. It appeared to be 
the common understanding that the property subject to the landlord's 
lien was amply sufficient to pay the rent claim, and no one was ob- 
jecting to the payment. To realize the highest price and secure most 
for the creditors was apparently uppermost in the mind of everybody. 
When the stipulation was drafted, reserving a sufficient part of the 
proceeds of the sale to pay the landlord's prior claim, nobody ob- 
jected ; but it was thought that the better procedure was to incorporate 
the provision in the order of confirmation. The referee, in striking it 
out, did not pretend to pass upon the merits of the claim. He did not 
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intend, as his subsequent action shows, to preclude a determinaticwi of 
the priority of the claim. He merely meant that in his opinion the 
proper practice to have the merits passed upon was not being pursued, 
and in no event could he pass upon the question without evidence. It 
was not a matter "pertinent to the confirmation of the sale." This 
left the appellee free to proceed in another and proper way to bring 
the claim before referee for adjudication, and when it was so brought 
before him he passed upon the merits and overruled the contention 
that the landlord had lost the opportunity to have the claim adjudicat- 
ed, because he failed to note an exception to the striking of tfie pro- 
vision from the proposed order of confirmation. In this the referee 
was sustained by the District Court. 
We find no reason to interfere with this decree, and it is affirmed. 



WICKHAM A BURTON COAL CX>. v. EYANS COAL CO. 

(Circuit Court of Appeals, Seventh Circuit January 8, 1922,) 

No. 2953. 

Sales ^=»79— -Buyer of coal hdd to have riglrt to ehange deslinalioD of shlp- 
mento. 

Under a contract for the sale and purchase of 100 cars of coal, to be 
delivered f. o. b. at the mine, '^destination where ordered," the destina- 
tion of the coal was a matter immaterial to the seller, and where it 
claimed that by reason of a car embargo it was unable to ship to a 
destination ordered, because off the line of railroad on which its mine 
was located, the buyer held to have the right to designate another point 
of destination on such line and not affected by the embargo. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by the Evans Coal Company against the Wickham & 
Burton Coal Company. Judgment for plaintiff, and defendant brines 
error. Affirmed. 

Frank Crozier, of Chicago, 111., for plaintiff in error. 

Francis M, Lowes, of Chicago, 111., for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Defendant sold plaintiff 100 
cars of coal, Carterville 2-inch screenings, the failure to deliver which 
resulted in this action. A verdict and judgment for plaintiff followed. 

Both parties were jobbers, defendant selling the output of a mine 
in the Carterville district located on the Illinois Central Railroad. 
Carterville coal comes from Williamson county, in which there are 
located some 40 or 50 mines, served by three different railroads. The 
contract is evidenced by four communications. The first, from the 
plaintiff, made inquiry for defendant's best price, which elicited the 
following reply: 

(^=s>V0T oUier casM see same topic A KBT-NtTMBBR In all Key-Numbered Digests ft Indexee 
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"We are now in a position to accept an order for some of our Carterville 
2-inch screenings for shipment at the rate of one or two cars pei; day for an 
order of 100 cars at $1 per ton mines." 

To this offer plaintiff replied : 

"Accept offer 100 cars Carterville screenings $1 mine.** 

On the same day plaintiff sent a written order, confirming telegram, 
but before it was received defendant wrote : 

•'Your wire, 'Accepting offer one hundred cars OarterriUe 2-inch screenings/ 
received, and we were about to book your order when we discovered that the 
rale from our two mines, both being local to the I. 0., does not apply to Ft 
Wayne. In the intervening time this afternoon we have been tryipg to trade 
some of our screenings with some of our friends on the Missouri Pacific, but 
haven't succeeded in doing so. We hope to be able to wire you to-morrow 
morning that the order is taken care of." 

Whereupon plaintiff sent defendant this wire: 
'^ours 18th Ship Screenings Grand Rapids, Michigan.** 

To which defendant replied: 

'*Order booked. Will ship same to Grand Rapids.*' 

Confirming this wire, defendant wrote plaintiff: 

"This acknowledges receipt and acceptance, of your order for 100 cars of 
screenings eoal, for shipment on or about one or two per day consigned to 
yourselves at Grand Rapids, Mich., of price of $1.00 per net ton 1 o. b. mines 
shipping point** 

Shortly after this contract was negotiated, the various railroads 
operating in and around Chicago announced a rule the effect of which 
was to embargo shipments beyond the lines upon which the shipment 
originated; that is to say, the Illinois Central Railroad would not 
accept shipment of freight in Illinois Central cars to go beyond the 
Illinois Central lines. In other words, to ship Carterville coal to 
Michigan required the presence of a foreign car at defendant's mine. 
Defendant offered to show that no such foreign car was obtainable 
by the Illinois Central Railroad, and therefore it was unable to ship 
the coal to Grand Rapids. When this rule was made known to plain- 
tiff, it wrote defendant, October 28th: 

"Your favor of October 27th received and carefully noted. We cannot permit 
you to cancel' our order No. 4007 with you for 100 cars of Illinois 2-inch 
screenings, as we have not more than half this coal sold on basis of this order 
and must make delivery. We respectfully refer you to your letter of October 
17th in which you advised *we are now in position to accept an order* for this 
coal for shipment at the rate of one or two cars per day, or an order of 100 
cars.* On the strength of this letter we mailed you our order No. 4007 on 
October 18th for 100 cars, shipment starting at once at the rate of one or two 
cars daily, and you accepted this order on October 19th. 

"We have the matter of embargo on shipments off the I. O. R. R. to Michi- 
gan up with the I. G. 0. through our attorneys and brieve we v^iU get this 
straightened out very shortly. In the meantime, you can surely get some 
foreign cars to apply on our order and we shall expect you to start shipments 
at once (payment for same to be made on cash basis) or suffer the conse- 
quences." 

"Kindly arrange to mail us car numbers promptly and let us have an ac- 
knowledgment of this letter." 
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To this letter defendant promptly replied: 

''Very sorry Indeed that tbe embargo placed by the lUtnols Centrarprevented 
our shipping your coal as ordered. We were therefore compelled to cancel 
same, and hope that some time In the future we may be able to serve you." 

Plaintiff thereupon replied: 

"We are willing to enable you to comply with your contract to accept ship- 
ments of this coal In Chicago." 

Defendant gives as reasons for failure to make shipment: (a) It 
could not get cars to make shipment from its mines located on the Illi- 
nois Central to a point in Michigan ; (b) plaintiff had no right to change 
the point of destination from Grand Rapids, Mich., to Chicago, 111., 
a point to which defendant could have made shipment. 

Plaintiff insists that it not only had the right to name Chicago as 
the point of destination, and did so to overcome defendant's objec- 
tion that it could not get cars, but it further contends that the coal pur- 
chased was Carterville coal produced in Williamson county, in which 
there were some 40 mines served by three different railroads, and 
defendant failed to show on the trial that it could not have shipped 
the coal to Michigan from one of the many mines on one of the three 
different railroads. Whether the parties contracted for Carterville 
coal mined from any of the Williamson county mines, or whether the 
parties understood that defendant was selling Carterville coal mined 
at a mine located at Cambria in the Carterville district, we need not 
determine. 

We are satisfied that plaintiff had a right to change the point of 
destination from Grand Rapids, Mich., to Chicago, 111., in order to 
make possible defendant's compliance with its own construction of 
the contract respecting- mines from which the coal was to be taken. 
Not only did defendant by its letters and wires clearly indicate that the 
place of destination was an unimportant factor, so far as it was con- 
cerned, but the order itself shows clearly and indisputably that desti- 
nation was a matter of interest to plaintiff alone. The order read, 
"destination where ordered," Later in the same order, under the sub- 
head "Remarks," the following appeared, "Start shipment to us, Ft, 
Wayne." Later, when it was found impossible to ship to Ft. Wa)me, 
plaintiff gave shipping directions to Grand Rapids, Mich., and this 
change in destination was acquiesced in by defendant. 

The original proposal of defendant confirms this conclusion. Its 
offer to plaintiff was to accept an order for 100 cars of Carterville 
screenings for shipment at the rate of one or two cars per day at $1 
per ton mine. It was offering to sell coal at the mines at a net price 
at the mines. The gross amount and the per day shipments only were 
designated. The destination was a matter for the purchaser to deter- 
mine. 

It is urged, however, by defendant that, because the wire changing 
the point of destination from Ft. Wayne to Grand Rapids did not 
contain the word "start," the place of destination was definitely and ir- 
revocably fixed at Grand Rapids. Such a deduction would do violence 
to the theretofore clearly expressed intention of the parties, and at tfie 
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same time violate the rule of construction requiring us to give effect, 
if possible, to each provision of the contract. The original order and 
acceptance spelled the contract which fixed the rights of the parties. 
That order gave to plaintiff the right to name and to change the point 
of destination. Because the plaintiff did not again reserve the right 
to substitute another point when making his first change affords no 
reason for denying to him what was specifically provided for his 
benefit in the original order. 

Other assignments of error require no special discussion. The 
verdict was amply supported bv the evidence. Concluding, as we do, 
that the parties intended to, ana did, contract, leaving the point of des- 
tination open, and to be determined by plaintiff, the purchaser, we are 
not called upon to determine the effect of a change in the point of des- 
tination of a shipment, such as Illinois coal where no damage or 
threatened injury to the seller by virtue of such change is disclosed. 

The judgment is afiirmed. 



In re O'GARA CX>AL CO. * 
CHICAGO TITL£ A TRUST CO. v. GARDNiai. 

(drcnit Court of Appeals, Seventh Circuit. January 8, 1922.) 

Nob. 2933. 2954. 

Baakruptoy ^s»l54, 326— Claim of baak agalMf ottaitf antf elalm of tmttee for 
nndi ef eilaie deposited beU noi flobjetsi of ael^ar; "iMtiMl debte.'' 

A provable claim of a bank against a bankrupt estate, and a claim 
of the trustee In bankruptcy for funds of the estate deposited in the 
bank as an authorized depository of the court, held not ''mutual debts " 
which may be made the subject of set-off by either party under Bank- 
ruptcy Act, I eSa (Comp. St i 9652a). 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Mutual Debts.] 

Appeal from, and Petition to Review and Revise Order of, the Dis- 
trict Court of the United States for the Eastern Division of the North- 
em District of Illinois. 

In the matter of the O'Gara Coal Company, bankrupt. From an 
order of the District Court, made on petition of Frank G. Gardner, 
trustee, the Chicago Title and Trust Company, as receiver of the La 
Salle Street Trust and Savings Bank, appeals, and also files petition to 
review and revise. Reversed, and petition dismissed. 

In 1913 O'Gara Goal Company became bankrupt. It owed the La Salle 
Street Trust & Savings Bank a note for $15,000. Trustees of bankrupt de- 
posited funds of the estate in this bank, which was an authorized depository 
of the District Court In June, 1918, the bank became insolvent and sus- 
pended business, and a receiver was appointed In the state court On sus- 
pension of the bank the deposit of the trustee was almost $20,000. The 
state court appointed a receiver for the bank, who, in September, 1914, ex- 
hibited in the bankruptcy court proof of unsecured claim against the bank- 
rupt, based on said note due the bank, which was allowed in fulL June, 

^=»F6r other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
•Certiorari granted 2&8 U. B. — , 42 Sup. Ct. 461. 66 L. Ed. — ^ 
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1016, trustees In bankruptcy filed In the state court claim for the amount of 
such deposits and demanding priority for the claim. Afterwards the demand 
for priority was abandoned, and claim allowed in full as a general claim. In 
the liquidation of the assets of the bank its receiyer has paid creditors two 
dividends, the trustee in bankruptcy being paid as such dividends, on its 
claim allowed against the bank for the deposits, August, 1916, $4,963.35, and 
June, 1918, $1,985.34. May 22, 1918, trustee In bankruptcy filed Its petition in 
the bankruptcy court, setting forth the facts substantially as above stated, 
and alleging that by section 68 of the Bankruptcy Act (Ck)mp. St. i 9652) the 
trustee is entitled to set off against the claim of th^ receiver of the bank 
the amount which is due to the bankrupt estate from the bank as aforesaid, 
praying for decree setting off such claims, and that upon payment of balance, 
if any, which may then be due on such note, certain collateral which accom- 
panied said note may be ordered to be surrendered by the rec^yer of the 
bank. October, 1920, the referee entered an order granting the prayer of 
the petition for set-off and decreeing accordingly, and February, 1921, the 
district court confirmed such order and decree. The matter is brought here 
both by appeal and petition to review and revise. 

Hiram T. Gilbert, of Chicago, 111., for appellant 
A. F. Reichman, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVAN A. EVANS, Circuit 
Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
Only questions of law are involved, which we will dispose of without 
determining the question of appellate procedure. The primary and 
controlling question is : Was Acre at the time the bank suspended a 
right of set-oflf as between these demands? Section 68 provides that — 

''In all cases of mutnal debts or mntnal oredits between the estate of the 
bankrupt and the creditor the account shall be stated and one debt set off 
against the other and the balance only shall be allowed or paid.** 

We are met upon the threshold with the condition that the deposits 
were not made by the bankrupt, which, but for the bankruptcy, would 
presumably have had the right to determine whether or not it would 
select as its depository the bank to which it was at the same time in- 
debted, and which it knew had a right to apidy the deposit upon any 
debt due the bank. The deposit here was made by the trustee in bank- 
ruptcy, an officer of the court, in a bank which was by the court and 
under the law designated as a depository for funds of bankrupt estates, 
not of this bankrupt alone, but of any bankrupt. Indeed, under the 
pleadings here, it does not appear that at the time these deposits were 
made the trustee in bankruptcy was aware that the bank held any 
such claim against the bankrupt, for it appears that only after the 
bank suspended was the claim of the bank exhibited in the O'Gara 
bankruptcy proceedings. This fact may not -in strictness affect the 
question of the right of set-off, but it serves to show the doubtless un- 
intended result wWch might flow from holding the bank and trustee in 
bankruptcy to be in such relation toward each other that the respective 
claims might be considered "mutual debts." 

The relation between a bank and its patron, under which the latter 
borrows from the bank and carries there a checking account, of itself 
suggests that mutuality which is a proper subject for the set-off of 
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contra debts. The depository here is but the agent of the court, or 
more directly of the officer of the court in the holding of the funds 
which the court controls. If it chanced that a bankrupt was personally 
indebted to a receiver or a trustee of an estate, could the trustee apply 
the funds coming into his hands in this capacity upon a debt personally 
owed the trustee by the bankrupt? The question answers itself. So 
if the trustee, instead of himself holding tfie money, constitutes some 
bank his agent or depository for the purpose of safely keeping it, there 
is not thereby constituted between them that legal or equitable mutual- 
ity which would enable the claims to be set off. 

While here it is the depositor who is undertaking to have the claims 
set off as mutual debts, in order to succeed the mutuality must be such 
that at the time of the insolvency they may be the subject of set-off. 
In this case it would be the time of the suspension of the bank. If at 
that time each debtor had not a right of set-off against the other, nei- 
ther had such right. But it is hardly conceivable that prior to the 
suspension of the bank it was within its right and power to have applied 
the deposit made by the trustee in bankruptcy upon the bank's claim 
against the bankrupt. If a bank had the right so to do, no legal repre- 
sentative of a bankrupt estate could safely deposit funds of the estate 
in any bank, for it may be that without the laiowledge of the depositor, 
the bank may hold a claim against the bankrupt, by virtue of which the 
bank could appropriate the deposit and apply it upon the bank's claim, 
to the detriment of other creditors of the bankrupt. Such legal rep- 
resentative, if so minded, might deliberately deposit with a creditor 
bank the funds of the estate with the very purpose of putting it in the 
bank's power to appropriate such funds upon the claim of the bank, 
and thus under sanction of the law prefer the bank. It seems too 
plain for argument that this cannot properly be done. If, prior to the 
suspension of the bank, it could not properly have seized upon and ap- 
plied the trustee's deposit, it could not properly be done by the bank's 
trustee after the suspension. 

The fact that this bank was a depository which under the law the 
court had designated as such also militates against the proposition of 
mutuality of debt. To the extent that legally authorized depositories 
are less than the whole number of banks, the choice of the trustee is 
narrowed to such banks as have been duly authorized. Had there 
been but one, the trustee would have only "Hobson's choice." Surely it 
could not have been intended that, in limiting the number of deposito- 
ries in which such funds may be placed, there be incurred even remotely 
the risk of the lawful appropriation of funds to which normally all 
creditors are entitled to the ,claim of one creditor whose legal or equi- 
table standing was not different from the others, save only in the for- 
tuitous circumstance that the court's officer happened to deposit there 
funds of the bankrupt estate. 

The right to set-off of the bankrupt estate as against the insolvent 
bank and its creditors is not different from the right of set-off of the 
insolvent bank as against the bankrupt and its creditors. There are not 
here such "mutual debts" as in law or in equity may properly be set off. 
In re United Grocery Co. (D. C*) 253 Fed. 267, considers a situation 
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quite identical with that here, and reaches the same conclusion as above 
indicated. The main reliance in support of the decree is the case of 
People V. California Safe Deposit & Trust Co., 168 Cal. 241, 141 Pac. 
1181, L. R. A. 191SA, 299. While in some respects that case may be 
distinguished, there is much in it which, if followed here, would justify 
this decree. In this respect, however, we are not in accord with its 
holding. I 

We find that claim of the receiver of the bank and that of the trustee 
in bankruptcy were not properly the subject of set-off, and direct that 
the order or decree entered in the District Court be set aside, and that 
the petition to set off the claims be dismissed* 



BRR1^1!:9 V. LICIITENSTEIN et aL 

(drcult Court of Appeals, Seventh Circuit. Jairaary 8, 1922.) 

No. 3050. 

PjBtento <8=»82S— 7»>,086, f<ir vcnAag defvlee^ h€ld void fw laek of lawfol utO- 
lly and tnraitiofi. 

Tbe Brewer i>atent. No. 780,086, for a vending device or punch board 
intended for use as a lottery device, held void for want of lawful utility, 
and also for lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Charles A. Brewer against Leo Lichtenstein and 
Sol Harrison, doing business as the Harlich Manufacturing Company. 
Decree for defend^mts, and complainant appeals. AfHrmed. 

Russell Wiles, of Chicago, 111., for appellant. 
Samuel W. Banning, of Chicago, 111., for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Appellant's bill to enjoin infringement of 
the three claims of his patent, 780,086, January 17, 1905, for a "vend- 
ing device," was dismissed for want of equity. Lack of lawful utility 
and lack of invention were the defenses. 

In the specification the object and the form of the device are thus 
described : 

"The object for which the invention is principally designed is to promote the 
introduction and sale of merchandise, principally of that class which is 
retailed in separate pieces or packages at a uniform price per piece or pack- 
age — such, for instance, as chewing gum, cigars, etc. — and this we accomplish 
through a novel mode and instrumentality of advertising and vending a line 
of goo^ involving the sale of orders for the goods, accompanied by orders for 
a limited number of premiums or gifts that are distributed with the goods. 

"The form which we have chosen as the preferred mechanical embodiment 
of the invention consists generally of a receptacle containing a series of 
pockets or holders for written or printed order slips or equivalent order me- 
diums, which latter are confined within the respective pbdcets or ottier holders 
of the receptacle by a frangible device which serves to entirely conceal from 

«=»For oth«r eaias see same topic ft KBY-NUMBBR In all Key-Nuiibered Dlgeats a Index* 
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sight the order itselt in association with an ejecting device hy which the or- 
ders may one at a time be dislodged from the receptacle. In practice the re- 
ceptacle will have prominently displayed thereon an announcement or ad- 
vertisement of the goods for the sale of which it is instrumental, and the 
orders confined in the holders of the receptacle will call for a package or other 
fixed quantity of the article advertised, while a limited number of the hold- 
ers may also contain orders for premiums or gifts, either separate articles or 
a certain value in trade. A customer will pay a certain sum — say five cents — 
for the privilege of ejecting or withdrawing an order from the device, which 
order will call for at least a quantity of the goods advertised to the retail sale 
value of the price paid for the privilege and in some instances for a premium 
or a gift. Preferably and as herein shown and described the series of order 
holders or containers will be sealed, and the orders themselves will be ob- 
tainable on the part of the customers by ejecting them from their sealed re- 
ceptacleB after paying the price charged for the privilege by means of the 
ejector, which breaks the frangible seal and removes the printed order slips 
therefrom." 

Claim 1 is as follows : 

"1. In a device of the character described, the combination with a receptacle 
containing a series of apertures, of removable objects in said apertures, frangi- 
ble means serving to retain said objects in place and concealing the same, and 
a device adapted to break said frangible retaining means, substantially as 
described." 

I. Utility. The element which in claim 1 is defined as ""frangible 
means serving to retain said objects in place and conceali% the same" 
appears in claim 2 as "perforable covering sheets applied to both sides 
of said board and sealing the ends of said perforations/' and in claim 
3 as "paper sheets applied to the opposite surfaces of said board and 
sealing the perforations therein." It is to be noted that this element in 
the "punch board" is not merely "frangible means serving to retain 
said objects in place," but is frangible means so used as to "conceal the 
objects in the holes or pockets in the board." A patent claim for a 
structure which otherwise would be void may be valid solely by rea- 
son of the limitation of an element by a "whereby" clause, if the lim- 
itation calls into being a new combination that produces a new and 
useful result. Crane Co. v. Baker, 125 Fed. 1, 3, 60 C. C. A. 138. In 
appellant's patent, as the specification and claims clearly disclose, the 
utility of the limitation of the covering element to a concealing means 
was to enable the gambling instinct of purchasers to be appealed to in 
promoting the sale of merchandise. No other utility than as a lottery 
device (in 'promoting sales or for similar uses) is suggested in the pat- 
ent ; and the claims themselves exclude any combination in which the 
element of the concealing meians has no useful function. 

As a basis for argument appellant exhiWted a punch board made up 
so that the pockets in the first column each contained a five-cent order 
for a drink of soda water, in the second column each contained a ten- 
cent order, and so on. And over each column was a printed statement 
of what the pockets contained. The suggested utility was that each 
purchaser, in punching out his order, would leave a hole as a registra- 
tion of the sale, and that the proprietor, by counting the holes at the 
end of the day, would have a way of computing his sales tax. As an 
accounting system that supposititious punch board might be as use- 
278 F.— 33 
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ful as making chalk marks on the wall behind the counter; but the 
point is that in such a use concealment plays no part. 

At the oral argument appellant asserted, correctly enough, that not 
all drawings of lots are illegal, and suggested the case of two candi- 
dates who are directed by law to resolve a tie by drawing lots and al- 
so the case of the government's determining by lot the order in which 
eligible conscripts should go to war. But those instances seem to us 
to be beyond the range of any practical utility with which the patent 
law is concerned. 

Appellant cites Fuller v. Berger, 120 Fed. 274, 56 C. C. A. 588, as 
analogous. In' that case the device of the patent was a "bogus coin de- 
tector." It was invented as the result of a demand by a manufac- 
turer of coin operated banjo playing instruments for a device to pro- 
tect the musical instrument from being set in operation by means of 
bogus coins. Up to the time of the trial the only use to which the 
patented device had been put was to protect coin operated gambling 
machines. But the mechanism of the detector had no connection with 
the mechanism of the machine to which it was attached. It was a 
separate entity, quite as capable of protecting an innocent musical in- 
strument as a vicious gambling macine. Inasmuch as the specifications 
and claims had nothing to do with the selection of the thing to be 
protected, t>e patent was held to cover a lawful device, and the illus- 
tration was given that a patented revolver should not be blamed if, 
without its own volition, it found itself in the hands of a burglar in- 
stead of a policeman. 

II. Invention. In view of the Kuenzell patent, 499,124, June 6, 1893, 
wherein the patentee described and claimed "a box or case divided 
into a series of parallel compartments open at both ends, and fabric 
membranes adapted to be punctured and closing both ends of the se- 
ries of compartments, whereby the finger may be pushed through one 
membrane to force the desired article from its compartment and 
through the opposite membrane," we think there was no invention. 
Kuenzell's box and appellant's punch board are identical. Kuenzell 
directs the user to burst the membrane with a finger, and appellant 
with a "device" or "ejector" or "plug." This diflference is immaterial. 
"Whether the power be mediately or immediately human seems to us 
indifferent." Krell Auto Grand Piano Co. v. Story & Clark Co., 207 
Fed. 946,953, 125 C. C. A. 394. The only other difference is that 
Kuenzell's membrane may be transparent, in order to permit the pur- 
chaser to see the article within the receptacle, while appellant's covers 
must be concealing means in order to constitute a lottery device. 

The decree is affirmed. 
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LONE STAR IMMIGRATION CX). el aL ¥. JOHNSON. 

(Circuit CJOurt of Appeals, Seventh Clrcnlt January 3, 1922.) 

No. 2895. 

1. Vendor and pureiiajBer <&=s>36(!^)— RepreeeiitalioiiB by Teodor thai land wa« 
^irrigable^ means at reafionable cost. 

A~ representation by a vendor that the land sold is ''irrigable" agricul- 
tural land is to be understood as meaning that it can be irrigated at a 
reasonable cost, which would make its irrigation practicable for agricul- 
tural purposes. 
t. Vendor and pureliaser ^=>37(4)— Ride of eayeat emptor held not applicable, 
where land represented to be Irrigable^ 

The rule of caveat emptor cannot be invoked by the vendor of a 
large tract of land against the purchaser, where he represented the tract 
to be Irrigable agricultural land, whereas fully half of it could not be 
irrigated, except at a prohibitive cost, and where his agent, in showing 
the land to the purchaser, purposely took him only on the level part, from 
where, because of intervening brush, he could not see the broken character 
of the other part. ' ^ 

Appeal from the District Court of the United States for the Western 
District of Wisconsin. 

Suit in equity by George A. Johnson against the Lone Star Immi- 
gration Company and others. Decree for complainant, and defendant 
appeals. Affirmed. 

R. B. Graves, of Sparta, Wis., for appellee. 

. Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

ALSCHULER, Circuit Judge. Appellee owned farms in Monroe 
county. Wis., and made a contract with appellant corporation, non- 
resident of Wisconsin, for exchange of the Wisconsin farms for a 
large tract of land of the corporation in Cameron county, Tex. Pur- 
suant to the contract, appellee gave deed and possession of the Wis- 
consin lands, and proceeded to Texas with the intention of taking 
possession of the land there. Upon arrival there he had the tract 
purveyed, and concluded he had t«en deceived and defrauded by ap- 
pellant. He notified appellant that he rescinded the contract, demand- 
ing that the Wisconsin farms be reconveyed to him. Upon appellant's 
refusal, action was brought in Wisconsin, which resulted in a decree 
of cancellation of the contract, and reconveyance of the farms, and 
awarding appellee damages of $1,000. 

The complaint was predicated upon allegation of appellant's fraudu- 
lent representation to appellee to induce him to enter into the contract ; 
that the Texas tract was all level, and could readily and advantageously 
be irrigated and used for agriculture, its agricultural and commercial 
value consisting very largely in its irrigability ; that in fact the land 
was traversed by ravines and gullies, and was not reasonably capable 
of irrigation, nor fit for agriculture, and had practically none of the 
advantageous qualities which had been represented to appellee; that 
appellant knew the representations of irrigability and agricultural 
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possibilities were false, but tliat appellee did not know of their falsity, 
and was by appellant's conduct prevented from finding it out. 

It seems that appellee joined a land excursicm party which appel- 
lant had organized for showing Texas lands to prospective buyers. 
The excursion was in charge of appellant's agents, who likewise had 
charge of the party on its reaching Texas, and conducted the tours 
for inspecting land. There was evidence tending to show that ap- 
pellee was taken to what purported to be the land, and it was pointed 
out in a general way by appellant's agents as extending to what 
looked like a row of posts in the distance. As a matter of fact, the 
tract as surveyed extended far beyond the posts, and considerable 
of the land as surveyed was not visible, l>ecause of a thick growth 
of underbrush which obstructed the view, and beyond the posts and 
hidden by the underbrush it seems the tract was traversed by de- 
pressions and gullies, which according to evidence for appellee made 
about half the tract incapable of irrigation or agriculture and quite 
valueless. The representations of irrigability and fitness for agri- 
culture, and their important beariqg on AeValue of the land, were ad- 
mitted; but it is claimed for appellant that the land was in fact ir- 
rigable, that no misrepresentations were made, and that in any event * 
appellee was at the land, and had full opportunity to observe and know 
its character and possibilities, and as to him the rule "caveat emptor" 
applies ; also that what was said on the subject of irrigability was not 
a representation of facts, but was at most an expression of opinion. 

[ 1 ] There was evidence that fully half of the land could not be ir- 
rigated, except at prohibitive cost, it would not comply with the rep- 
resentation of irrigability that at unreasonable impracticable expense 
lands may be irrigated. Perhaps some Croesus, at fabulous cost, might 
raise oranges in Greenland ; but this would hardly justify representa- 
tion of the orange-producing qualities of Greenland real estate. It 
is more than likely this land could be irrigated, even if to do so it was 
necessary to build a railroad through it, and haul water in tank cars, 
and distribute it by garden hose or sprinkling pots. But representa- 
tions must be considered in the same sense in which the maker of them 
has reason to believe they will be understood by him to whom made. 
The agent who made the representation of irrigability well knew that 
thereby appellee would understand was meant at cost which would 
not be prohibitive. Such representations must be considered, not in 
the light* of the remotely possible, but of the practicable. If a sub- 
stantial part of the Texas land was not irrigable, except at prohibitive 
cost, it must be regarded as not being irrigable at all. That the court 
was warranted upon this record in finding material misrepresentation 
whereon appellee to his detriment relied sufficiently appears. 

[2] Does the rule "caveat emptor" apply? Appellant's agents were 
probably familiar with the Texas lands which they were showing. 
They doubtless knew their topography, advantages, and disadvantages, 
and that appellee, a Northern farmer, was probably unacquainted 
with the peculiarities of Texas lands, and their adaptability for irri- 
gation and agriculture. They knew, or assumed to know, the particu- 
lar land for which appellee was bargaining, and in pointing it out they 
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must be hdd to the utmost of good f ai& in the employment of the su- 
perior knowledge they evidently possessed, not only of the tract itself, 
but al^ as to the fact of its being irrigable agricultural land. The 
gullies and depressions could not 1^ seen from the various places on 
3ie tract to which these agents took appellee for the purpose of in- 
specting it. It was in their charge and under their direction that ap- 
pellee inspected the tract, and from the evidence the court could prop- 
erly find, as it did, that appellant's representatives so arranged and 
manipulated the inspection as to reveal to appellee the better parts of 
the tract, ai>d conceal from him the undesirable portions. If in this 
they succeeded, appellant should not be permitted to hold onto the 
fruits of its deception, and escape restitution, on the plea that appellee 
ought not to have believed these agents and relied on what they told 
and showed him. Stewart v. Wyoming Ranch Co., 128 U. S. 383, 9 
Sup. Ct. 101, 32 L. Ed. 439. What has been said will sufficiently dis- 
pose, also, of the contention that the alleged misrepresentations were 
not of facts, but only expressions of opinion. 

The evidence was largely oral, and the trial court had the advantage 
of hearing and seeing the witnesses. We find in the record no misap- 
lication of the law, and no reason for disturbing the court's conclu- 
sion as to the facts. 

The decree of the District Court is affirmed. 



DANISH PRIDE MILK PRODUCTS CO. v. PAUL STUPPEL, Ine. 
(drcuit Court of Appeals* Seventh Otrcnlt January 8, 19220 

No. 2987. 

Sales ^s»177— Fnete held not to authorize eaneeUation of eontnict by seller, 

A contract for sale of 10,000 cases of condensed milk, to be shipped 
under buyer's labels and delivered f. a. s. New York, held not subjeet to 
cancellation by the seller after shipment of 2,000 cases, because the 
labels fnmlEdied were a f^w short of the total number required, of which 
fact the buyer was not notified, nor because, owini; to delay in obtaining 
shipping permits, the buyer directed shipment to stations in New York 
other than the docks, which change was immaterial t6 the seller. 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action at law by Paul Stuppel, Inc., against the Danish Pride Milfc 
Products Company. Judgment for plaintiff, and defendant brings er- 
ror. Affirmed. 

James H. McGillan, of Green Bay, Wis., for plaintiff in error. 
. G. T. Gifford and Joseph Martin, of Green Bay, Wis., for defend- 
ant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Defendant prosecutes this writ 
of error to review a judgment based upon a directed verdict entered in a 

^S5>For other cases see same topic & KEY-NUMBBR in all Key-Numbered Digests ft lodeMf. 
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trial of an action growing out of a contract for the sale of 10,000 cases 
(48 cans to a case) of condensed milk which it, as the manufacturer 
at Denmark, Wis., sold to the plaintiff, a jobber in New York# The 
material portions of the contra^ct provided that the commodity was — 

"To be shipped under buyers' labels. • • • Labels to be in packer's 
hands in time for shipment." 

"G. O. O. permits, routing Instructions, and any special case markings to be 
furnished by buyer before time of shipment." 

"Terms. Draft against biU of lading less 2 per cent., payment upon arrival 
of car f. a. s. New York." 

"Shipment During April, 1919, on buyer's instructions." 

The evidence showed that the contract was made March 14, 1919; 
that the price of condensed milk was rising ; that plaintiff, March 19th, 
gave its order for 500,000 labels to a lithographic company, which, in 
turn, delivered the labels so ordered to defendant prior to April 15th, 
but which labels, when counted, numbered only 492,000, or 8,000 less 
than the required number. On April ISth defendant wired to plain- 
tiff saying, among other things, "Labels have arrived," and at no later 
date complained that any part of the 500,000 hajd not been received. 

During the war, because of the congested condition of freight at the 
docks in New York, the government appointed a committee known as 
the general operating committee to control the arrival and departure 
of freight. Before merchandise would be received on the docks, per- 
mits, known as G. O. C. permits, were required, and these were not 
issued unless the shipper could show the committee that it had "bot- 
toms sufficient to take the freight aboard." Plaintiff experienced some 
difficulty in getting these permits. On March 26th plaintiff directed 
the shipment of 1,000 cases of the milk, but did not inclose the permit, 
and later advised the defendant that it was unable to get the permit, 
adding : 

"Inasmuch as we are anxious to receive the merchandise, we would ask you 
to please forward same without such permits and name the Franklin Street 
station for delivery." 

At the same time plaintiff requested defendant to have 1,000 more 
cases marked ready for shipment and permits would soon follow. To 
this letter the defendant replied that the — 

"railroad agent refused to accept car without G. O. 0. permit. Have two cars 
on track loaded. • * * Please do utmost to vdre us G. O. O. permit num- 
ber, routing instructions, or will be forced to cancel contract." 

Plaintiff wired reply on the 17th as follows: 

"Ship both cars any available route. Deliver downtown district New York, 
preferably Franklin Street station or St. Johns Park. Under these circum- 
stances, G. O. O. permit unnecessary as waiving lighterage." 

On the same day a letter was sent, repeating words of telegram and 
inclosing permit to ship 1,000 cases. On April 28th a telegram was 
sent, directing the shipment of 2,000 cases — 

"any available route. Deliver downtown district New York, preferably St. 
Johns Park or Franklin Street station." 
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On April 29th plaintiff wired these directions : 

"Ship additional 5,000 cases. ♦ ♦ ♦ Any available route. Deliver down- 
town district New York, preferably St Johns Park or Fcanklin Street sta- 
tion. This completes contract of March 14th. • ♦ • " 

Defendant complied with the first two orders and shipped 2,000 
cases, but refused to ship any part of the remaining 8,000 cases. This 
action was for damages for breach of contract, and parties agreed 
upon the amount, if any were recoverable. Defendant relies upon two 
defenses as justification for its refusal to make shipment: (a) Plain- 
tiff's failure to furnish a sufficient number of labels; (b) plaintiff's 
change in the contract in reference to point of destination. 

(a) As to the labels, defendant's position is untenable, first, because 
it advised plaintiff that the labels were on band, and never again no- 
tified it that the number received was a few short of the total require- 
ments. Further, plaintiff had on hand over 300,000 unused labels fur- 
nished by defendant when it breached its contract, and had it notified 
plaintiflF that the shipment from the lithographic company was 6hort, the 
additional ones could have been promptly supplied. Nothing appears 
in the record that would have presented a jury question on this phase 
of the case. 

(b) In reference to the alleged change in the contract made by the 
plaintiff, wherein he designated a point of shipment other than that 
named in the contract, we likewise agree with the District Judge that 
the sale was not necessarily made for export. While the purchaser 
designated the point of shipment f. a. s. New York, we find nothing 
which bound the purchaser to export the milk. Does it follow that, 
because the seller was required to ship the milk to a point where it 
could be readily exported, the purchaser was thereby limited to order- 
ing for export shipment? We think not. Such changes as were 
made in point of shipment were for defendant's benefit and to its ad- 
vantage, for it made earlier payment possible. 

But if the sale of the milk was for export trade, if that fact be ma- 
terial, there is nothing in the evidence indicating or tending to show 
that plaintiff, because it changed the point of destination, thereby in- 
tended to sell the milk for domestic use. If the fact that the parties 
intended the sale for export can be read into the contract, then nothing 
which the plaintiff did indicated a change in its plans. The letters and 
telegrams show clearly that plaintiff wished to have the milk delivered 
as near to the seaboard as possible, and that it expected to get the 
milk on board a ship, once it reached the railroad terminal in New 
York. 

In this court it is argued that the shipping orders were not received 
in time to permit defendant to load the cars during the month of April. 
This point is an afterthought. It was never suggested to plaintiff that 
defendant might not be able to load the last five cars by April 30th, 
nor was it required to do so. The contract contemplated the giving of 
shipping orders during the month of April, and defendant was to fill 
the orders within a reasonable time. 

The judgment is affirmed. 
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CmPMAN CHEMICAL ENGINEERING CO^ Ine^ ▼. READE MFG. 00. 

(Circuit Court of Appeals, Third Circuit February 14, 1922.) 

No. 2694. 

Patents <g=>3;28— 873,680, claims 5, 8, for railroad trade sfyraylos appontus, 
held antidpatod. 

The Pearse patent, No. 873,680, for an improyement in spraying appa- 
ratus, designed primarily for spraying railroad tracks, claims 5 and 8, 
held anticipated by deyii*es in the analogous arts of streetpsprinkling 
and insect-destroying devices, so as to be invalid. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Joseph L. Bodine, Judge. 

Suit for infringement on patent by the Chipman Chemical Engfi- 
neering Co., Inc., against the Reade Manufacturing Company. From 
a decree holding the patent invalid (270 Fed. 677), complainant ap- 
peals. Affirmed. 

Edward S. Beach, of New York City, for appellant. 
Lewis J. Doolittle, of New York City, for appellee. 

Before WOOLLEY and DAVIS. Circuit Judges, and J. W. 
THOMPSON, District Judge. 

DAVIS, Circuit Judge. The District Court held United States pat- 
ent No. 873,680, issue to J. V. Pearse, December 10, 1907, invalid. 
The patent is for an improvement in spraying apparatus designed 
primarily for spraying railroad tracks with a liquid adapted to kill 
plants and weeds. The fifth and eighth claims only are in issue. 

The fifth claim comprises: (1) A tank; (2) discharge device con- 
nected therewith ; and (3) means for establishing pressure in the tank 
whereby the discharge therefrom may be regulated independently of 
the liquid contents of the tank. The eighth claim is for : (1) A trans- 
verse nozzle pipe ; (2) a series of nozzles, each of which has (1) a per- 
forated head ; (2) a neck ; (3) a pipe section ; (4) a coupling connect- 
ing the neck and pipe section ; and (5) a valve controlling the passage 
of liquid from the nozzle pipe to the head. 

■ Defendant denies infringement and alleges that the patent was an- 
ticipated and is invalid. 

In the Haughey patent, No. 397,287, for a street-sprinkling device, 
in the Tyrell patent. No. 444,786, a device for destroying insects, and 
in the Smith patent No. 765,518, for an improved street cleaner, there 
is a tapk, discharge devices, and means for establishing pressure in 
the tank, substantially as described in claim 5 of the Pearse patent. 
These patents in analogous arts antedate Pearse. 

In the patent No. 390,657, issued to George A. Farrand, October 
9, 1888, for improvements in potato sprinklers, there are a nozzle pipe 
and a series of nozzles, with the corresponding equivalent parts as 
found in the Pearse patent. The patent No. 803,090, issued to C. G. 
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Bradford, October 31, 1905, also contains a nozzle pipe and nozzles 
similar to that found in claim 8 of the Pearse patent. 

The appellant emphasizes the fact that the "means for establishing 
pressure in the tank," of claim 5, is regulated **by means absolutely 
mdependent of the operation of the car." This feature is simple alia 
apparent, and would suggest itself to any one skilled in the art of 
spraying. The parts forming Pearse's device are all old, and had been 
used by others in substantially the same way to produce substantially 
the same result long before his application. The slight changes he 
made here and there are not a" substantial departure from the prior art. 
There are really no novel, inventive features disclosed in the device 
of the patent. 

The decree of the District Court is therefore affirmed. 



HOLY V. UNITED STATES. 

(nrcnlt CJourt of Appeals, Seventh Circuit. December 16, 1^21.) 

No. 28*r. 

Perjary ^=9lO, 84(1)— Form of oalh Immalerlal; eonvieHoa nmsy be baaed on 
testimoiiy of ^n^ wftness, flopported by doeomentary evidence. 

A convlctfon of perjnry may he based on the testimony of a single wit- 
ness, tbonirh contradicted, supported by documentary evidence, and if 
the defendant was sworn the oath need not be In any particular form. 

In Error to the District Court of 'the United States for the Eastern 
Division of the Northern District of Illinois. 

Criminal prosecution by the United States a^inst George Holyl 
Judgment of conviction, and defendant brings error. Affirmed. 

Fred Holy, for plaintiff in error. 

John B. Boddie, of Chicago, 111., for the United States. 

Before BAKER, ALSCHULER, and EVANS. Circuit Judges. • 

BAKER, Circuit Judge. Plaintiff in error was convicted of perjury 
in swearing in his application for a position in the civil service that 
he had never been indicted for or convicted of any crime, when in 
truth he had been indicted and convicted and had served a sentence 
for receiving stolen property. 

At the trial the government introduced -in evidence the record of 
plaintiff in error's conviction, his application to the civil service com- 
mission, and the testimony of the notary public, whose jurat and seal 
are upon the application : 

"That defeadant appeared before me and swore to the application. I 
asked him if he swore to It, and he said he did; and thereupon I subscribed 
my name and affixed my seal." 

A conviction of perjury may be based upon the testimony of a single 
witness supported by documentary evidence; and, if the defendant 
was sworn, the oath need not be in any particular form. United States 

tB»f or «tber catea see sam* topic ft KBY-NUMBSR In «U K«7«Niimber«(l DlSMtelk laOtxa* 
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V. Baer (C. C.) 6 Fed. 42; United States v. Mallard (D. C.) 40 Fed. ISI, 
5 L. R. A. 816; United States v. Hall (D. C.) 44 Fed. 864, 10 L. R. A. 
324; Greene v. People, 182 lU. 278, 55 N. E. 341. 

On cross-examination the notary said that, "if it had not been for 
my having my signature there, and my seal, I wouldn't have remem- 
bered anything about it." This, so far from destroying his testimony 
in chief, meant that the presence of his signature and seal on the docu- 
ment refreshed his memory. 

Plaintiflf in error's contentions that, because he and another testified 
that he was not sworn by the notary, therefore guilt was not proven 
beyond a reasonable doubt, and that, because the notary did not use 
the formula prescribed by an Illinois statute, there was merely an 
abortive attempt to administer an oath, arise from a, misconception 
of Federal procedure. Applebaum v. United States (C. C, A.) 274 Fed. 
43. 

The judgment is affirmed. 



MeCARTHY. v. MARSHALL. 

(Circuit CJourt of Appeals, Seventh Circuit. January 3, 1922.) 

No. 2962. 

Broken ^s»88(l)— Evidence beld to sustain dfreetioo of verdict for defend- 
ant In suit for commission. 

Evidence held to sustain tlxe action of the trial court in directing a 
verdict for defendant in an action by a broker to recover a commission. 

tn Error to the District Court of the United States for the District 
of Indiana. 

Action at law by John A. McCarthy against Henry W. Marshall. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

William Velpeau Rooker, of Indianapolis, Ind., for plaintiff in error. 
James A. Ross, of Indianapolis, Ind., for defendant in error. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

PER CURIAM. The determinative issue before this court on all 
the assignments of error is one of fact, viz. : Does the evidence pre- 
sent a jury question respecting the right of plaintiff in error to recover 
for broker's services in negotiating the sale of the Lafayette Courier, 
a newspaper published at Lafayette, Ind.? The evidence consists of 
numerous letters and telegrams and some oral testimony, the substance 
of which it is not deemed necessary to here specifically detail. To 
set it forth in full or to discuss its effect would contribute nothing 
of value to the parties or of interest to the bar on the subject of a bro- 
ker's right to recover a commission for services rendered. No legal 
question not well settled is involved. We have viewed the testiipony 
most favorably to the plaintiff in error, and find no basis for his re- 
covery. The court committed no error in directing a verdict for the 
defendant in error. 

The judgment is affirmed. 
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NIEBUHR T. UNITBD STATEa 

(Circuit Ck>art of Appeals, Seventh drcait January 0, 1922.) 

No. 2939. 

CrlmliMil law ^3s>1090(S» 14)— Bill of «xceptV>ii8 cawmtial to reiview of erron 
in eTideme and teteuetiom. 

A bUl of exceptions is essential to the consideration of alleged errors 
in the admission of evidence and the instructions. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Criminal prosecution by the United States against Charles Niebuhr. 
Judgment of conviction, and defendant brings error. Affirmed. 

Q. H. Hale and A. T. Twesme; both of La Crosse, Wis., for plaintiff 
in error. 
Arthur Mulberger, of Watertown, Wis., for defendant in error. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges: 

PER CURIAM. Plaintiff in error was convicted of violating the 
National Prohibition Act (41 Stat. 305), and assigns errors in the trial 
of the cause which deal with the admission of evidence and the in- 
structions of the court. We are unable to consider their merit, because 
no bill of exceptions was presented or settled in the court below, and 
there is nothing to support the assignments of error. 

It follows, therefore, that the judgment must be, and it is hereby, 
affirmed. 



In It) FBDBRAL SYSTEM OF BAKESIIES OF MARYLAND, Infli 
In re FEDERAL SYSTEM OF BAKERIES OF AMERICA. 

(District Court, D. Maryland. February 21, 1922.) 
No. 8689. 

Bankruptegr «=»188(l&)*-VaUdlty of eontnut reserving titte to property. 

A so-called license contract, under which petitioner delivered to bank- 
rupt -certain patented ovens and other unpatented bakery tools and equip- 
ment, for a consideration equal to their full value, with the right to use 
petitioner's trade-mark on its products and certain secret formulas, on 
payment of a royalty on its sales, which contract reserved title in peti- 
tioner to all the property, with the right to retake the same on breach of 
conditions, held valid in such reservation as to the patented ovens, and 
the right to dse the trade-mark, but invalid to give a lien on any of the 
unpatented articles, as against bankrupt's creditors, not being recorded as 
required by the laws of th^ state. 

In Bankruptcy. In the matter- of the Federal System of Bakeries 
of Maryland, Inc. On petition of the Federal System of Bakeries of 
America to reclaim property. Granted in part. 

^3»ror otbw cftMi sec nune topic A KBT-NVMBBR In aU Key-Numbered Dlgeeti A Indezee 
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Niles, WolfF, Barton & Morrow, of Baltimore, Md., for petitioner. 
Clarence A. Tucker and Paul R. Kach, both of Baltimore, Md., for 
receivers. 
Lee I. Hecht, of Baltimore, Md., for bankrupt. 

ROSE, District Judge. The Federal System of Bakeries of Mary- 
land is a Maryland corporation. It is now in bankruptcy, and will be 
referred to as the "bankrupt." It operated a number of bakeries in 
this city. The petitioner, the Federal System of Bakeries of America, 
is a Delaware corporation, which now has its actual headquarters at 
Davenport, Iowa. It will be called the "petitioner.*' Almost all of 
the equipment of the five or more establishments' carried on by the 
bankrupt originally came from or through the petitioner, which is 
now seeking to repossess itself thereof. 

Something over five years ago, one Feder, still connected with the 
petitioner, in Oakland, Cal., came across a rotary oven. He saw great 
advertising possibilities in the operation of such appliances in the show 
windows of shops upon much-traveled highways. He obtained an 
assignment of the patent for the oven, which had attracted his notice, 
and, having convinced some others that his idea was likely to prove 
profitable, they and he put it into practice. After various reorganiza- 
tions and transfers of headquarters, the petitioner took over the 
scheme, which, by that time, if not earlier, had developed into what it 
calls the "System," under which it says some 450 bakeshops are now 
operated. Every one of them is called a "Federal" bakery. The word 
is stamped on every loaf of bread baked in them, and constitutes peti- 
tioner's nationally registered trade-mark. 

Originally the patent purchased by Feder was that under which 
the licenses to these various establishments purported to be issued, 
but before the bankrupt came into existence the petitioner, in its agree- 
ments with so-called licensees, had ceased to refer to that particular 
patent, and the invention supposed to be covered by it, and had substi- 
tuted in its place two subsequently applied for by Feder himself. At 
the hearing, little was said about them. They do not appear to be 
basic, and no explanation has been vouchsafed as to their real value 
in the industry. The petitioner, of course, uses the trade-mark, and 
has ' accumulated a number of formulas and recipes. Whether 
there is anything out of the ordinary in any of them does UQt appear. 
It has sometimes sought to be the exclusive seller to its licensees of 
flour, raisins, and perhaps other staple raw materials, or to act as 
their purchasing agent for such articles. There might obviously, be 
some advantages, both to it and its licensees, under some conditions, 
in such wholesale marketing, but in practice it would appear that it 
had not been possible always to realize them. 

In the agreements with the bankrupt, which it is stated are of the 
same general character as those into which it has entered with many 
other individuals, copartners, and corporations, much is said of a "Fed- 
eral System," and of the grant by the petitioner of the right to its bene- 
fits. What they are, other than the freedom to use the patents, trade- 
,n?ark, and formulas, is not altogether easy to make outi TI14: persons 
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active in petitioner's manaeement are perhaps all the better able to 
speak impressively of the system," in that, like other devout wor- 
shippers, they adore rather than analyze. 

In the fall of 1918, two brothers named Strasbui^er, who had been 
in the liquor business until unfriendly legislation made it unlawful 
thought there was money to be made by becoming the **FederaI'' bak- 
ers of Baltimore. They entered into negotiations with the petitioner 
and with one Braucker, also of Davenport, who had some mondis be- 
fore acquired a "Federal" license for these parts. As the result, the 
bankrupt was incorporated ; a majority of the stock being taken by the 
Strasbui^rs and others associated with them, and about 175 shares, 
of the par value of $100 per share, being subscribed for by persons 
connected with the petitioner. The bankrupt paid Braudker a number 
of thousands of dollars for his rights, and on October 24, 1919, ac- 
cepted a so-called license agreement from the petitioner. 

This instrument set forth that the petitioner was the owner "of 
the rights in and to a certain 'System' ** which "includes the making 
and selling of bread and rolls and other such food products as may 
from time to time be authorized by the licensor in writing, * ♦ * 
"the formulas under which the same are made, the ovens used in 
connection therewith (said ovens comprising the invention described 
in application for letters patent of the United States, being serial 
number 244,087, allowed March 28, 1919, and serial number No. 272.- 
445, allowed March 21, 1919, respectively, and sundry improvements 
thereto), the items and articles constituting the equipment for said sys- 
tem and method of display." Then the petitioner granted the bankrupt, 
as licensee, the exclusive rights to the use of the System for Baltimore, 
including the exclusive rights, as licensee, to the use of the ovens 
incorporating the inventions, and any improvements thereon and ad- 
ditions thereto which might be made for and on behalf of the petition- 
er, or to which it should become entitled. 

The bankrupt was further given the option to set up stores under 
the System in other Maryland towns, provided it exercised it within 
48 hours after it was notified that someone else was ready to do so. 
The petitioner was to furnish bankrupt the formulas to be used in 
making all Federal products. The bankrupt was to use them, and 
no others, and was to keep them secret. The license was to continue 
during the life of either of the patents which might be issued under 
the applications mentioned, or any extensions thereof, as well as that 
of any intent or patents issued to or for the benefit of the petitioner, 
or to which it should became entitled, and granted for improvement or 
additions to the inventions described in such applications, or either of 
them. 

The bankrupt was to open not less than 10 stores in Baltimore with- 
in 2 years from January 1, 1920» at the rate of one unit every 90 days, 
and was to. continue to operate them during the life of the license and 
agreement. These stores were always to be on the first or ground floor 
of a building, with a window facing the street, and at least one oven 
was to be inistalled in such window,, so as. to be visible to passers-by. 
The bankrupt was to buy all flour and raisins from the petitioner, 
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who was to sell the same at a price at least as low as the market price 
in Baltimore. The bankrupt's stores were to be used exclusively for 
the making and selling of bread and rolls, and such other krticles as 
from time to time the petitioner might in writing authorize. No other 
articles or equipment, other than that furnished by petitioner, were 
to be ever kept in any of such stores, without petitioner's written per- 
mission. 

The bankrupt was, during the existence of the agreement, to pay' 
the petitioner a royalty of 3 per cent, on the gross receipts from all 
goods manufactured and sold by it. The right of inspection of stores^ 
books, and accounts was reserved by petitioner. The equipment of 
these stores was to be obtained by bankrupt from petitioner, and, for 
each single-oven unit sold the bankrupt, the bankrupt was to pay the 
petitioner $3,775, and for each two-oven unit $5,000. These units, in 
addition to the patented ovens, comprised an assortment of baker's 
tools and equipment, none of which were patented, and in none of 
which petitioner had any peculiar rights. The testimony shows that^ 
at the price charged, it would have been amply worth any one's while 
to sell the equipment. The bankrupt was to pay for the replacement 
parts, and was to secure them from the petitioner. It was to keep 
the equipment insured, apparently in its own name, and to pay all 
taxes thereon. Nevertheless it was expressly declared that all the 
ovens and other equipment should remain, the sole and absolute prop- 
erty of the petitioner, subject only to bankrupt's right of use. Upon 
the failure of the bankrupt to make the pa)rments required, or to per- 
form any other part of the agreement, its right to use the oven and 
other equipment was absolutely to cease, and petitioner became en- . 
titled to the immediate return of all ovens and other equipment form- 
ing part of the System as its sole and absolute property, "without the 
payment of any sum whatever" to the bankrupt. 

The bankrupt's business life, was troubled, and its relations with 
the petitioner were not always agreeable to either. Various disputes 
arose. The bankrupt charged that the petitioner had not fulfilled its 
contract as to the price at which flour and raisins would be sold, and 
set up other allied breaches. The petitioner asserted, with truth, 
that the bankrupt was in arreSir in the payment of royalties. There was 
much friction. Finally, in December, 1920, Mr. Hecht, a director 
and counsel of the bankrupt, and another of its officers, went to Dav- 
enport and spent some days in consultation with petitictier's officers. 
The result was a new agreement, in which a number of concessions 
were made to the bankrupt. Most of them have no direct bearing upon 
the questions here in issue, and throw no light upon them. In addi- 
tion to a waiver of the arrears of royalty and certain other pecuniary 
advantages given bankrupt, it received the sole right to establish Fed- 
eral bakeries in Maryland, and was released from any binding obliga- 
tion to set up any more than it had already in operation. The new 
or substituted agreement was made out upon a printed form, in most 
important respects similar to, if not identical with, that used at the 
time the first agreement was entered into. Upon this blank was writ- 
ten with a typewriter: 
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"The ooiiBlderation of this license is full payment, herewith acknowledged, 
for seven installations now operated by the licensee In the state of Maryland." 

Mr. Hecht, who on behalf of the bankrupt negotiated the new ar- 
rangement, said that he understood the petitioner thereby intended 
to surrender all claim to ownership of the ovens and other equipment. 
The petitioner did not produce as witnesses those who had acted for it 
in these negotiations, but it strenuously denies that it ever for a mo- 
ment contemplated surrendering what it insists was, from its stand- 
point, the vital portion of its whole license system. It says that all 
the clause in controversy really means is that the bankrupt had paid 
for the license all other than the royalty it was bound to pay, and was 
relieved from any obligation to make further installations in Mary- 
land. The words employed were chosen by petitioner. They arc not 
very apt for the expression of the meaning it now says they have, 
but, on the other hand, its construction of them harmonizes with the 
printed portions of the license agreement, as that contended for by the 
bankrupt will not. The trustee for the bankrupt relies upon the rule 
that ambiguous language is to be construed against its author, and that, 
when what is written in the blank is inconsistent with an uneliminated 
printed provision, the former must ccmtrol. 

The subsequent conduct of the parties throws little additional light 
upon the merits of their respective contentions as to what this added 
kmguage was intended to mean, except that it does tend to establish 
the good faith with which each now maintains its own view. The 
bankrupt was so certain of its position that it undertook to put a chat- 
tel mortgage on the property now in controversy. Two of the peti- 
tioner's officials were directors of the bankrupt. Neither of them 
were present at the meeting at which the mortgage in question was 
authorized, but, as usual, a copy of the minutes thereof was sent to 
them, apparently without any suspicion that they would make any 
objection to what had been done. On the other hand, so soon as they 
received the copy, they made immediate and emphatic protest. Nei- 
tiier side receded from its position, and a couple of months later, to 
be exact, September 8, 1921, when both were represented at a direc- 
tors' meeting, it was found equally impossible to reach a common point 
of view as to whether the mortgagees, who were the Strasburgers, or 
the petitioner, had the first claim upon the equipment. 

Together they represented practically all the stockholders, and the 
immediate necessities of the^ situation forced them to egree as to what 
should be done to meet the bankrupt's other pressing demands. They 
accordingly entered into an agreement between themselves, which they 
also united in making a part of the minutes of the bankrupt's directors. 
In substance it provided that all debts created since August 1, 1921, 
should be paid; a note due a bank should be reduced $500 a month; 
all debts other than those owing the Strasburgers and the petitioner^ 
created before August 1, should be paid pro rata before anything was 
given to either of them, and that the $6/XX) note, dated July 1, 1921, 
in favor of one of the Strasburgers, to secure which the mortgage was 
given, and all royalties and other claims due and owing the petitioner 
prior to August 1, 1921, were to be paid pro rata, irrespective of due 
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dates. There was then added an express understanding that the par- 
ties to the agreement did not waive any right to any preference on 
account of any contract, agreement, or otherwise, but merely waived 
the time of payment, for the benefit of the bankrupt. The petitioner 
further undertook to furnish for one year a manager for the bankrupt. 
It appears that this was done, and at the time of the bankruptcy, and 
for some whil^ before, such person managed its business. 

From this recital of the facts, some conclusions are clear enough. 
The petitioner had, or at least may have had, the exclusive rights to 
two things: (1) Its patented ovens; (2) the word "Federal" as a 
trade-mark for baker's products. The first it might unquestionably 
license on such terms as to initial payment and subsequent royalties 
and retention of property rights as it might find any one willing to ac- 
cept. It may, for the purposes of this case, be assumed, without de- 
ciding, that petitioner might license other people to use its trade-mark, 
although by such assumption no expression of opinion on the legal is- 
sue involved is intended. It is sufficient that, for the immediate pur- 
pose in hand, it is immaterial what limitations, if any, there may be 
upon the^ right of an owner of a trade-mark to grant licenses to use 
it to an indefinite number of other people. Such secret formulas as 
it had for making bread and rolls, and similar products, it might per- 
mit others to use, also upon such terms as might be mutually agreed 
upon. Apart from these three things, there was nothing in which it 
had any monopolistic right, and, except to the extent that its so-called 
system was embodied in them, it had no property right in it. All the 
world was entitled to use all there was of merit in it, so far as that 
might be done without infringement upon the petitioner's patents or 
registered trade-mark, or without breaking a contract under which 
petitioner had communicated its secret formulas. Unpatented mixers, 
racks, troughs, counters, ice boxes, ash cans, and the like remained 
mixers, racks, troughs, counters, ice boxes, and ash cans, no matter, 
how often petitioner called them a part of its System. 

The petitioner's counsel do not, as I understand, question any of 
these propositions; but they say any one may lend a chattel without 
consideration, or hire it upon any consideration, or for any length of 
time, and may reclaim it whenever the contract authorizes him to do 
so. Such agreement, it is true, may sometimes operate as a trap for 
creditors, and the Legislature may, if it shall see fit, require that it 
shall be recorded, upon a penalty of allowing any creditor of the bailee 
to ignore it ; but Maryland has never seen fit to pass any such statute. 
To this the trustee in bankruptcy answers that he is not concerned with 
the limitations to which these, as most other legal propositions must 
be subject, such as, for example, may be inspired by a policy of law 
similar to that which for many centuries has prohibited the creation 
pf unusual tenures in land, or has forbidden perpetuities, and so on. 
In his view the doctrine upon which the petitioner seeks to rely, wheth- 
er it be sound or not, has no real application to the facts in the instant 
case. As he sees it, the petitioner actually sold the unpatented chat- 
tels, and received full price for them. It turned them over to the bank- 
rxkpt, and required the latter to accept all the responsibiUties of owner- 
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ship, such as keeping them insured in its own name, paying taxes on 
them, keeping them in repair, and replacing them when worn out. 
The bankrupt, so long as it kept its agreement, was in every sense their 
owner. It might and was expected in ordinary course to use up the 
particukir chattels transferred to it. In short, there was only one 
limitation upon its full ownership. If it became indebted to the peti- 
tioner for royalties, or upon other account, or in any other respect 
broke its contract, the petitioner might repossess itself of the property. 

Now, call this contract what you will ; it is in reality nothing more 
than an attempt to fix a lien upon the property of the bankrupt, as 
security for the performance of the bankrupt's imdertakings. That 
may be done, but only by a paper executed and recorded in the man- 
ner the statutes of Maryland prescribe. The testimony of petitioner's 
own general counsel that the reservation of the title was but nominal, 
and that the rip^hts under it were never to be enforced, except under 
circumstances m which there was danger that the equipment might 
pass into competitor's hands, is illuminating. 

It is quite natural that the two parties to the modified agreement of 
December, 1920, might have very different views as to what was in- 
tended. On the whole, I am satisfied that, as to the unpatented ar- 
ticles, the rights conferred upon the bankrupt by the petitioner were 
inconsistent with the retention of any substantial property right in 
the petitioner — at least as against creditors of the bankrupt, and so far 
as concerns these articles, it is immaterial what is the construction 
which should be put upon the amended agreement, as it is also unnec- 
essary to determine what effect, if any, the agreement of September 8, 
1921, might have by way of estopping the petitioner from setting up 
its claim as against those of the creditors, whom it there agreed should 
be first paid. 

I am, however, strongly persuaded that the petitioner never intended 
to permit its patented ovens, during the life of the patent, which still 
has many years to run, to pass out of its control. No public policy 
was contravened by its retaining the ownership of these patented de- 
vices, and I am therefore disposed, as to them, to resolve all otherwise 
doubtful questions in favor of the right of the petitioner to repossess 
itself of these ovens. 

Its petition, therefore, will be sustained, so far as concerns the ovens, 
and the word "Federal" must be removed from the pans before they are 
disposed of by the trustee. In other respects, the petition will be dis- 
missed. 

278 F.— M 
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PALMER eb al. v. E. Z. WAIST CO. et aL 

(Dlfitrict Court, N. D. New York, rebniary 1, 1922.) 

1. Patents 4S=»32&-^878,995» for fabric tamlm: macfaine, held valid and in- 

fringed. 

The Palmer patent. No. '878,995, for a machine for feeding a hollow web 
of fabric onto a tube, held valid and infringed. 

2. Patents <@=s^237— Inf ringemeat not avoided by subatttuting equivalent. 

Where a "yielding means" constltutea an element of a patent claim, 
the substituting of a different yielding means for the coll spring in the 
patent device does not avoid infringement. 

3. Patents ^==>235 — Giving part an additional function does not avoid in- 

fHngement. 

That a part in a patented machine is given an additional function in 
another machine does not avoid infringement 

In Equity. Suit by William B. Palmer and Jesse V. Palmer against 
the E. Z. Waist Company and the Grand Rapids Textile Machine 
Company. Decree for complainants. 

Herbert Van Kirk, of Greenwich, N. Y. (James L. Norris and Clar- 
ence A. Bateman, both of Washington, D. C, of counsel), for plain- 
tiifs. 

Chappell & Earl, of Kalamazoo, Mich. (Fred L. Chappell, of Kal- 
amazoo, Mich., John C, Watson, of Albany, N. Y., and Arthur E. Par- 
sons, of Syracuse, N. Y., of counsel), for defendants. 

COOPER, District Judge. This suit is for infringement of the 
Palmer patent, No. 878,995, issued February 11, 1908. This suit was 
brought originally against the E. Z. Waist Company, a corporation 
doing business in this state, and subsequently the defendant Grand 
Rapids Textile Machine Company, the maker of the machine claimed 
to infringe the Palmer patent, was permitted to intervene, and the an- 
swer of the original defendant was permitted to stand as the answer 
of the Grand Rapids Company. 

[ 1 ] The purpose of the machine described in the Palmer patent is 
to feed or run a hollow web of fabric onto a tube or pipe with speed 
and without injury. The feeding of the fabric onto the tube or pipe 
is affected by a pair of feed rolls, which run on upright shafts and are 
simultaneously revolved in an appropriate direction. These feed rolls 
are made to engage the outer surface of the tube or pipe and to move 
the fabric thereon by means of a 3nelding pressure. This pressure 
in the patent is obtained largely from the spring connecting the shafts. 
The only claim in suit is Claim 1, which is as follows: 

"In an apparatus of the class described, the combination, with the fabric- 
supporting tube, of a pair of feed rolls adapted to engage the opposite sides of 
said tube, and yielding means for forcing said feed rolls against said tuba'* 

Only two questions are involved in this suit : First, the validity of 
the Palmer patent; second, infringement. Counsel for the defend- 
ants has ably and persuasively presented and argued the claim that the 
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Palmer patent is not valid, but has been anticipated by the prior art, 
relying more particularly upon the Gove patent, No. 769,641. 

Inasmuch, however, as the Circuit Court of Appeals has twice held 
this patent to be valid in two cases, in the earlier of which the Gove 
patent is particularly referred to, and later the District Court of the 
Northern District, in a case from which no appeal was taken, has up- 
held its validity (Palmer v. Jordan, 192 Fed. 42, 112 C. C. A. 454 
[November 13, 1911]; Palmer v. Superior Mfg. Co. [C. C. A.] 210 
Fed. 452 [December 9, 1913]; Palmer v. John K. Stewart & Sons, 
Inc. [D. C] 269 Fed. 148 [February 13, 1920]), this court feels bound 
by those decisions, inasmuch as, apparently, no new evidence of prior 
art or anticipation is offered which clearly distinguishes this case from 
those previously decided. 

The main question, therefore, is that of infringement. In consider- 
ing this question of infringement, we are concerned only with the par- 
ticular machine manufactured by the defendant Grand Rapids Tex- 
tile Machine Company for the defendant E. Z. Waist Company, and 
used by the latter company. The plaintiffs have not contested in this 
action, and, indeed, they have expressly declined to litigate, the ques- 
tion of the infringement of the later machines now made by the defend- 
ant Grand Rapids Textile Machine Company. This decision, there- 
fore, in no way affects the machines now being manufactured by the 
Grand Rapids Company. 

The E. Z. Waist Company machine, which plaintiff claims is an in- 
fringement, contains the fabric-supporting tube or pipe, and a yield- 
ing means for bringing the feed rolls into engagement with the oppo- 
site sides of the tube or pipe and feeding the fabric onto the tube. The 
feed rolls do not come into direct contact with the exterior of the tube 
or pipe, but do come into direct contact with the anti-friction idler 
rolls which are inside of the pipe and project through the same. These 
anti-friction idler rolls correspond to the idler rolls in the tube of the 
Stewart machine, which idler rolls the court considered as equivalent 
to the surface of the pipe. Palmer v. John K. Stewart & Son, Inc. 
(D. C.) 269 Fed. 149. They are also equivalent to the idler rolls in 
the tube of the Superior machine, which the Circuit Court of Appeals 
characterized as a mere mechanical change, involving no departure 
from the spirit of the Palmer invention. Palmer v. Superior Mfg. 
Co. (C. C. A.) 210 Fed. 452. 

[2] The yielding means for bringing the feed rolls into cJ»gagement 
with the tube, or, in the E. Z. Waist Company machine, with the idler 
rolls, which are equivalent to the tube, resides in the upri^t feed roll 
shafts and the manner of their attachment, and the ratchet lever and 
links connecting the frame and shafts. To evade infringement because 
of the "yielding means," counsel for defendants contends that the E. 
Z. Waist Company machine was used principally for wet cloth, while 
all the tests in court were made with dry cloth. It is claimed that : 

''With the cloth wet the pressure miut be very high between the outside 
rolls and the inner rolls, and so strong that there would be practically no 
yidd to it" 
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To support this contention the defendants cite Union Steam Piunp 
Co. V. Manton-Gaulin- (D. C.) 272 Fed. 773, which held that, where 
there was no yield in the conical surface of defendants' device, there 
was no infringement, and at the same time attempt to distinguish that 
case from Manton-Goulin v. Dairy Mach. Co., 247 Fed. 317, 159 C. 
C. A. 411, a case in the Second Circuit Court of Appeals, which held 
the defendants' structure an infringement where there was a yield. 
However, tests were made upon the trial of the case at bar which 
showed that fabric of various thicknesses, and even hard materials, 
like rubber or leather of various thicknesses, would easily pass be- 
tween the feed rolls and the idler rolls without undue pressure. These 
tests showed clearly that the feed rolls, in contact with the idler rolls 
as actually used, will yield, and the machine does contain the "yielding 
means." The machine is enabled to operate by reason of yielding 
means whenever pressure such as would naturally be brought to bear 
upon the feed roll shafts in the ordinary and usual operation of the 
machine is applied. The fact that the yielding means is not obtained 
by the use of a coiled spring in the same way as in the Palmer patent 
does not enable the defendants to escape infringement. Union Paper 
Mfg. Co. V. Murphy, 97 U. S. 120, 24 L. Ed. 935. 

[3] The adaptability of the idler rollers of the E. Z. Waist Company 
machine to perform additional work beside that described in the Palm- 
er patent does not enable the defendant to evade infringement. Elec- 
tric Smelting Co. v. Pittsburgh Reduction Co., 125 Fed. 933, 60 C. C. 
A. 636; International Co. v. Recording Co., 159 Fed. 464, 469, 86 C. 
C. A. 494. The conclusion follows, therefore, that the defendant E. 
Z. Waist Company's machine infringes the plaintiff's patent 

But the defendant raises an additional defense in this case, the es- 
sence of which is that the plaintiff is estopped from asserting that the 
E. Z. Waist Company machine is an infringement by reason of a letter 
which one of the plaintiffs wrote concerning a similar machine on 
May 22, 1912. This letter is as follows : 

"Greenwfch, N. Y., May 22, 1912. 

"Grand Rapids Textile Machinery Co., Grand Hapids, Mich. — Gentlemen: 
Yesterday this writer examined your new turning machine in the mill of the 
Utica Knitting Company, at Utica, N. Y. The slip joint, with rolls in the 
end of same for the cloth to piiU over when being turned, is old in the 
art. The new feature of your device is the loading of the cloth onto the 
pipe in an inverted condition, and the inner surfaces of the rolls in the 
pipe acting upon the fabric to assist in pulling of the cloth through the 
pipe. We believe that we can furnish you our machines complete, with feed 
rolls, and a slip with iron idler roUs in same that coact only with the feed 
rolls, that will give you perfect satisfaction. The writer would like to 
have a talk with Mr. Shields on several points regarding the matter, and 
would like to have him call to see us in the near future, when he is in our 
vicinity. The folding machine has not as yet been received by the Jesse V. 
Palmer Company, and they would like you to start tracer at once. We are. 
"Yours truly, Palmer Bros., per J. V. Palmer." 

Defendants assert that in this letter plaintiffs concede that the Utica 
machine, made by the Grand Rapids Company, and which is like the 
plaintiff's own machine, was old in the art. It is stretching the invagi- 
nation almost to the breaking point to assume, as defendants in sub- 
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Stance oonteixl* that, shortly after the Circait Court of Appeals had 
in 1911 declared the Palmer patent \*aUd and infringed by the Jor* 
dan machine, the patentee woidd write to a competing firm and assure 
them in substance that the court erred in its judgment in upholding 
his patent ; that in fact his madiine was something which was old in 
the art, and therefore not patentable. It is clear ^t At part of the 
Utica machine referred to in the letter as old in the art was the /'rolls*' 
in the "end" of the "slip joint,'* and not the feed rolls, or any other 
essential feature of Palmer's patent 

Defendant further contends that the effect of Palmer's letter of 
May 22, 1912, was to admit that the Utica machine made by the Grand 
Rapids Company was old in the art, and not an infringement of his 
patent, and tfiat, since the E. Z. Waist Company machine is just like 
the Utica machine, the plaintiff is estopped from now claiming that the 
E. Z. Waist Company machine is an infringement. Unfortunately the 
letter does not fairly bear this construction, as has been shown. The 
premise failing, the conclusion must faiU 

The plaintiffs may have a decree. 



HENRY M. DAT ft CO., loe., ▼. SCIIIFF, LANG ft CO. 

(District Court, S. D. New York. October 10, 1981.) 



L RcHMval of canms ^»114-:-GMi8e cones to lodBnl < 
as when petition for removal was AM. 

VHiere at the time a cause was removed a referee of the state 
court had filed a report on a motion to quash the service, such report Is 
before the federal court for consideration on the motion. 

Z. CourCe ^404 — ^Federal courts not bound by state decistons on question of 
validity Vservice of salmons. 

The validity of the service of summons In a suit in a federal court, 
whether commenced in or removed to that court, is to be determined in 
accordance with the decisions of the United States courts* and not those 
of the state In which the service is made. 

8, Corpocationo <9=^668 (7) —Corporation field not '^doing business** in another 
state because officer went to state to a4iust controversy relating to its 
busiiMSfiK so aa subject it to suit by service on Mm. 

The fact that an officer of a California brokerage corporation, through 
which orders had been placed with a California frult^packing company 
for goods to be delivered f. o. b. in that state for shipment to customers 
in New York, came to New York for the purpose of adjusting a con- 
troversy between the shipper and one of such customers, held not to con- 
stitute doing business by defendant In New York, which subjected It to 
suit In that state by a third party by obtaining service on such officer 
while there* 

[Ed. Note.— For other deflnitiona, ^ee Words and Phrases, First and 
Second Series,. Doing Business.] 

At taw. Action by Henry M. Day & Co., Inc., against Schiff, 
Lang & Co., a corporation. On motion by defendant to set aside and 
vacate summons. Granted. 

^— ^^— ■ I III — - ■ - 
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Greenbaum, Wolff & Ernst, of New York City (Terence J. Mc- 
Manus, of New York City, of counsel), for plaintiff. 

H. & J. J. Lesser, of New York City (Abraham Tulin, of New York 
City, of counsel), for defendant. 

HOUGH, Circuit Judge. This case was removed after an official 
referee (sitting like a special master) had filed a report which was in- 
tended to present the facts as to the business relations of the parties 
plaintiff and defendant and the reason for the presence within the 
state of New York of that officer of defendant upon whom, physical 
service of the summons was made. 

[1] Of course the case comes to this court in the same plight and 
condition that It was in when the petition and bond on removal were 
filed in the state tribunal. Consequently I have now before me a mas- 
ter's report, together with certain evidence. It is to be treated just 
as if this court had ordered the reference. That this should be done 
is the burden of the affidavit filed on this motion by plaintiffs attorney. 
The making of that affidavit was wholly unnecessary ; the matter is one 
of law. 

The facts shown are few and simple. Plaintiff is a corporation of 
New York, defendant one of California ; both are engaged in the busi- 
ness of brokerage — ^thcy may have other branches of business, but that 
is immaterial. Stem & Sons is likewise a California corporation, 
whose business is the canning of fruit and vegetables. 

Shortening corporate names for the sake of brevity, Schiff appears 
to have a rather close, if not confidential, relation with Stem, so that 
through Schiff Stem endeavored to market much, if not all, of his 
canned product. In the search after customers, Schiff proposed in sub- 
stance to Day that in respect of whatever business Day i tt ight pick up 
for Stern he (Day) could order through Schiff, and tH5|f^Schiff and 
Day would split the commission. But every possible customer, whether 
discovered by Schiff or Day, was subject to the approbation of Stern, 
the actual sale was by Stem to the customer, and the goods were ship- 
ped f . o. b. a point in California. Whether the commission on a sale 
to a customer accepted by Stem depended in any degree upon the ques- 
tion whether the customer paid up or not does not appear. 

Considerable amounts of goods were thus sold in and near New York 
— at all events to persons in New York. One, at least, rejected a con- 
siderable consignment of canned fruit on the ground of quality; an 
officer of the Schiff corporation came to New York, undoubtedly to 
straighten the thing out if he could. He says he came as "speciaJ rep- 
resentative of Stem" ; whether this l^al inference is tme or not is in 
my judgment immaterial. While in New York City this officer also 
visited firms or places of business other than that of the recalcitrant 
customer and of Day; he doubtless would have been glad to pick up 
any other business that he could, but it is plain that the rejection of the 
above referred to canned fmit was a sufficient reason and the reason 
for his visit to the city. 

The ordinary indicia of "doing business" in any given locality are 
all lacking in respect of defendant's activities in New York. It has no 
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office here, no agent, no salesman. Of course, it had never taken out 
any license to do business in this state. Its relations with plaintiff 
amounted to this: That if plaintiff could find customers who would 
buy of Stem and take delivery in California, plaintiff and defendant 
would split a commission. When defendant's officer came to New York 
City for the purpose above set forth plaintiff served a summons in the 
state Supreme Court upon him. The exact nature of the plaintiff's 
alibied cause of action does not appear, for no complaint has ever 
been served ; but it is admitted all round that it grows out of differences 
of opinion as to the amount or extent of the fractional commission to 
which plaintiff conceived itself entitled. 

[2] When a motion was made in the state court to set aside this 
service the judge then presiding in the motion part sent the matter to 
the official referee to ascertain whether the facts brought the matter 
within Tanza v. Susquehanna, etc., Co., 220 N. Y. 259, US N. E. 915, 
and the learned referee has briefly said that he thinks that case ap- 
plies. The Tauza Case is not the last word from the Court of Appeals 
of New York. The process of receding from the doctrine of Pope v, 
Terre Haute Car Co. is still going on ; but it is not necessary, nor is 
it permitted, for me to specmate on the question as to whether this 
service was good under the latest state decisions. The last word from 
the Supreme Court of the United States is Chipman v. Jeffrey Co., 251 
U. S. 573, 40 Sup. Ct. 172, 64 L. Ed. 314. That was a removed case 
from this district and (251 U. S. at page 379, 40 Sup. Ct. 173, 64 
L. Ed. 314) the Supreme Court said: 

"We do not wish to be understood that the validity of {the] aervioe would 
not be of federal cognisance whatever the decision of a state court'* 

In other words, the rules for good or bad service of the summons 
in even a removed case is something to be passed on in accordance with 
the decisions of the United States courts and not those of the state 
wherein the service is made. 

fS] What is meant by doing business in a given state or other local- 
ity is something approached frqm so many angles that the subject ap- 
pears a mass of confusion. "Doing business" for purposes of taxation ; 
domg it within a statute requiring licenses, and domg enough busi- 
ness to justify the service of process are quite different things. The 
use of the same phrase makes confusion. 

On the subject of service of process it has been consistently held in 
this ciraiit that occasional, sporadic, or single pecuniary transactions 
by foreign corporations in a given locality do not constitute doing busi- 
ness within the rule as to service of process, for that rule declares that 
**the essential thing is that the corporation shall have come into the 
state." Chipman v. Jeffrey, supra, 251 U. S. page 379, 40 Sup. Ct. 173, 
64 L. Ed. 314. What constitutes coming into the state is a question 
of fact, and how absurd is the proposition that when business relations 
are normally carried on by mail a visit of adjustment "brings the cor- 
poration within the state" is fully shown by Judge Lacombe's recital 
of facts in his master's report (Bank of America v. Whitney, etc., 
Bank) found in the Law Journal of August 25, 1921. The course of 
decisions in this circuit may be instanced by the following cases : New 
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Haven, etc., Co. v. Downitigton Co. (C. C.) 130 Fed 605 ; Cody, etc.* 
Co. V. Warren, etc., Co. (D. C.) 196 Fed. 254; Wilkins v. Queen, etc-, 
Co. (C. C.) 154 Fed, 173; Buffalo, etc., Co. v. Manufacturers, etc., 
Co. (C. C.) 142 Fed. 273; Hunau v. Northern, etc., Corp'n (D. C.) 
262 Fed. 181. The decision in Chipman v. Jeffrey affirmed this court 
in proceeding along the lines of the cases just cited. Judg<p Rose's 
opinion in Noel, etc., Co. v. Smith & Co. (C. C.) 193 Fed. 492, etc., is 
a thoughtful summary of the decisions down to date. 

As Judge Lacombe in his master's report points out, the Supreme 
Court has purposely (it would seem) refused to attempt hard and fast 
definition of just what "doing business" is. Every case stands on its 
own facts. But one point may be asserted positively, viz. that even the 
president of a corporation which does not do business in a given local- 
ity does not carry his corporation around "under his hat" — which was 
the doctrine of Pope v, Terre Haute Car Co. 

One must be able to say that a foreign corporation is doing business 
in New York when every officer, agent, or servant of that corporation 
is outside the state, before it can be said to be doing business in the 
same state when the president comes to town to settle some point with 
a correspondent. Any other view would (as has been well said) subject 
almost every incorporated concern doing a large business to suit all 
over the country unless all that corporation's officials religiously stayed 
at home. 

It follows that the question may be put this way : Was SchiflPs com- 
pany doing business in New York before any representative of it came 
into the state? It was not. unless one thinks that every New Yorker 
who orders goods from California is thereby doing business in Califor- 
nia. In a certain sense he is doing business by the act mentioned, but 
not in the legal sensed nor for purposes of service upon corporations 
within the cases cited. 

The question is always one of fact ; things small in themselves may 
incline the scale one way or the other. This point is well illustrated 
by Judge Knappen's discussion of the matter in Empire, etc., Co. v. 
Lyons, 257 Fed.. 890, 892, 169 C. C. A. 40. 

The motion as made is granted, and final judgment of dismissal is 
ordered for the defendant 



THE HALLFRIED. 

(District Goart, B. P. New York. Jaly 22, 1021.) 

1. Salvq^ ^ss>3a— DteMbuiion of award for servioea to Inindnff 

A salvage award for services rmdered to a Bteamship, which took Are 
while lying in a slip, distributed between the different vessels participat- 
ing. 

2. Salvage <»:»10, 31— Towing ship from slip near buniii« venel held salvage 

servlee. 

Services rendered to the steamship Halvorsen, worth with cargo about 
$2,160,000, in towing her from a slip when another vessel across the pier 
was burning, and she was in danger and requested h^p, held salvage serv- 
ices, and an award of $30,000, made therefor, to be divided between 
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dUfeKnt yessels contribtitiiig in proportion to the value of their respective 
services. 
8. Salva^^ ^=s>Z3 — Carrier held not liable for salva^ award ai:a!n6t ear^go. 
A railroad company, tmder a bill of lading providing that It should be 
liable only as warehouseman for loss or damage by Are to the goods 
after 48 honm from the dme it gave notice of their arrival at destination, 
where by direction of the oonsignee and as provided in the bill it trans- 
ported the goods by lighter to a steamship and gave notice of their ar- 
rival, held not liable for a salvage award made against the cargo for Hf^rv- 
ices rendered in saving the lighter and cargo from danger from Are ten 
days after such notice. 

In Admiralty. Suit by the John E. Moore Company and others 
against the Steamship Hallf ried, with other suits for .salvage service. 
I^ree awarding and distributing salvage. 

Herbert Green, of New York City (Leo J. Curren, of New York 
City, of counsel), for libelant. 

Haight, Sanford, Smith & Griffin, of New York City, for claimant. 

GARVIN, District Judge. [11 A number of actions have been tried 
together, some for services rendered to the steamship Hallfried and 
others in connection with the steamship Halvorsen and three smaller 
vessels. The rendition of salvage services to the Hallfried is admitted, 
and by the agreement of the parties their value has been fixed ; the only 
matter before the court, therefore, so far as that vessel is concerned, 
being the question of distribution. In each action against the Halvor- 
sen and the smaller vessds there is a denial that services of a salvage 
character were rendered. 

On April 19, 1920, the Norwegian steamship Hallfried was moored 
on the north side of Pier S, Bush Docks, Brooklyn, at about the mid- 
dle berth of the pier, lying bow in. There was a strong northwest 
wind blowing toward the shore. Shortly after noon, at about 12:50 p. 
m., a seriotis fire broke out in her forward hold. Her cargo was in- 
flammable and of an explosive character. The officials of the fire de- 
partment, who arrived shortly, considered the fire dangerous and soon 
sent in four alarms, which is unusual. Conditions became so serious 
that the fire chief in charge ordered all off the Hallfried. Almost im- 
mediately thereafter a series of heavy explosions occurred. The chief 
then ordered the Hallfried taken out into the river. At this juncture 
the steam tug Erickson came into the slip, and those in charge, at what 
seems to have been considerable danger, made fast to the Hallfried 
and started to pull her out of the slip. The fire was raging fiercely 
and burning diSbris was being thrown in all directions by the explo- 
sions. After a short time the tug Leonard Richards came to the assist- 
ance of the Erickson, and these two tugs started out of the slip with 
.the Hallfried in tow. Capt. Fort, the captain of the Eridcson, went 
aboard the burning vessel and took chaise. His position was one of 
great peril. As the steamer was towed out of the slip, one of the ex- 
plosions loosened the anchor catch, so that the anchor went overboard 
when she was about opposite the end of the piers. Without these two 
tugs the Hallfried would probably have been lost. They undertook her 
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rescue at great risk to themselves, and should have a substantial share' 
of the award. It may not be too much to direct that these tugs receive 
one-half the award, as requested by their owners; but I am of the 
opinion that, as valuable services were rendered by other boats, to 
which I shall presently refer, it will be a sufficient proportion of the en- 
tire award to allow 40 per cent, thereof to the Erickson and to the 
Richards. Of this amount, after deducting a special award of $1,000 
to Capt. Fort, the Erickson will receive three-fifths and the Richards 
two-fifths — this because the Erickson was the first to respond, and was 
working some time, alone, .before the Richards arrived. 

When the anchor of the Hall fried went overboard, a new danger 
developed. The tide was apt to swing her around against one of the 
piers. If this occurred and the pier took fire, there was great dan- 
ger that the boat would be a total loss. A number of other craft as- 
sisted in holding her up against the tide. They all performed services 
of merit, and in some cases it is difficult to differentiate the value of 
what they did. These vessels are the tug Campbell and Stewart, the 
Thomas Flannery, the Reichert Brothers, the James McDonough, the 
William Flannery, the Harold Richert, the Carroll, the Richmond, the 
steam lighter W. J. Gillen, the W. F. Dalzell, the Edward G. Dalzell, 
the J. Fred Lohman, the Phil J. Miller, the Charles A. Fox, the Edwin 
M. Millard, the Champion, the Commissioner, the Relief, and the Gus- 
tav Ackerman. Of these vessels, the Edwin M. Millard arrived very 
shortly after the Hallfried had been pulled out opposite the end of the 
pier, and for some time helped the Erickson and the Richards prevent 
the ship's stern from sagging down, and up against the end of the'pier. 
This was a very valuable service, was accompanied by danger, and 
should receive recognition. The photographs in evidence make it clear 
that the Millard was for some time the only boat performing this par- 
ticular work. Except for the Champion, the Commissioner, and the Re- 
lief, each of the vessels mentioned (whose participation has not been 
specifically described) assisted in the work of holding up the Hall- 
fried against the tide, or threw water on her as she lay at the entrance 
to the slip. Their services were not all of equal value, nor were they 
of exactly the same character, but all were standii^ by, and each par- 
ticipated in the work of putting out the fire and keeping the boat from 
the piers. The work of no one of these vessels stands out with any 
prominence, and they should each receive the same share of the award. 

After the Hallfried had been lying for what seems to have been 
about half an hour, held by her anchor as indicated, two boats owned 
by the Merritt & Chapman Derrick & Wrecking Company arrived on 
the scene — ^the tug Relief and the wrecking steamer Champion. The 
latter is a powerful, well-equipped wrecking steamer. Both boats set 
to work to throw water on the flames, which were still pouring out of. 
the forward part of the vessel. A thick smoke made the work more 
difficult. These two boats not only rendered valuable service to the 
Hallfried in getting the fire under control, at considerable risk to 
themselves, but one of them, the Champion, was the boat to release the 
anchor of the Hallfried, being apparently the only vessel equipped to 
do tfiis. As a result it was possible to tow her to a place of safety — 
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the flats opposite, where she could rest on the bottom. If she had not 
been towed from the entrance to the pier, she would have sunk there, 
as one of her seacocks was open and she was settling in the water. 
The Champion should receive 25 per cent, and the Relief 5 per cent, 
of the total award. The wrecking steamship Commissioner arrived 
after the Hallfried had been beached on the flats, and stood by all 
night to see that she did not drift off into deep water and sink. The 
Commissioner suffered some damage, not considerable, to her equip- 
ment. She was at no time in any danger whatever. She is entitled to 
receive 2 per cent, of the award. The libel filed by Merritt & Chap- 
man Company claimed for services rendered to the Hallfried by the 
Caddie and the Consul, but they did nothing. The balance of the 
award should be divided equally among the other vessels which have 
been mentioned. The sum awarded to each of the boats participating 
in these operations will be divided, three-fourths to the vessd and 
one-fourth to the members of the crew in the proportion of their re- 
spective monthly wages. 

[2] The steamship Halvorsen, with her ^rgo, worth about $2,160,- 
000, was moored on the south side of the .same pier, opposite the Hall- 
fried, perhaps somewhat further out. She signaled for help and re- 
qtiested to b^ towed to a place of safety. The boats which responded 
and came to her assistance were the tug Nonpariel, the tug Richmond, 
the steam lighter W. J. Gillen, and the steam tugs Robert Palmer, Bar- 
ton Bros., and John Nichols, and they all assisted in towing her to 
a safe anchorage out into the river. Only a short time was required, 
hardly, half an hour. Whether or not the Halvorsen would have been 
destroyed, if she had not been moved, it is clearly established that her 
position was considered by all exceedingly dangerous. Deputy Chief 
Langon testified that, if he had had her m charge, he would possibly 
have moved her. This, I take it, means that he considered her safety 
threatened, and inasmuch as at least one of the rescuing boats — i. e., 
the Nonpariel — was placed in some danger, therfe has been established 
the basis of an action for salvage services. 

I am of the opinion that the award in this case should be substantially 
less than in the case of the Westmount, in which $85,000 was allowed. 
Nor are the services of equal value to the services rendered to the 
Hallfried. The Westmount lay just astern of the Hallfried — ^i. e., to- 
ward the river, at the same pier — ^and the Hallfried could not be moved 
until the Westmount was first taken out of the slip. If the latter had 
been left at the pier, the Hallfried would in all probability have been 
a total loss, the pier would have taken fire, and the conflagrat;ion would 
have spread to and destroyed all the vessels in immediate proximity, 
including the Westmount. Thus the removal of the latter was im- 
perative to prevent a great disaster. The peril of the Halvorsen was 
by no means as great as that of the Hallfried. She was not on fire at 
any time. However, burning debris was falling on and about her, a 
number of smaller craft, lying near, had inflammable cargoes, and 
there was danger that the fire woutd spread directly to the Halvorsen 
across the wooden pier which separated her from the Hallfried. 

The sum of $30,000 will be awarded as salvage, and an additional • 
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sum to Capt. Deakin, as herein specified. The Nonpariel arrived first 
on the scene, and towed the Halvorsen .for some distance before the 
other vessels arrived. She should therefore receive SO per cent, of the 
$30,000; the other assisting boats eadi to receive an eqnal share of 
the remainder. When the Nonpariel first came up to the Halvorsen, 
Capt. Deakin, of the Nonpariel, was requested by the second officer of 
the Halvorsen to come aboard, take her in charge, and direct the work 
of towing her out of the slip. ' He did so, and as he assumed the re- 
sponsibility of directing the operation and performed the task with 
great skill, he will be awarded an additional sum, one-half of the 
amount found due him when the aMrard is divided. The awards to the 
rescuing vessels will be divided, three-fourths to the vessels and one- 
fourth to tfce crew, which will be divided among them proportionately 
to their respective monthly wages. 

To the Halvorsen were moored three barges, the Central Railroad 
of New Jersey No. 206, the Liberty No. 26, and the Dauntless. The 
value of these and their cargoes has been stipulated, except the value 
of the hull of the Dauntless, which is hereby found to be $500. It has 
been further stipulated that the amounts to be awarded against these 
vessels and cargoes shall be in the same ratio as the award made by the 
court in the case against the Halvorsen. The values upon which the 
awards will be based are as follows: 

Liberty No. 26: 

Hull by sHpnlatlon $ 900000 

Cargo by Btipulatlon 16,473.36 

Total $25,473.36 

Central Railroad of New Jersey No. 206: 

Hun by stipulation $ 5,000.00 

Cargo by stipulation 9,725.410 

Total $14,725.00 

Dauntless : 

Hull as found by court $ 500.00 

Cargo by stipulation 22,455.17 

Total 922,955.17 

[3] But a single question remains to be determined. The Central 
Railroad of New Jersey is before the court as claimant of the lighter 
C. R. Rv No. 206 in the action hrought against it for salvage, and as 
respondent, brought in by petition by the claimant of the Halvorsen 
and by the owners of the cargo of the lighter 206 to pay an award that 
may be made against the cargo for salvage. The liability of the Cen- 
tral Railroad arises because of its having issued its bill of lading, which 
provides : 

"For loss, damage, or delay caused by fire occurring after 48 bour$ (exclu* 
sive of legal holidays), after notice of the arrival of the property at destina- 
tion or at port of export, (if intended for export) has been duly sent or given, 
the carrier*^ UabilUy 9hall be that of warehouseman otUy.** 

And in section 3 : 

"Every carrier shall have the right in case of physical necessity to forward 
said property by any railroad or route between the point of shipment and the 
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point of defltinatioii; but, if SQcb diversion shall be from rail to a water rcmte, 
the liability of the carrier shall be the same as though the entire carriage 
were by rail." 

The consignee directed that the goods be delivered to the steamship 
Halvorsen at Pier 5 on or before April 12. The lighter arrived on 
April 9 and reported to the receiving clerk. The salvage services were 
rendered April 19, ten days after notice of the arrival of the property 
at destination. TKe liability of the Railroad Company was Aerefore 
that of the warehouseman only ; i. e.^ for negligence. There was no 
negligence, and the petition must be dismissed in each case. Other 
reasons are urged for the dismissal of the petition, but in view of the 
conclusion just reached they need not be cpnsidered. 

In view of the various interests involved, the decrees to be entered 
upon this decision may be presented at one time for settlement. All 
counsel may appear before me on July 29, 1921, at 10:30 a. m. 



HART V. AMERICAN CONCRETE STEEL CO. 

(District Conrt, E. D. New York. July 9, 1921.) 

L OoDtrMto ^s»i70(l)— CooetruetioD by poxties may goveni where provl* 
Blon ia amUguooSb 

Where a provision of a contract is snseeptible of two meanings, the 
interpretation given it by the parties may properly be adopted. 
Z. Contracts <S==>305(1)— Delay in woiic ia waived by permitling eontmotor to 
pfveeed and oompleto oootnict. 

Delay in doing work nnder a contract is waived, where the contractor 
is permitted to proceed and complete the work, and cannot be set up as a 
defense to an action for the contract price. 

3. Aeeount stated ^s»7— Deniaod for less amount held not to bar recovery of 

amoant Joetiy due. 

A demand for a less amount does not preclude recovery by a contractor 
of the amount due under the contract for work done. 

4. Contraeis 48=»280— Fallars to obtain ardilteet^s eertiflcate held not to bar 

reeovenr. 

FaUure of contractor to obtain the architect's certificate of work done^ 
even though required by the contract, does not bar his recovery, provided 
he was not at fault. 

6. Contracts «=s>127 (2) —Agreement for arbitration not bindfaig. 

An agreement- in a contract for arbitration of disputes thereunder, 
which would prelude the parties from recourse to the courts, is not 
binding. 
6b Contracts «ss»308 (4) —Implied agreement tliat work will not be delayed by 
other party. 

In every contract for the doing of work there is an implied agreement 
that the contractor will not be delayed or obstructed by the person for 
whom the work is to be done. 

7. Danages ^=»40(2) — Contractor for work held entitled to damagCB for delay 

caused by the other party. 

A contractor for excavation work held entitled to recover damages sus- 
tained through delay in his work caused by the other party. 
8b Interest 4$=>19 (2)— Not allowable on unliquidated demand 

Interest may be allowed where the sum due is ascertainable by mere 
computation, but not on a demand for tmliquidated damages. 

^^For other casM a— Mine topic & KEY -NUMBER In all Key-Number«d DlgMts A Indexee. 
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At Law. Action by Charles F. Hart against the American Concrete 
Steel Company. Judgment for plaintiff..'' 

L. W. & A. B. Widdecombe, of New York City, for plaintiff. 
William S. Haskell, of New York City, for defendant. 

GARVIN, District Judge. Plaintiff made a contract with defend- 
ant, whereby plaintiff agreed, among other things, to excavate, pump, 
and backfill in connection with a building erected at Clifton, Staten 
Island, by Louis De Jonge & Co. A jury was waived by the parties, 
and the case has gone to trial, on a somewhat complicated state of facts, 
with defendant practically admitting that an undetermined amount 
is due. The suit is therefore in the nature of an accounting. The 
complaint sets forth four causes of action, which will be considered 
in order. 

By the first, plaintiff asserts the right to recover $5,999,95 under a 
contract which provides that defendant will pay 90 cents per cubic 
yard for all material excavated to the underside of the first floor and 
$L90 per cubic yard for all material below. Plaintiff claims that al- 
together 18,896 cubic yards were excavated, of which 6,507 are within 
the former class and 12,359 are in the latter. Defendant admits 18,- 
627 cubic yards, but contends that 8,699 fall within the first class and 
9,928 within the latter. The important question is the agreement of the 
parties. The contract was made in writing Aujg^ust 10, 1916, and pro- 
vides that plaintiff shall furnish labor, etc., "in accordance with the 
plans and specifications prepare? for same by Valentine and Kissam, 
architects, as follows : AH work to the underside of the first floor to 
be done at 90 cents per cubic yard. Ail other excavation at $1.90 
per cubic yard." 

The court must determine what meaning is to be given to the ex- 
pression "underside of the first floor," and what line of division was 
thereby intended; the question being whether the material included 
in the space between the top and lower surfaces of the floor falls with- 
in the 90-cent or $1.90 class. It may be fairly assumed, unless the con- 
trary clearly appears, that the parties intended to provide for a definite 
line of division. Plaintiff contends that this is a uniform line, to wit, 
elevation 105.73. Defendant, on the other, hand, advances the claim 
that the lower surface of the first floor was intended, notwithstanding 
the fact that the floor varied in thickness, which would make the line 
of division inconstant. Plaintiff's construction finds support in a 
statement appearing in the estimate of quantities to be excavated, at- 
tached to and made a part of the specifications, which, with the plans, 
are a part of the contract and must be read in c(xmection therewith. 
This estimate contains the expression "to underside of first floor level." 
Both the foundation and power house foundation plans show only one 
elevation, to wit, the first floor elevation 105.73. Defendant claims 
the elevation should be 100, but no such elevation appears in the plans. 

[1] Some of defendant's witnesses, on cross-examination, admitted 
that excavations were made with reference to the elevation 105.73, 
which is a circumstance to be considered in favor of plaintiff's con- 
tention. While the work was in progress, defendant's engineer gave 
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plaintiff's representative a plan showing certain depths to which the 
excavation was to be carried, all determined with reference to the 
elevation 105.73. The evidence discloses, therefore, that "underside 
of the iirst floor" was used to indicate "underside of the first floor 
level*' ; i. e., elevation 105.73. It is quite clear that the provision in 
the contract that work "to the underside of the first floor" may mean 
either to the upper or lower surface thereof, and therefore it is help- 
ful and permissible to ascertain the interpretation given by the parties 
themselves. Insurance Co. v. Diutcher, 95 U. S. 269, at page 273,^24 
L. Ed. 410; Beaver E. & C. Co. v. City of New York, 192 App. Div. 
662, at pages 667 and 668, 183 N. Y. Supp. 386. There is also direct 
testimony in the case that plaintiff himself called defendant's attention 
to this expression in the contract, and that the parties agreed that the 
meaning intended was as plaintiff claims. This was denied, but as 
plaintiff's proof depended largely upon plaintiff's testimony and that- 
of his son (to both of whom I shall later refer), I find for the plaintiff 
upon that disputed question of fact, and likewise as to the quantity 
of material excavated. 

[21 It now must be determined whether the proof establishes that 
plaintiff duly performed what was required of him under the contract. 
This involves a consideration of (1) whether he did the work called 
for by the contract, as modified ; (2) whether the work was done with 
promptness and diligence ; and (3) whether the failure to obtain the 
architect's certificate bars recovery. Prom all of the testimony I have 
been able to reach no other conclusion than that after January 1, 19l7, 
progress was almost continuously impeded and delayed by defend- 
ant's failure to lay out the work (which was concededly its duty), and 
by the presence of rubbish, ice, snow, water, and articles. of various 
sorts in such quantity as prevented plaintiff from carrying forward 
the excavation and removal of material. If there was delay on plain- 
tiff's part prior to January 1, defendant's conduct in permitting plain; 
tiff to proceed with the contract estops it from interposing the delay 
as a defense to an action for the agreed price. Deeves & Son v. Man- 
hattan Life Ins. Co., 195 N. Y. 324, 88 N. E. 395. 

[3] Letters from plaintiff, written to defendant in May, 1917, which 
may be interpreted to mean a demand then made for a sum less than 
he now seeks, do not preclude him from a recovery of his just due. 
The case of Williams v. Glenny, 16 N. Y. 389, is in point in the de- 
termination of this question in a controversy such as is involved in 
the instant case. 

[4] The failure to obtain the architect's certificate, even if it is re- 
quired by the contract, does not bar recovery, provided plaintiff was 
not at fault. Gearty v. Mayor, etc., of New York, 171 N. Y. 61, 63 
N. E. 804; Caldwell & Drake v. Schmulbach (C. C.) 175 Fed. 429; 
Wilson V. Curran, 190 App. Div. 581, 180 N. Y. Supp. 337. The 
architects were requested by plaintiff to furnish a certificate. They 
did not refuse to do so on the ground that plaintiff had failed to do 
the work as required by the contract, and the evidence does not jus- 
tify a finding that such failure in fact existed. 
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The second cause of action is not disputed, ex<^t that a small 
amount should be deducted from the amount claimed by consent. 

The third cause of action is based upon a breach of defendant's 
agreement to give plaintiflf access to the work, for which plai^tiff de- 
mands damages. The fourth cause of action is similar, except that 
it is based upon what plaintiff contends was defendant's implied agree- 
ment to the same effect. By the terms of the contract, should plain- 
tiff be delayed by defendant, his time would be extended, provided he 
presented a claim in writing therefor within 48 hours after the delay 
occurred. I think the provision referring to the delay was intended 
to mean that the party who is delayed, should a day be fixed for per- 
formance, may relieve himself from the possibility of having his con- 
tract terminated, on the day of performance. The contract itself 
fixes no date for completion of the work. 

[6] All this is upon the merits. But plaintiflf's failure to present 
a claim was not pleaded, and therefore cannot be considered in any 
event. The arbitration agreement reads: 

"In case of failure to agree in relation to matters of payment, aUowances, or 
loss referred to in this contract, or failure to agree under any of the stipula- 
tions of this contract, then the matter shall be referred to a board of arbitra- 
tion." 

Even if the arbitration agreement had been pleaded (it was not), 
this would completely exclude the parties from a recourse to the courts, 
and is not binding. Seward v. City oT Rochester, 109 N. Y. 164, 16 
N. E. 348; Mitchel v. Dougherty, 90 Fed. 639, 33 C. C. A. 205. The 
third cause of action is based upon the following provision of the 
contract : 

"The American Concrete Steel (Company agrees to provide aU labor and 
materials essential to the conduct of this work, not included in this contract, 
in such manner as not to delay its progress, and In the event of failures so to 
do, thereby causing loss to you, agree that they will reimburse you for soch 
loss ; and you agree that, if you delay the progress of the work, so as to cause 
loss for which the American Concrete Steel Company shall become liable, then 
you shall reimbiurse the American Concrete Steel Company for such loss.*' 

[6] The court finds that the defendant delayed plaintiff's progress, 
and hence a recovery may be had for such damages as are proved. By 
the same finding a recovery will be allowed under the fourth cause 
of action, the damages being, of course, identical. In every contract of 
this nature there is an implied agreement that the contractor will not 
be delayed or obstructed by the person for whom the work is to be 
done. Ryder Building Co. v. City of Albany, 187 App. Div. 868, 176 
N. Y. Supp. 456; Del Genovese v. Third Avenue Railroad Co., 13 
App. Div. 412, 43 N. Y. Supp. 8, affirmed 162 N. Y. 614, 57 N. E. 
1108; Norcross v. Wills, 198 N. Y. 336, 91 N. E. 803. 

[7] Under these causes of action plaintiff demands: 

Loss sustained from April 6 to November 10, 1917, due to delay and 

increased cost of labor paid during that period $1,039.74 

Superintendent's services, same period 1,496.00 

Usable value of derrick; from January 20 to August 20, 1917 2,715.00 

Loss due to suspension of work of steam shovel from June 13, 1917, 

to June 26, 1917 1,580.78 

Loss due to enforced idleness of men 287.91 
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These items of damage were proved. May they be allowed? The 
pkdnti£Ps work had to do with the excavation. It is reasonable to as- 
sume that, the less time he was required to give to the work, the more 
profitable the contract would become. It is certainly apparent, I think, 
that unless unusual conditions existed, not here disclosed, he could 
have had no object in voluntarily prolonging the completion of work 
of this kind more than a year over the time reasonably required. 

Witibout reviewing the evidence in detail, I shall content myself with 
the statement that I am satisfied that the proof establishes that plain- 
tiff was ready, willing, and able to complete his part of the work within 
30 days, or at most 6 weeks, after January 1, 1917, and that all de- 
lays thereafter were caused by incumbrances for which defendant 
was responsible, and because of defendant's failure to lay out work. 
In this connection I deem it appropriate to observe that I have accept- 
ed as substantially correct the testimony of the plaintiff and his son. 
Each impressed me as a careful and reliable witness, conscientiously 
endeavoring to give a truthful statement of the matters concerning 
which he was questioned, even where the truth was prejudicial. It 
appears clearly that from January until November, 1917, plaintiff or 
his son was asking, and even urging, defendant for work and for the 
removal of incumbrances. These requests were of frequent occurrence. 
Indeed, at times. they were almost daily. The damages proved will 
therefore be allowed. 

This conclusion disposes of defendant's set-off for work done by the 
latter, which, it is claimed, plaintiff failed to perform. Furthermore, 
defendant's proof failed to identify with reasonable certainty the work 
for which defendant seeks a recovery, and therefore does, not war- 
rant a finding that the set-off has been established. As an additional 
reason for the conclusten reached, the contract provided that the de- 
fendant give plaintiff a three-day notice, requiring the latter to pro- 
ceed by a day fixed and indicating the precise work done. The al- 
leged notices were either less than three days, or did not refer to 
work included in that for which defendant seeks to be allowed a set-off. 

[8] Plaintiff demands interest on the entire amount claimed. The 
rule by which the court must be guided is that interest may be allowed, 
if the sum due is ascertainable by mere computation ; otherwise, not. 
The first cause of action is for an amount which can be readily as- 
certained by computation, and it is proper to allow interest thereon ; 
the second cause of action is for a definite amount, and carries in- 
terest; the third cause of action, for damages made up of various 
items, is necessarily, I think, unliquidated, and incapable of determi- 
nation by market values or arithmetical calculation, and therefore will 
not carry interest. There is ample authority for the rule stated. See 
General Supply & Construction Co. v. Goelet, 149 App. Div. 80, 133 
N. Y. Supp. 978, and Excelsior Terra Cotta Co. v. Harde, 181 N. Y. 
11, 73 N. E. 494, 106 Am. St. Rep. 493, and cases therein cited. ^ 

If the foregoing conclusions are correct, plaintiff is entitled to judg- 
ment for $13,175.77, with interest on $5,999.95 from April 15, 1918, 
and interest on $18.55 from January 13, 1917, all to the date of entry 
of judgment herein ; no interest being allowed on $7,157.27. 
278 P.— 35 
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CITIZENS* SAVINGS & TRUST CO. et aL ▼. NEW YORK * N. S. TRAC- 
TION CO- 

(District Court, B. D. New York. July 16. 1921.) 

Street railroads 4S=:>5&— Forfeiture af franchise not enf oreeaUe In f oredosure 
suit 

In a suit to foredoee a mortgage given by a street railroad company, 
in which receivers have been appointed for defendant's property* a city, 
which is not a party, will not be granted permission to take possession of 
and operate so much of defendant's line as is within its limits, on the 
claim that it has summarily forfeited defendant's franchise and that 
under the contract the city becomes owner of the property. 

In Equity. Suit by the Citizens' Savings & Trust Company and an- 
other against the New York & North Shore Traction Company, On 
motion by the City of, New York for modification of injunction. De- 
nied. 

John P. O'Brien, Corp. Counsel, of New York City, for the motion. 
FrueaufF, Robinson & Sloan, of New York City, for plaintiffs, 
John E. Brady, of New York City, for defendant. 

GARVIN, District Judge. The city of New York has moved for an 
order modifying the injunction granted by this court on January 18, 
1921, which restrains public officers and public authorities and their 
representatives from interfering in any way with the possession or 
management of the property in the hands of the receivers heretofore 
appointed in this action, and also permitting the city of New York 
to institute an action or actions against the said receivers in any court 
of competent jurisdiction. * 

The petition upon which the motion is made alleges that the defend- 
ant, a domestic corporation organized under the Railroad Laws of the 
state of New York (Consol. Laws, c. 49) , formerly operated lines of 
street railroads within the city of New York and without said city in 
the county of Nassau ; that the lines within the city were operated under 
franchises granted by the board of estimate and apportionment of the 
city of New York and contained in contracts dated February 1 and 
April 14, 1909, as amended by various other contracts and resolutions. 
Each of said contracts provided in section 2, subdivision thirty-second, 
as follows: 

"Section 2. • • • Thirty-second — ^In case of any violation or failure to 
comply with any of the provisions herein contained, this contract may be for- 
feited by a suit brought by the corporation counsel on notice of ten days to 
the company or at the option of the board by resolution of the said board, 
which said resolution may contain a provision to the effect that the railway 
constructed and in use by virtue of this contract shall thereupon become the 
property of the city, without proceedings at law or In equity : Provided, how- 
ever, that such action by the board shall not be taken until the board shall 
give notice to appear before it, on a certain day not less than ten (10) days 
after the date of such notice, to show cause why such resolution declaring 
the contract forfeited should not be adopted. In case the company fails to 
appear, action may be taken by the board forthwith." 

^s»For oth«r oasts 8«e same topic & KEY-NUMBER in all Kar-Numbered DlgesU A Indexw 
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Section 2, subdivision fourth, of each of the said contracts, provided : 

"Section 2. • ♦ • Fourth— Upon the termination of this original con- 
tract, or if the same he renewed then at the termination of the said renewal 
term, or upon the termination of the rights hereby s^ranted for any canse, or 
upon the dissolution of the company before such termination, the trades and 
equipments of the company constructed pursuant to this contract within the 
streets, avenues and highways, shaU become the property of the city without 
cost and the same inay be used or disposed of by the city, for any purpose 
whatsoever or the same may be leased to any company or individual. * * * " 

The petition further alleges that on or about March 2, 1920, defend- 
ant in violation of the terms and conditions of said contracts, wholly 
discontinued the operation of street surface lines authorized by said 
contracts, and at no time between March 2, 1920, and about April IS, 
1920, operated such lines ; that on or about April 15, 1920, defendant 
resumed the operation of its lines authorized by said contracts, and con- 
tinued such operation imtil on or about May 3, 1920, on which date 
said defendant again wholly discontinued such operation, and has 
never resumed the same; that, defendant having failed to comply with 
other of the terms and conditions of said contracts, the city of New 
York declared to be forfeited, null, and void the franchises, rights, and 

firivileges granted by and contained in said contracts, and declared 
urther that the tracks and equipment of the defendant constructed pur- 
suant to said contracts within the streets and avenues of said city should 
become the property of the city of New York without cost, to be used 
and disposed of by the city for any purpose whatsoever, and that by 
reason of said forfeiture the tracks and equipment of the defendant 
within the streets and avenues of the city become the property of the 
city because of such terms and conditions of said contracts. 

The petition further alleges, more briefly, that this is an action to 
foreclose a mortgage given to the plaintiffs to secure the payment of 
bonds issued by defendant in the amount of approximately $800,000, 
which mortgage was made subsequent to the granting of said franchis- 
es; that by order of this court, made January 18, 1921, William Paul 
Allen and John G. Moranwere appointed herein as receivers of the 
property rights, assets, and franchises of the defendant, and that they 
took possession of the railway and other property covered by the mort- 
gage; that petitioner understands that a decree of foreclosure will 
shortly be made herein; that on or about April 23, 1921, the city of 
New York, in order to secure protection of its rights applied to this 
court for permission to intervene in this action as a party defendant, 
which application was denied; that the order appointing the said 
receivers contained an injunction restraining all persons acting on be- 
half of the city from interfering with the receivers, because of which 
injunction (and the denial of the said application) the city is without 
redress, and is unable to protect its title and right to possession of the 
tracks and equipment of defendant within the streets and avenues of 
the city of New York ; that large numbers of the residents of the sec- 
tion covered by defendant's railway ;yvithin the city, inconvenienced by 
the discontinuance of service, have petitioned and requested the city 
to take over and operate the defendant's lines within the city limits, 
and that the city is ready, willing, and able so to do. 
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Tte petition concludes with a prayer for the modification of the in- 
junction granted January 18, 1921, so that the city make take posses- 
sion of the tracks and equipment of defendant witbun the city, and may 
operate the road upon said tracks pending final settlement of the rights 
of all parties, and for an order granting leave to institute an action 
against said receivers in any court of competent jurisdiction. 

The plaintiffs and defendant present no aflfidavits'in opposition, but 
join in a motion to dismiss the application upon the following grounds: 

(1) That the court is without jurisdiction or power to grant a mo- 
tion to permit the city to take possession of defendant's tracks and 
equipment and to operate the road pending final settlement of the 
questions involved. 

(2) and (3) That the application to this court for leave to inter- 
vene, which was denied, precludes the consideration of the present mo- 
tion. 

(4) This application is not a submission to this court by the city 
of its claim of paramount title, which this court suggested might be 
proper, but is an application for leave to sue .the receivers — ^perhaps be- 
fore an entirely different tribunal. 

(5) If this motion were granted, it would deprive plaintiffs and 
defendant of their property without due process of law, and would take 
private property for public use without just compensation, in violation 
of article 14 of the amendments to the federal Constitution, and would 
impair the obligation of contract, in violation of section 10 of article 
1 of the federal Constitution. 

(6) (a) The city's laches in applying for leave to sue the receivers 
warrants denying the relief sought ; (b) if the motion for leave to sue 
were granted, the receivership would be unduly protracted, and the 
practical effect would be to transform the pending action from an action 
to foreclose a mortgage into one to determine a claim to paramoimt title ; 
and (c) every right of the city can be protected by having the sale 
herein held subject to the rights of the city of New York, if any 
there be. 

It appears to me to be clear that this application must be denied, 
unless this court is prepared to make an order granting even more than 
this court has already refused. The court declined to make an order 
permitting the city to intervene as a- party to this action, and now the 
court is asked to turn over to the city property which is now in the 
possession of this court in this action, without the city being even a 
party thereto, or else to allow the city to bring an action in some tribu- 
nal, without specifying the same, which may result in a conflict between 
jurisdictions. The court in its former opinion suggested neither course, 
and the decision then made precludes this court from granting the mo- 
tion now before the court. 

The other objections to the application were argued at length and 
have been elaborately briefed. It may be that some — perhaps all — are 
valid, but I shall not pass upon them, in view of my condusions just 
stated. I feel constrained to deny the application, because the relief 
sought has been heretofore in effect denied. 

The rights of the city, if any, however, must be preserved by an ap- 
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propriate provision in the judgment of sale herein that such sale is 
made subject to all rights of the city of New York in the property and 
franchises sold. 
Motion denied 



UNITED STATES v. SHAFFER. 

(District CJonrt. W. D. Washington, N. D. August 20, lOia) 

No. 406Z 

Appeal and error «s>459— Proeedure in federal eoarts. 

Before a defendant can supersede a judgment against him, he must 
sue out his writ of error. If this is done, and the required security given 
within 60 days after rendition of the Judgment, he may effect bis super- ^ 
sedeas as matter of right, but after that time, under Rev. St. S 1007 (Ck)mp. 
St. f 166^, only by permission of a Judge of the appellate court 

Criminal prosecutio/i by the United States against Frank Shaflfer. 
On motions by the United States to commit defendant and by defend- 
ant for extension of time to file bill of exceptions. Motion to conunit 
denied, and defendant's motion granted. 

C. L. Reames, Sp. Asst. Atty. Gen., for the United States. 
Wm. R Bell, of Seattle, Wash., for defendant. 

NETERER, District Judge. The defendant was convicted on the 
28th dav of June, 1918. At the time, upon request of counsel, he was 
given 30 days within which to file a bill of exceptions, and at the time, 
with the consent of the government, the defendant was released on 

. $6,000 bond, with the usual conditions. No bill of exceptions has been 
presented, nor petition for writ of error filed. The government has 
filed a motion that the defendant be committed upon ttie judgment of 
conviction, for the reason that he is not prosecuting his appeal, and 
that the judgment may not be superseded, no writ of error being sued 
out. The defendant, by his counsel, appears in court and asks further 
time to file his bill of exceptions, and that the motion of the govern- 
ment be denied. 

I think it might be beneficial to briefly state the law and the rules of 
court with relation to bills of exception, writs of error, and super- 
sedeas. The federal judicial system proper embraces the District 
Court, the Circuit Court of Apptdls, and the Supreme Court, the court 
of original jurisdiction, the intermediate appellate court, and the court 
of last resort in the order stated. The decisions of the District Court 

. may be reviewed by the Circuit Cqjurt of Appeals (section 128, Judi- 
cial Code [Comp. St. § 1120]), except causes in which a direct appeal 
on writ of error may be taken to the Supreme Court (section 238 
[Comp. St. § 1215]). A review may, however, be had in the Circuit 
Court of Appeals of any judgment where the jurisdiction has attached 
by reason of diverse citizenship, except, where the jurisdiction is de- 
pendent upon a constitutional question alone, the jurisdiction of the 
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Supreme Court is exclusive. American Sugar Refining Co. v. New 
Orleans, 181 U. S. 277, 21 Sup. Ct. 646, 45 U EA 859. 

Acts of Congress, rules of the District Court, and the practice and 
procedure prevailing in the courts of the state where the district court 
is held, made so by the Conformity Act of June 1, 1872 (section 914, 
Rev. Stat. [Comp. St. § 1537]), prescribe the mode of procedure. The 
Conformity Act provides that the practice, pleadings, and procedure 
in actions at law in District Courts shall conform "as near as may be" 
to that of courts of record of the state in which the court is held. "As 
near as may be" has l^en held to leave the adoption of state laws or 
rules to the discretion of the federal judges. Shepard v. Adams, 168 
U. S. 618, 18 Sup. Ct. 214, 42 L. Ed. 602. 

A state rule, to have full force, requires the adoption by act of Con- 
gress or the rules of the District Court. Simkins, A Federal Suit at 
Law, p. 7; Erstein v. Rothschild (C. C.) 22 Fed. 61. The discretion of 
the District Court seems to be bound only by the duty to observe the 
local rule for producing issues of law and fact. ^ That is the method 
and order of pleading. Simkins, A Federal Suit at Law, p. 5 ; Brown 
V. Cumberiand Telephone & Tel. Co. (C. C.) 181 Fed. 246. 

Rule 75 of this district provides that a party wishing a bill of ex- 
ceptions shall, 10 days after the ruling is made, or, if made during a 
trial, 10 days after the rendition of the verdict, serve his proposed bill 
of exceptions. The other party then has 10 days to serve his proposed 
amendments. Within 5 days thereafter the prq[)osing party shall de- 
liver the proposed bill and amendments to the clerk for the judge, who 
designates a time to settle the bill; the party being notified thereof 
by the clerk. 

"In settling the bill, the Judge most see that it conforms to the tnith, and 
that it is in proper form, notwithstanding that it may have been agreed to by 
the parties, or that no amendments have been proposed to it. * * * " 

After the bill is settled, it must be engrossed by the party who pro- 
posed it, and the judge must thereupon attach his certificate, and it is 
thereupon filed with the clerk. The practice in this district has been 
not to prepare the proposed bill until after the petition for new trial is 
disposed of. The purpose of the bill of exceptions is to raise only is- 
sues of law, and each error relied on should be specifically pointed out. 
Rule 4, Supreme Court Rules (32 Sup. Ct. v) ; rule 10, Ninth Circuit 
(208 Fed. vii, 124 C. C. A. vii). \ 

The method of obtaining a review of law issues is by writ of error. 
The practice is governed by federal statutes, rules of court, and, in the 
absence of these, by the common law. Simkins, A Federal Suit at 
Law, pp. 166. 167; Ex parte Chateaugay, 128 U. S. 544, 9 Sup. Ct 
150, 32 L. Ed. 508. The writ must be sued out within 6 months after 
the entry of the order or judgment to be reviewed. Section 11, Act 
1891, 26 Stat. 829 (Comp.* St. §§ 1647, 1651). 

The following steps in seeking to obtain a writ of error are given by 
Simkins, A Federal Suit at Law, p. 177 : 

(1) A petition for the writ, addressed to the judge of the trial court in 
term or vacation ; (2) the petition must be accompanied with an assignment 
of errors and a prayer for reversal ; (3) the writ of error, bond, the approval, 
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and the signing of the citation by the Judge allowing the writ; (4) order of 
the judge in writing allowing the writ; (5) Issuing the writ by the <derk of 
the trial court or appellate court, usually the former. 

These steps are provided by section 997, R. S. Rule 11 of the Ninth 
Circuit (208 Fed. vii, 124 C. C. A. vii) provides that an assignment of 
errors must be filed with the clerk of the trial coturt with the petition 
for the writ of errors, setting out particularly and separately the errors 
relied upon. When admfssion or rejection of evidence is alleged as 
error, the assignment must give the substance of such evidence; if 
charge of the court, the part of the charge alleged to be erroneous 
must be set out totidem verbis. The assignment should be so specific 
that the court can determine what the issue is without searching the 
record. The party should prepare a form of writ and present it to the 
clerk for issuance, and it must be served — depositing with the clerk of 
the trial court being considered as such. Kentucky Coal, Timber, Oil 
& Land Co. v. Howes, l53 Fed. 163, 82 C. C. A. 337. The writ of 
error is not "brought," within the meaning of section 1008, R. S. 
(Comp. St. § 1649), until it is filed with the clerk. Kentucky Coal, 
Timber, Oil & Land Co. v. Howes, supra. 

The writ must be returnable at San Francisco within 30 days from 
signing. Rule 14, Ninth Circuit (208 Fed. viii, 124 C. C. A. viii). A 
form of citation must be presented to the judge, and signed on issuance 
of the writ of error, which is likewise returnable at San Francisco, and 
a copy of the citation must be served 20 days before the return day. 

A defendant may obtain a supersedeas by suing out a writ of error 
within 60 days, Sundays excepted, after the entry of the ju<k;ment, 
and give the security required by law on issuing the citation. Section 
1007, R. S. (CcMnp. St. § 1666). To supersede judgment as a matter 
of right, these provisions must be complied with within 60 days, and 
bond taken in amount and conditions pursuant to rule 13, Circuit 
Court. After the expiration of the 60 days, stay of execution may be 
obtained only in the discretion of the judge. 

It is apparent, from the statutory provisions and court rules, that be- 
fore the defendant can avail himself of the right to supersede a judg- 
ment he must sue out his writ of error. This, I think, is the uniform 
holding, and is likewise in harmony with Hudson v. Parker, 156 U. S. 
277, 15 Sup. Ct. 450, 39 L. Ed. 424, and with U. S. v. Hudson (D. C.) 
65 Fed. 68, and Ex parte Harlan (C. C.) 180 Fed. 119. 

The defendant having agreed to file his bill of exceptions and sue 
out his writ of error within 5 days, and it being stipulated that the case 
shall be presented to the Circuit Court of Appeals at its ensuing ses- 
sion in this city, counsel for the government not objecting, the motion 
to commit the defendant is denied 
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BURNTISLAND SHIPBUILDING CO., Llmlt«d, v. BARDE STEEL PROD- 
UCTS CORPORATION. 

(District Court, D. Delaware. February 15, 1922.) 

No. 5. 

1. Evidence «=s>29— Statutet ^s»279— Law of ttate Jodloially notloed, and need 

not bo pleaded In federal oourt. 

Federal courts take Judicial notice of tlie public laws of every state, and 
the law of a state need not be pleaded. 

2. Sales «=9267-*lnplled warranty may be excluded by express languags of eon- 

tract. 

The proTisions of New York Sale of Goods Act, rejecting implied war- 
ranties in the sale of goods, do not preclude the seller by express agree- 
ment from excluding, or limiting the effect of, any warranty whidi would 
otherwise be implied under the act 

3. Sales ^=s>267— Seller held not liable on Implied warranty. 

Where a contract for the sale of steel, purchased by the seller and to be 
deliveped to it by another, as was understood by the parties, expressly 
provided that "the quantity, quality, and description of steel is not war- 
ranted or guaranteed,*' the seller cannot be held liable on an implied war- 
ranty of quantity, quality, or description. 

At Law. Action by the Burntisland Shipbuilding Company, Lim- 
ited, for the use of Racbum & Verel, Limited, against the Barde Steel 
Products Corporation. On demurrer to second count of declaration. 
Demurrer sustained. 

Caleb S. Layton, of Wilmington, Del., for plaintiff. 
James I. Boyce and Robert H. Richards, both of Wilmington, Del., 
for defendant 

MORRIS, District Judge. To the second count of a declaration filed 
in an action at law brought by Burntisland Shipbuilding Company, 
Limited, for the use of Raebum & Verel, Limited, against Barde Steel 
Products Corporation, the defendant has demurred. In this count a 
contract between the parties, made in the state of New York, is set out 
in hsec verba, pertinent portions of which are as follows : 

'The quantity, quality, and description of steel is not warranted or guaran- 
teed, and it is understood that the same constitutes a part of the steel sold 
to us by the United States Shipping Board Emergency Fleet Corporation or 
Navy known as excess steel ordered for the war shipping program of the 
United States. The quantity, quality, and description as given below are 
taken directly from the certifications furnished us by the United States 
Shipping Board Emergency Fleet Corporation, and we make no representa- 
tions with reference to same except to deliver if, as and when the steel is 
. delivered to us, and that the quantity, quality and description shall be such 
as we are able to furnish under circumstances and conditions shown on the 
reversed side hereof. 

"Quantity; Quality; Description. — ^As per specifications attached (always 
over — ^never under). • ♦ ♦ 

'Terms: Bank guaranty on signing. Cash against railroad bms of lading 
and Lloyd's certificate. • ♦ • 

"1. The seller has bought from the Shipping Board all of the steel con- 
tracted for by the Shipping Board under its war ship building program, which 
is in excess of the amount required to complete such shipbuilding program. 
The amount, quantity, quality, description, and specifications of the steel so 
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pnrdiased by the seller is ascertainable only as and wben certified to the seller 
by the Shipping Board. The seller therefore assumes no obligation to the 
purchase except to deliver to the purchaser steel of the quantity, quality, and 
general description ordered, if, as, and when the said steel shall be delivered to 
&ie seller by the Shipping Board. • « • 

''6. The seller is not the mannfactnrer of the steel included under this order, 
and assumes no obligation to the purchaser for any defects or other faults 
that may be or become apparent in the said steel, it being understood that the 
steel has been purchased by the seller 'as is' and is to be delivered to the 
purchaser 'as is*' " 

The specifications attached to the contract call for plates the length, 
breadth, and thickness of which are fixed to the fraction of an inch. 
The second count further alleges that by virtue of the laws of the state 
of New York the defendant thereby warranted the plates to be of the 
kind, character, and description set forth ; that the warranty was relied 
upon by the defendant; that the plates shipped were of a kind and 
description totally unlike those specified in the contract; and that 
plaintiff within a reasonable time notified defendant thereof. 

The causes of demurrer assigned are : (1) That the quality and de- 
scription of the steel was not warranted ; (2) that it is not alleged in 
what particular the plates shipped were unlike those alleged to be 
called for by the contract; (3) that it is not alleged that the plates 
shipped were "under" in any respect; and (4) that the law of the 
state of New York is insufficiently pleaded. 

[1] The last will be first considered. In Hanley v. Donoghue, 116 
U. S. 1, 6, 6 Sup. Ct. 242, 245 (29 L. Ed. 535), it was said: 

"In the exercise of its general appellate jurisdiction from a lower court of 
the United States, this court takes judicial notice of the laws of erery 
state of the Union, because those laws are known to the court below as laws 
alone, needing no aTerment or proof." 

This principle was reaflSrmed in Fourth National Bank v. Franck- 
lyn, 120 U. S. 747, 751, 7 Sup. Ct. 757, 30 L. Ed. 825. In CyDell v. 
Southern Ry. Co. (D. C.) 248 Fed. 345, 348, the rule was stated thus : 

"Wherever a court takes cognizance of the law, it is not necessary to plead 
the law, or to refer to the law. It is only when a suit is brought in a court 
upon a cause of action arising in a foreign state that it is necessary to plead 
the law of the foreign state. The United States courts take judicial cognizance 
of the public laws of all the states in the Union. There is therefore no more 
necessity to plead the law of any state in the Union in a United States court 
than it would be in the state court to plead the law of that state." 

The fourth cause of demurrer must, therefore, be overruled. 

[2] The insufficiency of the second count specified by the first cause 
of demurrer is that the quality and description of the steel was not 
warranted. Inasmuch as alleged breach of warranty is the basis of 
the recovery sought by that count, it is manifest that, if the contract 
contains no warranty, the count is defective in substance. Whether the 
sale was made with or without warranty depends upon the language 
of the contract as governed by the law of the state of New York. 
The language of the contract is set out above. The particular statutes 
of that state depended upon by the plaintiff to establish that the sale 
was fnade with warranty are the following sections of the Sale of 
Goods Act (taws 1909, c. 45 ; ConmA. Laws, c. 41) : 
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"Sec. 93. Any affirmation of fact or any promise bjr^ the seller relating to 
the goods is an express warranty if the natural tendency^ of such affirmation or 
promise is to induce the buyer to purchase the goods, and if the buyer pur- 
chases the goods relying thereon. No affirmation of the value of the goods, 
nor any statement purporting to be a statement of the seller's opinion only 
shall be construed as a warranty." 

"Sec. 95. Where there is a contract to sell or a sale of goods by description, 
there is an implied warrant that the goods shall correspond with the 
description. ♦ • ♦" 

"Sec. 130. In the absence of express or implied agreement of the parties, 
acceptance of the goods by the buyer shall not discharge the seller from 
liability in damages or other legal remedy for breach of any promise or war- 
ranty In the contract to sell or the sale.'* 

"Sec. 160. 1. Where there Is a breadi of warrant by the seller, the buyer 
may, at his election: • • • 

"(b) Accept or keep the goods and maintain an action against the seller for 
damages for the breach of warranty. • • • " 

In applying these statutory provisions, it must be remembered, how- 
ever, that at common law the parties to a contract may by agreement 
limit the effect of language which would otherwise be construed as 
a warranty, and that personal property may be sold without warranty 
if the contract clearly so provides. Ann. Cas. 1912D, 1079, note; 24 
R. C. L. 173. These principles are equally true and applicable under 
the Sale of Goods Act. Williston on Sales, § 213. In fact, section 
152 of that act expressly provides: 

''Where any right, duty or liability would arise under a contract to seU 
or a sale by impUcation of law, it may be negatived, or varied by express 
agreement. • • •»• 

[3] As the contract in question contains the clear, express, and un- 
equivocal provision that "the quantity, quality and description of steel 
is not warranted or guaranteed," it seems manifest that the first cause 
of demurrer must be sustained. 

The demurrer does not raise the question of whether or not the plain- 
tiff, in the absence of a warranty, is without remedy, if the steel de- 
livered did not correspond with the specifications, and no opinion is 
expressed thereon. 

The first cause of demurrer having been sustained^ it becomes un- 
necessary to pass upon assignments Nos. 2 and 3. 



In re NORTHERN HARDWOOD CO. 

(District CJourt, N. D. New York. February 6, 1922.) 

Flxtores ^5»21— Vendor held not to have Uen on portable sawmill pliued on 
land by lieemee of paniiaMr. 

A vendor of timber land by an executory contract giving the purchasers 
the right to cut timber thereon held not to have a lien on a portable saw- 
mill and boiler placed on the land by bankrupt, a timber company, under 
a contract with the purchasers and with the knowledge and consent of 
the vendor; bankrupt not having assumed any of the indebtedness to 
the vendor, and the machinery having been placed on blocks and posts, 
and not permanently attached to the land. 
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In Bankruptcy. In the matter of the Northern Hardwood Company, 
bankrupt. On review of order of special master disallowing claim of 
Christian Yousey. Affirmed. 

Milton Carter, of Lowville, N. Y., for claimant. 

Grant & Wager, of Utica, N. Y., for trustee. 

RAY, District Judge, The special master has made the following 
findings of fact : — 

"First. On or about June 10, 1911, Christian Yousey, he then being the 
owner of 4,776 acres of timber land situate in the towns of Oroghan and Diana. 
I^wls county, N. Y., entered into a contract in writing, dated on that day, 
with Alfred B. Grout, John Montgomery, Leon L. Southwick, and Oharles H. 
Swift, Jr., to sell to them said land for the sum of $28,660. A copy of said 
contract, marked Elxhibit A, is set forth in the amended petition herein of 
said Christian Yousey." 

The contract reads as follows: 

'^Articles of agreement, made this 10th day of June, In the year one thousand 
nine hundred and eleven (1911), between Christian Yousey, of the town of 
Croghan, Lewis Co., N. Y., party of the first part, and Alfred B. Grout, 
John Montgomery and Leon L. Southwick, of Ilion, Herkimer Ca, N. Y^ 
and Charles H. Swift, Jr., of Utica, Oneida Co., N. Y., parties of the 
second part, in the manner following: The said parties have and hereby do 
mutually covenant and agree as follows: The party of the first part to sell, 
and the party of the second part to purchase, all that tract or parcel of land, 
situate in the town of Croghan. county of Lewis, and state of New York, 
containing 8,969.50 acres of land, being the same lands described in a deed 
given by Lawrence J. Goodale to Augustus B. Maxwell and others, dated 
October 15, 1903, and recorded October 26, 1903, in Lewis Co. clerk's office, in 
Book 105 of Deeds at page 419; also all that piece of land situate in the 
town of Croghan, Lewis Co., N. Y., containing 155 acres, being the same con- 
veyed to said Christian Yousey by Henry C. Hitchcock and* others, by deed 
dated January 11, 1907, and recorded in the Lewis Co. clerk's office in Liber 
113 of Deeds at page 211 ; and also all that other piece of land situate in the 
town of Diana, Lewis Co., N. Y., containing 651% acres, being the same land 
described in a deed dated Dec. 25, 1889, given by Orrison Dean and wife to 
Augustus E. Maxwell, and recorded in the Lewis Co. clerk's office in Ldber 
107 of Deeds at page 546^ making in all hereby contracted 4,776 acres of land, 
and reference is here made to the aforesaid deeds for a full and detailed de- 
scriptioii of said 4,776 acres-preserving mines and minerals and rights of way 
as reserved in former conveyances of said lands, and this contract is made 
subject to all highways on said lands— excepting and reserving from the lands 
above described all softwood timber growing and being on about 150 acres 
situate on southerly side of the lot owned by Slocum & Lefever, with the right 
to eat and remove said softwood timber at any time within three (3) years 
from the date h^eof , for the sum of twenty-eight thousand six himdred fifty- 
six doUars ($28,656.00), which sum the said parties of the second part hereby 
agree to pay to the party of the first part as follows : $1,500.00 at the date 
hereof; $1,500.00 on September 1, 1911, with interest thereon, at 6 per cent. 
from date hereof ; $7,000.00 on January 1, 1912, with interest at 5 per cent, 
from date hereof on all sums due and to become due; $5,000.00 November 1, 
1912; $5,000.00 November 1, 1913 ; $5,000.00 on November 1, 1914, and $3,656.- 
00 on November 1, 1915, with interest at 5 per cent, from November 1, 1911, 
annually on all sums due and to become due. The parties of the second part 
are to have the right to cut and remove timber frmn said premises. But in 
case second parties shall cut more than 1,000,000 feet of timber on said prem- 
ises in any year from date hereof, then they shall pay first party each year, 
in addition to the payments above mentioned, $5.00 for each 1,000 feet cut 
eadb year in excess of 1,000,000 feet, to be applied as payment upon said 
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$28,656.00. Bnt If parties of the second part shall eat more than 2,000,600 
feet in any year from the date hereof they shall pay party of the first part 

$ per thousand for all cut in excess of 2,000,000 feet, within 30 days 

after same is cat and the same shall not be removed from said premises till 
paid for and the title thereto shall remain in first party till paid for—pay- 
ments to be applied on said $28,656.00. 

"Said parties of the second part also agree to pay all taxes and assessments 
which shall be taxed or assessed upon said premises from the date hereof antil 
the said sum shall be fally paid as aforesaid. And the said party of the first 
part, on receiving sach payment at the time and in the manner above men- 
tioned, shall, at his own proper cost and expense, execute and deliver to the 
said parties of the second part, or to their assigns, a warranty deed of the 
above-described premises. 

"It is agreed that the parties of the second part shall have possession of said 
premises from and after the date hereof. And it is agreed that the stipula- 
tions aforesaid are to apply to and bind the heirs, executors, administrators, 
and assigns of the respective parties. 

"In witness whereof, the said parties have hereunto set their hands and 
seals the day and year first above written, 

"Christian Yousey. [L. S.] 

"Alfred B. Grout [L. S.l 

"John Montgomery. [L. S.] 

"Leon li. Southwidc. [Lu S.] 
"Charles H. Swift, Jr. [U S.]*' 

The remaining findings of fact are: 

"Second. Thereafter the Northern Hardwood Company was incorporated, 
and by agreement with said vendees, and with the knowledge and consent of 
vendees and vendor, said Northern Hardwood Company entered upon said 
timber land and began to cut and remove timber therefrom, and continued 
so to do until about October SO, 191S, when said company was adjudged 
bankrupt. At the first meeting of creditors on December 5, 1013, Arleigh D. 
Richardson, of nion, N. Y., was appointed trustee of said bankrupt, and since 
that time he has been the duly qualified and acting trustee in banknq>tey for 
said Northern Hardwood Company. 

"Third. The said Christian Tousey is in posseasion and is the owner of 
said land, subject to the unfore<iosed interest, if any, of the vendees men- 
tioned in said contract of sale, or their assignee, and upon which contract 
payments have been made to said Christian Yousey as follows: June 10, 1911, 
$500; June 24, 1911, $1,000; September 5, 1911, $1,616.66; January 4, 1912, 
$4,000; January 6. 1912. $1,712.66; April 1, 1912. $500; July 2, 1912, $1,626; 
March 8, 1913, $1,000; June 1, 1913, $3,006.12. 

"Fourth. In its lumbering operations upon said land, said Northern Hard- 
wood Company placed and used thereon certain mill machinery and appli- 
ances, consisting of engine and boiler, sawniills, saws, lathe, boring machine, 
carriages, belting, and other articles of machinery appurtenant thereto, the 
same being the property of said Northern Hardwood Company and nsed by 
it for the purpose of cutting and manufacturing lumber, and remaining on the 
land, until after the appointment of said trustee in bankruptcy. 

"Fifth. Thereafter, pursuant to the order of this court, the said mill ma« 
chinery and appliances were sold by said trustee for the sam of $347.40 over 
and above the expenses of selling the same, and the said sum of $347.40 is 
now in the hands of said trustee, and is held by him subject to any lien which 
said Christian Yousey may have had against said mill madilnery and ap- 
pliances so sold. 

"Sixth. The said mill was set upon posts, and was what Is known as a port- 
able sawmill, as distinguished from a stationary mill. The engine and boiler 
rested partly upon blocks and partly on the ground, and were portable. The 
boiler had been mounted on wheels, by which it was moved from place to place 
The wheels had been temporarily removed, and lay on the ground at one side, 
while the boiler rested upon its axles upon the blocks. 

"Seventh. l%e said mill machinery and applianoes were personal propertj. 
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aod neither the same or any part thereof was so attached to tiie land as to 
become part of the real estate, and no Interest thereon or Uen thereon ever 
▼ested in or was transferred to said Christian Yousey by reason of the said 
lumbering operations, assignment, agreement, or otherwise. 

"Eighth. There was no agreement or transaction by or between said North- 
em Hardwood Oompany and said Christian Yonsey, or the rendees named in 
said contract of sale, or any of th^n, or any other person, whereby said 
Northern Hardwood Company agreed or became obligated to pay to said 
Christian Yousey any part of the contract price of said land, or any of the 
payments due or to become due upon said contract of sale." 

' I have examined the evidence submitted and concur in the findings 
of the special master. I da not think the claims, or either of them, 
sustained by the proofs, and there will be an order in reference to each 
claim, affirming Ihe decision of the special master, and disallowing the 
claims. 



RAMOPA CO. V. A. GA8TUN & CO., Ino. 

(District Court, S. D. New York. January 27, 1922.) 

f. Trade-marks and trade-nanet and unfair competition ^s>59(5)-*The brand 
"Maropa" hold to Infringe word "Ramopa." 

The trade-name **Maropa," when used in connection with coarse cotton, 
held to infringe the trRde-roark "Ramopa." 
i. Trade-markt and trade-nameo and unfair oompotltioa ^s»93(a)-«Trado-marfc 
bold Iftfringod from beginning of the use. 

Evidence held to show that the trade-mark "Ramopa" was knowingly in- 
fringed by defendant from the beginning of the use by It of the trade- 
mark *'Maropa/' and that plaintiif was entitled to an accounting from 
that time. 

In Equity, Suit t^ the Ramopa Company against A. Gasttm & Co., 
Inc. Decree for plaintiff for accounting. 

Munn, Anderson & Munn, John K. Brachvogel, and Orson D. Munn, 
all of New York City, for plaintiff. 

Barry, Wainwright, Thacher & Symmers and A, C. Charles, all of 
New York City, for defendant. 

LEARNED HAND, District Judge. [1] The first question in the 
case is whether there should be a decree of injunction. On that, I 
am of the same opinion as I was when the case was up for preliminary 
injunction. All the witnesses agree that these goods in the Levant are 
sold more by the name than by the "chop." When I say all of the wit- 
nesses, I ^ould not forget the defendant Gastuniotis. He differs in 
that respect, but he is the only one. I find the fact to be that it is by 
the name that the goods are sold, by which I mean sold either to the 
consumer or to the small retailer. These are, of course unfamiliar 
with the ^glieh language, and probably relatively unfamiliar with the 
Latin script, and to them the rest of the words on the h«id end are en- 
tirely meaningless. But the word "Ramopa," although it is written in 
a language foreign to them, and even in a character foreign to Turks, 
they can fix in their minds. To argue that the difference arising from 
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the transposition of the letters "R" and "M" is a sufficient (Bstinction 
seems to me beyond any fair entertainment whatever. I have no doubt 
that confusion would be likely to arise, and, if so, the defendants must 
be prevented from imposing the risk of it upon the plaintiff. 

[2] The question next comes up of the accounting. Of course, the 
accounting must go from the time of the notice on May 3, 1921 ; but 
that may well result in nothing. Perhaps the defendants shipped no 
more goods under that trade-mark after that time. The real im- 
portance of the case to both sides arises on the question whether the ac- 
counting shall go hack further. There is no direct evidence of notice 
prior to May 3d of last year. Apparently the infringing word was de- 
vised and began to be used at the very end of 1918, so the defendants 
were using it about 2 years and 4 months before they got notice, and 
the issue is whether the circumstantial evidence is cogent enough to 
overbear the denial of Gastuniotis that he had any knowledge. 

Just what was the situation in respect of this name? The plaintiff 
had a business of substantial amount in Constantinople and the Piraeus 
in the year 1917. They sold a little short of 1,000,000 yards of coarse 
cottons under their, trade-mark. That was a good business. In the 
year 1918 it fell to about half what it had been in 1917, but still it might 
well be supposed to have possibilities, and in fact subsequently realized 
possibilities beyond what I suppose were even their e3q)ectations. They 
marketed their goods, as apparently every one must in the Levant, by 
employing importing agents who got orders, which come direct to New 
York, where they are filled. The agents were themselves Greeks, and 
they circulated among the importers, drumming up business. The de- 
fendants are also exporters and importers, who have offices or agencies 
in the Piraeus. Their business is done in the same way ; they circulate 
among buyers, drummin|^ up business. 

It seems to me stretching credulity beyond its breaking point to sup- 
pose that, when they went into the business of selling coafse cottons, 
and when they in the nature of things probably got some of that 
business through the same people who bought f rcMn the plaintiff, they 
should not have become acquainted with the brands and the names 
under which the plaintiff was selling. We start, therefore, with the 
great likelihood that they did. We find them adopting a name which, 
if they had intended to use the plaintiff's trade-name, is just enough re- 
moved from it to make a colorable argument on which they might stand, 
a name which itself means nothing, and must have been invented as an 
arbitrary trade-mark. This name has just the same letters as the plain- 
tiff's trade-mark, arranged in precisely the same order, except that 
there is a transposition of two of them, the "r" and the "m". Let us 
remember that this was done by people who were competing with the 
plaintiff, and who were in a position where the probabilities are nearly 
inevitable Aat they should have had knowledge of the plai^lifE's name. 

I come, then, to the explanation of how the word was deWsed. I am 
assured that it was made up of a Spanish word and a French word. 
The Spanish word was thought up by this gentleman when he was in 
Cuba. Salonica, as every one knows, is settled very largely by Spanish 
Jews; they form the merchant class there, and Spanish Jews would 
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know Spanish, and in Spanish the word for tunic or dress is "ropa.'* 
Then it would be. desirable, as French is well known in the Levant, 
that there should be a combination of languages and the possessive 
French prcmoun might be added to "ropa." I may assume that "ropa" 
is feminine in Spanish, though I do not even know whether Spanish 
has a gender. At any rate, we may combine "ma," the feminine of the 
possessive pronoun, "mon,** which is "my*' in French, with "ropa,". the 
name in Spanish, and so we get a word which is to a certain extent 
descriptive* Thh is die eicplanation offered to meet a situation where 
every antecedent probability points to the fact that the plaintiffs trade- 
mark must have been known, and that the word actudly devised was 
one apt to produce precisely the effect which apparently arose from 
its use. I say "apparently arose," because, by May of last year> the 
competition had already been felt, and has affected disastrously the 
plaintiff's business. 

This is not a case in which I need make any characterization of the 
explanation. I need only say that the combination of these circum- 
stances leads me to one conclusion only, unless I close my tyes and 
assume a credulity which no sensible man can in the face of those cir- 
cumstances. I cannot accept the story of the supposed innocence of 
tfie defendants, and therefore I hold that the accounting shall go back 
to the beginning, and that any merchandising under the name "Maropa" 
shall be taken as a tort against the plaintiff, which falls within the 
ordinary rules governing these cases. I do not mean to indicate any 
opinion as to whether the plaintiff will be able to prove any damages, 
or eveii how far the use of liie word akme will entitle them to all the 
profits if any. That is a matter which I prefer to leave to the master, 
after the proof is in. 

Decree for an accounting before William Parkin, Esq., from January 
1, 1919, with costs. 



UNITED STATES v. VANNATTA. 

(District Court, B. D. New York. February 15, 1922.) 

f. Coiisplraoy «=3»43(5)— Overt aolt ohargeil In ladlotment may ar nay not ba 
erimea. 

The fact that the overt acta alleged in an indictment for conspiracy 
may or may not have been crimes in themselves has no bearing on the 
validity of the indictment. 

2. Consplraoy <s=s>43 (5)— Indictment must sufflciently charge oonsfrfraey, Inde- 

pendent of overt acts. 

An indictment for conspiracy must be sufficient in its statement of the 
conspiracy, independent of the allegations of the overt acts, whidi must 
be charged as in pursuance of a conspiracy previously completely and 
definitely set forth. 

3. Indictment and information ^s» 1 25 (5 V2)— indictment for consplraoy not do- 

pitcitous, though overt acts are crimes. 

If the charge of conspiracy is complete, allegations charging specific 
crimes as overt acts do not make the indictment duplldtous. 
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4. CoBspiraoy i8s»43(6)— iDdtotnent eharglng ««i«|ilr9oy between teller ani 

buyer of whisky held tnffloieiit, though baying was not an otfease. 

In view of Volstead Act, | 3, forbidding the transportation and posses- 
sion of intoxicating liquor, except as therein authorized, and of regula- 
tion No. 60, forbidding the purchasing, etc., for nonbeverage purposes 
without a permit, an indictment charging conspiracy with F. and others 
to sell to F. whisky fit for beverage purposes, when defendant bad no 
permit, and F. had none to make a further sale, sufficiently charges a 
conspiracy to commit an offense against the United States, though buying 
intoxicating liquor is not a crime. 

5. Conspiracy ^=s>48(l)— Indiotment need oharge only one of the alleged oon* 

s|Hratoni. 

An indictment charging a conspiracy between defendant and another 
named individual and others to the grand Jurors unknown Is not de- 
murrable, because it did not designate the named Individual as a defend- 
ant. 

6. Indlotment and Information «s»l 60— Whether transaotlon was conspiraoy, as 

alleged, or partloipation in one not, in not raised by demurrer to the indict- 
ment 

A demurrer to an indictment, charging a conspiracy to sell a quantity 
of whisky to a named individual, does not raise the question whether 
the facts would establish the conspiracy, or would show mer^ a con- 
scious participation In a single transaction. 

John T. Vannatta was indicted for conspiracy to violate the Volstead 
Act. On demurrer to the indictment. Demurrer overruled. 

Ralph C. Green, U. S. Atty., of Brooklyn, N. Y. (Henry J. Walsh, 
Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the United 
States. 

Morris Kamber, of New York City, for defendant 

CHATFIELD, District Judge. Demurrer to indictment diarging 
conspiracy to commit an offense against the United States. 

[t-3] The indictment alleges a number of overt acts, which may 
or may not have been crimes in themselves; but this has no bearing 
upon the validity of the indictment. A conspiracy indictment must be 
sufficient in its statement of the charge of conspiracy, independent of 
the allegations of the overt acts. An overt act must be charged, but 
this must be in pursuance of a conspiracy which has previously been 
V ^mpletely and definitely set forth. Conversely, if the charge of con- 
spiracy is complete, then the allegations of overt acts, invcdving possibly 
other specific instances of crime, do not make the indictment duplici- 
tous. 

[4] In the case at bar the charge of conspiracy is alleged to con- 
sist of a plan with one Farrell and others, to the grand jurors unknown, 
to sell to Farrell a large quantity of whisky which was fit for beverage 
purposes, when the ddfendant had no permit to make such a sale, and 
also when the said Farrell had no permit to make a further sale. Ob- 
jection is made that Farrell was buying rather than selling, and that 
buying, intoxicating liquor is not a crime. 

Section's of article 2, and section 6 of article 3, of Regulations No. 
60, forbid the purchawng, possessing or using o£ intoxicating liquor 
for nonbeverage purposes, without a permit, while section 3 of title 
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2 of the Volstead Law (41 Stat. 308) forbids the transporting and 
possessing of intoxicating liquor, except as authorized in the act. Such 
sale and possession are made misdemeanors, and a person accessory to 
a misdemeanor is chargeable as a principal. .^ Hence the contention that 
buying liquor is not forbidden by the statute as a crime is a distinction 
without a difference in this case. 

Evidently the pleader had in mind, however, the thought that Far- 
rell was not a party entitled or qualified, to deal in such liquor — that is, 
to sell it for medicinal purposes, or for any other valid use under the 
statute — and was intending to charge as a gart of the conspiracy the 
intent to commit the crime of transporting or transferring the liquor 
for beverage purposes, as distinguished from what would be only an 
evasion of regulations and a technical vk>Iation of the statute, if trans- 
mitted — ^that is, sold — for nonbeverage purposes, or to a person who 
himself was qualified under the law s^nd regulations to traffic, in a 
proper manner, in the liquor. But, so far as the charge of conspiracy 
IS concerned, the indictment is sufficient, and any objection merely on 
the ground of indefiniteness or duplicity, in the sense that Parrell, 
perhaps, may have been conspiring also to commit another crime, is 
not borne out. 

[6] The defendant also objects by his demurrer to the indictment on 
the ground that but one defendant is named, although F^rrell is al- 
leged to have been one of the conspirators. In the case of Feder v. 
United States, 257 Fed. 694, 168 C. C. A. 644, 5 A. L. R. 370 (C. C. A. 
2d Circuit), it was expressly held that a charge of conspiracy might 
be tried against one defendant alone, if two persons were shown to 
have been concerned in the conspiracy. The court also held that, if 
one of two conspirators should be found not guilty of conspiriuE, the 
charge must fall as to bodi. But in tiiat case the indictment alleged 
that two defendants conspired with each other, and there was no charge 
in any form that others were concerned in the conspiracy. 

In the case at bar, the indictment charges that others were conr 
cemed in the conspiracy, of whom Parrell alone is named, and Farrell 
is not made a defendant, for reasons known only to the grand jurors, 
or to the district attorney. A natural inference is that the government 
did not desire to arrest or arraign Farrell on the change, perhaps with 
the idea of using him as a witness. But this does not affect the validity 
of the indictment. So long as the charge of conspiracy is an allegation 
that the defendant, Vannatta, was conspiring with one or more other 
persons, the charge of conspiracy will He against him alone. 

[8] Whether the trial may show that there was no conspiracy to 
commit a crime of a general statutory kind, of which the instance set 
forth was an example carried into effectuation, or whether tiie evidence 
upon the trial may show that there was no conspiracy, but only con- 
scious participation in a single transaction, such that the defendant- 
should not be made liable to the more severe sentence for conspiracy, 
while at the same time subject to the lower, but double, penalty for 
violation of the Volstead Law, is a matter which cannot be raised upon 
demurrer. 

The demurrer wffl be overruled. 
278F.--86 
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In ro WONG TOY. 
r Ex parte SULLIVAN. 

CDlstrict Court, D. llassachusetts. February 20, 1922.) 
No. 2041. 

Aliens €=»32 (8) —-Status estaUished by fair preponderance of evidence. 

On an issue as to the United States citizenship of a person of the Chinese 
race, he is not required to establish his citizenship beyond a ^'substantial 
doubt," but only by a fair preponderance of the evidence. 

Habeas Corpus. On petition of John G. Sullivan, on behalf of Wong 
Toy, against Irving F, Wixon, for writ of habeas- corpus. Writ 
granted. 

John G. Sullivan, of Medford, AJass., for petitioner. 
The United States Attorney, opposed. 

MORTON, District Judge. Habeas corpus to the Commissioner of 
Immigration. The petitioner is a Chinese, vrtio has been exduded and 
is held for deportation. He claimed admission as the son of Wong 
Ah Jum, an American citizen. The immigration ofl5cials decided that 
the relationship was established, but that AVong Ah Jum's citizenship 
was not. The questions are whether the evidence on this point was so 
clear and convincing that the immigration tribunals acted unreasonaWy 
and arbitrarily in rejecting it, and whether they acted under fundamen- 
tally incorrect assumptions of law. The facts arc as follows : 

In 1891 a Chinese boy, giving the name of Wong Ah Jum, was dis- 
charged on habeas corpus proceedings in the United States District 
Court at San Francisco on the ground that he was a native-bom Amer- 
ican citizen. His tintype, taken at the age of 13, forms part of tfic 
record in that case. This adjudication established the status of the 
person affected by it. The father of the petitioner claims — and testifies 
— that he was the boy so discharged. He describes in detail — and, so 
far as shown, correctly — ^the events connected with the hearing and 
discharge. The only discrepancy is that he says his photo was on soft 
paper; whereas the record shows, as before stated, that it was a 
tintype. 

In 1907 a person claiming to be the Wong Ah Jiun of the habeas 
corpus proceeding applied in San Francisco for a certificate establish- 
ing his status, so that he might return to this country after making a 
visit to China. The certificate was issued. The certified copy of the 
habeas corpus record presented at that time to the immigration officials 
and retained by them during the owner's absence, and returned by them 
to the owner when he entered this country, is produced by the father. 
It bears an admittedly genuine indorsement across the face, showing de- 
parture from San Francisco October 23, 1907* In 1909 a person com- 
itig from China presented the travel certificate at San Francisco, and 
was admitted as being the person to whom it had been issued two years 
before, and there is a notation on the record that the habeas corpus 
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certificate was returned to him at that time. The father of the peti- 
tioner testifies that he is the man who made the trip to China, and 
there is nothing in his testimony which casts doubt on this statement. 

So far the case would seem clear. But in 1910 a Chinaman, not the 
present father, sought admission at Boston, claiming to be the person 
who had been discharged in the habeas corpus proceeding 21 years be- 
fore. Three San Francisco inspectors in the Immigration Service gave 
it as their opinion that he was not the same person. There was evi- 
dence to the contrary, based largely on a comparison of the applicant 
with the photographic copies of the tintype oh the habeas corpus. 
The upshot was that the man was admitted as being the person who 
had been discharged in 1891. This person now lives in Buffalo, and 
in these proceedings has been referred to as the Buffalo claimant. 

Obviously the record in the habeas corpus case is being fraudulently 
used, either by the Buflfalo claimant or by the petitioner's father. The 
immigration inspectors at San Francisco are strongly of the opinion 
that the present claimant is the true one, and an inspector in the New 
York office of the department is "unquestionably" of the same opinion. 
The testimony of the father in these proceedings is straightforward and 
consistent to the same effect, except for the mistake about the tintype, 
which, considering that 30 years have intervened since it was taken, 
seems not a very weighty matter. He was accepted as the man dis- 
charged by the inspectors at San Francisco on a personal inspection 
in 1906 or 1907 and 1909. Commissioner Billings, who admitted the 
Buffalo claimant at Boston in 1910, against the opinion of the San 
Francisco official, said in his memorandum : 

"X am inclined to believe, as are also Dr. M. V. Safford and the Chinese 
inspectors, that the applicant does bear a resemblance to the photo attached to 
the court record, and therefore instructions have this day been issued to admit 
him" 

— ^not a very strong finding. 

It seems clear that the weight of the evidence on the question of the 
father's citizenship is in his favor. This was sufficient to entitle the 
petitioner to a finding in his favor on the point. But the immigration 
tribunals apparently exacted a higher degree of proof, unwarranted in 
law, and on that account refused admission. The memorandum of the 
Assistant Commissioner General says : 

"The very fact that experienced officers have reached different conclusions • 
on the point at issue In the case, and tliat another party has already been 
admitted to the United States as being identical with the person represented 
by the photo on court record No. 9527 (the habeas corpus case), is evidence 
that there is substantial doubt as to the correctness of the claims now advanced 
by the present claimant. The burden of proof is by law placed upon the 
applicant, and it is manifest that it has not been sustained.** 

In other words, the petitioner has been held to establish beyond "sub- 
stantial doubt" that his father is a citizen. This was plain and funda- 
mental error in law. It was sufiicient if the necessary facts were 
established by a fair preponderance of the evidence. 

Referring to a similar situation, the Supreme Court recently said : 

''It is better that many Chinese immigrants should be improperly admitted 
than that one naturalized citizen of the United States should be permanently 
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ezdnded from this country." Kwock Jan Fat t. White, 268 TJ. S. 454, 40 Sop. 
Ct 566, 64 L. Ed. 1010. 

On the evidence before the immigration tribimals the right of the 
applicant to admission was established. An order will be entered that 
the writ issue, and upon the return of it, unless the respondent desires 
to present further evidence, an order will be entered that the petitioner 
be discharged. 



UNITED STATES ex rel. GOTTLIEB at al. v. COMMISSIONER OF IMMN 
ORATION OF PORT OF NEW YORK. 

(District Court, S. D. New York. March S, 1922.) 

' I. Alleas ^s»46— U$uano« and visaing of passport gave alien no vested rights at 
to admissllHtlty. 

The Issuance of a passport and the granting of a t1s6 by the American 
consul before Act May 19, 1921, went into effect, gare alien immigrants no 
Tested right to admissibility, where the quota allowed to th^r native laud 
by sadi act had been exceeded long prior to their arrlvaL 
2. Aliens «s»46— Wife and children of resident minister excepted from quota 
provisions. 

Under Act May 19, 1921, | 2(d), excepting ministers of any religious de- 
nomination from the quota provisions of that act, section 4, providing 
tiiat It is In addition to the provisions of the immigration laws, and Act 
Feb. Q, 1917, | 8 (Gomp. St 1918, Comp. St Ann. Supp. 1919, { 4289i4b), ex- 
cepting ministers and their wives or children from the exclusion pro- 
visions of that act, a minister's wife and children, as well as himself, are 
excepted from the quota provisions. 

Habeas corpus by the United States, on the relation of Gittel Gott- 
lieb and another, against the Commissioner of Immigration of the Port 
of New York, or otfier person having the charge, custody, or cojitrol of 
the bodies of the relators. Relators discharged. 

J. G. M. Browne, of New York City (B. E. Kopelman, of New 
York City, of counsel), for relators. 

William Hayward, U. S. Atty., of New York City (John Holley 
Clark, Jr., and James C. Thomas, Jr., Asst U. S. Attys., and John M. 
Lyons, all of New York City, of counsel), for respondent. 

MACK, Circuit Judgfe. The relators are the wife and child of a 
resident of the United States who had declared his intention to become 
a citizen of the United States, and who, at the time of their arrival in 
this countnr, was the minister of a congregation at a salary of $2,000 
per year. The sole ground of exclusion was that the quota allowed to 
their native land had been exceeded long prior to their arrival. The 
American consul had viseed their passports a few days after the Act 
of May 19, 1921, had been passed, and before it went into effect. 

[1] 1. The issuance of the passport and the granting of the visi 
gave to the relators no vested rights. Under the law their admissibil- 
ity depended upon the situation at the time of the arrival in this coun- 
try. The language of the law is clear ; the power of Cong^ss in this 
respect is not questioned. 
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[2] 2. The Immigration Act of Febrtiary 5, 1917 (Comp. St. 1918, 
Comp. St. Ami. Supp. 1919, §§ .959, 960, 428914a et seq.), is the con- 
trolling law. Section 4 of the Act of May 19, 1921, expressly provides 
that **the provisions of this act are in addition to and not in substitution 
for the provisions of the immigration laws." Under section 3 of the 
Act of February 5, 1917, neither ministers nor their legal wives or chil- 
dren under 16 who accompany them, or who subsequently apply for 
admission to the United States, are within the exclusion provisions. 
Under the Act of May 19, 1921, section 2(d), ministers of any religious 
denominations are excepted from the quota provisions. 

The question before me is whether, fairly interpreted, the act of 1921 
is to be construed so as to limit the exemption to ministers, or more 
broadly so as to include, as does the act of 1917, in express words, the 
legal wife or children, under 16 years of age, of a minister. In my 
judgment, the entire scope of the legislation prevents the narrow inter- 
pretation. The separation of a man from his family is ooncededly a 
great hardship and dangerous to the welfare of society. The reasoning 
of the Supreme Court in Holy Trinity Church v. U. S., 143 U. S. 457, 
461, 12 Sup. Ct 511, 36 L. Ed. 226, is applicable here. I believe that 
the act of 1921, interpreted in the light of the controlling Immigration 
Act of 1917, should be construed so as to include within the excep- 
tions from the quota provisions the wife and children under 16 of a 
minister, as well as the minister himself. It is therefore unnecessary 
to pass upon the other contentions. 

The relators will be discharged. 



THE MUSKBGON. 
OLSEN V. AMBRIGAN TRANSATLANTIC 8. S. Oa 

(District CJourt, B. D. New York. September 26, 1921.) 

InlereBt ^=>45-— Reepondent held liable for Interert on smn admttted to be 
due from dkile whoa dde. 

Respondent held liable for interest on the sum admitted by the plead- 
ings to be due libelant, from the date when it became due, where under the 
rules of the court respondent could at any time hare stopped the running 
of interest by a tender and deposit in court 

In Admiralty. Suit by Andrew Olsen against the steamship Muske- 
gon, formerly the Gotland; the American Transatlantic Steamship 
Company, claimant. Decree for libelant. 

Bullowa & Bullowa, of New York City, for libelant. 
Barry, Wainwright, Thacher & Symmers, of New York City, for 
respondent. 

GARVIN, bistrict Judge. Libelant moves for judgment on the 
pleadings, demanding a final decree for the sum of $6,749.66, with in- 
terest from November 17, 1915, to date, and the costs of the action, 
the motion being based on the admission contained in the answer that 
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libelant is entitled to recover that sum. The question involved is 
whether libelant is entitled to interest upon the amount conceded due. 
The rules of this court provide as follows; 

Rule XXXVI. 

"A tender Inter partes hefwe suit shall be of no avail In defense or in 
discharge of costs unless on suit brought and before answer, plea or claim 
filed, the same tender is deposited in the court to abide the order or decree to 
be made in the matttr. 

"At any time not less than 14 days before trial the respondent or claimant 
may serve upon the libelant's proctor a written offer to allow a decree to be 
taken against him for the sum of money therein specified, with costs to the 
date of the offer to be taxed, which the libelant may within ten days there- 
after accept and enter judgment aocordingly; if not so ctcoepted, and the libel- 
ant fail to obtain a more favorable decree, he cannot recover costs from the 
time of the offer; but if the respondent or clainuvnt deposits the amount of 
his offer, or tender, and the clerk's fees for paying out the same, with the 
clerk, the respondent shall recover costs from the time of deposit if the libel- 
ant does not recover a more favorable decree." 

Rule XXXVIII. 

'*T?ie Ubelani may at any tim^ on notice take order for the toithdrawal of 
so much of the tender or amount deposited as the court may aUow, without 
prejudice to his subsequent litigation for a larger amount, leaving in the 
registry a sum sufficient to cover the defendant's costs, in case the amount 
deposited should be held in this court, or in any appellate court, to be sufficient 
to meet the libelant's demand. 

*7/ t?ie respondent serves on the proctor of the libelant written notice of 
consent that the whole, or any specific part, of the tender deposited be paid 
over to the libelant, the respondent shall not in^any event be liable thereafter 
for interest on so much of the libelant's claim." 

Rule XXXVI makes no reference to interest. Reference must be 
made to rule XXXVIII in order to ascertain how the respondent may 
be relieved from liability therefor. That rule provides specifically for 
a deposit in court. Under a state of facts somewhat similar to those 
of the case under consideration, it was held that the libelant should 
not be relieved of interest and costs. Donaldson v. Severn River Co. 
(D. C.) 138 Fed. 691. 

In view of the fact that the respondent has had the use of money 
concededly due the libelant since November IS, no equitable con- 
sideration is suggested why libelant should not receive interest. The 
latter could not compel the respondent to make the deposit, and the 
respondent could have effectually stopped the running of interest 
by payment into court or tender. 

The motion is granted. 



In re STONE. 

(District Court N. D. New York. March 8, 1922.) 

1. Bankruptcy ^=>39 1 (3)— Enforcement of obiigations not subjoet to ilseharflo 
will not be stayed. 

Under Bankruptcy Law. J 11 (Comp. St. f 9595). the power to stay obli- 
gations of bankrupts relates only to dischargeaUe debts, and the en> 
forcement of obligations not dischargeable will not be stayed. 
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2. False Imprisonment < g^1 False and malicious injury essential. 

In New York, a Jadgnveat for false iraprifionment can only be obtained 
on a showing of willful and mallcions injury to the complainant 

3. Bankruptoy ^5»424— Default Judgment cannot be Inpeadiei, to show there 

was «o malice or willful injury. 

On application to stay an execution on a default judgment for false 
impriaonment, the bankruptcy court will not go beyond the Judgment to 
determine whether Uiere was malice or willful injury, as a judgment by 
a court having jurisdiction cannot be impeached by a collateral attack. 

In Bankruptcy. In the matter of Fred Stone, bankrupt. On order 
to show cause why execution should not be stayed. Order vacated. 
• Charles B. Hane, of Herkimer, N. Y., for bankrupt 

Stanley A. Williams, of Syracuse, N. Y., for judgment. creditors.. 

COOPER, District Judge. This is a return of an order requiring 
Thomas A. Van Bramer, a judgment creditor, to show cause why the 
execution upon a judgment obtained by him against the bankrupt 
should not be stayed and why said debt should not be discharged in 
bankruptcy. 

Thomas A. Van Bramer recovered a judgment against the bankrupt 
by default in the sum of $689 on the 13th day of December, 1921, in an 
action for malicious prosecution. The complaint recited, among other 
things, that the defendant falsely and maliciously, without any reason 
or probable cause whatever, well knowing the same to be false and 
untrue, charged Van Bramer with the crime of grand larceny. The 
bankrupt now seeks to have a body execution upon that judgment stay- 
ed, and also to have said obligation discharged under the provisions 
of section 17a of the Bankruptcy Act (Comp. St. § 9601). 

[1] It is a settled rule that under section 11 of the Bankruptcy Law 
(Comp. St. § 9595) the power of the court to stay obligations of bank- 
rupts relates only to dischargeable debts; that the enforcement of ob- 
ligations which are not dischargeable will not be stayed. Matter of 
Koronsky, 170 Fed. 719, 96 C. C. A. 39; In re Kalk (D. C.) 270 Fed. 
627, 631. 

[2, 3] In this state, a judgment for false imprisonment could not 
have been obtained, except upon a showing of willful and malicious in- 
jury to the complainant. But the bankrupt asks this court to go be- 
yond the Judgment and establish the fact that there was no malice or 
willful injury to the judgment creditor. This it is without power or 
inclination to do. Where the court has jurisdiction to render judg- 
ment, it cannot be impeached by a collateral attack. In re Kalk, supra. 
See, also, Peters v. U. S., 177 Fed. 885, 888, 101 C. C. A. 99, to the 
same effect. 

, The remedy of the bankrupt is to move to open the default. The 
order to show cause is therefore vacated. 
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THE WOUDBIGHEM. 

(District Ck>art, B. D. New York. Noyember 20, ld2L) 

Haiiliiiie Uens ^=s>2— lieo for su|ipUes to forefgn Teasel ^epeodB on law oT 
oountfy wfaere AindBbed^ whicli must be pleaded and proved. 

In a suit to establish and enforce a maritime lien for supplies, famiabed 
to a vessel in a foreign port, whether sudi lien exists, or whether the 
court has or will exercise jurisdiction, depends on the law of the coun- 
try where the supplies were furnished, which must be pleaded and proved. 

In Admiralty. Suit by the Fumess Shippii^ Agency Company, 
Limited, against the steamship Woudnchem. On exceptions to libd. 
Exceptions sustained. 

Rumsey & Morgan, of New York City, for libelant. 
BuUowa & BuUowa, of New York Ci^ (Emilie M. Bullowa, of New 
York City, of counsd), for claimant, 

GARVIN, District Judge. The claimant has filed exceptions to the 
libel, claiming, first, that no cause of action within the jurisdiction of 
this court is set forth; second, that no cause of action against the ves- 
sel is alleged; third, that it does not appear that any cause of action 
existed at the port of Rotterdam, where it is alleged that the advances 
for the purpose of paying claims for work, labor, and materials (upon 
which the action is based) are alleged to have been made; and, fourth, 
that it does not appear that under the laws of Holland (where it is al- 
leged that the advances were made) a cause of action against the vessel 
existed. 

As the libel does not allege the home port of the vessel, it does not 
appear whether the advances were made there or elsewhere, so that 
there is nothing to show where the maritime liens which are asserted 
were created. Jurisdiction is dependent upbn where the maritime lien 
relied upon arose ; i. e., whether at the home port of the vessel or at 
. some other place. Hbelant offered to amend the libel, by alleging the 
home port and by settinff up where the repairs were made and sup^dies 
furnished; but it would seem that these amendments would indicate 
that the cause of action must have arisen in Holland, in which event 
the Dutch law, not only will determine whether this court has or will 
exercise jurisdiction, but must be pleaded and proved, in order that 
the court may determine whether the alleged maritime lien should be 
enforced here. 

"The conclusion was there Lin The Scotia (D. G.) 35 Fed. 907] reached that 
the question as to whether a Hen, Independent of express contract, exists for 
supplies or necessaries furnished to a foreign yessel, depends on the law of tlie 
place where the suppUes or necessaries were furnished, and not on the law 
of the country to which the vesstil belongs/' The Kaiser WUheUn II (D. cj 
230 Fed. 717. 

It follows, therefore, that the exceptions must be sustained, and 
that the libel must be amended as suggested by the libelant, and further 
by pleading the maritime Hen law of Holland. 
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WASHINOTON LOAN ft TRUST CO. et al. ▼. HAMMOND «« nL 

(Court of Appeals of IMstiict of Columbia. Submitted January 5, ld2SL De- 
cided February 6, 1922.) 

No. d662. 

L WBOm <B9479— lotcnttDO la to be niifinrtiined ftmi wboie wffl. 

In GooBtTolng a will, the intention of teatatriz controla* aa gathered 
from the whole wHl, and not from detached paragra]^ or pbtaaee. 
t. Wyi8«»9»--Oiftaf elMfttelatobedlspoaedof underlMtnMtieiiaiiolfoi^ 
is Ineffecttye. 

A gift of household and penKmal belongings, with the understanding 
they shall be disposed of by the legatee in accordance with instructions 
left with the attorney of testatrix, la ineffectlTet where no Instructions 
tor the disposition were found. 
1. WUb <8s>473— Bequest in *'aA«tlaar to preeedliw Is separate. 

Where a will gave a legatee a share in the income of a trust for her 
life, and, in the same paragraph, "in addition to the above,** gave the 
same legatee personal property, to be distributed by her in accordance 
with instructions, which were not found, the provision for distribution 
did not apply to the gift of the income, since it could be applied to that 
gift only if the testatrix wished to change the gift, which was improbable, 
and since the words "in addition," introducing the second sentence, in- 
dicate that the two bequests were distinct; "addition" being defined as 
the act or process of adding or uniting, especially so that the parts remain 
Independent of one another. 

I [Ed. Note. — For other definitions, see Words and Phrases, First and 

I Second Series. Addition.] 

4. Wins «s>47!^— Sobseqnait pangrBph held not to affeoi eoostructtoo of 
previous bequest. 

Where one paragraph of the will gave a legatee a share of the income 
from a trust, and in addition certain personal belon^ngs to be distributed 
in accordance with instructions of testatrix, a subsequent paragraph 
providing that, on the death of the legatee, her share in the net profits 
of the estate was to be paid to a home, does not indicate that the direc- 
I tions for distribution were intended to apply to the bequest of the 

I share of the income, as well as to the personal belongings. 

I (k Wills ^=»439— MotiTO for clear bequest Is ImmatarlaL 

I The court has no concern with the motives of testatrix in making a 

bequest, where testatrix has made her intentions clear with respect 
thereto. 
<. Wills <d=»868 (2) —Subject of Ineffective bequest goes with re^dmu 

Under Code of Law, § 1631, providing that, unless a contrary intention 
appear, property comprised in any bequest which fails or is void shall 
be included in a residuary bequest, personal belongings of testatrix, 
which were bequeathed to a legatee, to be disposed of by her in ac- 
cordance with instructions of testatrix which were never found, so that 
the legacy was ineifective, go to the residuary legatee, and not to the 
heirs or next of kin as Intestate property. 
7. Charities <a=3>21(l)— Uncertainty of beneflciaiies of bequest to ''charity" 
iloes not Invalidate It 

Since a charity is a gift for the* love of God or the love of your neighbor 
In the catholic or universal sense, free from considerations that are per- 
sonal, private, or selfish, one of the distinguishing elements of a chari- 
table trust is the indefiniteness permitted as to beneficiaries, so that a 
trust to be used for as^ting deserving applicants for admission to a 
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home, who are unable to forzdsh the necessary money to meet the re- 
quirements for admission, is not invalid for indeflniteness of beneficiaries. 
[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Charity.] 
& Periwtiilties ^=:»8(7)— CiMuttaMe bequest for speeial purpose Is within 
statute exempting from perpetuities. 

Within Code of Law, | 1023, exempting gifts to charitable uses from 
the law against perpetuities, a bequest to a home for the aged is no less 
a gift to charitable use, because it is not to the home for its general use, 
but for the special purpose of aiding needy applicants, who are unable 
to furnish the money necessary for admission to the home. 

9. Perpetuities «i3>S(l)— Rule not applicable to diaritable glft» with no in- 

tervmUag gift 

The rule against perpetuities does not apply to a gift to a charity, 
with no intervening gift to or for the benefit of a private person or cor- 
poration. 

10. Ciiarllles ^=s>4^— Chanoeiy can supervise trustees^ selection of beneA- 
elaries for duuieeiy trust. 

A bequest to a home, to be used in aiding applicants for admission, who 
are unable to meet the financial requirements for admission to be de- 
termined by the managers, -is a charitable use to be administered under 
the superintendence of a court of chancery, and such court would have 
power to deal with the refusal of the managers to select deserving appli- 
cants entitled to the benefit of the bequest 

11. Wills <9=3>684 (6)— Income not needed for designated purpose goes into 
residue. 

Where the whole income from a trust fund is not necessary to dis- 
charge the specific bequest to which it is appliJcable, and the balance is 
undisposed of under the will, such balance will go into the residue. 

12. Charities «=»21(3)-*Inaecurate designation of iiome as benefldary lield 
sufficient. 

Where testatrix for several years before her death was one of the 
board of managers of the Presbyterian Home of the District of Ck)lumbia, 
which was authorized to take both men and women, but had never had 
more than one man, a bequest in the will to "the Presbyterian Home for 
Old Ladies supported by the Presbyterian Churches" was clearly in- 
tended to be for the benefit of the Presbyterian Home; that being ti&e 
only home in the District supported by Presbyterian Churches. 

13. Wills ^=»l<y4 — Courts are reluetant to avoid bequests for uncertainty. 

Courts are reluctant to hold a bequest void for uncertainty, and they 
only do so when actually compelled by the language used. 

Appeal from the Supreme Court of the District of Columbia. 

Bill by the Washington Loan & Trust Company, a corporation, as 
executor of the estate of Matilda J. Ramsey, deceased, and as trustee 
under the will of said decedent, against Ethel G. Blaine, formerly Ethel 
M. Garrigus, Harriet S. Ramsey, and others, for a construction of tiie 
will, and for instructions concerning the disposition of the property of 
the estate. From the final decree, the Trust Company and defendants 
Ethel G. Blaine, Harriet S. Ramsey, and another appeal. Decree modi- 
fied and affirmed. 

Julian W. Whiting, Arthur Peter, E. C. Brandenberg, and L. M. 
Denit, all of Washington, D. C, for appellants. 

Julian W. Whiting, of Washington, D. C, for appellees. 
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(278 F.) 

SMYTH, Chief Justice. The Washington Loan & Trust Company. 
as executor of the last will and testament of Miss Matilda J, Ramsey, 
and as trustee of her estate, filed its bill for a construction of the will 
and for instructions concerning the disposition of the property of the 
estate. It made all interested persons parties. The bill alleged that 
certain of the defendants charged that the will was void as a whole, 
or, if not, that stated parts were invalid, and that there were provisions 
with respect to which the Trust Company had doubts, and hence de- 
sired instructions. Some of the defendants answered ; others default- 
ed. As to the latter a decree pro confesso was taken. From the final 
decree of the court the Trust Company and three of the defendants ap- 
pealed. In this court the contestants are the Trust Company and Ethel 
G. Blaine, formerly Ethel M. Garrigus, upholding the will, and Harriet 
S. Ramsey and Eva M. Bowstead, who attack 5ie will. For conven- 
ience we shall speak of the first-named parties as the Trust Company, 
and the last-named as the opposers. The points in dispute shall be 
considered in the order in which, the opposers present them. 

[f ] The intention of the testatrix is the cardinal thing to be sought, 
ai}d must be gathered from the whole will, and not from detached 
paragraphs or phrases. Rood on Wills, § 419 et seq. The fifth para- 
graph of the will is the first brought into question. It provides : 

"I give, devise and bequeath to the aforesaid Ethel M. Garrigus daring her 
life two-thirds of the net Income derived from my estate by the said Trust 
Company, payable quarterly. In addition to the above I give, devise and be- 
qneath to the said Ethel M. Garrigus all my household and personal belongings 
in my residence No. 1337 Q St., N. W., Washington, District of Columbia, and 
a jbox with the contents of said box to be marked with her nam^ (Ethel M. 
Garrigus) in my safety deposit box, it being understood she will make s\^ 
distribution of the aforesaid bequest to her as shall be made by me and mt 
with my said attorney and executor, FrankUn W. Brooks to be delivered to 
her which my said executor shall see my instructions and wishes fully ob- 
served and carried out by the aforesaid Ethel M. Garrigus." 

[2] No instructions were found, and because of this the opposers say 
the last sentence of the paragraph is ineffective, and that the things de- 
scribed therein were not disposed of by it. This is not seriously de- 
nied by the Trust Company. Even if it were, it would have to be ruled 
that the sentence is without force. The instructions not having been 
produced, we do not know what Miss Ramsey's intention was touching 
the property referred to. Authorities bearing on the question are 1 
Bigelow's Jarman, 98; Rood on Wills, § 250; Bryan's Appeal, 77 Conn. 
240, 58 Atl. 748, 68 L. R. A. 353, 107 Am. St. Rep. 34, 1 Ann. Cas. 
393 ; General Clergy Relief Fund v. Sharpe, 43 App. D. C. 126. 

[3] But opposers go farther and contend that the failure to prove 
the instructions rendered the whole paragraph void. This is bottomed 
on the assumption that, according to the true meaning of the para- 
graph, the instructions relate, not only to the bequest mentioned in 
the last sentence, but also to that covered by the first sentence. The 
bequest of the first sentence has no condition attached to it in that 
sentence — it is for life. In the second sentence the bequest is not to 
the beneficiary absolutely as in the first, but to her to be distributed in 
accordance with instructions left by the testatrix with her attorney. It 
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is not likely that those instructions related to the gift made in the first 
sentence. Why should any instruction be given with respect to it, un- 
less testatrix wished to change it, which is not probable. We are of 
opinion that the instructions, if any were left, did not deal at all with 
the bequest of the first sentence. 

Besides, we are satisfied that the words "in addition," at the begrinning 
of the second sentence, indicate that the bequest of the first is distinct 
from that of the second. The Century Dictionary defines the word 
"addition" as "the act or process of adding or uniting especially so 
that the parts remain independent of one another." In a Vermont 
case the will gave to the testator's wife one-third of all his personal 
and real estate, "and in addition to that, * * * one cow, ten 
sheep, and one hundred dollars in money, to have at her disposal dur- 
ing her natural life." The court said: 

"The words, 'and in addition to that/ introduced new and distinct matter, 
and the qualification in the last member of the paragraph is not to influence 
what has gone before, which is perfect and sensible in itself." Hart v. White, 
26 Vt 260, 269. 

In the paragraph we are considering it is clear that there are two be- 
quests, one made by the first sentence and one by the last. If the in- 
structions related to both bequests, the plural word "bequests" would 
have been employed in the last sentence. But it is not. Instead, the 
instructions are made to relate to the "aforesaid bequest," meaning 
undoubtedly the bequest provided for in the last sentence. 

[4] Opposers seek to draw some aid for their position from the 
ninth paragraph of the will, but without success. The language relied 
ujon reads : 

"Upon the death of Ethel M. Garrigus my bequest to her being for her life, 
the two third interest in the net profits of my estate so bequeathed her," etc. 

This, by reciting the gift of two-thirds of the income to Ethel M. 
Garrigus, emphasizes, rather than cuts down, the gift, as urged by coun- 
sel. The Presbyterian Home was to receive "upon the death of Ethel 
M. Garrigus" two-thirds of the net income — ^not the two-thirds which 
had been given to her. Argument could not make this clearer. 

[6] It is claimed that the testatrix had but a very slight acquaintance 
with Miss Garrigus, and little confidence in her, because she was not 
willing to trust her to dispose of what are said to be the unimportant 
things mentioned in the last sentence of the fifth paragraph, but charged 
her attorney with the duty of directing her in that regard, and from 
this opposers argue that there is no reason why the testatrix should give 
to her two-thirds of the income of the estate to the exclusion of per- 
sons said to be nearer to her. Undoubtedly the persons referred to as 
nearer the testatrix are Harriet S. Ramsey and Eva M. Bowstead, the 
appellants. But their right to be regarded either as heirs at law or next 
of kin pf the testatrix is seriously disputed by the Trust Company. 
Putting aside for the moment the contention of the Trust Company 
in this respect, it is sufficient to say that the record discloses that Miss 
Garrigus and the testatrix were cousins, that the former visited the 
latter for six or eight weeks in the spring of 1914, some three months 



Digitized by 



Google 



WASHINGTON liOAN & TRUST CO. V. HAMiMOND 573 

(278 F.) 

before the will was made, that they corresponded frequently, and that 
the testatrix sent to Miss Garrigus birthday and Christmas presents. In 
die third paragraph of the will the testatrix intrusted to Miss Garrigus, 
in the event of the death of the former's attorney, the performance of 
a duty which she first imposed upon the attorney. The court, however, 
has no concern with the motives of the testatrix in this connection, 
since she has made clear in her will what her intentions were with re- 
gard to Miss Garrigus. 

[I] We are not able, though, to agree with the court below that Miss 
Ramsey died intestate as to the things covered by the second sentence 
of the fifth paragraph. The fourth paragraph gives to the Washington 
Loan & Trust Company, as trustee, all the estate of the testatrix not 
"otherwise specially devised or bequeathed," to be distributed as di- 
rected in the will. The property covered by the last sentence was not 
"otherwise specially devised." Section 1631 of the Code says: 

'*If a devisee or legatee die before the testator, leaving Issue wbo survive 
the testator, such issue shall take the estate devised or bequeathed as the dev- 
isee or legatee would have done It he had survived the testator, unless a dif- 
ferent disposition be made or required by the will. Unless a contrary Inten- 
tion appear by the will, such property as shall be comprised In any devise or 
bequest in sndi wlU whldi shall fail or be void or otherwise incapable of tak- 
liig effect shall be deemed Induded In the residuary devise or bequest, If any, 
contained In such will.*' 

No contrary intention appearing, it must be hdd that the property 
fell into the residue provided for in the fourth paragraph. 

[7] The next contention is that the bequest made by the ninth para- 
graph to the Presbyterian Home is void because of uncertainty. A 
part of this paragraph has already been given. We now set out the 
whole : 

"Upon the death of Bthel M. Garrlgns my bequest to her being for her life, 
the two third Interest In the net profits of my estate so bequeathed her with 
any amounts derived tram that source or any other, shall In the absence of 
later spedflc bequests I may hereafter make, he paid to the said Presbyterian 
Home, in semi-annual payments, for the purpose of assisting deserving appli- 
cants who are unable to furnish the necessary money to meet the requirements 
for admlislon to the Home which shall be determined by the Board of Mana- 
gers acting for the different churches In Washington aforesaid, supporting said 
Home and for no other purpose whatsoever." 

The Home is made the trustee to use the fund for "assisting deserv- 
ing applicants who are unable to furnish the necessary money to meet 
the requireinents for admission to the Home." The board of managers 
of the Home are to determine who are deserving applicants. These 
applicants are the beneficiaries, and are uncertain. Because of the 
uncertainty it is argued the trust is void. The trust is a charitable one. 
With approval the Supreme Court of the United States quoted the fol- 
lowing definition of a charity : 

"Whatever Is given for the love of God, or for the love of your neighbor, in 
the catholic or universal sense — given from these motives and to these ends, 
free from the stain or taint of every consideration that Is personal, private, 
or selfislL" Quid v. Washington Hosi^tal, etc., 05 U. S. 808, 811 (24 U Bd. 
4D0). 
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One of the essentials of such a trust is indefiniteness as to the bene- 
ficiaries. *'If the founder describes the general nature of the chari- 
table trust, he may leave the details of its administration to be settled 
by trustees under the superintendence of a court of chancery." Russell 
V. Allen, 107 U. S. 163, 167, 2 Sup. Ct. 327, 330 (27 L. Ed. 397). 
This court quoted with approval from Mr. Pomeroy (2 Pom. Eq. Jur. 
§ 1025) the following: 

"One of the distinguishing elements of a Charitable' as compared with an 
ordinary trust consists in the generaUty, Indeilniteness, and even uncertainty 
which is permitted in describing the objects and purposes of the beneficiaries." 
Columbia University v. Taylor, 25 App. D. C. 124, 131. 

This case was affirmed on appeal in 226 U. S. 127, 33 Sup. Ct. 73, 
57 L. Ed. 152. Other cases supporting the doctrine arc St. James Or- 
phan Asylum v. Shelby, 60 Neb. 796, 84 N. W. 273, 83 Am. St. Rep. 
553; Beach on Trusts and Trustees, § 322; Speer v. Colbert, 200 U. 
S. 130, 26 Sup. Ct. 201, 50 L. Ed. 403. 

The courts of Massachusetts, Maryland, West Virginia, and other 
states apply the same test of definiteness to charitable as to private 
trusts, but they are not in harmony with the great weight of aufliority, 
and certainly not with the holding of the Supreme Court of the United 
States and this court. The question here involved was not decided in 
Dinwiddie v. Metzger, 45 App. D. C. 310, for it was conceded by the 
parties in that case that the charitable trust which the will attempted to 
create could not be carried into effect. True, in the earlier days, long 
before this court was established, the Maryland rule prevailed here. 
Barnes v. Barnes, 3 Cranch, C. C. 269, Fed. Cas. No. 1,014; Coltman 
v. Moore, 1 MacArthur (8 App. D. C.) 197. That is not so now. 

[81 According to our Code (section 1023) gifts to charitable uses do 
not come within the purview of the law against perpetuities. But coun- 
sel suggest that since the bequest is not to the Home for its general 
use, but for a special one, it is not protected by the Code provision and 
is void. We are unable to perceive the reason for this. The gift is to 
an institution for the benefit of needy persons, and comes fully within 
the definition of a charitable use. The circumstance that it is not for 
the general use of the Home is immaterial — ^it is for a charitable use 
and that is enough. 

[9] The rule against perpetuities "does not apply to a gift to a 
charity, with no intervening gift to or for the benefit of a private 
person or corporation." Hopkins v. Grimshaw, 165 U. S. 342, 355, 17 
Sup. Ct. 401, 406 (41 L. Ed. 739), and cases there cited. There is no 
intervening gift of that character here. Title to the bequest vests upon 
the death of Miss Garrigus. This of itself saves it from the operation 
of the rule against perpetuities. Rood on Wills, § 610, and cases cited 
in footnotes. The only case cited on the question by the opposers is 
Matter of Will of O'Hara, 95 N. Y. 403, 47 Am. Rep. 53. It is not 
in point. There the bequest was to three individuals who were to ad- 
minister the estate under instructions not embodied in the will. The 
court held that the instructions tied up the property for three lives 
and an uncertain period beyond, and thereby violated the rule against 
perpetuities. There is no feature of that character in the will tefore 
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US. The court also ruled that the trust was void because the bene- 
ficiaries were uncertain. According to the law of New York, definite- 
ness is one of the essential characteristics in a valid charitable tni^t. 
Tilden V. Green, 130 N. Y. 29, 28 N. E. 880. 14 L. R. A. 33, 27 Am. 
St. Rep. 487; Levy v. Levy, 33 N. Y. 97. Such is not the law of this 
jurisdiction, as we have shown. 

[10] Nor is there anything in Dinwiddie v. Metzger, supra, which 
supports the position talcen by the opposers, to the effect that if the 
Home should refuse to select the deserving applicants there is no 
power in chancery to deal with the matter. The trust in that case was 
not a charitable one. When the founder of a charitable use describes 
the general nature of the trust, **he may leave the details of its adminis- 
tration to be settled by trustees under the superintendence of a court 
of chancery." Russell v. Allen, supra, 107 U. S. 167, 2 Sup. Ct. 
330, 27 L. Ed. 397. If a trustee refuses to perform his duty, a court 
of chancery has the power to remove him and substitute another. Cav- 
ender v. Cavender, 114 U. S. 464, 5 Sup. Ct. 955, 29 L. Ed. 212; May 
V. May, 167 U. S. 310, 17 Sup. Ct. 824, 42 L. Ed. 179. 

[11] Opposers say that the entire amount oi the one-third of the 
income not given to Miss Garrigus will not be necessary to discharge 
the specific bequest to which it is applicable, and that whatever is left 
is undisposed of under the will. If there be any left, it will go into the 
residue under paragraph 4, and should be invested and disposed of as 
provided in the fifth finding of the decree. 

[12] The beneficiary under the eighth and ninth paragraphs is de- 
scribed as the "Presbyterian Home for Old Ladies, supported by the 
Presbyterian churches of Washington, D. C." According to the proof, 
there is but one Presb)rterian Home in the District and it is called "the 
Presbyterian Home of the District of Columbia." It is said that the 
last-named Home is not the designated beneficiary, and, as there is 
no other Presbyterian Home in the District, the bequest is void. The 
testatrix was one of the board of managers of the last-named Home 
from 1908 until she died, with the exception of one year, and was also 
a member of the Washington Heights Presbyterian Church. Her will 
was made, as we have heretofore stated, in August, 1914. In that 
year she attended seven meetings of the Board. The Home is au- 
thorized to take both men and women, but it never harbored more 
than one old man, and at the time a witness testified it was caring for 
18 old ladies. In 1914 there were probably 14 or 15 there. Under 
these circumstances it is not unnatural that the testatrix should speak 
of the establishment as the Presb)rterian Home for Old Ladies. We 
think the institution which she had in mind is the Presbyterian Home 
of the District of Columbia, and that it is entitled to take the be- 
quest, notwithstanding the fact that she did not designate it by its 
proper name. A gift to the "Institution for the Relief of the Ruptur- 
ed and Crippled in the City of New York" was held to sufficiently 
designate "the New York Society for the Relief of the Ruptured and 
Crippled.'* Weed v. Scofield, 73 Conn. 670, 49 Atl. 22. A gift to 
the "Board of Managers of the Foreign Missionary Society of the 
Methodist Episcopal Church" was held sufficient to entitle the "Wo- 
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man's Foreign Missionary Society*^ of that church to the gift, it being 
the 6nly society engaged in that work. Woman's Foreign Missicmary 
Society v. Mitchell, 93 Md. 199, 48 Atl. 737, 53 h. R- A. 711. This 
court held in Colbert v. Speer, 24 App. D, C. 187, tiiat a bequest to 
"Georgetown University," there being no institution bearing that name, 
sufficiently indicated "the President and Directors of Georgetown Col- 
lege," and that a bequest to "St Joseph's Catholic Orphan Asyliun" 
was valid as a gift to "the Trustees of St. Joseph's Male Orphan Asy- 
lum." This case was affirmed by the Supreme Court of the United 
States in 200 U. S. 130, 26 Sup. Ct. 201, 50 L. Ed. 403. 

[18] Objections to other parts of the will, which make small be- 
quests, are urged on the ground of uncertain^. We have considered 
them, but find they are devoid of merit It is a well-established rule 
of law that courts are reluctant to hold a bequest void for uncertainty, 
and they only do so when actually compelled to by the language used. 
Inglis V. Trustees, 3 Pet. 99, 7 L. Ed. 617. No such compiJsion exists 
in this case. 

The right of the appellants Ramsey and Bowstead to contest the 
will is challtagcd, but, since we rule against all their contentions, it is 
not necessary to pass upon their right. 

The decree must be, and it is, modified as heretofore indicated, with 
respect to tiie things covered by the last sentence of paragraph 5, and, as 
so modified, is affirmed; costs to be assessed against the appellants 
Harriet S. Ramsey and Eva M. Bowsteai 

Modified and affirmed. 



JANES v« JANES, 



(Court of Appeals of District of Cohimbia. Submitted January 4, 1922. De- 
cided February 6, 1922.) 

No. 350a 

L Witnesses ^a»lB3— Oust not required to eaU party to testify to traosae- 
tion with deceaood. 

Under Code, i 1064, prohibiting a party from testifying to any trans- 
action with a deceased person, in a suit against an administrator, with 
certain exceptions, among which is the case where the party is called to 
testify by the court, the trial court should not caU the party, except in 
extreme and special cases, and is not required to call him to testify 
whenever requested, which would defeat the manifest purpose of the 
statute. 

2. Appeal and error <9=»1056 (3)— Witnesses ($s»176(l)— Party offering in 
evidenoe answer eontaiiring statement of deceased is not thereby entitled 
to testify, so that exdusion of answer was not prejudlciaL 

In a suit for a partnership accounting against the representative of a 
decedent, the introduction by plaintiff in evidence of the answer, con- 
taining statements by decedent, would not be testimony by the adverse 
party, as to such statements, which would entitle plaintiff to testify in 
respect thereto, but would be evidence on behalf of plaintiff, and he was 
not prejudiced by the exclusion of the answer from the evidence. 

$=9For other cases see same topic a KBT-NUMBER in all Key-Numbered Digests a Indexes 
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8. A|»peal and error ^s>232(!&)-— GoatonlioD that sworn tamwer to equity en- 
titled plaintiff to testify as to certain matter not raised by obiecti<Mi to 
answer as evidenoe. 

The contention that the sworn answer in proceedings in equity was evi- 
dence on behalf of the defendant, so as to entitle plaintiff to testify con- 
cerning statements by defendant's intestate, uncorroborated in the an- 
swer, cannot be first made on appeal, and will not be considered, where 
the objection below was to the exclusion of the answer as evidence. 

4. Appeal and error <S3»662(1)— Record held to show party testified as to 

statement of attomey f w deeeased. 

A complaint on appeal that the trial court erred in refusing to permit 
plaintiff to give a conversation he had with the attorney of defendant's 
intestate relative to the disposition of a balance he claimed was due from 
the intestate is not sustained by the r'ecord, showing that plaintiff testi- 
fied that he asked the attomey about the balance, and that the latter re- 
plied the intestate had invested it in the subject of the alleged partner- 
ship. 

5. Appeal and error (@=>1056(4) — ^Exclusion of OTidence li^d not preJuAcial 

under decree. 

In a suit for an accounting of an alleged partnership, the exclusion of 
plaintiff's testimony that defendant's intestate had told plaintiff he would 
put him in partnership in the business when the war (dosed, was not 
prejudicial to plaintiff, where the decree was based on a finding of an 
agreement to form a partnership at the close of the war, which was not 
carried out, because intestate died during the war. 

Appeal from the Supreme Court of the District of Columbia. 

Suit by Frank Janes against Androneke Janes, administratrix of the 
estate of John Janes. Decree for defendant, and plaintiff appeals. 
Affirmed. 

E. F. CoUaday, P. H. Marshall, and B. B. Pettus, all of Washington, 
D. C, for appellant 

S. V. Hayden and Thomas H. Patterson, both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. The appellant, plaintiff below, claiming 
that he was a partner of his brother John at the time of title latter's 
death, in a business conducted at 444 Ninth Street, N. W., Washington, 
filed his bill asking that the administratrix of John's estate be en- 
joined from disposing of the assets of that business, and th^t she be 
required to account for the assets to a receiver appointed by the court. 
She denied the partnership. After a trial, the court found that John 
had promised to make appellant a partner after the war, but that John 
died before the war was over, and hence that the promise was never 
carried into effect. 

[1] Appellant, realizing that section 1064 of the Code prohibited 
him from testifying to any transaction with, or admission of, his broth- 
er, moved the court to call him as a witness, which it declined to do. 
This motion was based on the closing phrase of the Code section just 
mentioned, which says that the surviving party shall not testify, except 
under stated conditions, one of which is "unless called to testify thereto 
by. the court.*' We held in Ockstadt v. Bowles, 34 App. D. C. 58, that 
the trial court should not call the party, except in "extreme and spe- 

^=9For otber cases see same topic & KBY-NUMBBR in all Kfey-Numbered Dleests 6 Indexos 
278F.-57 
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dal cases." This must be the correct construction of this very impor- 
tant statute. If we were to adopt the view advocated by appellant, and 
rule that it is the duty of the court to call a party to testify whenever 
he requests that it be done, we would thereby defeat the manifest pur- 
pose of the statute, and this a court may not do. Porto Rico Railway, 
Light & Power Co. v. Mor, 253 U. S. 345, 40 Sup. Ct. 516, 64 L. Ed. 

944; Arthur D. King v. District of Columbia, App. D. C. , 277 

Fed. 562. We find nothing in the present case which would justify 
us in saying that it is extreme or special. 

Appellant cites Myers v. Manlove, 53 Ind. App. 327, 101 N. E. 661, 
and Parsons v. Wentworth, 73 N. H. 122, 59 Atl. 623, as authorities 
for his contention. But they are not. In the Myers Case it was ruled 
that whether or not the surviving party should be called as a witness 
depended on "the particular facts in each case." There the surviving 
party w:as called, but it appeared that, while he denied liability on the 
note in suit, which was given by him to the deceased, his denial was 
based upon a transaction which he had with one of the plaintiffs, which 
she could deny, if she thought proper, and with respect to which the de- 
ceased had no knowledge. This distinguishes it from the case at bar, 
where the appellant, the surviving party, sought permission to give 
testimony with respect to conversations had with his brother, the de- 
ceased. The New Hampshife court, in the Parsons Case, said : 

"It Is a proper exercise of the court's discretion to aUow the surviving party 
to testify to relevant facts occurring In the lifetime of the deceased party, 
as to which the latter could not testify, if living. The exercise of the court's 
discretion in this case, in allowing th'e plaintiff to testify to facts within the 
knowledge of himself and the surviving partner only, was in accordance with 
this rule, and the exception thereto must be overruled." 

Manifestly this is not an authoritv for calling the surviving party 
to testify to statements made by the deceased. 

[2, 3] Appellant offered the appellee's answer in evidence, but the 
offer, on objection, was rejected by the court. The purpose of the offer 
was to show that the appellee, by reciting in her answer a statement 
which she alleged her husband had made to her concerning the appel- 
lant, had thereby testified in regard to that statement, and that there- 
fore it was competent for him to give testimony in relation to the same. 
This theory is rather attenuated, and not at all persuasive. If the offer 
had been accepted, it could not be said that thereby it had been estab- 
lished that, in the language of the statute, "the opposite party" had 
"first" testified "in relation to the same." The testimony would be 
charged to the appellant and not to the opposing party. While it is 
argued that the answer, being sworn to, was according to equity prac- 
tice evidence in favor of the appellee, that is immaterial, since nothing 
was claimed on that hypothesis in the trial court. The question we have 
to deal with is whether or not the court erred in refusing to receive the 
answer in evidence. We think it did not. 

[4] Complaint is made because the court did not permit the appel- 
lant to give a conversation which he had with Mr. Toomey, the attor- 
ney of his brother John, relative to the disposition of a balance which 
he claimed was due him from his brother. Mr. Toomey delivered to 
him two checks, for $250 each, and other money, on account of what 
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was due from his brother to him. He claimed this did not discharge 
John's entire debt to him, and asked Mr. Toomey about the balance. 
The latter rq)lied, according to appellant's story, that his brother John 
had invested it in a saloon [the subject of the alleged partnership], 
and that at the end of the war John would start a place and associate 
appellant with him as a partner. We think this shows that he was per- 
mitted to testify as to the disposition made of the remaining money, 
namely, that it had been invested in the saloon. 

[B] Two witnesses testified, on behalf of the appellee, to a conver- 
sation between John and Frank in the kitchen of 514 Ninth street, 
a few months before the former's death. Appellant was permitted to 
rebut what they said. He went farther, however, and testified with 
respect to statements alleged to have been made by his brother, but to 
which no reference had been made by the two witnesses. This was 
stricken out, on the ground that it was prohibited by the Code section 
heretofore referred to. In it he said that John had told him that he 
would "put him in partners at 444" ; that "when the war was stopped 
then he would draw the papers, and then the place — ^they would remodel 
it from a saloon, near-beer place — to a candy store" ; that, "if he was 
satisfied, to sell the place or rent the lease, and whatever money they 
would get out of it, to divide it up," and that he was satisfied with that. 
No prejudice could have resulted from the exclusion of this testimony, 
for its only tendency was to show that there was an agreement between 
the brothers to become partners "when the war was Istopped," and that 
Frank was satisfied with the arrangement. This is in harmony with 
the decree of the court. The place at 444 Ninth street was open for 
business before John's death in September, 1918, and his intention was 
to turn it into a candy store after the war. But appellant never worked 
in the place, nor had anything to do with the business conducted there. 

We are satisfied that no prejudicial error was committed, and the 
decree is affirmed, with costs. 

Affirmed. 
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WEINSTEIN V. JULIUS LANSBURGH FURNITURE ft CARPET CO. 

(Court of Appeals of District of Columbia. Submitted January 4, 1922. De- 
cided February 6, 1922.) 

No. 3505. 

1. Reference ^=>100 (7) -^Failure to except to auditof's flndhiKS admits they 
are correct. 

Under Code, I 254, authorizing judgment on the auditor's report, if 
no exceptions are taken thereto, failure to except to a finding in the 
report is equivalent to an admission it is correct. 
Z. Reference ^==»100(2)— Exeefrtions to subordinate finding unavailing, after 
acbnission of ultimate finding. 

Exceptions to the action of the auditor in rulings on testimony and to a 
finding that plaintiff was not bound to account to defendant for certain 
moneys,, if erroneous, are unavailing to defendant, where the ultimate 
findings by the auditor that the contract in controversy was absolute 
and not conditional, and that defendant was indebted to the plaintiff in 
the amount stated, were admitted by defendant's failure to except thereto. 
8. Reference ^=»100(2)— Exee|>tions may be taken only to items foond by 
aiufitor. 

Under Code, § 254, requiring a party excepting to the report of the 
auditor to point out particularly the items which he wishes to challenge, 
and to state the grounds of his exception, exceptions can be taken only 
to the findings — items in the report, and not to matters outside of the 
report, such as erroneous rulings on evidence, though such rulings may 
be included as grounds for the exceptions to particular items. 

Appeal from the Supreme Court of the District of Columbia. 

Action by the Julius Lansburgh Furniture & Carpet Company 
against Morris Weinstein. Judgment for plaintiff, on overruling de- 
fendant's exceptions to the report of the auditor, and defendant ap- 
peals. Affirmed. 

Joseph T. Sherier and J. W. Cox, both of Washington, D. C, for 
appellant. 

Edmund L. Jones and Frank J. Hogan, both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. The Julius Lansburgh Furniture & Carpet 
Company, a corporation, called here for convenience the company, 
sued Weinstein for $1,447.23, the balance of an account claimed to be 
due for furniture sold and delivered to the latter. Weinstein stated 
that he had purchased from the company furniture valued at $385, 
upon which he was entitled to certain credits that would reduce the 
amount to $119.56; that, in addition to the furniture just mentioned, 
he had purchased from the company other furniture for which he 
was to pay the net cost to the company, plus 12^4 per cent, and that 
the amount due was to be determined from invoices received by the 
company from the manufacturers ; that he gave the company notes in 
the sum of $11,459.83 for the estimated cost of the furniture last pur- 
chased, and paid them when they became due ; that the estimated cost 
was taken because the company could not supply the invoices at that 

^=9For other cases see same topic A KET-NUMBER In all Key-Numbered Digests A Indexet 
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time, but agreed to produce them later, and that when it did, if the 
amount shown to be due thereby was less than the sum for which the 
notes had been pven, the company would return the excess to him; 
that he frequency called upon the company to produce the invoices, 
but It refused to do so ; and that, if the invoices were produced, they 
would show that he was entitled to a credit of at least $1,000. He 
asked judgment for such stan as might be found due him after a jusl 
accounting. 

On motion of Weinstein, without objection of the company, the 
case was referred to the auditor, to audit and state the accounts and 
dealings between the parties, and to report to the court. Testimony 
was taken before him, who in due time made a report. Exceptions 
filed by Weinstein were, save one, overruled by the court, and the 
case was referred to the auditor for another report, which he later 
filed. In this he found, among other things: (a) That the invoices 
were delivered to Weinstein; (b) that the transaction in which the 
notes passed was closed by their delivery, that it was not a settlement 
based on a mere estimate or approximation of the amount due, as 
claimed by Weinstein, but that the company and Weinstein had agreed 
that the latter owed at that time the amount for which the notes were 
given, and that they were paid as alleged by Weinstein ; and (c) that 
when the action was instituted there was a balance of $1,353.87 due 
from Weinstein to the company. Six exceptions were filed to this 
report. They were all overruled by the court, and judgment for $1,- 
353.87, with interest, was entered for the company. Weinstein ap- 
peals. 

[1] No exception was taken to either finding (b) or (c). Section 
254 of chapter 4 of the Code, under which the case was referred, 
provides that judgment may be entered upon the auditor's report if no 
exceptions are taken thereto, but that, if exceptions are taken, the per- 
son excepting must point out particularly the item or items excepted 
to. Lincoln v. Virginia Portland Cement Co., 49 App. D. C. 33, 258 
Fed. 505. Failure to except to a finding, as we understand the statute, 
is equivalent to an admission that it is correct. Consequently Wein- 
stein admitted both findings (b) and (c). In other words, he has con- 
fessed that the transaction involving the notes was not conditional, 
but final, and that he is indebted to the company in the sum of $1,- 
353.87. 

[2] Exceptions were taken to the action of the auditor in rejecting 
certain testimony, and in admitting other testimony ; also to an alleged 
finding made by him that the plaintiff was not bound to account to 
Weinstein for money expended by the company in his behalf. Sup- 
pose the auditor did err in those respects; what diflFerence does it 
make to Weinstein, since he admitted tiie amount found due was cor- 
rect? 

As we understand chapter 4, the party defeated before the auditor 
must except to his ultimate finding, and to every other finding which 
he believes pre judiciously affects that finding, and must state with 
particularity the grounds of each exception. In other words, he must 
show the relation between the subordinate finding and the ultimate 
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one, and that, if his theory is correct, the ultimate one is wrong in 
whole or in part. This he cannot dd if h^ admits, as Weinstein did 
here, that the ultimate finding is free from vice. 

[3] According to section 254, only actions "grounded upon an ac- 
count, or in which it may be necessary to examine and determine up- 
on accounts between the parties," may be referred to the auditor. His 
report should contain a finding or findings showing the condition of 
the account. The exceptant must point out particularly the item or 
items-=-the findings — ^which he wishes to challenge, and "state the 
grounds" of his "exception." If in this statement he raises a ques- 
tion of law, counsel must certify that in his opinion it is "well found- 
ed." If he raises a question of fact, the litigant must swear "that the 
exceptions are not filed for delay, and that the all^ations * * * 
• in said exceptions are true to the best of his knowledge and belief." 
Whether or not a question of either law or fact exists is to be de- 
termined from the statement of the "grounds of the exception," as- 
suming them to be true. This is why the certificate is required to the 
one and the oath to the other. The question of law, of course, is for 
the court; the question of fact, briefly, but clearly and definitely, set 
forth, for the jury. 

In the present case, exceptions were taken, as we have remarked, to 
the rejection of proffered testimony, and to the acceptance of testi- 
mony, though there is nothing in the report concerning either. We 
repeat, the exceptions must be to findings — litems — ^in the report, and 
not to matters dehors the report. The statute so ordains, and it must 
be followed. Of course, "the grounds" for the exception may disclose 
matters not in the report which it is proper t;o consider, as, for ex- 
ample, if it is made to appear therein that the auditor erroneously ex- 
cluded or admitted testimony, and that this action affected the result, 
the court may, if it thinks proper, re-refer the case, with proper in- 
structions. But this does not affect the fact that the exception must 
be to the tilings, the items, the findings found in the report. 

For the reasons given, the judgment is right, and is affirmed^ with 
costs. 

Affirmed. ^ 

E. MelLHENNrS SON v. B. F. TRAPPEY A SONS (two caMB). 

( Court of Appeals of District of Columbia. Submitted January 12, 1022. 
Decided February 6, 1922.) 

Nos. 1468. 1469. 

1. Trade-murks and trade-naines and unfair comiielilloii «s»3(4), 9-— ^Tabaseo 

PeiHMr Sauce*' is a geograpliioal and deacrlptlve name. 

The words "Tabasco'' and '^Tabasco Pepper Sauce/' as applied to a 
sauce composed principally of Tabasco pepper, are geographical and 
descriptive, and are not registrable as a common-law trade-mark. 

2. Trade-maJias and trade-names and unfair competition 4$=»21 — Substantial 

adverse use preven ta registration under tcaoyear clause. 

A substantial adverse use by the opposer, even If an infringing use of 
mark, prevents the registration of a trade-mark under the ten*year clause 
of the Trade-Mark Act (Comp. St. § 9490). 

^s»For other cases see same topic & KET-NUMBER In «11 Kej-Numbered Digests a Indexes 
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S. Trade-marks and trade^nameB and onfidr eompeCltlott ^s>45H, New, toI. 7A 
Key-No. Series— Disclaimer of descriptive words unavailini:, if they arei 
dominating f eatnre. 

Where the descrlptiye words constitate the diatlnctiye and dominating 
feature of a trade-mark, a disclaimer of such words is not availing to 
prevent cancellation of mark. 

4. Trade-marics and trade^names and unfair eompelition ^=3»45H» New, toL 7A 
Key-No. S crie s P arties noi simulating trade>mBrl£ label can have trade- 
vaaA canceled as descriptive. 

A petitioner for the cancellation of a registered trade-mark, whose 
dominating feature is a descriptive word, is entitled to the relief asked, 
where his label uses the descriptive word, but shows that it was not an 
attempt to simulate the label of the registrant. 

Appeal from the Commissioner of Patents, 

Two petitions by B. F. Trappey & Sons against E. Mcllhenny's 
Son, for the cancellation of two trade-marks. From decisions of fiie 
Commissioner of Patents, canceling the trade-marks, the registrant 
thereof appeals. Affirmed. 

Francis M. Phelps, of Washington, D. C, and E. S. Rogers, of 
Chicago, 111., for appellant. 
William L. Symons, of Washington, D. C, for appellees. 

ROBB, Associate Justice. These are appeals from decisions of the 
Patent Office sustaining appellees' petition for the cancellation of two 
trade-marks registered by appellant under the so-called ten-year clause 
of the Trade-Mark Act (Comp. St. § 9490). We here re- 
produce the mark involved in' No. 1468, which differs from 
the mark in No. 1469 merely in the coloring employed : 

In appellees' petition for cancellation it is averred that 
since 1896 it has continuously manufactured and sold in 
interstate commerce tabasco pepper sauce, and that since 
about 1898 it has used the following label on its goods: 

In its answer appellant, while admitting 
that its registration was under the ten vear 
clause of the Trade-Mark Act, denies that 
the words 'Tabasco Pepper Sauce' are 
properly applicable to petitioners* said prod- 
uct, and denies that the same have ever 
been used by petitioners, except in violation 
of Mcllhenny Company's rights." It fur- 
ther avers that "independently of said r^- 
istration it has and claims the exclusive 
right to the words 'Tabasco' and 'Tabasco 
Sauce.' " 

[1] In Mcllhenny v. New Iberia E. of 
T. P. Co., 34 App. D. C. 430, which involved an application for the can- 
cellation of the word "Tabasco" registered by the appellant herein, 
we ruled that the word, being geographic and descriptive, could not 
be appropriated as a technical trade-mark. This view was adopted by 

^=9For other oases see same topic A KET-NUMBER in all Koy-Numbered Digests 6 iDdexes 
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the Supreme Court of Louisiana. New Iberia E. of T. P. Co. v. E. 
JMcIlhenny's Son, 132 La. 149, 61 South. 131. 

We directed attention in our former opinion to the significant fact 
that no application for registration of the word **Tabasco" was made 
by the Mcllhenny Company until after the expiration of the term of 
its monopoly under the patent dated September 27, 1870, for improve- 
ment in pepper sauce. In the specification of that patent it is stated 
that the invention "relates to a new process of preparing an aromatic 
and strong sauce from the pepper known in the market as Tabasco 
pepper. This pepper is as strong as Cayenne pepper, but of finer 
flavor. * * * One or two drops of it will be sufficient for any 
dish." 

In Mcllhenny Co. v. B. F. Trappey, App. D. C. — -, 277 Fed. 

615, present term, our attention was invited to an article entitled "Pep- 
per" in the Western Horticultural Review of March 7, 1853 fin the 
Library of Congress), in which it is stated that a Col. White of Louisi- 
ana had "introduced the celebrated tabasco red pepper, the very strong- 
est of all peppers of which he has cultivated a large quantity with a 
view of supplying his neighbors, and diffusing it through the state. 
* * * It is exceedingly hot, and but a small quantity of it is suffi- 
cient to pepper a large (Ssh of food." The article then states that Col. 
White had "made a sauce or pepper decoction of it, which possesses 
in a concentrated and intense form, all the qualities of the vegetable, 
a single drop of this sauce will flavor a whole plate of soup or other 
food," It thus appears that, as applied to pepper sauce composed 
principally of tabasco peppers, the words "Tabasco Pepper Sauce" are 
aptly descriptive, and hence not registrable as a common-law mark. 
In other words, we adhere to our earlier decision. 

[2] It is now contended that appellees' use of the word "Tabasco" 
during the ten-year period (1895-1905) was an infringing use and 
therefore not a bar to registration under the ten-year clause. This con- 
tention is without merit, since appellees' use was substantial, open, and 
adverse. Davids Co. v. Davids. 233 U. S. 461, 466,^ citing In re Cahn, 
Belt & Co., 27 App. D. C. 173, 177 ; Worster Brewing Corp. v. Rueter, 
30 App. D. C. 428, 430, 431 ; In re Wright, 33 App. D. C. 510. 

[3] In Beckwith v. Com. of Patents, 252 U. S. 538, 40 Sup. Ct. 414, 
64 L. Ed. 705, cited by appellant, there was a disclaimer of the descrip- 
tive words of the trade-mark. Here the right to the exclusive use of 
the descriptive words is asserted. Moreover, in this case the descriptive 
words constitute the distinctive and dominating feature qjE the mark, so 
that a disclaimer would not help appellant. In the Beckwith Case it 
was recognized that the design of the trade-mark may be "so simple as 
to be a mere device or contrivance to evade the law and secure the 
registration of nonregistrable words," as in Nairn Linoleum Co. v. 
Ringwalt Linoleum Works, 46 App. D. C. 64, 69, cited by the Supreme 
Court. In other words, if the descriptive words dominate the mark a 
mere disclaimer will avail nothing. 

[4] An examination of appellees' label shows that it is not attempt- 
ing to simulate the label of appellant ; that is to say, so far as this rec- 
ord discloses appellees are selling Trappey's Tabasco Sauce, as dis- 

' Z4 Svp. Ct. ^a, 38 L. Bd. 1046. 
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tinguished from Mcllhenny's Tabasco Sauce. Appellees therefore 
have the right to seek the caticellation of appellant's mark. Levy & Co. 
V. Uri, 31 App. D. C. 441. A refusal to cancel appellant's mark would 
amount to a ruling that no one other than appellant is entitled to sell, 
under its proper name, sauce made from tabasco peppers. 

The decisions are affirmed. 

Affirmed. 

Mr. Justice HOEHLING, of the Supreme Court of the District of 
Columbia, sat in the place of Mr. Chief Justice SMYTH in the hearing 
and determination of this appeal. 



CHALI^IAN Y. DE VOE. 

(Court of Appeals of District of Columbia. Submitted January 10, 1922. De- 
cided February 6, 1922.) 

No. 1462. 

1. Patents ^=s>91(l)— Junior applicant has burden of proof In interfereoeo 
proceeding. 

In interference proceedings, the junior party has tbe burden of proof. 
Z. Patents ^=>U^{l)^vtdgineni ^ offiee tribunals on question requiriiq^ 
Icnowle^ of drawings is entitled to great weiglit 

Where the question whether drawings of the senior party in interfer- 
ence proceedings, in connection with the statements in the specifications^ 
disclosed the claims in issue was very close and its determination re- 
quired a thorough knowledge of drawings, supplemented by the ability 
to apply specifications to drawings, as to which the Patent Oflace tribu- 
nals were experts, their judgment is entitled to great weight 
3. Patents ^=:»113(7) — Concurrent fln&«B of ttiree tribunals as to priority 
not reversed unless cleajrly wrong. 

Where the three tribunals of the Patent Office concurred in holding that 
the senior party was the prior inventor, their finding will not be reversed 
unless it appears to be clearly wrong. 

Appeal from the Commissioner of Patents. 

Interference proceedings between John E. Chalman and Albert H. 
De Voe, senior applicant. From a decision of the Commissioner of 
Patents awarding priority to the senior applicant, the junior applicant 
appeals. Affirmed. 

C. L. Sturtevant and E. G. Mason, both of Washington, D. C, for 
appellant. 

Gifford & Bull and George F. Scull, all of New York City, for appel- 
lee. 

SMYTH, Chief Justice. This is an interference proceeding relative 
to an attachment for sewing machines having a folding device for use 
in forming a hem around the edge of a circular garment. Counts 1 and 
4 illustrate the four counts of the issue. They read thus : 

• ^s9For other oiieea ««• sAme topic A KBY^NUMBER In «11 Ke^r-Kumbered Digests h Indexes 
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1. In combinatioii with stitch-forming mechanism, a hemmer haying a heoi 
folding cavity defined hy an upwardly tumedr guide-wall terminating in an 
overhanging flange and an oppositely arranged guide-wall and lip, said lip 
being lower than said oyerhanging flange and retractable whereby a circular 
hem may be completed 'without stopping the stitch-forming mechanism. 

4. In a hemmer having a hem-cavity, a lip defining a portion of said hem- 
cavity and means including a spring for permitting said Up to be bodily re- 
tracted horizontaUy to enable the uninterrupted completion of a circular hem. 

[1] Chalman is the junior party, and therefore has the burden of 
proof. He moved to dissolve the interference on the ground that Dc 
Voe could not make the claims of the issue. There were five counts at 
that time. His motion was sustained by the law examiner, who was 
overruled on appeal by the Board of Examiners in regard to all the 
claims save No. 1. No appeal was taken with respect to the ruling on 
the last-named claim, and the original counts 2 to 5 were renimibered 
1 to 4, inclusive, which now constitute the claims of the issue. 

As to De Voe's right to make the claims, it is contended that he can- 
not do so because tiie movable lip shown in his application is not so 
arranged as to be in the line of stitching when the stitching of the hem 
is nearly completed, and that this lip is movable only for the purpose 
of permitting the work to be withdrawn from the attachment. In De 
Voe*s original application occurs this: 

"When the hem is completed, retraction of guide plate 19 will expose the 
hem cavity and permit the work to be withdrawn from the attachment, as 
will be understood without further explanaticm." 

The law examiner, basing his conclusion largely upon this state- 
ment, said that since De Voe's drawing did not unmistakably disclose 
the construction and operation covered by the counts, it must be held 
that the statement governed, and consequently he sustained the motion 
to dissolve. 

The examiners in chief did not attach as much importance to the 
statement as did the law examiner. They held that the drawing illus- 
trates a structure which forms the seam at the edge of the hem so that 
the lip 19 must be retracted before the hem can be completed. They 
further pointed out that there are other statements which are inconsist- 
ent with the one relied on by the law examiner, and which tend to sup- 
port the drawings, and from a consideration of the drawings and the 
statements they reached the conclusion that De Voe was entitled to 
make the claims. The matter then went back to the examiner of in- 
terferences, who, of course, followed the judgment of the examiners in 
chief with respect to the right to make the claims, and, having decided 
that Chalman had failed to overcome De Voe's date, awarded the 
latter priority. Upon appeal from his decision the examiners in chief 
again thoroughly considered the question of De Voe's right to make 
the claims, but refused to recede from their former holding. For 
substantially Ihe same reasons as those given by the examiners in 
chief, the Commissioner affirmed their decision. 

[2] The question involved is very close. To determine it requires 
a tnorough knowledge of drawings, supplemented by the ability to ap- 
ply specifications to drawings. The Patent Office tribunals are expert 
in this line, and their judgment is entitled to great weight. We luive 
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studied the case in the light of the arguments made in behalf of Chal- 
man, and we believe that the conclusion of the Commissioner is cor- 
rect 

[3] Concerning the question of priority, the three tribunals of the 
Office concurred in holding that De Voe was the prior inventor. We 
will not reverse such a finding, according to our well-established rule, 
unless it appears to be clearly wrong (Flora v. Powrie, 23 App. D. C. 
195 ; Bourn v. Hill, 27 App. D. C. 291 ; Gammeter v. Thropp, 42 App. 
D. C. 564; Jobski v. Johnson, 47 App. D. C. 230), and it does not ap- 
pear so in this case. 

The decision of ttie Commissioner of Patents is affirmed 

Affirmed. 



CLEBIENT V. MeQUilRRIB et aL 

(Court of Appeals of Dlstrlet of Golnmbla. Submitted January 10, 1922. De- 
cided February 6, 1922.) 

No. 1464. 

1. Patents «s»118(7)— -Deefsion of three office tribunals sastalned anlesa 
cleaii7 vmmg. 

Where the three tribnnals of the Patent. Office concurred in a finding 
In interference proceedings, the opposing party cannot prevail on appeal 
unless he establishes clearly and conyindngly that the Commissioner was 
wrong. 
Z. Patents ^=3^1^— Objection Joint. awlieants dl<i not siiow Joint eoneeption Is 
tecfanlcaL 

A contention in interference proceedings that joint applicants had 
failed to establish Joint conception is technical and is not favored by the 
law. 
S. Patents <8b>91(1)— Joint invention p ie sunie a tnm Joint aniUeatioii. 

A presumption of joint inv^ition arises from tiie filing of joint appli- 
cation, which cannot be overcome except by dear and unequivocal evi< 
dence. 

4. Pkitents «s»91 (4)— -Evidence iielci to siiow Jcrfnt inventloD by Joint appli- 



Evidence that joint applicants were employed by the same company 
and that they began working together on the device prior to the con- 
ception by the adverse party in interference proceedings held to establish 
a joint conception by them prior to the conception of the adverse party. 
i. Patents ^=s»91 (4) —Evidence held to show diligence by prior inventors. 

Evidence that prior inventors were preparing their applications at 
the time the subsequent inventor entered the field and continued their 
efforts in that direction without unreasonable delay, though they may 
not have pursued the most expeditious course, shows reasonable diligence, 
which is all they were required to exert 

ft. Patents <e==»113 (7)— Diligence is a question of fact. 

Whether there was diligence by the senior inventors is a question of 
fact, as to which the concurrent findings of the three Patent Office tribu- 
nals will not be reversed unless palpably wrong. 

4s9Por oai«r cmm tee auae topic a KET-NUMBBR in aU Key-Numbertd DigMts 6 Indnm 



Digitized by 



GooQle 



588 278 FEDERAL REPORTER 

Appeal from the Commissioner of Patents. 

Interference proceedings between Edward E. Clement and James 
L. McQuarrie and another. From a decision of the Commissioner of 
Patents awarding priority to McQuarrie and another, Clement appeals. 
Affirmed. 

Horace A. Dodge, of Washington, D. C, and William G. McKnight, 
of New York City, for appellant. 

J. G. Roberts and G. Willard Rich, both of New York City, for ap- 
pellees. 

SMYTH, Chief Justice. Clement complains of a decision of the 
Commissioner of Patents in an interference proceeding involving semi- 
automatic telephone systems. The issue consists of 28 counts, of which 
the following are examples : 

1. In a telephone exchange system, the combination with a number of opera- 
tors* connecting circuits, of mechanical line switching mechanism for each 
connecting circuit adapted to connect said circuit with the desired line, a 
controller for operating any one of said mechanisms, means for associating 
said controller with any one of said connecting circuits to operate its in- 
dividual switching mechanism, and means actuated when said controller Is 
taken for use by one connecting circuit for automatically locking out the other 
circuits therefrom. 

2. The combination with a plurality of connecting circuits, of switchinir 
mechanism associated therewith, a sending device, said circuits being all 
normally in operative relation to said sending device, and electromagnetic 
means operated when said sending device is taken for use by one circuit for 
removing the remaining circuits from operative relation to said sending 
device. 

13. The combination with a plurality of connecting circuits of switching 
mechanism associated therewith, a series of sending mechanisms, and means 
whereby the first idle sending mechanism of the series may be automatically 
associated with any one of said circuits. 

14. The combination with a number of connecting circuits, of a mechanical 
line switching mechanism for each circuit, a series of sending meehauie;ms, 
and means whereby the first idle sending mechanism may be automatically 
associated with any one of said circuits taken for use. 

[ 1 ] There are two applications of McQuarrie and BuUard's, and one 
of Clement^s. McQuarrie and BuUard's first was filed September 27, 
1906, and the second, February 5, 1907. It is conceded that Clement is 
entitled to March 15, 1906, as the date of his conception and construc- 
tive reduction to practice. The three tribunals of the Patent Office 
found against Clement. He cannot prevail here unless he establishes 
clearly and convincingly that the Commissioner was wrong. Chalman 
v. De Voe, App. D. C. , 278 Fed. 585, this day decided. Clem- 
ent took no testimony, but stood on the date just mentioned. He chal- 
lenges the correctness o£ the Commissioner's decision upon two 
grounds, namely: (a) That McQuarrie and Bullard failed to estab- 
lish joint conception prior to his date ; and (b) that, if they did estab- 
lish it, they were not diligent when he came into the field. 

[2] The first contention is technical, and is not favored by the law. 
Sieber & Trussel Manufacturing Co. v. Chicago Binder & File Co. 
(C. C.) 177 Fed. 439; De Laski & Thropp Circular Woven Tire Co. 
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V. William R. Thropp & Sons Co. (D. C.) 218 Fed. 458; Selectasine 
Patents Co. v. Prest-O-Graph Co. (D. C.) 267 Fed. 840. 

[3] There is a presumption of joint invention flowing from the 
filing of a joint application which cannot be overcome except by clear 
and unequivocal evidence. Consolidated Bunging Apparatus Co. v. 
Woerle (C. C.) 29 Fed. 449; Selectasine Patents Co. v. Prest-O-Graph 
Co., supra ; Lemp v. Randall, 33 App. D. C. 430 ; Yemiker v. Nesbitt, 
48 App. D. C. 250. 

[4] Moreover, there is testimony, apart from the applications, that 
supports the conclusion of joint invention. At the time when it is 
said the invention was conceived by them they wej^e employed by the 
Western Electric Company. McQuarrie was in charge of telephone 
exchange development, and Bullard was a telephone engineer who 
reported to him. McQuarrie said that he and Bullard began to work 
together on semi-automatic systems in the latter part of 1904 or early 
in 1905 ; that in 1904 they had formed some idea with regard to the 
equipment, prepared some circuits, and made a few demonstrations in 
the laboratory ; and that the system described in the joint applications 
involved in this case g^ves a detailed description of the one they were 
working on at that time. Nothing in the record is sufficient to over- 
come the effect of the applications coupled with this testimony, nor even 
of tlie applications when taken alone. 

[5] With respect to the question of priority, it is clearly established 
that McQuarrie and Bullard had knowledge of the invention before 
March 15, 1906. This is not seriously denied. As to their diligence, 
the record shows that they were at work preparing their applications 
before and at the time Clement entered the field, and continued their 
efforts in that direction without unreasonable delay until their applica- 
tions were filed. Perhaps, as was observed by the examiner of inter- 
ferences, they did not pursue the most expeditious course, but they 
were doing something towards the end in view from the date of con- 
ception until the cases were actually filed. Being the first to con- 
ceive, they were not required to exert more than reasonable diligence. 
Dickinson v. Swinehart, 49 App. D. C. 222, 263 Fed. 474. There is 
no analogy between the present case and Clement v. Roberts (App. D. 
C.) 273 Fed. 757. There the court found that Roberts .did nothing 
for nearly nine months upon the invention in issue. He devoted his 
time to an improvement not called for by the claims of the interference, 

[8] Whether there was diligence is a question of fact. We certainly 
cannot say on this record that the concurring opinions of the three 
tribunals of the Patent Office on this question are palpably wrong. 
Thomson v. Pearsons, 50 App. D. C. 273, 270 Fed. 1013 ; Anglada v. 
Moyer, 50 App. D. C. 395, 273 Fed. 359. 

The decision of the Commissioner of Patents is affirmed. 

Affirmed* 
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In re PRESCOTT et aL 

(C5ourt of Appeals of District of Columbia. Submitted January 0, 1922, De- 
cided February 6, 1922.) 

No. 146D. 

L Patents 48s»26 (2)— Combination of three typw •< tire dmngtng devlees in 
one wlieel Inld inventioOi 

The combination in one wheel of the three existing systems of tire 
changing device, demountable wheels, demountable rims, and quick de- 
tachable rims, produced a new result and disclosed invention entitling the 
inventor to a patent 

2. Patents <8=s>3$— Doubt as to inTentioo is resolved in favor of appiioant. 

Where the question as to invention or mere mechanical skin is dose, 
the doubt is resolved in favor of the applicant 

3. Patents <8=s>113 (8)— Applicant limited to 1 daim out of 16. 

Where 1 claim out of the 16 erroneously rejected by the Patent Office 
comi^etely covered applicant's contribution to the art, the rejection of the 
other claims will be affirmed to avoid inviting controversy and litiga- 
tion. 

Appeal from the Commissioner of Patents. 

Application by Sydney I. Prescott and another for a patent for an 
automobile wheel equipment. From a decision of the Commissioner of 
Patents rejecting 16 claims, the applicants appeal. Affirmed as to 15 
of the 16 claims, and reversed as to the other claim. 

Robert F. Rogers, of New York City, for appellants. 

T. A. Hostetler, of Washington, D. C., for Commissioner of Patents. 

ROBB^ Associate Justice. Appeal from a decision of the Patent 
Office rejecting claims 1 to 6, inclusive, 13, 18, 22, 23, 24, and 26 to 
31 inclusive in an application. Claim 28, in our view, fairly covers 
what applicant has done, and therefore is here reproduced : 

"28. In a wheel equipment standardizing device, the combination with a 
hrth, of a disc body removably mounted on said hub and having an integral 
seat for fully supporting a tire rim. and a quick-detachable tire rim remov- 
ably mounted on said seat, whereby a tire may be removed either alone, or 
with the rim as a unit, or with the rim and body as a unit" 

In their specification applicants say : 

"Heretofore passenger motor cars have been equipped with one of three dis- 
tinct types of wheels, one type having nondemountable bodies and nondemount- 
able rims, another having nondemountable bodies and demountable rim^ and 
the other having demountable bodies and nondemountable rims. Some car 
users prefer one type, some another. To meet t^e demands of the trade it has 
heretofore been necessary to manufacture several sizes of each type^ and this 
necessitated the manufacture of as many sizes of tires, with numerous oversizes. 
The cars of each maker are supplied with wheels of one of the above mentioned 
types as standard equipment. In so far as the wheels are concerned, each oar 
satisfies only one of the three classes of users. To satisfy the other classes the 
wheels must be changed. To change the type of wheels on a built car involves 
not only the cost of the new wheels but the cost of refitting their hubs. 
This is an expensive proceeding which takes time and is usually a source of 
considerable annoyance, but it has been unavoidable. * * * The present 

^s»For oUier cmm Me vame topic A KBT-NUMBBR In all Key-Nnmbared Dlcesta * Indczas 
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wbeel obviates all of these difflcnlties by Including In a practical single wheel 
organisation the heretofore distinguishing features of all three types, the 
wheel being capable of use In either of the three ways without change, loss 
of time, or additional cost * * * The present wheel Is In a broad sense a 
practical wheel of a new type, which, since It Is capable of use without change 
on all passenger cars and In either of the three ways desired, may be termed 
a universal type*" 

The question at issue was thus tersely stated by the Commissioner: 
"Hie gist of this case appears to be whether or not It Is invention to pro- 
vide a wheel with three 'tire changing systems' and thus so fit out a car that 
the buyer may obtain as standard equipment his preference of tire changing 
device. The three 'systems* are: Demountable wheels, demountable rims and 
Q. D. or quick detachable rims, each of which Is In common use and la pre* 
ferred by some operators." 

[1-3] In applicants' combination certain material capabilities of 
three wheels of the prior art are combined. While it is true that each 
element of the new combination is old, we do not think it may be said 
that each of these elements functions independently of and without 
reference to the others, for in combination they form a unitary struc- 
ture wherein each element necessarily supports and supplements the 
others. Through the combination a new result is effected, namely, a 
whed possessing certain essential characteristics of three wheels of the 
prior art. In this respect the case differs from Grinnell Washing Mach. 
Co. V. Johnson Co., 247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. 
Although the question is close, we incline to the view that the idea in- 
volved something more than mechanical ability. In such a case we re- 
solve the doubt in favor of the applicant. In re HuflF, 48 App. D. C. 
258. Inasmuch, however, as claim 28 completely covers applicants' 
contribution to the art. there is no reason for allowing a large number 
of claims and thus inviting controversy and litigation. 

The decision therefore will be affirmed as to claims 1 to 6, inclusive, 
13, 18, 22, 23, 24, 26, 27, 29, 30 and 31, and reversed as to claim 28, 

Affirmed in part and reversed in part 
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QUAKER CITY CHOCOLATE & CONFECTIONERY CO^ Inc^ T. KEKNAN. 

(Court of Appeals of District of Columbia. Submitted January 11, 1022;. 
Decided February 6, 1922.) 

No. 1466. 

Trade-marks and trade-names and unfair competition ^=s>AZ — ^"Quaker MaidT 
held likely to be oonftised with ''Quaker City" as majic for candy. 

Tbe use of the words "Quaker Maid'* as a trade-mark for candy is 
likely to create confusion in the trade with an existing trade-mark, 
"Quaker City," which was placed in the same position on the package 
and in similar letters, so that the owner of tlic latter mark la entitled to 
prevent the registration of the former as a trade-mark. 

Appeal from the Commissioner of Patents. 

Application by Christine M. Keman for registration of a trade- 
mark, opposed by the Quaker City Chocolate & Confectionery Com- 
pany, Inc. From a decision of the Commissioner of Patents against 
the opposer, the opposer appeals. Reversed. 

Charles H. Howson and Rennard N. Ware, both of Philadelphia, 
Pa., for appellant. 
Joshua R. H. Potts, of Chicago, 111., for appellee. 

VAN ORSDEL, Associate Justice. This is a trade-mark opposi- 
tion, in which appellant company opposes the registration by appellee 
of the words "Quaker Maid" as a trade-mark for candy. 

It appears that, long prior to appellee's use of the mark appellant 
had used the words "Quaker City" as a trade-mark for candy. The 
marks are both printed in script, and similarly situated on the pack- 
ages; hence the only question here presented is the likelihood of 
their use creating confusion in trade. 

The Examiner of Interferences sustained the opposition, but was 
reversed by the Commissioner. We think the Examiner was clearly 
right. The goods on which the respective marks are used are the 
same, and would, undoubtedly, be known to the trade as "Quaker 
Candies." 

The distinguishing features of the marks and the manner in which 
they are used are not so pronounced as to insure the purchasing public 
against deception. 

The decision of the Commissioner is reversed. 

^ss>For other cases see same topic & KBT -NUMBER In all Key-Numbered Digests * Indezen 



Digitized by 



Google 



HAMILTON COUNTY, TENN. V. DAVIS 593 

(278 P.) 

HAMILTON COUNTY, TENN., v. DAVIS. 

(Circuit Court of Appeals, Sixth Circuit March 17, 1922.) 

No. 3531. 

Counties ^=3 1 24 (3)— Contract with bridge engineer In excess of amount autfiorlreil 
held not ratified. 

Where a county, which was authorized to expend a limited amount for 
the construction of a bridge, contracted with an engineer to superintend 
the construction and to pay him a percentage on the contract price, with 
the understanding that his plans would not be adopted unless the bridge 
could be constructed under them within the limit fixed by statute, and 
thereafter it was found necessary to contract for additional work not 
called for by the specifications, which additional work cost more than the 
amount originally limited, and, on ascertaining that fact, the county dis- 
missed the engineer. Private Acts Tenn. 1917, c. 26, ratifying the county's 
contracts in excess of the original cost of the bridge, did not ratify the 
contract with the engineer, if that could be construed to provide for com- 
mission on the amount of the cost in excess of the original limit. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee. 

Action by Benjamin H. Davis a^inst the County of Hamilton, Tenn. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded for a new trial. 

The county In which the city of Chattanooga Is located desired to build a 
bridge across the Tennessee river. For that purpose the county employed Mr. 
Davis, the defendant In error, as consulting engineer, and agreed to pay him 
for his services in planning the bridee and supervising its erection a 5 per 
cent, commission upon Its cost. In the course of the erection it was found 
that extensive changes were necessary in the plans and much expense was 
incurred beyond that contemplated. A controversy arose between the county 
and the engineer. He was discharged, and the work was completed under 
other supervision. Thereupon he brought this suit against the county in the 
court below, claiming that his total compensation, for his commission and 
extras, should have been about $73,000. admitting payments and offsets 
amounting to about .$25,000 and asking judgment for the balance of $48,000. 

Upon a Jury trial he recovered a verdict of $15,000, and had judgment for 
that amount. The county brings the case here under a writ of error, relyfng 
in one form or another upon the defense that there had been no authority on 
the part of the county or its agents to make a contract for a commission upon 
any sum in excess of $500,000, and that, if any such more extensive contract 
had been made, it had not been ratified. 

The basis of the controversy is found in chapter 25 of the Private Acts 
of 1913 (Extra Session) of the Tennessee I>egislature. It provides in section 
1 that the county "is hereby authorized and empowered to construct a bridge 
♦ * * and to issue and sell for the purpose of paying for the same its nego- 
tiflble coupon bonds in an amount not exceeding $5CK>,000." Upon the one 
side, it is claimed that the authority of the county and of its agencies was 
thereby limited to the erection of a bridge within the specified cost. Upon the 
other side it is insisted that other statutes gave the county general authority 
on this subject, and that the only effective limitation of this particular stat- 
ute was as to the amount of bonds which could be issued for this purpose. 

Shortly after the passage of the act, the proper county authority (being the 
county court) appointed a committee, known as the "Tennessee River Bridge 
Committee," with specified powers and restrictions, among which were: "(4) 
After the design of the said bridge is adopted by the committee and approved 
by the War Department, to advertise for bids for the erection of same and to 

tffeaFor otiier cases see same topic A KEY-NUMBER io all Key-Numbered Digests & Indexes 
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let the contract for the building of said bridge to the lowest and best bidder, 
provided the total cost of the erection should not exceed five hundred thousand 
doUars." 

Thereupon the committee advertised, requesting bridge engineers to sub- 
mit competitive designs and estimates, and stated in the advertisement that 
the county had voted a bond issue of $500,000 for the erection of such bridge. 
Davis wrote the committee requesting some information, and the committee 
replied, saying among other things, "cost of structure complete must not 
exceed $500,000.*' On March 27, he submitted to the committee a letter in 
which he said: "For 6 per centum of the total cost of the bridge and ap- 
proaches, inclusive of movable ^pan, I agree to do the full and complete en- 
gineering of the structure." He tiien specified what the services would be, and 
among other things said: "Your committee shall have its own free choice as 
to which type of movable span it prefers and the appropriation will permrt" 

To this the committee replied with a letter to Davis, saying that: "Condi- 
tioned on your securing the approval of the War Department of a span for a 
concrete bridge, acceptable to our committee, within a reasonable length of 
time to be determined by the said committee, you will be awarded the contract 
as consulting engineer for the construction of said bridge, as per your pro- 
posal contained in your letter of the 27th of March." 

Thereafter, under Davis' supervision, borings were made at points on the 
bank and in the river, to determine the foundation conditions for the piers, 
and he prepared complete plans and specifications. He reported to the com- 
mittee that there were going to be several bids, and he thought. they would be 
low enough so as to build the bridge within the appropriation. Somewhat 
later he applied to the committee for a payment on account of his services. In 
reply the committee recited the understanding between them that, if it was 
found that the bridge which he was designing could not be built within the 
appropriation, he should be paid a reasonable price for his services so far ren- 
dered, and further reciting that, since it could not be ascertained until tiie 
bids were in whether the bridge could be built within the appropriation, an 
advance payment was thereby offered to him, to be considered as a part of the 
proposed reasonable compensation in cAse the bridf^e could not be built for 
the sum named, or as a payment on account of the 5 per cent, commission in 
case a contract should be made with a bidder to construct the bridge for a 
price within the $500,000 limit This payment was accepted by DavLs without 
question as to the conditions. 

When the bids were opened they were such that it was apparent that 
contracts could be let to responsible bidders for about $460,000 based upon 
Davis' estimate of quantities, and computed upon the unit plan. A formal 
contract was then made between Davis and the committee, by which his 
duties as consulting engineer were specified and the committee agreed to pay 
him a commission of 5 per cent, "on the total cost of the entire construction 
and completion of the bridge." The contract contains no reference to the 
proposed cost of the bridge* excepting as it says: "Upon the award of any 
contract or contracts for the construction of said bridge and approaches, the 
estimated amount of the full commission shall be determined, and one-half 
of the same, less total previous payments, shall then be paid." 

Thereupon the committee reported to the county court that it had em* 
ployed Mr. Davis at a fee of 5 per cent, of the cost of the bridge and that 
contracts had been negotiated with bidders for its erection at a cost of not 
more than $460,000, and the county court thereupon passed a resolution rati- 
fying these building contracts. The contract with Davis is dated October 2d^ 
1914, and the contracts with the bidders are dated one October Slst and one 
November 23d, but they are pursuant to the informal awards made by the 
committee, prior to or simultaneously with the contract with Davis; all 
three contracts were practically part of one transaction, and the bridge con- 
tracts included the Davis plans and specifications. 

It turned out that the bridge as completed cost more than $1,000,000. 
Some changes were made by the committee, and for which Davis carried no 
responsibility, but these did not take the cost substantially above $500,000. 
The chief trouble was that the borings for the pier foundations, put down 
under Davis' supervision, had either been made unskiUfully or else be hiul 
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tailed to draw the right conclusions therefrom. It became necessary to carry 
these foundations very much deeper and to make them larger than Davis 
planned, and these changes gave rise to the bulk of the additional cost 

Frank Spurlock, of Chattanooga, Tenn. (Brown, Spurlock & Brown 
and Bartow Strang, all of Chattanooga, Tenn., on the brief), for plain- 
tiflf in error. 

Carlyle S. Littleton, of Chattanooga, Tenn. (Littleton, Littleton & 
Littleton, of Chattanooga, Tenn., on 3ie brief), for defendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). The 
questions which are specially presented are whether the committee had 
authority to make with Davis a contract which would entitle him to 
commission upon more than $500,000, and whether, if there was lack 
of authority, there was subsequent ratification. We take up the latter 
question first. 

As the necessity for additional work developed, the committee ac- 
cepted the situation and proceeded with the work, some of it by appli- 
cation of the unit clauses in existing contracts, and some of it by new 
and additional construction contracts. After the proceeds of the 
$500,000 bond issue were exhausted, the county cgurt, on the credit 
of the county, borrowed from New York banks an additional $550,- 
000, and gave the notes or obligations of the county therefor, and 
thereupon paid, as far as this fund would go, the surplus cost. The 
county accepted and used the bridge. However, at about the time the 
$500,000 limit was reached, Davis was discharged, and he rendered 
no further service, although continually offering to do so. It is not 
clear — ^to say the least — that the county ever received the benefit or 
result of Davis' services beyond the extent to which they would have 
been due under a contract limited to $500,000. 

In this situation the Legislature of Tennessee passed chapter 26 of 
Private Acts of 1917, the pertinent parts of which are as follows : 

"Wbereas, said Hamilton county, Tennessee, also owes a balance of $550,* 
000.00 for the work of completing the Market Street bridge across the 
Tennessee river at Chattanooga, which amount it !s obligated by contract to 
pay: ♦ • • 

"Section 1. Be it enacted by the General Assembly of the state of Tennes- 
see, that the several contracts and obligations of said county, as set forth in 
the preamble thereto, be, and the same are hereby in all things ratified, val- 
idated and confirmed. 

"Sec. 2. Be it further enacted, that for the purpose of paying Its said 
fiddebtedness, and meeting its said obUgations, the said county of HamUton, in 
the state of Tennessee, through its quarterly county court, be, and it is hereby 
authorized, empowered and directed to issue and seU four separate issues of 
its negotiable coupon bonds, as follows: • • • 

^550,000.00, the proceeds of which shall be used in paying off the balance 
of expense of completing the work of building the Mkzket Street bridge 
across the Tennessee river at Market street." 

The bonds were issued and sold, and with the proceeds the New 
York loans paid off. It is in this conduct of the county, and in this 
act^ of the Legislature, that the trial court found unquestionable ratifi- 
cation. We think this findingr did not sufficiently distinguish between 
the contract with Davis and the construction contracts for the bridge^ 
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which construction contracts had been developed into and succeeded 
by the New York loans. 

The invalidity of the Davis contract, on the theory of ultra vires, 
cannot be determined once for all by. the mere words of the contract. 
They disclose no excess of promise beyond power. There was no doubt 
of the authority to make the contract to pay commissions upon any 
sum not exceeding $500,000. It is only after the contract has been 
rightfully applied to an expenditure of that amount, and it is sought 
to apply the general language to a further sum, that the question of 
ultra vires arises. There is no necessary inconsistency between a 
concession that the contract was, for certain applications, valid from 
the beginning, and the claim that, for the application now involved, 
it was invalid from the beginning. It might need ratification for the 
latter effect, though not for the former. 

Undoubtedly, by accepting and using the bridge (if not before), the 
county ratified the action of the committee in building the greater 
structure. Undoubtedly the Legislature ratified the — ^perhaps — ^un- 
authorized acts of the county in borrowing the additional $550,000 and 
pledging its credit therefor. But if, in truth, the committee had been 
authorized only to make a contract with Davis to pay him not to ex- 
ceed $25,000 in commissions, and if, in truth, it had made a contract 
under which he might become entitled to claim $50,000, we see nothing 
in the action of the county, or of the state, which would ratify the 
expanded or unauthorized portion of that contract. The proposition 
seems to be that where the committee had agreed to pay Davis com- 
missions on $1,000,000, and where it had power to agree to pay him 
only half that amount, and where it had pledged the credit of the coun- 
ty to others than Davis for $550,000 more than it had any right to do, 
but had not used his continuing services during the excessive expend- 
iture, the ratification of the latter unauthorized act is also a ratifica- 
tion of the former. We cannot accept that conclusion. We think the 
court was in error in charging that there had been ratification as mat- 
ter of law, and in withdrawing from the jury the question of original 
lack of authority. Of course, in reaching this result we have recited 
only the tendency of the evidence. 

It does not seem advisable to undertake to determine the question 
of authority by the county or by the committee to make a contract 
which would be valid upon any basis of computation above the $500,- 
000 limit; nor to determine whether, when all the transactions are 
taken together, a limitation of this kind ought to be read into the con- 
tract as being a part of the identification of the bridge about which the 
parties were dealing. We cannot be sure that this record satisfacto- 
rily and completely presents any issue save that of ratification. 

Accordingly, the judgment is reversed and the case remanded for 
a new trial. 
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TENNESSEE FINANCE CO. v. THOMPSON. 
In TO MOSELEY. 

(arcult Court of Appeals, Sixth Circuit. February 7, 1022.) 

No. 3621. 

1. Bankruptcy ^=>440 — Claim ot forfeiture of assignment of wa^es lieeause of 

usury presents ^oontroversy arislDir in Irauilcrupitcy.'* 

A petition by the trustee in bankruptcy, setting forth a claim to wages 
earned by ^he bankrupt under an assignment of such wages, which the 
trustee alleged was void, because an evasion of the usury statute, pre- 
sents a ''controversy arising in bankruptcy," reviewable by appeal. 

[EA. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Controversy Arising in Bankruptcy Proceedings.] 

2. L'SQiy ^=s>18— Nature and not form is eousidered. 

In determining whether a transaction whereby an employee assigned 
his wages to another was void for usury, under Shannon's Code Tenn. § 
3522a21, or sustainable as a bona fide sale of wages, the real nature of 
the transaction is to be considered, and not the form adopted by the par- 
ties, and the nature of the transaction is a question of fact 

3. Banicnipicy «=>467*-Findings of referee, affirmed by District te4m not 

set aside, cKeept for plain nastaJke. 

A finding by the referee in bankruptcy, affirmed by the District Judge, 
will not be set aside on appeal, on anything less than a demonstration of 
plain mistake. 

4. Usury ^^=>111 — ^Evidence held to sustain finding afisigiiment was usurious 

loan. 

Evidence held to sustain the finding of the referee in bankruptcy, con- 
firmed by the District Court, that an assignment of wages by the bank- 
rupt, which in form was an absolute sale thereof for cash, was in fact in- 
tended by the parties as a loan at a rate of interest exceeding that per- 
mitted by Shannon's Code Tcnn. § 3r»22a21. 

5. Dankruptoy <S=>314 (3) —Usurious elaim is void as to all genuine ereditors. 

A usurious claim is void as to all genuine creditors, so that the 
trustee in bankruptcy, in seeking to avoid such claim, need not show that 
he represented creditors whose claims antedated the claim in contro- 
versy. 

6* Banlcruptcy ^=9467— Fetitlon for rehearing is addressed to District Court's 
diseretfon. 

A petition for rehearing of a claim in bankruptcy, which amounted to 
no more than a request for reargiimont or reconsideration, was addressed 
to the discretion of a District Judge, and is not reviewable. 

Appeal from the District Court of the United States for the Middle 
District of Tennessee ; Edward T. Sanford, Judge. 

In the matter of the estate of Frank G. Moseley, bankrupt. Peti- 
tion by Robert W. Thompson, as trustee in bankruptcy, against the 
Tennessee Finance Company and others, to have determined the right 
of the respondents to the wages earned by the bankrupt, under as- 
signment of such wages. From an order denying the right of re- 
spondents to the earned wages, the named respondent appeals. Af- 
firmed. 

■ . — u ■ , 
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R. C. Boyce, of Nashville, Tenn., for appellant. 
Bass & Sims and Byrd Douglas, both of NashviUe, Tenn., for ap- 
pellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. At the time of bankruptcy the Nash- 
ville Terminals owed the bankrupt a sum of money as wages earned by 
the bankrupt as its employee. The bankrupt had assigned specific por- 
tions of this indebtedness to each of three companies, styling them- 
selves, respectively, as a "finance company," a "brokerage company." 
and a "trading company." The indebtedness from the Terminals Com- 
pany was scheduled among the bankrupt's assets. The three companies 
named were scheduled as unsecured creditors. The trustee. obtained 
from the Terminals Company the wages in question, with notice of the 
assignments, and three days after the adjudication filed his petition, 
stating in general terms the situation referred to, and that the three 
companies claimed title under written instruments purporting on their 
face to be unconditional sales or assignments of wages or salary, but 
that all were "mere devices to evade the usury statutes," and the so- 
called sales "mere shams and frauds, intended only to cover up the 
loan of moneys at usurious rates of interest" — both principal and in- 
terest being thus forfeited to the borrower under the laws of Tennes- 
see. Such forfeiture, in case of interest charged in excess of 6 per 
cent, per annum, is created by section 3522a21 of Shannon's Tennessee 
Code of 1917. 

The Tennessee Finance Company answered, denying that its trans- 
action was a loan or device to evade the usury statutes, and asserting 
it a good-faith purchase of such wages to the extent of $22, for a 
cash consideration of $20, paid the bankrupt therefor.* After hearing 
upon pleadings, oral proof, and arguments of counsel, the referee 
found that the assignment of wages in question was "merely a color- 
able scheme for the purpose of loaning money at a usurious rate of 
interest," and so declared the funds in question subject to the payment 
of the common creditors of the bankrupt. In his certificate on review 
the referee summarized the evidence as to the method of business 
"usually followed by these brokerage companies" substantially thus: 

One wishing to obtain money made application in writing on a print- 
ed form, which purported to be an application to sell his wages to such 
company ; the applicant, on another printed form, consented to assign 
to such company a stipulated amount of his earned wages, and in- 
structed his employer to pay to such company the amount set out in 
the assignment. It was specifically stated, throughout the papers in 
question, that the "transaction was not a loan, but a conditional sale 
of the bankrupt's wages, to the extent set out in said assignment or 
transaction." The companies charged $1 for the use of $10, and $2 
where the wages amounted to $20, and a similar ratio for sums above 
that amount. The Terminals Company paid off twice a month. The 

1 As the other two companies have not appealed, their pleadings are omit- 
ted from the record. 
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almost invariable practice was for the bankrupt to draw the money 
and himself pay his debts to the brokerage companies. Since Jan- 
uaty 29, 1921, the Tennessee Finance Company filed notice of assign- 
ment with the employing company, but not before that date. Should 
the bankrupt refuse or fail to pay his debt after drawing his pay, 
the Terminal Company was notified not to pay him his next pay check, 
and the same would be tied up until the controversy was settled. It 
was ar common custom for the bankrupt to make a new contract at the 
time of pa)ang his then existing debt. 

The District Judge held the controlling question to be one of fact, 
viz. whether the assignments of wages were in fact absolute sides as 
purported on their face, or whether they were loans, and the assign- 
ment a device to cover up loans at usurious interest rates. The court 
held the referee's conclusion to accord with tfie greater weight of the 
evidence, and iso afiirmed the referee's order. 

[1] The case presents a controversy arising in bankruptgr, and is 
properly before us on appeal. National Discount Co. v. Evans (C. 
C. A. 6) 272 Fed. S70, 573. The question of jurisdiction to determine 
the controversy arising under adverse claims was specifically waived 
below. 

[2] In our opinion the conclusion that the transaction was usurious, 
and that the form of sale was adopted merely to evade the usury laws, 
should be sustained. The section we have cited is a part of the so- 
called "Loan Shark Act," being chapter 31a of the Tennessee Code of 
1917. It is the settled construction o*f this statute, that the courts will 
look through the forms adopted, and will ascertain from the evidence 
generally the real nature of the transaction, whether one of good- 
faith sale or of loan at usurious interest, and that this question is 
purely one of fact. McWhite v. State, 143 Tenn. 222, 225, ct seq., 226 
S. W. 542;* Nashville Terminals v. Tennessee Finance Co., decided 
by the Tennessee Court of Civil Appeals, November 27, 1920 (not 
reported); Id., decision by the Supreme Court of Tennessee, Janu- 
ary 29, 1921 (not reported). 

If the finding of facts below is to be accepted, the order made was 
correct. McWhite v. State, supra, is directly in point. We find noth- 
ing conflicting with this proposition in either of the Tennessee decisions 
cited in whidi a contrary conclusion was reached on the facts,^ nor 
in the previous case of Spicer v. King, 136 Tenn. 413, 189 S, W. 865, 
referred to in the McWhite Case, supra, 143 Tenn. at pages 225, 226, 

sThiB case web a criminal prosecation for the violation of the criminal 
statute relating to usury (being section 6732 of Shannon's Tennessee Code of 
1917), upon a state of facts generally similar to that found by the referee in 
the inbtant case. It was held that ''the Jury were fully Justified in eondoding 
that the real transaction was a loan, and that the assignment was a device to 
cover up the loan." 

• In Nashville Tenninals v. Tennessee Finance Co., supra, in which the 
transaction was sustained as a sale, the decision of the Court of Civil Appeals 
is based on the proposition that the findings of fact by the Circuit Judge are 
sustained where there is any material evidence to sustain them, as in the 
ease of verdict by Jury, and that of the Supreme Court of Tennessee on the 
ground that that court is, by the concurrent Judgment of the Circuit Judge 
and the Court of Civil Appeals, barred from further considering the facts. 



Digitized by 



Google 



600 278 FEDERAL REPORTER 

226 S. W. 542. Our conclusion is also supported generally by Home 
Bond Co. V. McChesney, 239 U. S. 568, 36 Sup. Ct. 170, 60 L. Ed.^ 
444, and National Discount Co. v. Evans, supra, 272 Fed, at pages'^ 
573, 574, each of which cases involved usury statutes of states other 
than Tennessee. 

[3] We accept the finding of facts made below. It is the settled 
rule in this court that a finding by a referee in bankruptcy, affirmed 
by the District Judge, will not be set aside on appeal on anything less 
than a demonstration of plain mistake. Ohio Valley Bank Co. v. Mack, 
163 Fed. 155, 158, 89 C. C. A. 605, 24 L. R, A. (N. S.) 184; In re 
Sweenfey, ,168 Fed. 612, 615, 94 C. C. A. 90; Deupree v. Watson, 216 
Fed. 483, 485, 132 C. C. A. 543. Such is also the rule in case of con- 
current findings of master and judge. Firestone Co. v. Riverside Co. 
(C. C. A. 6) 247 Fed. 625, 160 C. C. A. 35, and cases cited. There is, 
to say the least, no such demonstration of mistake. 

[4] The only oral testimony was that of the bankrupt. His testi- 
mony, fairly construed, was to the effect that the same course of prac- 
tice was pursued by him in dealing with each of the three companies 
in question ; that when he got $20 he "got it for two weeks, and paid 
$22 for it'*; that he obtained the money in question from appellant 
on the same terms, getting it *'under the condition that I was to pay 
back every two weeks," that is to say, that in the case of all three 
companies the transaction could be extended every two weeks by his 
drawing his pay check and then paying them the amount of the loan 
plus the charge therefor (10 per cent, for two weeks' use), and again 
drawing the original amount, and so on ; and that when he made his 
payment he was asked if he wished to use it again at the same rate. 
He testified explicitly that the three transactions in question "were 
for borrowed money." The effect of this testimony is not overthrown 
by the fact that on cross-examination he testified that the written 
documents represented the real transaction between him and appellant^ 
and- that the transaction immediately in question (which was on Jan- 
uary 26, 1921) was the first he had had with appellant since August 
8th previous, and that in his transactions with appellant and others 
each payment closed the previous transaction, and the question of 
whether he wanted to renew was not taken up until such closing. The 
method was consistent with an attempt to cover up an usurious con- 
tract of loan. The cross-examination did not neutralize the examina- 
tion in 'chief. It went to its credibility. We think the examination^ 
considered as a whole, and including the re-examination (and especial- 
ly in the absence of oral testimony opposing it), was sufficient, if be- 
lieved, to sustain the conclusions reached by the referee and the Dis- 
trict Judge. 

The question whether appellant gave the Terminals Company the 
statutory notice to perfect its claimed title is not of great importance. 
Not only is it not clear that such notice was given in this case previous 
to bankruptcy, but the giving or failure to give notice is significant 
only as it affects the question of the real nature of the transaction : 
and it appears that such notice was never given by appellant until 
after the decision in the McWhite Case, supra, which was less than a 
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month before Moseley's bankruptcy.* Nor is the conclusion of the 
District Judge discredited by his holding that the findings of the ref- 
eree were presumptively correct. The District Judge did not content 
hunself with this presumption, but held the referee^s conclusion to be 
*'in accordance with the greater weight of the evidence." 

[5, 8] There is no force in the suggestion that it does not appear that 
the trustee represented creditors whose claims antedated that of ap- 
pellant. Martin v. Bank, 245 U. S. 513, 38 Sup. Ct. 176, 62 L. Ed. 
441, is not in point. If appellant's claim is usurious, it was void as 
to all genuine creditors. It scarcely need be said that the petition for 
rehearing (which amounted to no more than a request for reargument 
or reconsideration) was addressed merely to the discretion of the Dis- 
trict Judge, and is not reviewable. 

The order of the District Court is affirmed. 



In re NEVIN. 
In re GRABOWSKI. 

(Circuit Court of Appeals, Sixth Circuit. February 7, 1922.) 

No. d566. 

1. Baokruplcy «s»136(2)— Felition held to allege sufficient effort to purge 
of contempt for falling to turn over property. 

A petition by a bankrupt, who had been committed for contempt for dis- 
obedience to an order that he turn over property to his trustee, which 
alleged that the bankrupt did not, at the time the order was entered, 
haye the money under his control, and had not paid It over to any one 
for him, that he was without funds and unable to comply with the order 
to turn the money over to the trustee, and that his brother had advanced 
the money necessary to pay the bankrupt's attorney and had supported 
the bankrupts family during the months the bankrupt had been In Jail 
under the order, held to contain a sufficient showing of effort to purge 
the bankrupt of his contempt 
t. Bankruptcy ^=9lZB(Z) — ^Previous flncHng of indebtedoees not condoslye as 
to present aMIity to pay. 

A previous finding that the bankrupt was Indebted to the trustee, on 
which an order for his commitment for failure to turn the money over to 
his trustee was based, is not conclusive at a hearing on an application for 
release several months thereafter as to his present ability to pay. 

3. Bankniptc^y ^=3<136(!^) — Imprisonment should not be continued after it 

appears obedience cannot be enforced thereby. 

The commitment of a bankrupt for contempt, under Bankruptcy Act, § 
2(13), being Comp. St. § 9586, to enforce obedience to an order to pay 
funds to the trustee, should cease whenever It appears that obedience to 
the order cannot be secured by that means, so that further imprisonment 
Is useless, since the bankrupt should not be subjected to an indefinite im- 
prisonment without the sanction and support of the verdict of a Jury. 

4. Bankruptcy «s>136 (2) —Discharge from Gommitnient for refusal to turn 

over property rests in coorf s discretion. 

The determination whether the further imprisonment of the bankrupt 
to enforce obedience to an order that he turn property over to his 

« The McWhite decision seems to have been rendered January 15, 1921, in- 
stead of January 29th, as the referee evidently had In^ mind in stating the 
date when appellant began filing notice of assignment. 
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trustee, when the bankrupt claims an inability to comply with the order 
would be inefiPective, involves judicial discretion. 

5. Bankraptoor <8=s>13&(2)-*-ReleaBe of bankrupt from commitoient for ie> 
f uaal to torn over property sustaJned. 

An order releasing a bankrupt from further imprisonment under a com- 
mitment for contempt for failure to pay over money to bis trustee, en- 
tered after two references in which the referees failed to find that the 
bankrupt had the ability to comply with the order, and where the bank- 
rupt had been confined five months, and protested his inability to make 
the payment required, and the trustee had not located any property un- 
der the bankrupt's control, will not be reversed on petition to revise. 
t. Bankruptcy ^ps>l^{t) — Release from eonttiitaieDt for ftdlure to turn orer 
property does not bar other remeAes. 

The release of a bankrupt from commitment to enforce an order re- 
quiring him to turn over property to his trustee does not preclude re- 
sistance to an application for a discharge in bankruptcy, nor proceedings 
to recover property thought to have been fraudulently conveyed or 
concealed, nor criminal prosecution for such disposition. 

7. Bankruptcy ^=»446— Facto cannot be reviewed on petttion te reivtse release 
from eommltment. 

On petition to revise an order releasing a bankrupt from conmiitment 
for refusal to turn over property to his trustee, the appellate court cannot 
review the facts. 

Petition to Revise an Order of the District Court of the United 
States for the Eastern District of Michigan ; Arthur J. Tuttle, Judge. 

In the matter of the estate of Walter Grabowski, voluntary bank- 
rupt. On petition by Thomas D. Nevin, trustee in bankruptcy, to re- 
vise an order of the District Court releasing the bankrupt from im- 
prisonment under a commitment for contempt Affirmed. 

B. J. Lincoln and Guy A. Birge, both of Detroit, Mich. (Clark, Em- 
mons, Bryant, Klein & Brown, of Detroit, Mich., on the brieQ, for 
petitioner. 

H. A. Behrendt, of Detroit, Mich., for respondent. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Petition to revise an order releasing 
the bankrupt from imprisonment under an order of commitment for 
contempt. On April 14, 1917, respondent was adjudicated bankrupt 
on his own petition. Later the referee in bankruptcy, on the trustee's 
petition, and after hearing respondent, ordered the latter to account for 
and pay over to the trustee $16,404.87, "belonging to his said estate 
in bankruptcy and found to be in his possession, or under his control." 
The District Court affirmed the report of the referee, and found bank- 
rupt guilty of contempt of court in disobeying the referee's order, 
and ordered tKe bankrupt committed for contempt until he should 
obey the "turn-over" order or "until the further order of this court" 
On October 23, 1920, the bankrupt was committed to jail. On Decem- 
ber 20th following he presented his petition for release from imprison- 
ment, which was referred to the referee. 

Before report was made, and on February 23, 1921, an amended pe- 
tition was filed. It stated petitioner's confinement in jail since October 

^ss>F0T other cases see same topic it KET-NUMBER In all Key-Numbered Digests ft Indextte 



Digitized by 



Google 



m RE NBVIN 603 

(J7« F.) 

23d ; that when his schedules were filed in the bankruptcy proceeding 
he promptly turned over his assets to the trustee, and thereafter had 
not had in his possession or under his control, directly or indirectly, 
"any portion, large or small, of the proceeds of the business formerly 
conducted by" him ; that he had not, with intent to defraud his credi- 
tors, "turned over to any * * * person, partnership or corpora- 
tion, any portion of his estate, large or smaJl, nor did this petitioner 
transfer to any other person, partnership or corporation * * * 
any portion of his estate in any manner whatsoever, with the exception 
of those transactions described in the testimony herein" ; that it was 
physically impossible for him to pay the money demanded; that he 
was forced to get from his brother the money paid to his attorney ; 
that his wife and family were existing only on the charity of his broth- 
er, who was suppl3ring them with meat and groceries; that he has 
never had in his possession the money in question; that it was im« 
possible to attempt to comply with the order because of his insolvency ; 
and that longer imprisonment would amount "to punishment for crime 
without a trial by jury." 

There was annexed to the petition an affidavit of bankrupt's brother, 
stating, in substance, that for some months previous to his commit- 
ment the bankrupt had been working in the brother's butchershop at 
a salary of $25 per week; that because of the bankrupt's penniless 
condition the brother had, during the former's imprisonment, been 
supplying his family with meats and groceries, and frequently with 
a little money to provide "some of the necessities of life" ; that bank- 
rupt did not in any way turn over to his brother "any sum of money, 
property, stock, bonds," or any other assets; and on information and 
belief that the bankrupt did not turn over his assets to any one else, 
and that "deponent knows that at the time of going into bankruptcy, 
and for a considerable period of time prior thereto," the bankrupt's 
"business was in an insolvent condition by reason of credit arrange- 
ments with the customers." * 

The referee recommended the denial of the petitions for release, 
for the reason that "no showing was made of any change in the status 
of the bankrupt's financial condition since the entering of said order 

^ Prevlons to bankniptcy respondent had been operating five meat markets 
at as many locations in Detroit. His asserted concealment of assets was 
largely based upon the proposition that daring the last 45 days before bank- 
ruptcy he had bought merchandise in a specified amount and had sold the 
same; that he had made a given ratio of gross profit on such cost prices, but 
had subsequently accounted to the trustee for but little more than one-half 
of such gross sales so estimated. The bankrupt's answer to the application 
for the "turn-over" order denied that his gross profit was even approximately 
as large as claimed by the trustee ; that, following the custom among Polish 
butchers, he was in the habit of giving credit to many of his customers: 
that daring March and April (]ust before the Easter holidays) his Polish 
customers made heavy purchases of meat, necessitating correspondingly large 
purchases by bankrupt, and that many thousands of dollars of such retail 
purchases were still unpaid for, and were largely evidenced only by memoranda 
on slips or books retained by the customer. There was also denial of failure 
to make full accotmting as far as was possible. 
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of commitment," and stating that "no testimony was introduced bear-» 
ing on bankrupt's ability to comply with the order of the court other 
than bankrupt's sworn denial of his ability or inability to at this time 
comply with the order of the court." The testimony taken was return- 
ed to the District Court. 

The judge, not being satisfied with this report, re-referred the pe- 
tition to two referees, with directions "to take proofs, if required, and 
to report" the same, "together with the findings and recommendation? 
of said referees thereon," and especially to answer the question wheth- 
er bankrupt "has the present ability to comply with the order for con- 
tempt." The referees reported further consideration of the petition 
and of the testimony theretofore taken, a thorough and careful exami- 
nation of the bankrupt, and of the hearing of additional arguments of 
counsel ; that they were at a loss to make any other and further re- 
turn than the one theretofore made, viz. "that the possession of a large 
amount of assets has by testimony which we have regarded and do re- 
gard as conclusive been established in the bankrupt as of the time of 
the bankruptcy, which assets he has thus far failed to turn over to the 
trustee or to account for" ; that the only conclusion which they could 
reach is "that the bankrupt either has the said assets or knows where 
they are or what became of them, and that he is therefore properly in 
custody until he satisfies the court that they are not in his possession 
by divulging where they are or at least what he did with them" ; that 
"the bankrupt under the severest questioning maintains that he 'has 
not any assets of the estate in his possession but that he turned every- 
thing he had over to the trustee,' " and his claim of the support of his 
family by his brother and of the latter's advancement of money to pay 
the attorney's fees in obtaining the desired release, and that he was 
practically destitute of money; that the bankrupt's position was the 
same as at the time of his commitment and at the previous hearing 
for release; "I have not the property, I cannot turn it over; I cannot 
comply with the orders ;" that this contention rests on the bankrupt's 
unsupported word, and that it seemed to the referees that he "should 
furnish additional testimony or make some attempt to procure addi- 
tional evidence to substantiate his claim and purge himself of the con- 
tempt." They stated that they did not believe that the bankrupt was 
telling the truth. They recognized the possibility that the bankrupt "has 
not at this time the property, the possession of which has, as stated, 
been established in him as of the time of the bankruptcy" — adding: 

"He must know^ where it is or what became of It. His only answer is *it was 
lost in the business.' ** 

They further stated that they realized that "he has been kept in con- 
finement for an unusual length of time on civil process and that it 
should not continue indefinitely," adding that — 

*The question is, we think : Has it continued lon^c enough to warrant a be- 
lief that his alleged inability is real, in the face of the evidence in the bank- 
ruptcy proceedings and his own lack of frankness in the matter} We do not 
think it has been as yet of such duration." 
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Their reply to the court's question was : 

"So far as any evidence brought before us Is concerned, we believe and find 
that the bankrupt Is as able now to comply with the order as when it was 
entered, and recommend that the petition be dismissed without prejudice." 

The court entered this order : 

"I find that from the testimony in this case the bankrupt is at this time 
unable to comply with the order of this court, and I hereby order that he be 
forthwith released from custody." 

The reasons for this conclusion, as appearing in the colloquies be- 
tween court and counsel on the hearing upon the referees' report, are : 
That while the referees think that the bankrupt "is a crook, and ought 
to be in jail, and kept there," they cannot on their official oaths "find 
that he is able to do it" ; that while the court thinks the bankrupt "is 
crooked,'' it ought not to be found that he is able to pay when the ref- 
erees state that they cannot ""make a clear-cut answer" to the question 
submitted; that the referees have told the judge personally, "We 
cannot make that sort of a finding ;" that "we are satisfied that he has 
property concealed somewhere, and we think he could do it, but we 
cannot find it from this record"; that the referees were merely "giv- 
ing reasons why they think something ought to be done with him," 
and that the court "should not put [keep] the bankrupt in jail," unless 
a finding could be made that he is "able to do the thing he was ordered 
to do, but just contemptuously does not do it." 

[1] The trustee contends, in effect, that the previous order which 
resulted in the commitment must be taken as a conclusive finding of 
the bankrupt's ability to make payment in the absence of affirmative 
testimony to the contrary ; that the burden was thus upon the bank- 
rupt to show affirmatively a present inability to comply; that such 
burden is not met by a simple reiteration by the bankrupt of such in- 
ability; that the referees regarded as conclusive the previous testi- 
mony of the bankrupt's ability to comply, and did not believe his state- 
ment to the contrary; and that the court erred in putting upon the 
trustee the burden of showing such present ability. The petition is 
criticized as insufficient because not containing "sufficient showing of 
effort to purge the bankrupt of his contempt." We think this criti- 
cism not good. If the court believed it, manifestly release should be 
ordered. 

Upon the question of burden of proof with respect to present abil- 
ity, the authorities are not in harmony, some holding that the finding 
of failure by the bankrupt to account fully creates a presumption that 
he still has ability to pay. It logically follows from such rule that a 
mere denial of present ability by the bankrupt's oath is not necessarily 
sufficient to purge of the alleged contempt. Such is the rule in the Sec- 
ond Circuit (In re Stavrahn, 174 Fed. 330, 332, 98 C. C. A. 202, 20 
Ann. Cas. 888; In re Weber Co., 200 Fed. 404, 406, 118 C. C. A. 556; 
In re Craning, 229 Fed. 370, 372, 143 C. C. A. 490, Ann. Cas. 1917B, 
1094; In re Chavkin, 249 Fed. 342, 344, 161 C. C. A. 350); and in 
the Ninth Circuit (Power v. Fuhrman, 220 Fed. 787, 791, 136 C. C. A. 
393). Other authorities hold that the burden of showing present 
ability is upon the trustee, and that the evidence must affirmatively 
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demonstrate a present ability and wilful refusal to obey. Such is the 
rule in the First Circuit (In re Cole, 163 Fed. 180, 189, 90 C. C. A. 
50, 23 L. R. A. [N. S.] 255); and apparently in the Eighth (Henkin 
V. Fousek, 246 Fed. 285, 159 C. C. A. 15). In the case of In re Rar- 
ing (D. C.) 193 Fed. 168, 174, Judge Sessions discussed this conflict, 
and reached the conclusion that the burden was on the trustee. He ac- 
cordingly denied an order for commitment. This court affirmed the 
order on the merits, but without mention of burden of proof. In re 
Holden, 203 Fed. 229, 232, 121 C. C. A. 435. 

[2, 3] In our view, it is not necessary to determine which of these 
conflicting rules is the correct one, nor whether the court should have 
amended his order of release by reciting a proposed substituted finding 
that "the trustee has not affirmatively shown at this time the ability 
of the bankrupt to comply with the order for which he was commit- 
ted." Manifestly, the previous findings of indebtedness to the estate 
and of present ability to pay are not conclusive as against an applica- 
tion for release. The order of commitment is presumably made under 
section 2 (13) of the Bankruptcy Act (Comp. St. § 9586), which em- 
powers the court of bankruptcy to "enforce obedience by bankrupts, 
officers and other persons, of all lawful orders, by fine or imprison- 
ment or fine and imprisonment." The object of such an order is mere- 
ly to coerce compliance with the "turn-over" order. In re Marks (D. 
C.) 176 Fed. 1018, 1019. That it was specifically so intended further 
appears by the terms of the order in question, directing imprisonment 
until the turn-over order is obeyed, "or until the further order of this 
court." It logically follows that imprisonment should cease when- 
ever it appears useless to continue it longer; that is to say, that the 
bankrupt "should not be subjected to an indefinite term of imprison- 
ment based upon a finding of a seriously controverted fact reached 
without the sanction and support of the verdict of a jury." * 

[4] In our opinion the decisive question is whether we can say that 
the District Court had no right to conclude, as it seems in eflFect to 
have done, that the imprisonment had been long enough to satisfy him 
that further confinement would fail to coerce payment. The deter- 
mination of that question involved a measure of judicial discretion. 
The referee's statement of the account was to some extent only an 
approximation. Compare In re Holden, 203 Fed. at page 232, 121 C. 
C. A. 435. A conclusion that the bankrupt still has the money, or its 
control, must rest largely on presumption from former possession and 
on the previous findings, which did not amount to a permanent adjudi- 
cation.* The referees were unable to answer categorically the court's 

* In re Taylor (D. O.) 114 Ted. G107; 2 Loveland on Bankruptcy (4th Ed.) 
p. 1253; In re Marks (D. C.) 176 Fed. 1018, 1019, 127 O. C. A. 64; In re 
Epstein (D. C.) 206 Fed. 668; Epstein t. Steinfeld, 210 Fed. at page 239; 
Collier on Bankruptcy (12th Ed.) p. 695, note 74; In re Heyman (D. O.) 
225 Fed. 1000, 1002. 

•As generally illustrative of the control of a bankruptcy court over its 
own orders, or even upon its own motion, see the decisions of this court in 
International, etc., Corp. v. Cary, 240 Fed. 101, 105, 153 O. C. A. 137; In re 
Veler. 249 Fed. 633, ^4, 161 O. C. A. 543; In re De Ban, 260 Fed. 732, 739, 
740, 171 C. C. A. 470. 
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question respecting present ability. The court felt forced to conclude 
that to continue the imprisonment would be against conscience. 

[6] We think the order of release should not be disturbed. When 
the petition therefor was filed the bankrupt had already been impris- 
oned nearly two months. When he was released he had been con- 
fined five months. Nearly four years had elapsed since the bankrupt- 
cy, and the trustee seems not to have definitely located any property. 
The only question in the minds of the referees was whether the im- 
prisonment had been long enough to make the demonstration referred 
to. They thought it had not been. The District Judge thought it 
had. The latter was charged with the ultimate responsibility. The 
question is not which of these views we should prefer were we charged 
with the exercise of the duty imposed on the district judge. The va- 
lidity of the release cannot be made to turn on the fact that the con- 
finement had been but for four months rather than say six months. 

[8,7] That both the referee and the judge thought the bankrupt 
crooked is not controlling. Compare In re Haring, supra, 193 Fed. 
at page 173. If, as the bankrupt had insisted throughout, he did not 
have and had not had the money, it might well be that he could do no 
more than protest his innocence, with such corroboration as might be 
found in his brother's affidavit. Trust Co. v. Wallis, 126 Fed. 464, 466, 
61 C. C. A. 342. Manifestly, failure to pay and continued insistence 
on inability to do so, notwithstanding the imprisonment to compel it, 
is some evidence of inability. It scarcely need be said that release from 
imprisonment cannot preclude resistance to application for discharge 
in bankruptcy, nor proceedings to recover property thought, to have 
been fraudulently conveyed or concealed, nor liability to criminal 
prosecution for such disposition, provided, as to .the latter, the statu- 
tory limitation has not already run. We cannot consider the asserted 
evidence of dispositions of property not satisfactorily explained. The 
testimony is no.t here, and, moreover, we cannot review the facts. In 
re Holden, supra, 203 Fed. at page 233, 121 C. C. A. 435. 

For the reasons stated, the order of the District Court releasing the 
bankrupt is affirmed. 



VANDENBURGH ▼. CONCRETE STEEL CO. 

(Circnlt Court of Appeals, Second Circuit December 14, 1921.) 

No. 120. 

i. Patonto «==>312(1) ^Burden of apportiooii^: profits on aocountio«f bold on 
infriocer. / 

Where the patented feature gives the whole value to an infringing 
structure, without which It would not be salable, the fact that the infring- 
ing article has also a collapsible feature, which effects a saving of freight 
in its shipment, does not impose on complainant the burden of apportioning 
the profits on an accounting for the infringement. 
2. Patents ^=>S18(5) — ^Interest on reoovcvy for infrlogement runs firom date 
of mnflter^s report 

In an infringement case, where there is a genuine controversy, interest 
on profits recovered runs from the date of the master's report. 

^s:»For other cases see same topic A KEY-NUMBER in all Key-Numbered Dlgesti A Indexes 
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Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by George E. Vandenburgh against the Concrete Steel 
Company. From the final decree, both parties appeal. Affirmed. 

See, also, 258 Fed. 143; 257 U. S. , 42 Sup. Ct. 186, 66 L. Ed. 

Carlos P. Griffin, of San Francisco, Cal., and O. Ellery Edwards, 
of New York City, for plaintiff. 

Emery, Vamey, Blair & Hoguet, of New York City (Lucius E. Var- 
ney, Thomas J. Johnston, and Manvel Whittemore, all of New York 
City, of counsel), for defendant. 

Before ROGERS, MANTON and MAYER, Circuit Judges. 

MAYER, Circuit Judge. This is the ordinary patent infringement 
suit, which now comes here on appeal from a final decree adjudging 
that plaintiff recover from defendant profits in the sum of $15,918.33, 
with interest from the date of the master's report. 

Originally the District Court dismissed the bill for noninfringement, 
but the decree was reversed, for the reasons stated in 258 Fed. 143. 
Thereafter, in due course, the usual interlocutory decree was entered, 
inter alia, referring the accounting to a special master. The special 
master reported that plaintiff was entitled to recover profits, but not 
damages. The District Court sustained this report. Both the District 
Judge and the master wrote opinions, fully and carefully discussing 
the questions involved. 

1. The patent has been considered by several courts (Vandenburgh 
V. Electric Welding Co. [D. C] 259 Fed. 579, and [C. C. A.] 263 
Fed. 95, certiorari denied 253 U. S. 497, 40 Sup. Ct. 587, 64 L; Ed. 
1031; Vandenburgh v. Truscon Steel Company, opinion of District 
Court for the Northern District of Ohio, Eastern Division, dated 
September 23, 1920, decree affirmed, 277 Fed. 345), 'and there have 
been differences of opinion. The law of this case, however, is that set 
forth in this court's opinion per Judge Ward in 258 Fed. 143, supra. 
The gist of the case may be recalled by the following quotation : 

"These claims [3 and 5 of the reissuel should be construed consistently with 
the specifications, which are also Uterally the same in each patent, as meaning 
that the spiral coil is rigidly connected with the longitudinal bar at each 
point of contact. So construed, the claim describes a continuous spiral rigid- 
ly and integrally connected with kerfs and spurs in the bar, constituting a 
trusslike structure within the body of the concrete, resisting lateral and longi- 
tudinal strains, and which can be more cheaply manufactured than if the 
spiral were riveted or welded to the bar at each point of contact The de- 
fendant's witness Cummlngs frankly admits that this form of reinforcing 
structure was new in cement work and has come into g^eral use. * ^ • 
The defendant's structure when set up to receive the concrete 1b exactly the 
same as plaintifTs except that the spiral coll is not rigidly fixed by kerfs 
and spurs on the bar. This enables the structure to be collapsed when not 
in use, a commercial improvement for purposes of shipment, but which does 
not Justify the defendant's appropriation of the plaintiff's stmcture." 

Defendant's collapsible feature thus did not avoid infringement, but 
merely added a commercial improvement for purposes of shipment. 
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[1] It IS contended by defendant that the case is one for apportion- 
ment of profits, and that court and master erred when they ascribed 
(as did plaintiff) the whole value of defendant's structure as a com- 
mercial article to the Vandenburgh patent feature. The theory of de- 
fendant is that all — or, in any event, part — of the commercial value 
of defendant's structure was due to its collapsible feature, and, but 
for this, the structure would not have been salable. Therefore de- 
fendant contends that, when plaintiff has not adduced any testimony 
that the structure is salable when not collapsible, or of the profits due 
to coUapsibility, plaintiff has failed to carry the burden of proof cast 
upon him. Westinghouse v. Wagner Mfg. Co., 225 U. S. 604, 32 Sup. 
Ct. 691, 56 L. Ed. 1222. 

Defendant did not introduce any testimony in respect of apportion- 
ment. It relied on its contention that, because plaintiff failed to pro- 
duce testimony upon which an apportionment could be based, he would 
be entitled to nominal damages only. It may be assumed from the 
testimony of plaintiff's witnesses that, if the structure were shipped, 
there would be a saving in freight. It may also be assumed that in 
some instances, owing to competitive conditions, the determining factor 
in a sale might be this saving. Yet it is entirely plain that there never 
would have been any sale whatever without this Vandenburgh feature! 
It was the Vandenburgh "form of reinforcing structure," infringed 
by defendant, which was new in the art. The advantage, according 
to the expert Thayer, over the method, in the prior art, of riveting 
or wiring, is that — 

"The method of wiring uaes up a good deal of the section of the bar. It 
was wasted that way, and riveting is also expensive." 

Thayer also mentioned the collapsible feature as a part of what he 
called the "Vandenburgh method" ; but with this we do not agree, in 
view of our former decision. It is entirely clear, however, that de- 
fendant would never have sold a dollar's worth of its devices, had 
it not availed of plaintiff's patent. The cheapness of manufacture 
was due to plaintiff's disclosure, which, therefore, created defendant's 
device as a commercial commodity. Because, then, in some instances, 
the additional feature of coUapsibility saved freight, it cannot be said 
that this feature placed the burden of showing apportionment on plain- 
tiff. 

The test is whether the invention of the patent gives the whole value 
to the infringing device. Obviously it must, in a case where the sale 
of the article would be impossible without availing of the disclosure 
of the patent, and, where the additional feature had no relation to 
tfie structure, qua structure, or to its shipment, as such, but only to 
reduced expense in transportation, accomplished by means which in 
no maimer changed the character of the structure when used for the 
purposes for which it was designed. If, therefore, the saving of 
freight was an accounting element, the burden of so showing was on 
defendant. Westinghouse v. Wagner Mfg. Co., supra. ■ 

This is peculiarly illustrated in this case. Barbour, who is in charge 
of the details of the sales in defendant's New York ofiice, was called 
by plaintiff. He testified as follows : 

278 F.-~38 
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"Q. 41. In any event, these spirals are shipped collapsed, connected to some 
longitudinal bars; you understand that to be the subject-matter of this suit? 
A. I understand that to be the subject-matter of this suit; but the spirals 
are not all shipped in that way, not in my territory. 

"Q. 42. What percentage are shipped in any other way? A. You mean the 
territory I know about; that is, within New York City, or a radius of 25 
miles of New York City? 

"Q. 43. Where you are selling? A. In New York City, or a radius of 25 
miles from New York, they ship what we call field assembled; that is, the 
coil wire is shipped. It is coiled to diameter and shipped separate as a coil, 
then the angles are punched and shipped separate; that is on account of a 
restriction. 

"Q. 44. Assembled by you, or assembled by the contractor? A/ By the con- 
tractor on the job, what we call field assembly; that is on account of a re- 
striction, I think it is, Metal Lathers* Union; they won't allow us — ^they won't 
allow ; I don't know as I should say *us,' but they won't allow the contractors 
to use spiral in any other way in New York City, or within a radius of 25 
miles of New York." 

The foregoing shows that a considerable business was done by de- 
fendant without the collapsible feature because of the "union" re- 
striction, and thus destroys any contention that collapsibility was, in 
all instances, an indispensable requisite. From what has been said 
supra, there was no obligation upon plaintiff to apportion the profits 
between the Vandenburgh features and the prior art. There was no 
standard of comparison, and, on the evidence in this case, there was 
no occasion for that reason to apportion profits. See Philadelphia 
Rubber Works Co. v. U. S. Rubber Reclaiming Works, 277 Fed. 
171, recently decided by this court. 

2. On the facts in the case, as clearly set forth by the master and 
approved by Judge Knox, there was no evidence which afforded any 
basis for fixing the amount of a reasonable royalty. We think this 
question was wholly one of fact, to be disposed of on settled principles 
which do not call for exposition. 

[2] 3. Plaintiff urges that he is entitled to recover interest at 6 per 
cent, as to each item of profit from the date thereof as set forth in 
defendant's account. There is no evidence of wanton infringement. 
The mere fact that the courts held different views as to the claims of 
the patent is sufficient to negative any such suggestion. Metallic Rub- 
ber Tire Co. v. Hartford Rubber Works Co., 275 Fed. 315; Phila- 
delphia Rubber Works Co. v. U. S. Rubber Reclaiming Works et al., 
277 Fed. 171. In an infringement case, where there is a genuine con- 
troversy, it is settled in this circuit tliat interest runs from the filing 
date of the master's report. Oehring v. Fox Typewriting Co., 251 
Fed. 584, 163 C. C. A. 578; MetaUic Rubber Tire Co. v. Hartford 
Rubber Works Co., supra; Philadelphia Rubber Works Co. v. U. S. 
Rubber Reclaiming Works et al., supra. 

4. Plaintiff, contrary to defendant's contention, was not guilty of 
laches, and there were no intervening rights. Plaintiff has recovered 
profits only from August 15, 1916, the date of the reissue patent. 

The decree is affirmed, without costs on this appeal. 

In. view of the result, there is no occasion to deal further with the 
master's motion to dismiss or affirm as to his allowance. 
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WILLIS V. UNITED STATES. 

(Circuit Court o^ Appeals, Ninth Circuit February 0» 1922.) 

Criminal law <e=s>768(l) — ^loBtruelioiia commenting on importance and natnro 
of ease not reversible enror. 

While a trial court is without authority to use undue influence, or to 
coerce the Jury, or to impose on them a constraint that will interfere with 
their independent Judgment of the facts, it is not reyersible error to direct 
their attention to matters of common knowledge and public concern, and 
to impress them with the seriousness of the case which is under considera- 
tion. 

In Error to the District Court of the United States for the Northern 
Division of the Southern District of California; George M. Bourquin, 
Judge. ^ 

Criminal prosecution by the United States against J. W,. Willis. 
Judgment or conviction, and defendant brings error. Affirmed. 

The plaintiff in error was convicted under an information which charged 
him with maintaining a common nuisance; that is to say, a building where 
intoxicating liquor, to wit, whisky, was kept and sold. The court; in instruct- 
ing the jury, made the following remarks : 

^ *'In respect to the law involved in this case, the famous Volstead Act (41 
Stat. 305), passed by Congress to carry out the provision for national pro- 
hibition, it is a constitutional amendment, and it is Just as much a law as any 
other law upon our statutes. We all know that no law ever written is 
being violated or has been violated to a greater degree than the Volstead Law 
is now ; but that is only the more reason why it must be enforced, as long as 
it is the law, with diligence and faithfulness, so that this tendency to violate 
this law may not, as it inevitably will. If its violations are condoned or per- 
mitted to continue unpunished, tend to encourage the violation of other laws ; 
because, when people discova: that one law may be violated with impunity, 
that courts and Juries are impotent to enforce the law, there is a general 
tendency to transgress other laws, a failure to give due observance to law, 
and, as a result, a breaking down of the morale. In other words, if a man 
may break the law and escape the consequences of his act, people say: 
'What is the use? If one set of men can violate one law and escape, what 
is the use of the rest of us observing any law?* So it leads to the violation 
of other laws, and a breakdown of the morale of the people. 

"Another thing in reference to this Volstead Act: People comment upon 
the fact that with many people it is not a popular law ; many people are op- 
posed to its spirit. They argue about this way — that if they are drawn in 
the Jury box in a case involving a prosecution for the violation of its provi- 
sions, they will return a verdict of acquittal ; that they are against the spirit 
and operation of the law ; that it is not right, so they vrill fall to enforce the 
law, and will permit the offender to escape. They argue to themselves fur- 
ther: 'If I "am accused of a violation of this law, it will only be necessary for 
me to swear to Any sort of a fictitious defense to give the Jury a plausible 
excuse in order to secure my acquittal/ Gentlemen of the Jury, that is a 
thing that wants to be suppressed, as not well founded. I will say that in 
the federal court I have not found it to have any basis of truth, so far as 
Juries are concerned. Of cases that have come up in this court, there have 
been as many convictions that were merited under this law as in any other 
case. Why do I say this to you? Not to say that this defendant is to be 
convicted ; not at all. I merely wish to impress upon you the seriousness of 
your duty in every one of these cases, as in any other question that may be 
brought before you, and that you give to it the same serious, thoughtful, and 
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honest consideration ; that you execute and carry out your duty, your obliga- 
tion, and your oath, whatever the verdict may be." 

The plaintiff in error excepted to that portion of the instructions in which 
the court conunented upon the Volstead Law, and particularly to that por- 
tion in which it was stated that the law was being violated more than any 
other law at that time, and to the comments to the effect that violations of 
it "are breaking down the morale of the people in the general observance of 
law," and that there was a spirit not to enforce that law. Counsel further 
excepted to *'that portion of your charge wherein you comment upon the fact 
and mention the fact that Vic Smith was the agent of the defendant, because 
I do not believe the same was warranted or justified by the evidence." 

Lester H. Loble and Mclntire & Murphy, all of Helena, Mont., and 
Frank Hunter, of Miles City, Mont, for plaintiff in error. 

John L. Slattery, U. S. Atty., and Ronald Higgins and Wellington 
H. Meigs, Asst. U. S. Attys., all of Helena, Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
urged that there was no evidence to support the statements made by 
the court in regard to the Volstead Act and the violation thereof, or to 
show that the failure to enforce the same would break down the morale 
of the people, or to indicate that the law was not popular with the peo- 
ple, etc. It is further contended that the remarks of the court were 
such as to impress the jury with the fact that the law had been fla- 
grantly violated, and that its future efficacy depended upon convictions 
in that court, thereby placing the defendant in the position of persons 
whose conviction must be had in order to uphold that particular law in 
public esteem. Starr v. United States, 153 U. S. 614, 14 Sup. Ct. 919. 
38 L. Ed. 841, and other decisions of like nature are cited. The 
court, in so instructing the jury, stated matters of fact which are of 
common knowledge. There is no contention that what was said was 
untrue. While a trial court is without authority to use undue influ- 
ence or to coerce the jury, or to impose upon them a constraint that 
will interfere with the exercise of their independent judgment of the 
facts, it is not reversible error to cUrect their attention to matters of 
public concern, and to impress them with the seriousness of a case 
which is under consideration. What the court said in this case was not 
in any sense an appeal to passion or to prejudice. It can be regarded 
only as a wholesome admonition. 

In Reynolds v. United States, 98 U. S. 145, 25 L. Ed. 244, the court 
approved a charge in a bigamy case in which, speaking of the conse- 
quences of polygamy, the trial court said : 

"I think it not improper, in the discharge of your duties in this case, that 
you should consider what are to he the consequences to the innocent victims 
of this delusion. As this contest goes on, they multiply, and there are pure- 
minded women and there are innocent children, innocent in the sense even 
beyond the degree of the innocence of childhood itself. These are to be 
the sufferers: and as Jurors fail to do their duty, and as these cases come 
up in the territory [of Utah], Just so do these victims multiply and spread 
themselves over the land." 
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In Hayes v. United States (C. C.) 32 Fed. 662, Judge Brewer said: 

"It is not to be wondered at nnder the eircumstances that the learned 
3ndge who tried this ease was indignant, and felt called upon to impress 
upon the jury the seriousness of the offense charged, and their duty to give 
careful attention to the testimonr It Is painfully true that there are some vio- 
lations of law, such as tampering with the baUot box, influencing of Jurors, 
and matters of that kind, which to many seem trivial. They are often in 
common conversation laughed at when successful, and simply sneered at 
■when a failure; but they are offenses which, although the punishment im- 
posed by statute be not great, are of a most heinous character and affecting 
vitally the best Interests of society. It is the duty of the trial Judge, when 
cases of that kind are presented, to see to it that they are not laughed out 
of court, and that the Jury are impressed with the seriousness of the accusation. 
It is a matter of congratulation, rather than of complaint, that there are 
Judges whose personal weight of character, learning, and high ability are 
such that their earnest words compel the serious attention of Jurors.'* 

The exception to the charge on the ground that the court had told 
the jury that Smith was the agent of the defendant was not well taken. 
The court in charging the jury said: 

"Ask yourselves this: • ♦ ♦ Whether or not Smith was the agent of 
the defendant" 

The evidence justified the suggestion of that question to the jury/ 
and we find no merit in the exception. 
The judgment is afifirmed. 



HELFI CO. V. SILVEX CO. sf al. 

(Circuit Court of Appeals, Third Circuit. February 25, 1922.) 
No. 2786. 

Patanto ^=s>328— 1,061,915, for a spark plug, helil not to Involve Invention. 

The Johnston patent. No. 1,061,915, for a spark plug designed to pro- 
duce a larger spark than heretofore obtainable, as limited by an earlier 
patent, held not to involve invention, but to show only such a mechani- 
cally progressive step as the constantly improving art would naturally 
take. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by the Helfi Company against the Silvex Company, and others. 
From a decree for defendants (274 Fed. 653), plaintiff appeals. Af- 
firmed. 

Wallace R. Lane and George Mankle, both of Chicago, 111., and 
Chester N. Farr, Jr., of Philadelphia, Pa., for appellant. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa. (Edward H. Schwab, of Bethlehem, Pa., of counsel), for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case involves construction of 
the claims of a patent for a spark plug, alleged infringement thereof, 
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and asserted unfair business competition in the sale thereof. Turning 
first to the patent phase thereof, we note that on February 4, 1911. 
Charles F. Johnston applied for, and on May 13, 1913, was granted, 
patent No. 1,061,915, here in suit, for a spark plug. 

As will be seen from the statements in his specification, the object 
he had in view was to obtain a larger spark than had hitherto been pos- 
sible, and the functional means to do so was the extension in parallel 
lines of the spark-emitting portion of the electrode, in a form that had 
not been theretofore used; and in such novelty of object and orig- 
inality of means his. disclosure was alleged to involve invention. These 
disclosures of object and means he thus stated in his specification : 

"One of the objects of this invention is to produce an Improved spark ping 
by means of which a considerably larger spark may be obtained than has 
heretofore been possible. • • • The enter end portions 11a of the elec- 
trodes, 11 are bent to be parallel with the central electrode, so that, instead 
of a spark being formed at only the points of each of the electrodes 11, a 
large spark is formed. It will be seen that when a current passes through 
the spark plug it wm Jump the gaps from the electrode 5 to the lo»ff end 
portions of each of the electrodes 11 of apposite polarity, thereby producing 
a much larger spark than has heretofore been obtainable. • ♦ ♦ Inas- 
much as a large spark is drawn at a point freely accessible to the incoming 
charge of fresh gasses, the very best ignition ia obtained.*' 

Assuming for present purposes, as we will, the utility and operative 
value of this spark plug, the better ignition due to its length and zone 
of location, the minimum of wear upon it, due to the spark emanating 
from a parallel plane and not from a poin!, its lessened carbon cloggmg, 
the ease with which it can be cleaned, the breaking up of the incoming 
charge of gas in the cage or basket formed by^ me number, contour, 
and location of its electrodes, and its other points of excellence, we 
still revert to the underlying question whether the device involved in- 
vention. This issue the court below found against the patent, and 
after a study of the art we find no error in its so doing. When the 
application was made, the Patent Office rejected all the claims, in view 
of the patent to Bouldt, No. 5,899 of 1907, and other patents. Limit- 
ing reference there, we note that in spite of amendments, withdrawals 
of claims and arguments of counsel, the Office for two years persisted 
in rejections based on this Bouldt and other patents. And we are un- 
able from the file wrapper to discover any change of view or g^unds 
for change of view on the part of the Office from its steadfastly main- 
tained position of these patents anticipating the application. Nor do 
we now see any reason why the Office should have abandoned its orig- 
inal position, and given to the applicant the governmental stamp of 
patentability and the consequent foundation for expensive litigation, 
which could only end in disappointment to the patentee. 

Turning to Bouldt's patent, we note that his object, as was Johns- 
ton's, was to produce a large spark, and Bouldt's means, as were 
Johnston's, were long, parallel surfaces at the end of his electrodes. 
In relation to his object and his means, Bouldt says : 

"This invention has reference to sparking plugs ♦ • • of that kind in 
which the parts between which the sparks pass present relatively large sur- 
faces, in order that the wear on the parts may be diminished in comparison 
with that occurring in sparking pings in which the spark proceeds from a 
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point of 9TnaU dimensions, * ^ * In the sparking plugs in accordance 
with this Invention ♦ ♦ • the outer electrodes are formed in such a 
manner as to form bars, rods or the like, which are so disposed that the sur- 
faces opposed to the surface of the central electrodes are parallel to this 
latter and are relatively of ffreat length. Thus a relatively long range of 
iparks is produced." 

Bouldt also shows, not only the parallelism of his electrode ends, but 
the possible multiplication of their number (and thus Johnston's use of 
four electrodes was thus foreshadowed), in that regard saying : 

"The electrodes i, 2, ♦ • • are, as already stated, arranged parallel 
to the electrode 3 connected to the central conductor. • ♦ • The elec- 
trodes • • ♦ can, of course, be of any desired number, provided that 
they present a long surface for the production of sparks.** 

In Bouldt's parallelism and the resultant long spark, he carries into 
his claim in these words : 

"A sparking plug of the kind referred to comprising a cylindrical central 
electrode and any desired number of electrodes arranged around and with 
surfaces parallel to the surface of said central electrode in such a memner 
that sparks are formed between the electrodes over a rela/tively great length 
substantially as described/' 

Eliminating from Johnston's specifications those elements in his de- 
vice which Bouldt disclosed in his elongated and parallel surface at the 
end of his electrodes, and no substantial basis for invention remains 
in the lengthening of such a long spark electrode, parallel spark plug, 
and locating it in a zone where the spark would strike under better 
conditions. In view of the development of the art, it was but such a 
mechanical progressive step as this constantly improving art would 
naturally take. 

It remains to consider the alleged error on the part of the court be- 
low in refusing to sustain the charge of unfair competition. Without 
discussing the proofs, we limit ourselves to stating we find no error 
in the court's action. Lest it appear we had overlooked that conten- 
tion, we note that we do so, not because we have found the patent in- 
valid, but because we find no sufficient grounds of simulation or de- 
ception on the part of the defendants to justify our finding that they 
had palmed oflF or so deceptively dressed or labeled their spark plugs 
as to mislead a purchaser who wanted, and thought he was buying, 
the plaintiff's, into accepting the defendants' spark plug in lieu thereof. 

The judgment below is affirmed. 



PATER80N BREWING &. MALTING CO. v. MESH & CO., Inc., et al. 

(Circuit Court of Appeals, Third Circuit. February 24, 1922.) 

No. 2752. 

Trial ^=:962 (2)— Evidence of similar condition of other eggs stored with defendant 
held proper rebuttal. 

In an action for damage to eggs while in cold storage, where the de- 
fense was that the damage resulted from the improper handling of the 
eggs by plaintiffs after they were first placed in storage, evidence that 
eggs placed by other parties with defendant for storage at the same time 
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were in a similar condition to plaintiffs' eggs, though they had not been 
improperly handled, is competent to refute the defense, and its admission 
in rebuttal was not erroneous, though it had some tendency to sustain 
plaintiffs' case in chief, and could not have been admitted for that purpose 
for want of proof that the other eggs, when stored, were in the same 
condition as those of plaintiffs. 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Action by Mesh & Co., Inc., and others, against the Paterson Brew- 
ing & Malting Company. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 

William B. Gourley, of Paterson, N. J., for plaintiff in error. 
McDermott & Enright, of Jersey City, N. J. (James D. Carpenter, of 
Jersey City, N. J., of counsel), for defendants in error. 

Before WOOIvIvEY and DAVIS, Circuit Judges, and ORR, District 
Judge. 

WOOIXEY, Circuit Judge. The one assignment of error which 
calls for discussion is directed to a ruling upon evidence. It had its rise 
in wholly opposite views as to the purpose and effect of the evidence 
offered and admitted. Whether error is involved depends, accordingly, 
upon which view is correct. 

The facts of the case, as pleaded and proved, are shortly these : 

Speaking of the parties as they stood at the trial, the plaintiffs, in 
June, 1919, placed in the cold storage warehouse of the defendant at 
Paterson, New Jersey, 2,076 cases of eggs, gathered from many points 
in Iowa. When, in January, 1920, the eggs were withdrawn it was 
found that a large portion of them had spoiled. Thereupon the plain- 
tiffs brought this suit for damages, charging the defendant with negli- 
gence in violating the duty of reasonable care required of a cold storage 
warehouseman in that it stored the eggs in a room of excessive damp- 
ness and allowed the cases to become wet ; that it covered the cases 
with tarpaulins and tar paper in a manner that excluded the air ; and 
that it failed to maintain the room at an even temperature, thereby 
causing the eggs to mold and spoil. The defendant, by its answer, tra- 
versed these allegations of negligence and in addition pleaded that the 
eggs were not sound when placed in its care. 

On these pleadings several issues of fact were raised and vigorously 
contested. The most of them now stand decided by the verdict which 
the jury rendered for the plaintiffs. As we read the record brought 
here on this writ of error, we fitid only one open to dispute. It is this : 

At the trial, the plaintiffs introduced evidence tending to prove that 
when placed on cold storage with the defendant the eggs were com- 
mercially good and when withdrawn they were covered with mold and 
were commercially bad. For the cause of this change in their condition 
the plaintiffs also introduced evidence tending to prove that the de- 
fendant had, against good cold storage practice, allowed frost to ac- 
cumulate for an undue period on the brine pipes and water to drip 
upon the cases and overflow from the drip pan upon the floor. 

The defendant met the plaintiffs' case on the moldy condition of the 
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eggs by evidence which proved that in July, during very warm weather, 
employees of the plaintiffs took the eggs out of storage in lots of 12 
cases, removed them to the top floor of the warehouse where they un- 
packed, handled and repacked them and then returned them to cold 
storage. On this conduct the defendant based the defense that, in 
the movement of the^eggs from a cold atmosphere to warm and from a 
warm atmosphere back to cold, a film of moisture accumulated on them 
which later developed into the mold with which the eggs were covered 
when withdrawn from storage in January following. 

In rebuttal, the plaintiffs offered the testimony of two witnesses to 
prove that 12 carloads of eggs collected in Minnesota, Kansas, Iowa, 
Illinois, Missouri and Tennessee and placed by thein in the defend- 
ant's cold storage warehouse in the same month in which the plaintiffs 
stored their eggs and for substantially the same period had molded 
and spoiled. The court admitted this testimony over objection by the 
defendant that such testimony is not admissible except in the plain- 
tiffs' case in chief and is admissible then only on showing a condition 
of witnesses' eggs similar to the condition of the plaintiffs' when put 
in storage. There was no evidence of similarity of condition. This is 
the principal error charged against the court on this writ. If this 
rebuttal evidence was offered in proof of the plaintiffs' case as pleaded, 
and if it was all the evidence so offered, there might be substance in 
the defendant's contention. But the testimony of the two witnesses 
as to the moldy condition of their eggs on withdrawal from cold stor- 
age was not introduced by the plaintiffs to prove their case as pleaded, 
but to meet the defense that the plaintiffs' eggs had acquired theif 
moldi when in July they had been resorted and rehandled in a warm 
room. The testimony of one witness was made relevant by his further 
testimony that his eggs had not been rehandled but had remained in 
the defendant's cold storage room continuously from the time they 
were deposited until they were withdrawn. The testimony of the other 
witness was made relevant by his further testimony that after placing 
his eggs in cold storage with the defendant he did, pursuant to pre- 
vailing practice, rehandle and repack them to prevent mold from break- 
age, and that, on withdrawing his eggs, they showed no breakage, yet 
were moldy. While, admittedly, this testimony strengthened the olain- 
tiffs' case as pleaded in their complaint, it also raised a valid infer- 
ence, if the jury chose to draw it, that the mold on the plaintiffs' ^gs 
came not from rehandling, as the defendant had contended, hut, as 
with the eggs of the two witnesses, it came from the defendant's al- 
leged negligence in maintaining dripping pipes and a damp room. Ru- 
dell V. Cold Storage Co., 136 Mich. 528, 530, 99 N. W. 756. Being 
offered and admitted for this purpose, and with this effect, we are of 
opinion that the testimony was strictly in rebuttal and was admissible. 

Finding no error in the trial we direct that the judgment below be 
affirmed. 
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In re REI8LER. 

((Xrcult Court of Appeals, Seoond Circuit January 18, 1922.) 

No. 182. 

1. Bankrup^toy ^=»404(l)»Aot intended to be liberal toward bankrupt applying 

for discharge. 

The intent of the Bankruptcy Act (Oomp. St. 8f 9585-0668) is to be 
liberal toward the bankrupt applying for his discbarge. 

2. Bankruptcy #=9407(1)— Delay In applying for discharge held excused. 

Where a voluntary bankrupt filed a petition for discharge within one 
year, on which the referee refused to certify his discharge to the Dis- 
trict Court, and no further steps were taken for nearly three years in 
the matter, a showing by the bankrupt that the delay was caused by the 
absence of his attorney from his office, due to a protracted illness, and 
to services during the World War, and that the bankrupt was led to be- 
lieve tiiat hla discharge had been granted by the fact that no creditors 
appeared In opposition thereto and no trustee was elected and that he had 
gone West, out of touch with his attorney and creditors, is sufficient to 
excuse the delay, and entitle the bankrupt to his discharge. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

In the matter of John J. Reisler, bankrupt. From an order of the 
District Court, denying the application of the bankrupt for his dis- 
charge (275 Fed. 65), said bankrupt appeals. Reversed. 

Arnold Lichtig, of New York City (Herbert A. Mossier, of New 
York City, of counsel), for appellant. 
Robert A. Fosdick, of New York City, for respondent. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. John J. Reisler filed a voluntary petition in bank- 
ruptcy, and was adjudicated a bankrupt on the 27th of September, 1917. 
He filed a petition for his discharge on July 17, 1918, within the statu- 
tory period of one year. The referee refused to certify his discharge 
to the District Court. The bankrupt did not proceed further until 
March 12, 1921. On March 17, 1921, the referee procured an order 
to shoiv cause to be issued on the bankrupt's petition for discharge, and 
on April 14, 1921, the referee issued the certificate of conformity. On 
April 18, 1921, the order to show cause why the bankrupt should not 
be discharged was made returnable in the court below. Thereafter 
a creditor filed specifications of objections to the bankrupt's discharge, 
which set forth in substance the failure of the bankrupt to prosecute 
his petition for a discharge within a reasonable time. The referee in 
bankruptcy passed upon these specifications, taking testimony, and 
reported that there was no unreasonable delay, and &iat the objection 
of laches or unreasonable delay was not one of the objections specified 
in the Bankruptcy Act (Comp. St. §§ 9585-9656) as justifying a refusal 
to discharge a bankrupt. 

[1] On a motion to confirm the report of the referee, the District 
Judge denied the petition and application for a discharge. In answer 
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to the specifications, the bankrupt proved that the delay was due to the 
fact that his attorney abandoned his office because of a protracted ill- 
ness, and also that he served his country during the. World War ; that 
the bankrupt believed that his discharge had been granted, and was led 
into this belief by the fact that his creditors did not appear in opposi- 
tion, and no trustee was ever elected. As a further excuse, he proved 
that he left the state, going to live in the West, and remained there, 
and was out of touch with his attorney and creditors. He further 
pleaded his poverty and inability to pay the fees required. These ex- 
cuses were addressed to the discretion of the court below, and were 
held by the District Judge to be insufficient. The intent of the Bank- 
ruptcy Act is to be liberal toward the bankrupt applying for his dis- 
charge. Matter of Rosenfeld (C. C. A.) 262 Fed, 876; In re Braus, 
248 Fed. 55, 160 C. C. A. 195, 

[2] We think that the excuses set forth by the bankrupt for his fail- 
ure to petition more promptly for his discharge were such as should 
have appealed successfully to the discretion of the court below. They 
were sufficient to excuse the delay, and his discharge should be granted. 

Order reversed. 



HVHUB, Comndsflloiier of Immlgralioii^ v. YOUNG YES «l bL 

(Otrcoit Court of Appeals, Ninth Circuit. February 6» ld22. Behearing Denied 

Man^ 27, 1922.) 

No. 3751. 

HabeM ttMrpos «s»92<l)— ^Svldeme not weighed on review of order for de- 
portatioo of ChineBO. 

In habeas corpus proceedings for the discharge of Chinese persons re- 
tuaed. admission to the United States as citizens and held for deportation, 
it is not the function of the court to weigh the evidence ; but, if petition- 
era were given a fair hearing and here is some evidence to sustain the de- 
cision of the immigration authorities* it must stand. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Habeas corpus by Young Yen and Young Soon against Edward 
White, Commissioner of Immigration at Port of San Francisco. From 
a judgment discharging petitioners, respondent appeals. Reversed. 

John T. Williams, U. S. Atty., and Ben. F. Geis, Asst. U. S. Atty., 
both of San Francisco, Cal., for appellant. 

Geo. A. McGowan, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellees, upon arriving at the port 
of San Francisco from China, made application to enter the United 
States as citizens, claiming to be the foreig^-bom sons of Young Fai, 
a citizen of the United States. Their applications were denied after 
a hearing before a board of special inquiry, and on appeal to the Sec- 
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retary of Labor the decision of the board was affirmed. Upon habeas 
corpus proceedings the court below discharged the appellees. From 
that judgment the Commissioner of Immigration takes this appeal. 

We are unable to see on what ground it can be held that the proceed- 
ings before the board of special inquiry were unfair. That board 
reached the conclusion that the proofs were insufficient to show that 
the appellees were the sons of Youn^ Fai. Young Fai testified that they 
were his sons, and that he was marned in China K. S. 19 — 1 — 16, which 
would be March 4, 1893. But it was shown that in 1897, on his return 
from China, when he was permitted to enter as a citizen of the United 
States, Youn^ Fai testified : "I am not married." It was shown also 
that on Mardi 17, 1909, Young Fai appeared as a witness for another 
of his alleged sons, Young Nin, at which time he testified that he was 
married K S. 19— 9— 20, which would be October 29, 1893. Again in 
his testimony in this proceeding Young Fai testified that his son Young 
Soon was born K. S. 28 — 8 — 15, and that his son Young Yen was born 
K. S. 29—10—10. In 1907 he testified that Young Soon was bom K. S. 
28—1, and Young Yen was bom K. S. 29— 10— 20. 

Young Fai made no explanation of these discrepancies, althoug^i he 
was afforded full opportunity to do so. He denied that he had testi- 
fied in 1897 that he was not married, but he admitted that in all other 
respects the record of his testimony taken at that time was correct. 
The discrepancies in Young Fai's testimony as to the dates on which 
his sons were bom may be tmimportant, but his contradictory state- 
ments as to the fact of his marriage and the date thereof may well have 
been deemed important by the board of special inquiry, and sufficient 
to discredit Young Fai's testimony that the appellees were his sons. 
We cannot say, in view of such statements of Young Fai, that the 
conclusion reached by the board was manifestly unfair. It is not the 
function of this court in habeas corpus proceedings to weigh the evi- 
dence or go into the question of the sufficiency of the probative facts. 
It is sufficient in such a case, if there is some testimony to sustain the 
conclusion reached. Here there was, we think, substantial ground to 
discredit the testimony which was adduced on behalf of the applicants. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to remand the appellees to custody. 



ROBERT J. METZLER, Inc., v. WYOMING NAT. BANK et al. 
and three other eases. 

(Circuit Court of Appeals, Third Circuit. January 20, 1922.) 

Nos. 2816-2819. 

Receivers ^s> 1 39— Order setting aside sale in four lots held proper. 

Where the order for sale by receiver of the property of motor car cor- 
poration directed the property first to be offered as an entirety and then 
in separate parcels or lots, as in the discretion of the receivers might ap- 
pear most likely to obtain the highest price, a sale of the property in four 
lots, one of which consisted of 267 catalogue items and represented three- 
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fourths of the bid for the eotlre property, whldi sale was made after 
many of the attachments necessary to make the machines complete were 
not shown on the catalogue or advertisements of the receivers, and were 
not displayed with the macdiines, was properly set a^de, especially where 
the sale price was only about 60 per cent of the appraised value of the 
property. 

Appeals from the District Court of the United States for the District 
of E)elaware ; Hugh M. Morris, Judge. 

Suit in equity by Uri T. Hungerford against the Owen Magnetic 
Motor Car Corporation. From an order refusing confirmation of 
sales by the receivers, and directing a new sale, Robert J. Metzler, Inc., 
Daniel Dryer, Alfred Lamberg and Morey & Co., the purchasers, sep- 
arately appeal. Affirmed. 

Bilder & Bilder and Nathan Bilder, all of Newark, N. J., for appel- 
lants. 

R. Satterthwaite, Jr., of Wilmington, Del., for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. Passing by, but expressing no opinion on the two 
preliminary questions of, first, the standing of 3ie bidders to take these 
appeals; and, second, whether they are not estopped by their action 
in taking advantage of the condition in the order setting the sale aside, 
namely, tfie return of the hand money paid, and addressing ourselves to 
the third question, viz. the setting aside of the sale, we are of opinion 
that not only was there no abuse of discretion by the court below, but 
so far as the facts are before us, and as we are enlightened by the views 
of that court, which are reported in Hungerford v. Owen Magnetic 
Motor Car Corp., 277 Fed. 244, we are of the opinion its action was en- 
tirely proper in setting aside the several sales. 



In re LEVY 
sad five other caseA. 



(District Court, W. D. Texas, B31 Paso Division. V^bmary 8, 1^22.) 

Nos. 1759, 1775, 1780, 1785, 1792, 1799. 

Aliens ^s»62 — Qalniing exemption from military service bdon deelaratloo of 
intention not a bar to natoraUzalioii. 

The fact that an alien, within five years prior to his application for 
admission to citizenship, but before his declaration of intention, on regis- 
tering under the Selective Service Act, In answer to an irrelevant ques- 
tion In the questionnaire, claimed exemption from military service as an 
alien,, field not to show conclusively that he was not "attached to the prin- 
ciples of the Constitution of the United States and well disposed to the 
good order and happiness of the same," which is a requisite to admission 
under Naturalization Act June 29, 1906, § 4 (4), being Comp. St. S 
4352, but that question may be determined by other evidence. 

In the matter of the separate applications of Henry Levy, alias Hen- 
ry Lavis, of Stamatis Pantelis Angelastos, of Ernest Carlson, of 
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Nicholas Hamrah, of Demetrios Panaghioton Metropoulas, and of 
Isabel Balderrama Garcia for naturalization. Petitions granted. 

Zach Lamar Cobb, Breedlove Smith, and Wm. H. Fryer, all of El 
Paso, Tex., for petitioners. 

M. H. Anthoni, Naturalization Examiner. 

SMITH, District Judge. The above-named persons have presented 
petitions for naturalization. Hearings upon all of them have been 
had. The only question raised is whether or not applicants have 
shown that during the five years preceding the dates of their respec- 
tive applications they were "attached to the principles of the Consti- 
tution of the United States and well disposed to the good order and 
happiness of the same," as required by paragraph 4, section 4, of the 
Naturalization Act (Comp. St. § 4352). It is admitted that they have 
fully met every other requirement. 

Within the five-year period, and while the late World War was in 
progress, but before petitioners made their respective declarations of 
intention, they registered under the Selective Service Law, and in 
answering questionnaires each claimed exemption upon the ground that 
he was an alien. At no time was any of them enemy alien, but friend- 
ly. Their declarations of intention were all filed after the armistice 
was signed. But for their claims of exemption from military service 
the evidence would amply show that petitioners, during the five years 
preceding their applications, were attached to the principles of the 
Constitution of the United States and well disposed to the good order 
and happiness of the same. During the war they bought Liberty 
Bonds to the extent of their financial ability. Hamrah was active in 
the sale of such securities, and Lavis was employed as tool maker in 
the manufacture of periscopes for American submarines, and other 
evidence showed that they were all friendly disposed to the United 
States. 

It is not contended, and could not be, that applicants' claims for ex- 
emption as matter of law debarred them from admission to citizenship, 
for it is not so provided by any statute. The contention is tRat such 
action on their part conclusively evidenced a want of attachment on 
their part to the principles of the Constitution, and a want of a well 
disposal to the good order and happiness of the United States, which 
cannot be overcome by other evidence. 

I do not think this contention tenable. Being friendly aliens, who 
had not declared their intention, petitioners were not subject to mili- 
tary duty in the army of the United States. They were not included 
in the Draft Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
2O44a-2044k). They could have volunteered, hut could not have been 
impressed into the service. Their status was such that there was no 
need to claim exemption, for, properly speaking, they could not be 
exempted from a duty that the law did not place upon them. All 
that the law required of them was that they should register and furnish 
satisfactory proof in the form prescribed that they were friendly 
aliens, who had not yet made declarations of intention ; in other words, 
that they were not included in the Act as subject to draft 
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It is true that the rules and regulations promulgated to carry the 
law into effect prescribed that aliens who had not declared their in- 
tention shoulfi be asked whether they claimed exemption on account 
of their being aliens. But my attention has not been called to any 
provision of law authorizing such inquiry, and I believe there is none. 
So at most such an inquiry could properly elicit only information as to 
whether the alien was or would be willing to volunteer for military 
service. The fact that the alien was nondeclarant of itself exempted 
him from the draft. It was not necessary for him to claim exemption. 
So far as he was concerned, there was nothing for him to claim ex- 
emption from. 

Therefore, viewing the matter in the light of the law, petitioners did 
not claim exemption from military duty, because no such duty rested 
upon them. They merely declined, when asked to volunteer, to per- 
form a duty which no law had imposed upon them. They were not 
citizens, and we had no right to expect them to assume the duties, the 
highest duties, of citizenship. And their refusal to do so, in my opin- 
ion, does not show, or at least does not conclusively show, that at the 
same time they were not attached to the principles of the Constitution 
of the United States and well disposed to the good order and happi- 
ness of the same. It will be noted that the requirement is not that tihe 
alien shall show that, before declaration of his intention, he was will- 
ing to assume all the duties of citizenship with reference to the Con- 
stitution and government of the United States in order thereafter to 
secure citizenship. It is only required that he shall for the time re- 
quired have an attachment for the principles embodied in the Consti- 
tution, and not the Constitution itself, and that he was and is well dis- 
posed to the good order and happiness of. the United States; that is 
to say, that he preferred and was devoted to our form of government, 
and that he was himself obedient to our laws, and that he was not hos- 
tile, but friendly, to our government. 

I believe each of these applicants has shown that he has fulfilled 
these requirements, and is therefore entitled to have his petition grant- 
ed; and it is so ordered. 



THB BOSTON 
and nine other cases. 

(Dtetrict Court, B. D. New York. September 26, 1910.) 

Banhnqyte^ ^=s>lSH, New, voL 8 Key-NiK Serieei— IMghl of lienon to pro- 
eeedb of Elision suit referred to court of baoknipCcy having Jnrisdfetloo 
of estate of owner. 

Where the trustees in bankruptcy of a dredging company claim to 
have succeeded to a right of action for injury in collision to a dredge 
owned by the company, a court of admiralty in which are pending suits 
to enforce liens against the dredge will not interfere on behalf of the 
lienors with the prosecution of such suit or with the primary right of 
the court of bankruptcy to dispose of the proceeds. 

In Adnriralty. Suit by William J. Gokey & Co., Inc., against the 
dredge Boston, with nine other cases. On motions by libelants for en- 
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forcement of their right to any sum paid or collected as damages for 
injury to the Boston in collision. Denied without prejudice. 

Haight, Sandford, Smith & Griffin, of New York City, for libelant 
Fidelity Deposit Co. of Maryland. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City, 
for ancillary receivers. 

Harrington, Bigham & Englar, of New York City, for underwriters 
of the Boston. 

Alexander & Ash, of New York City, for libelants Gokey and others. 

GARVIN, District Judge. On August 5, 1920, the dredge Boston, 
then owned by the Boston Dredging Company, was injured by colli- 
sion with the tug Bouker No. 3. Thereafter various admiralty suits 
in rem were brought against the Boston, which was sold to satisfy 
the liens obtained therein by the libelants. In the distribution of the 
funds realized at the sale two lienors were directed by the court to be 
paid in full (having made repairs which resulted in saving the boat 
from becoming a total loss), the remaining lienors receiving about 
40 per cent, of their respective claims. 

It was asserted upon tiie argument, and not disputed, that when these 
repairs were made the Dredging Company, in order to induce William 
J. Gokey & Co. to proceed with a part of the work, gave the latter 
company an assignment of the claim of the Dredging Company against 
the tug for damages arising out of the collision to the extent of $14,- 
250, being proximately the cost of the repairs made by Gokey & Co. 
The latter company, however, has been paid, as stated, for this work. 
The Boston Dredging Company later became bankrupt, and trustees in 
bankruptcy have been appointed by the United States District Court in 
Massachusetts. 

This proceeding is a motion by lienors of the Boston to require and 
authorize the Bouker Contracting Company and/or their underwriters 
to pay to the clerk of this court all moneys intended to be used in pay- 
ment of their liability to the Boston because of the collision aforesaid, 
to restrain them from otherwise disposing of this money, to restrain 
the underwriters of the Boston from paying the sums due under in- 
surance policies on the Boston to the receivers of the said Dredging 
Company, to direct the marshal to collect and pay to the clerk of the 
court all moneys now or hereafter in the possession of the Bouker 
Contracting Company and/or their underwriters intended to be used 
in payment of their said liability to the Boston, and finally to direct 
the clerk of the court to distribute said moneys to the lienors in the 
same proportion as provided by the distribution order made by the 
court August 12, 1921. 

The moving parties claim that the Bouker No. 3 was decreased in 
value by the colUsidn, and that the money to be paid in damages there- 
fore stands in place of the vessel, and is subject to the maritime liens 
which attached to her when the causes of action arose — citing The 
John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969; Shcp- 
pard V. Taylor, 5 Pet. 707, 8 L. Ed. 269; Brown v. LuU, Fed. Cas. 
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No. 2,018; O'Brien v. Miller, 168 U. S. 297, 18 Sup. Ct. 140, 42 L. 
Ed. 469; and The George Prescott, Fed. Cas. No. 5,339. 

The trustees in bankruptcy distinguish these cases upon the ground 
that, because of the petition and adjudication in bankruptcy in Massa- 
chusetts, the District Court there obtained jurisdiction of 'the chose 
in action against the owners of the Bouker No. 3 for the damage done 
by that boat to the Boston, which chose in action vested in the trustees 
in bankruptcy. The determination of this question is not free from 
difficulty, but in view of the fact that the trustees urge that they have 
a claim against the Bouker No, 3 which has not yet been liquidated 
or settled, and in connection with which the underwriters of the Bos- 
ton announce that they are about to file a libel against the Bouker 
No. 3, claiming on behalf of the Boston and the Boston Ehredging Com- 
pany, not only the amount of the repairs necessitated because of the 
collision, but other expenses, including the value of loss of services of 
the Boston, any action by this court which might have the effect of 
releasing the Bouker No» 3 from any part of its liability because of 
the collision would be ill-advised. 

The rights of all parties can be fully protected by the District Court 
of Massachusetts, which should supervise any settlement of the cjaim 
for damages. It is not necessary to make any determination at this 
time of the rights of any of the parties in connection with the pending 
application. If, after settlement of the claim for damages is made 
by the trustees, the bankruptcy court in Massachusetts shall hold that 
it is without power to pass upon the claim of the lienors sought to be 
asserted on this motion (The Philomena [D, C] 200 Fed. 859), an ap- 
propriate application may be made to this court. 

Motion denied, without prejudice to any of the parties to make such 
further application, here or elsewhere, as may be advisable. 



Id re GLOR¥ BOTTUNG CO. OF NEW YORK, Ine. 

(District Court, B. D. New York. December 3, 192L) 

L Baidiruiiiejr ^bs>77— Dividing: dalm against alleged banlotqit. 

A single claim against an aUeged bankrupt may not be divided, for 
the purpose ot making the requisite number of petitioning creditors ; but 
the mere fact that the claims of two of the petitioning creditors are based 
on trade acceptances received from the same source does not invalidate 
the petition. 

t. Bankraptey «=s>S4— Court way permit amendment to mafce petttion more 
flpedSc. 

The court may permit amendment of an Involuntary petition, to make 
allegations which are too general more specific. 

In Bankruptcy. In the matter of the Glory Bottling Company of 
New York, Inc., alleged bankrupt. On motion to dismiss petition. 
Granted, subject to leave to amend. 
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Joseph G. M. Browne, of New York City, for bankrupt. 
William Hauser, of New York City (Max Rockmore, of New York 
City, of counsel), for petitioning creditors. 

GARVIN, District Judge. The alleged bankrupt has moved to dis- 
miss the petition herein on the ground that upon the face thereof it is 
jurisdictionally defective. The specific objections are, first, that it 
appears "from the petition that a claim of the National Box & Lumber 
Company, which totals the sum of $4,132.48, was divided into two parts 
for the purpose of obtaining the requisite number of petitioning credi- 
tors, two of whom, Prigg and Kopp, were described as assignees of 
the last-mentioned company; second, that the petition pleads the lan- 
guage of the statute in its references to the alleged acts of bankruptcy, 
without setting forth in detail the facts constituting the same ; tiiird, 
that the petition is based upon information and belief, the sources of 
information and grounds of belief not being stated ; and, fourth, that 
the petition sets forth that the alleged bankrupt is insolvent, without' 
pleaaing in detail the facts from which insolvency necessarily follows . 

[11 It is quite true that the courts have disapproved of a creditor 
diviamg his claim for the purpose of obtaining the number of creditors 
necessary under the Bankruptcy Act (Comp. St. §§ 9585-9656). Stro- 
heim V. Perry Co., 175 Fed. 52, 99 C. C. A. 68; In re Tribelhom, 137 
Fed. 3, 69 C. C. A. 601 ; In re Halscy (D. C.) 163 Fed. 118; In r« In- 
dependent Thread Co. (D. C.) 113 Fed. 198. The petition discloses, 
however, that what two of the petitioning creditors have done is to ac- 
quire trade acceptances from one source. These acceptances are very 
common in the commercial world. Each represents a separate cause 
of action, and usually is originally delivered for the purpose of e^abUng 
the holder to realize upon the same by a further transfer thereof. It 
may develop upon the trial of the issues that the transfers were for 
the purpose of creating the necessary number of petitioning creditors, 
but the court is of the opinion that the mere fact that the claims of two 
of the petitioning creditors are based upon trade acceptances received 
from the same source does not invalidate the petition. 

[2] With respect to merely pleading, in the words of the statute, the 
acts of bankruptcy, the failure to set forth the sources of information 
and the grounds of belief, and the statement in the petition that the 
bankrupt is insolvent, without setting forth facts from which insolvency 
necessarily follows, the court is of 3ie opinion that the authorities jus- 
tify the petitioning creditors being required to comply by amendment 
with the objections raised. The court believes that it has ample power 
to permit these amendments (In re Plymouth Cordage Co., 135 Fed. 
1000, 68 C. C. A. 434, 13 Am. Bankr. Rep. 665), and in view of the fact 
that it is asserted, and not denied, that the effect of dismissing this peti- 
tion will be to prevent the petitioning creditors under a new petition 
from attacking a mortgage made by the bankrupt within the prohibited 
four months period, the court is of the opinion that the interests of 
justice require that the petitioning creditors be allowed an opportunity 
to file an amended petition, in accordance with the foregoing sugges- 
tions. 
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The motion is therefore granted, unless an amended petition is filed 
within 10 days after the service of a copy, of the order to be entered 
herein, with notice of entry thereof. It shoidd be noted that the peti- 
tion does not comply with General Orders in Bankruptcy XXI, subdi- 
vision 3 (89 Fed. ix. 32 C. C. A. ix). The amended petition must set 
forth the true consideration. In view of all the surrounding conditions, 
when the amended petition is filed, petitioning creditors must give a 
bond of $500, and the amended petition must set forth the addresses 
of the petitioning creditors. 



WARD BAKING CO. ▼. OAK PARK BAKING CO., Ine. 

(District Court, D. Delaware. Januftty 25, 1922.) 
No. 4^. 



Trade4iiaric8 and taulMiaiDeB and unfair eompetiftian ^s^dSd)*— Temporanr 
^I^^nPM4^^^" refused, on bataneiqg of injuries^ 

In a suit to restrain defendant corporation from using in connection 
with its goods tbe nanie of two of its principal officers, which was also 
used in the trade-mark of complainant, where It appeared that defend- 
ant and its afQliated companies had been using that name for years, and 
that no injury which could not be compensated could result to plaintiff 
from the continued use untU the final hearing, while a preliminary in- 
junction would require defendant to change all of its advertising matter, 
cartons, etc., the preliminary injunction will not be granted. 

In Equity. Suit by the Ward Baking Company against flie Oak 
Park Bakii^; Compsny. On motion for preliminary injunction. Mo- 
tion denied. 

Pennie, Marvin, Davis & Edmonds, of New York City, and Herbert 
H. Ward, of Wilmington, Del., for plaintifiF. 
William S. Hilles, of Wilmington, Del., for defendant. 

MORRIS, District Judge. The motion herein for a preliminary in- 
junction, directed mainly to the use by the defendant of the word 
•*Ward" in connection with its bakery products, has been heard upon 
bin, answer, affidavits, and exhibits. 

Among the defenses to this motion are those of laches, acquiescence, 
unclean hands, right of defendant to use the family name of Ward, 
and that its use has been so accompanied by other words and marks as 
to distinguish its products from those of complainant. The affidavits 
are in conflict on practically every cardinal point. Even the validity 
of the registration by the complainant of the word "Wafrd" as a trade- 
mark is denied by the sworn answer of the defendant. The defend- 
ant is one of a number of subsidiary companies of "Ward Bros. Com- 
pany," a New York corporation. Two brothers named Ward are offi- 
cers and the dominant force in those companies. They have used 
the name "Ward" in the title of some of their corporations and in 
connection with their bakery products in certain localities for almost 
10 years. The conditions under which this has been done are in dis- 
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pute. That which the defendant herein is now doing it apparently 
has done since 1919. 

Final hearing may be had without delay. The injury done to the 
rights, if any, of tfie complainant, cannot be materially aggravated 
or extended in the interim. If, however, a preliminary m junction is- 
sue, the defendant would be required to change its cartons, the inscrip- 
tions on Its wagons, and its mode of advertising, which would prob- 
ably be productive of gjeat and irreparable injury to the defendant, 
should it be ultimately determined that the complainant is without 
right to the relief it seeks. Under such circumstances, I think the 
motion for a preliminary injunction should be denied. 

It will be so ordered. 



RADIO CORPORATION OF AMERICA v. RADIO AUDION CO. 

(District Ooart, D. Delaware. January 20, 1922.) 

No. 439. 

Patents ^=9328—803,684^ claim 1, for an audloii, held valid and Infringed, Init 
elaim 37 held not infringed. 

The Floning Patent, No. 803,684, for a wireless telegraph and tele- 
phone device known as an "audion," 7iel4, on motion for preliminary in- 
junction, valid and infringed as to claim 1, by defendant's device when 
used as detector, but not infringed as to claim 37, by defendant's device 
when used as an amplifier, or as a generator of high-frequency osciUa- 
tions. 

In Equity. Suit for infringement of a patent by the Radio Corpora- 
tion of America against the Radio Audion Company. On motion for 
preliminary injunction. Injunction directed, restraining use or sale 
of defendant's apparatus as a detector only. 

Sheffield & Betts and J. Edgar Bull, all of New York City, and Wil- 
liam G. Mahaffy, of Wilmington, Del., for plaintiff. 

Darby & Darby, of New York City, and Andrew C. Gray, of Wil- 
mington, Del., for defendant. 

MORRIS, District Judge. Radio Corporation of America charges 
Radio Audion Company with infringement of claims 1 and 37 of let- 
ters patent No. 803,684, to John Ambrose Fleming, dated November 7, 
1905, by making, using, and selling a radio or wireless telegraph and 
telephone device known as an "audion." A motion for preliminary in- 
junction has been heard upon bill, affidavits, and documentary' evi- 
dence. I have examined the record, and have studied the briefs of 
the respective parties with care. Defendant's device may be used as 
a detector, an amplifier, and as a generator of high-frequency electrical 
oscillations. 

As the record now stands, I think claim 1 of the patent is valid, and 
that defendant's device, when it is used as a detector, falls witliin that 
claim. This makes it unnecessary to determine whether claim 37 is 
invalid for want of a supplemental oath; but, assuming that claim 
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also to be valid, I am not satisfied by the present record, consisting 
largely of ex parte affidavits, that the defendant's device, when used 
as an amplifier, or as a generator of high-frequency electrical oscil- 
lations, falls within the scope of either of those claims, and conse- 
quently the defendant should not now be enjoined from making or sell- 
ing its devices for the latter uses. I think a more elaborate expression 
of views at this time would serve no useful purpose. 

A decree directing the issuance of a preliminary injunction, enjoin- 
ing and restraining the defendant from making or selling its device 
for use as a detector, may be submitted. 



PAOLIGBLU V. SAMUELS. 

(District Oourt, B. D. New York. November 28, 1021.) 

Removal of earner <$=»17— Defendani loses riglil (A removal by a|ipeariar 
and fllimc answer in state court 

By appearing in the state court and filing an answer after return day, 
a defendant held to have lost the right to remove the cause. 

At Law. Action by Maria Paolicelli, administratrix, against Harry 
Samuels. On motion to remand to state court. Motion granted. 

Francis G. Hoyt, of New York City, for plaintiff. 
Frederick Mellor, of New York City (St. Clair X. Hertel, of New 
York City, of counsel), for defendant. 

GARVIN, District Judge. This is a motion by plaintiff to re- 
mand the cause to the state court. The defendant was served with 
summons within the state of New York on September 28, 1921, and 
served an answer to the complaint on October 20, 1921, a default of 
two days being waived. On October 31, 1921, an amended answer 
was served, with notice that a petition to remove the action to the 
federal court would be filed on that day. Plaintiff is an alien, re- 
siding in the Southern district of New York ; defendant is a resident 
of New Jersey. 

The plaintiff contends that the motion must be granted because the 
petition for removal to the federal court was not filed on or before 
October 18, 1921, on which day defendant's time to answer the original 
complaint expired. By appearing in the state court and filing an answer, 
the defendants lost all right to remove the cause. Doyle v. Beaupre et 
al. (C. C.) 39 Fed. 289; Woolf v. Chisolm (C. C.) 30 Fed. 881. The 
case of Penniman v. Fuller & Warren Co., 133 N. Y, 442, 31 N. E. 
318, indicates that the New York Court of Appeals has reached a 
different conclusion with respect to a state statute phrased in a some- 
what similar manner, but that cannot justify a disregard by this court 
of well-settled authorities. 

If the action were removable, it would appear that it should be re- 
moved to the federal court of this district. Matarazzo v. Hustis (D. 
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C.) 256 Fed. 882; Matter of Tobin, 214 U. S. 506, 29 Sup. Ct. 702, S3 
L. Ed. 1061 ; Matter of Nicola, 218 U. S. 668, 31 Sup. Ct 228, 54 L. 
Ed. 1203. 

Motion to remand granted. 



UNITED STATES V. DOWLING et al. (two cases). SAME v. LINDSAY et al. 
SAME V. BRYAN et al. 

(District Court, S. D. Florida. February 2, 1922.) 

Kos. 1424, 1440-1442. 

1. Conspiracy ^=943(6)— Indictments for conspiracy to commit offense not spe- 

cifically deftned held insofflclent. 

Indictments under Oriminal Code, { 37 (Gomp. St S 10201), charging con- 
spiracy "to commit an offense against the United States, that is to say, to 
violate title 2 of the National Prohibition Act in this, to wit, that the 
said [defendants] would then and there possess certain intoxicating li- 
quors, to wit [stating number of cases of Uquor], contrary to the provl- 
Bions of said act," without stating the kind of liquor, or otherwise al- 
leging which of the many provisions of the Prohibition Act defendants 
conspired to violate, field insuffident, as too general and not sufficiently 
informing defendants of the charge they were required to meet. 

2. Ccnspiraoy ^s>43(5)»Ailegations of overt aets oannot aid indictment defeo- 

tive In substantive averments. 

In an indictment for conspiracy, allegations of overt acts cannot be re- 
sorted to in aid of an insufficient averment of the offense which was the 
object of the alleged oonspiracy. 

8. Conspiracy ^s>43(6)~lndictment held not to oliarge an offense. 

An indictment for conspiracy to violate the National Prohibition Act 
by possessing "certain intoxicating liquors [stating the number of cases], 
contrary to the provisions of said act/' without alleging any facts to 
show that such possession was unlawful, either on account of the time, 
place, or purpose of the possession, or the character of the liquor, held not 
to charge an offense. 

4. Intoxicating liquors ^=»i3, 139— Mere possession of liquor not a crime. 

National Prohibition Act Oct. 28, 1919, tit. 2, § 33, does not make the 
mere possession of intoxicating liquor a crime, nor would a law making 
possession a crime be within the power conferred on Oongress to legis- 
late for the enforcement of the Eighteenth Amendment, unless for the 
purpose of rendering effective the prohibition of manufacture, sale, trans- 
portation, importation, or exportation contained in the amendment, and 
appropriate, to that end. 

6. Corisplraoy ^=>43(3)— Overt act must be alleged to have been done to effeot 
object of oonspiracy. 

In an indictment for conspiracy under Criminal Ck)de, | 87 ((}omp. St. 
I 10201), an act charged as an overt act must be alleged to have been 
done "to effect the object of the conspiracy," or words to that effect, and 
it is not sufficient to allege that it was done "pursuant to said unlawful 
conspiracy." 

6. Customs duties ^=s>129— Rev. St. S 3082, as applied to intoxicating liquors, 
superseded by National Prohibition Act. 

Rev. St. I 8082 (CJomp. St t 5785), imposing a penalty for smuggling or 
aiding in concealing or disposing of smuggled goods, as applied to intoxi- 
cating liquors, is superseded by National Prohibition Act, tit 2, |S 3, 29, 
which prohibit the Importation of such liquor, except as therein author- 
ized, and prescribes a less severe penalty for its violation. 
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7. Intftxloatlng ilqoore ^=>2l3^indlctmeiit for maintaining eommon njnlsanea lioM 
insuffloient. 

An indictment nnder National ProhlbiUon Act Oct 28, 1919, ttt 2, | 21« 
for maintaining a common nuisance, which alleged in subBtance that de- 
fendants, at some time and at some place within the district, did unlaw- 
fully keep ■ cases of intoxicating liquor on board a certain launch, 
held Insufficient, in that it did not specify the time or place or describe 
the Tessel or the liquor, or set forth any facta showing that the ''keeping" 
was unlawful, or that it was kept for such time as to constitute a "main- 
taining," within the statute. 

Criminal prosecutions by the United States against W. H. Dowling, 
R, E. Wheeler, and others, and against W. H. Dowling, Bert Lindsay, 
and others, against Bert Lindsay and others, and against Baker Biran, 
P. M. Hopkins, and others. On motions to quash indictments. Mo- 
tions granted. 

Wm. M. Gober, U. S. Atty., of Lakeland, Fla., and E>amon G. 
Yerkes, Asst. U. S. Atty., of Jacksonville, Fla. 

Geo. M. Powell, J. T. G. Crawford, Cockrdl & Cockrell, John E. 
Mathews, W. A. Hallowes, Jr., and Edgar W. Waybright, all of 
Jacksonville, Fla., for defendaiits. 

CLAYTON, District Judge. The defendants are indicted in these 
four cases for conspiracy to violate the National Prohibition Act (41 
Stat. 305). On December 20, 1921, each defendant in each case filed 
demurrers to the indictments, motions to quash, and motions for bills 
of particulars. For the purpose of considering such demurrers and 
motions, the cases are consolidated and heard at the same time. 

While there are different defendants in each case, the counts of the 
indictments are alike in the material aspects, as it will hereinafter ap- 
pear. Inasmuch as the demurrers and the motions to quash are based 
upon identical grounds, such motions will not be separately considered, 
for that is not deemed necessary. 

The motion for a bill of particulars need not be passed upon, if the 
indictments are so fatally defective in the statements of facts alleged 
to constitute the offense charged that conviction or acquittal upon the 
indictments would constitute no bar to another prosecution for the 
same offense. If the indictments are not deemed substantially good, 
bills of particulars will not be ordered, for a bill of particulars cannot 
cure a bad pleading. It is because the indictment is good against a gen- 
eral demurrer that the defendant is compelled to resort to a motion 
for a bill of particulars. If, however, it is bad, the remedy is by de- 
murrer or motion in arrest of judgment. U. S. v. Tubbs (D. C.) 94 
Fed. 356, 360; Floren v. U. S., 186 Fed. 961, 964. 108 C. C. A. 577. 

[1] The first counts in each indictment are legally identical and they 
charge: 

**That on, to wit, the [naming the day] day of [naming the month and 
year], at Jacksonville, Florida, in the district aforesaid, and within the ju- 
risdiction of this court [naming the defendants] nnlawfuUy, wUlfulIy, know- 
ini^y, feloniously, and maliciously did combine, conspire, confederate, and 
agree together, and together with divers other persons, whose names are to 
the grand jurors unknown, to commit an offense against the United States ; 
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that is to say, to riolate title 2 of the National Prohibition Act in this, to 
wit, that the said [naming the defendants] would then and there possess 
certain intoxicating liquors to wit [here stating tlie number of cases of liq- 
uor], contrary to the provisions of said act." 

It is not stated in indictment No. 1441 at what place in said district 
the alleged conspiracy was entered into ; and in indictment No. 1424 it 
is not charged that divers other persons were parties tcf the conspiracy, 
as it is done in indictments 1441 and 1442. In otl\er respects, all 
four of these counts are legally the same in the four indictments. 

The first seven grounds of demurrer are: 

"(1) That the said count of said indictment does not allege facts suffi- 
cient to show the commission by the said defendant of any offense against 
any law of the United States. 

"(2) It is not made to appear, by any issuable allegations of fact in said 
count contained, what section of title 2 of the National Prohibition Act it 
will be claimed or sought to be proved the said defendants violated. 

*(3) That said count of said Indictment is so vague, indefinite, and un- 
certain that it does not fairly or sufficiently Inform the said defendant of 
the diarge he Is expected to meet at the trial. 

"(4) That it is not made to appear by any issuable allegations of fact in 
said count of said indictment contained in what county of said district it 
wUL be claimed or sought to be proved that the said alleged offense was 
committed. 

"(5) The accusatory part of said count is so vague, indefinite, and uncer- 
tain tliat a Judgment upon a trial would not protect the said defendant 
against a subsequent prosecution. 

"(6) The alleged conspiracy is not clearly and definitely charged. 

"(7) No plan or scheme whereby an offense against the United States was 
to be committed is alleged." 

Let us now turn to the language of the indictments purporting to 
impart to the defendants the information as to what particular offense 
it is charged that the defendants conspired to commit. It is charged : 

"That they unlawfuUy," etc., "did combine, conspire," etc., "to commit an 
offense against the United States, that is to say, to violate title 2 of the 
National Prohibition Act, in this, to vi^t, that the said [naming defendants] 
would then and there possess certain intoxicating liquors, to wit [here stat- 
ing the number of cases], contrary to the provisions of said act" 

To say that they conspired to commit an offense against the United 
States is but a conclusion of the pleader. It is not a statement of facts. 
But it is further alleged that the defendants conspired to violate title 2, 
etc., in that they "would then and there possess certain intoxicating 
liquors," the character or kind not stated, "contrary to the provisions 
of said act." 

Examination of the act reveals that it has 39 sections. Section 4 pro- 
vides that denatured alcohol, rum, certain medicinal antiseptic prep- 
arations, patent and proprietary remedies, toilet and antiseptic articles, 
flavoring extracts, syrups, vinegar, and sweet cider mav be manufac- 
tured, and of course may be possessed and tran.-portea, provided the 
person doing so acts under the permit and regulations contemplated in 
the act. All the articles above enumerated come within the definition 
of intoxicating liquors as contained in section 1 of the act. If the 
articles mentioned do not conform to descriptions and to prescribed 
regulations, the manufacturer is not protected, and his possession would 
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be unlawful, and any one who purchased from him would participate 
in unlawful possession. Further examination of the act shows that in- 
toxicating liquors may be in other ways unlawfully possessed. It is 
urged that the vice of the indictment is that the particular manner or 
way in which the offense was committed is not stated. 

The settled rules governing here are that a crime should not be 
charged b)r way of inference, but directly; the indictment should set 
forth accurately every ingredient of which the offense is composed; 
if the crime is made up of acts and intent, these must be set forth with 
reasonable .particularity as to the time and place ; the accused should 
be informed by the indictment as to the precise nature of the charge 
against him, to enable the court to say as to whether the facts set 
forth are sufficient in law to support a conviction; and the test is 
whether the indictment contains every element of the offense and suffi- 
ciently informs the defendant of what he must meet, and also whether 
it will enable him to sustain a plea of former acquittal or conviction. 
Johnston v. U. S., 87 Fed. 187, 30 C. C. A. 612; U. S. v. Cruikshank, 
92 U. S. 543, 23 L. Ed. 588; Blitz v. U. S., 153 U. S. 308, 14 Sup. Ct. 
924. 38 L. Ed. 725; Brown v.'U. S., 143 Fed. 60, 74 C. C. A. 214; 
Floren v. U. S., supra ; Harper v. U. S., 170 Fed. 385, 95 C. C. A. 555. 
Other illustrative cases hold that : 

The indictments must set forth the facts and not the law, U. S. v. 
Nixon, 235 U. S. 231, 235, 35 Sup. Ct. 49, 59 L. Ed. 207, that an in- 
dictment, even if in the words of the statute, must set forth all the 
elements of the offense, Martin v. U. S., 168 Fed. 198, 93 C. C. A. 
484 ; that, although the language of the statute is employed in the gen- 
eral description of the offense, it must be accompanied with such state- 
ment of facts and circumstances that will inform the accused of the 
specific offense, coming under the general description of the offense, 
with which he is charged, and that it must descend to particulars. U. 
S. V. Hess. 124 U. S. 483, 487, 8 Sup. Ct. 571, 31 L. Ed. 516. . 

In U. S. V. Beiner, 275 Fed. 704. 708, District Judge Orr, in consid- 
ering an indictment very like these here, said : 

"Inasmuch as section 37 of the Criminal Code denounces a consplrary to 
commit any offense a^^alnst the United States, and inasmuch as the Indict- 
ment drawn under that section, and now under consideration, does not set 
forth which of many offenses denounced by the Volstead Act the accused 
had conspired to commit, the indictment must be deemed to be Insufficient." 

And it must be said that the words "to commit an offense against the 
United States" and "to violate title 2 of the National Prohibition Act," 
and that the defendants "would then and there possess certain intoxi- 
cating liquors, to wit [naming a specified number] \:ases, contrary to the 
provisions of said act," cannot render the indictments good. These 
words amount to no more than to say that the alleged possession was 
contrary to law. In Keck v. U. S., 172 U. S. 434, 19 Sup. Ct. 254, 43 
L. Ed. 505, it was charged that the defendant did "knowingly, willfully, 
•and unlawfully import and bring into the United States to wit, into the 
port of Philadelphia," diamonds of a stated value, "contrary to law and 
the provisions of the act of Congress in such cases made and provided." 
The allegations were held insufficient — ^that the allegations were too 
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general, and did not give the defendant the requisite information of the 
nature of the accusation against him. Chief Justice White, for the 
court, said that: 

"As is apparent, the aUeged offense ayerred in t3iis count was dbai^^ed sob- 
stantially in the words of the statuta In the argument at bar ooonsel for 
the United States conceded the vagueness of the accusation thus made; and» 
tested by the principles laid down in XT. S. v. Carll, 105 TJ. S. 611, 612, 26 L. 
Ed. 1135, U. S. ▼. Hess, 124 V. S. 488, 8 Sup. Gt 671, 31 U Ed. 616, and Evans 
V. U. S., 163 U. S. 684, 687, 14 Si^. Gt 934, 38 L. Ed. 830, the count was 
clearly insufficient. The allegaticMis of the count were obviously too gen- 
eral, and did not sufficiently inform the defendant of the nature of the ac- 
cusation against him. The words 'contrary to law/ contained in the statute, 
clearly relate to legal provisions not found in Rev. St { 3082 (Gomp. St f 
5785), itself; but we look in vain in the count for any indication of what 
was reUed on as violative of the statutory regulations concerning the Im- 
portation of merchandise.' The generic expression, 'import and bring into 
the trmted States,* did not convey the necessary information, because im- 
porting merchandise is not per se contrary to law, and could only become so 
when done in violaticm of specific statutory requirementa" 

[2] During the argument it was insisted that the alleged overt acts 
show what kind or character of possession is charged. As a matter 
of fact they do not. But, even if they did, the alleged overt acts cannot 
be resorted to to aid the counts under consideration. 

"Glauses in an indictment charging a conspiracy to commit an offense 
against the United States, which set forth the overt acts, cannot be resorted 
to in aid of the averments of the clause setting forth a conspiracy, where 
the latter clause does not refer to the other clauses for certainty as to its 
meaning." Joplin Mer. Co. v. U. S., 236 U. S. 631, 85 Sup. Gt 291, 60 L. Ed. 
706; n. S. V. Beiner, supra. 

And the words "contrary to the provisions of said act" do not relieve 
the indictments of the defect, as demonstrated in Keck v. U. S., supra. 
One hundred and nine years ago it was said in The Hoppet, 7 Cranch, 
389, 3 L. Ed. 380, Chief Justice Marshall speaking for the court : 

''it is not contended that all these technical niceties, which are unimpor- 
tant in themselves, and standing only on precedents of which the reason 
cannot be discerned, should be transplanted from the courts of common 
law into the courts of admiralty. But a rule so essential to justice and fair 
proceeding as that which requires a substantial statement of the offense 
upon which the prosecution is founded must be the rule of every court where 
justice is the object, and cannot be satisfied by a general reference to the 
provisions of the statute. It would require a series of clear and unequivocal 
precedents to show that this rule is dispensed with in courts of admiralty, 
sitting for the trial of offenses against municipal law. It is, upon these and 
other reasons, the opinion of the court that the information is not made 
good by the allegation that the offense was ccmimitted against tlie provisions 
of certain sections of the act of Gongress. Is it cured by any evidence show- 
ing that in point of fact the vessel and cargo are liable to forfeiture? The 
rule that a man siall not be charged with one crime and convicted of an- 
other may sometimes cover real guilt, but its observance is essential to the 
preservation of innocence. It is only a modification of this rule that the ac- 
cusation on which the prosecution is founded should state the crime whldi 
is to be proved, and state such a crime as will justify the judgment to be 
pronounced. The reasons for the rule are, first, that the party accused may 
know against what charge to direct his defense; second, that the court may 
see with judicial eyes that the fact, alleged to have been committed, is an 
offense against the laws, and may also discern the punishment annexed by 
the law to the specific offense. These reasons apply to prosecutions in courts 
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of admiralty with as much force as to prosecations In other courts. It Is 
th^efore a maxim of the civil law that a decree must be secundum allegata 
as well as secundum probata. It would seem to be a maxim essential to 
the due administration of justice in all courts.'' 

The foregoing language is cited with approval in the case of U. S. 
V, Weed, 72 U. S. (5 Wall.) 62, 68, 18 L. Ed. 531, by Justice Miller, 
and also in U. S. v. Huckabee, 16 Wall. 414, 21 L. Ed. 457, and U. 
S. V. Fifteen Barrels Distilled Spirits (D. C.) 51 Ved. 416, 422, and it 
does not appear to have ever been departed from by the Supreme Court 
or any other federal court. 

The cases of Hockett v. U. S. (C. C. A.) 265 Fed. 588, and Pierce 
y. U. S., 252 U. S. 239, 40 Sup. Ct. 205, 64 L. Ed. 542, are not in 
conflict with this holding. They hold that, when an indictment charges 
that certain acts were committed "wrongfully, unlawfully, and feloni- 
ously," the language is sufficient to impart an unlawful motive. In the 
indictments under consideration the charge of "unlawful," etc.,. does 
not apply to the possession, but only to the conspiracy. The posses- 
sion might be contrary to certain provisions of the act, and in harmony 
with others, for the reason that in one clause or section possession is 
permitted on certain conditions, and in other sections it is prohibited. 

In the case of Pontana v. U. S. (C. C. A.) 262 Fed. 283, the requisites 
of an indictment are set forth by the Circuit Court of Appeals of the 
Eighth Circuit, as follows : 

"In order to constitute due process of law, an indictment must not only 
inf(5rm the accused that there is a charge against him, but must be suffi- 
ciently distinct and sp{^?iflc to advise him what he has to meet and to give 
him a fair and reasonable opportunity to prepare his defense. A person in- 
dicted for a serious offense is presumably innocent, and the sufficiency of an 
indictment must be tested upon the presumption that he is innocent, and 
has no knowledge of the facts charged against him. An indictment must set 
forth the facts so distinctly as to advise accused of the charge, and give 
him a fair opportunity to prepare his defense, so particularly that a con- 
yiction or acquittal would bar another prosecution for the same offense, and 
80 clearly that the court may determine whether the facts stated support 
a conviction.'* 

In the case of Anderson v. U. S., 260 Fed. 557, 171 C. C. A. 341, 
the same court applied the same rules to an indictment for conspiracy 
to steal from a freight car, and held the indictment defective in not 
sufficiently identifying the offense which was the object of the con- 
spiracy. The count of the indictment held bad is quoted as follows : 

'*That B. Q. Ayers*' and others (naming the others), "on the 8th day of No- 
vember, in the year 1917, in the said division of said district, and within the 
jurisdiction of said court, did then and there unlawfully, v^lll fully, and fe- 
loniously conspire, confederate, and agree among themselves to commit an 
offense against the United States ; that is to say, to steal from a certain rail- 
road freight car certain goods then and there moving as and containing or 
constituting a part of an interstate shipment of freight, with the intent then 
and there to convert said goods to their own use." 

As will be seen, it was more certain than the indictment in the in- 
stant case; but, after discussion and citation of authority, the court 
held it insufficient. At the same time the court showed that it might 
have been possible to charge the defendants with conspiring to steal 
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generally goods moving in interstate commerce, but that the pleader 
had narrowed the scope of the conspiracy to a certain railroad freight 
car, without in any way identiifying the car, the railroad on which it 
was moving, the goods which it contained, or the point of origin or 
destination. The language of this decision applies with particular 
force to the present case. For here, too, the pleader in each count has 
narrowed the conspiracy to a certain lot of liquors, without in any 
way identifying it, either by telling what kind it was, or when or where 
it was possessed, or for what purpose. The case above cited also holds 
that recourse may not be had to the overt acts to supply wanting cer- 
tainty of allegations. But in the cases here the overt acts are equally 
as vague as the count itself. The counts above referred to are bad. 

[3] The grounds, 8, 9, and 13 to 15, inclusive, of demurrer to the 
first counts may also be considered together. They are: 

"(8) It Is not charged that defendants conspired to possess intozlcatiiig 
Uquors for beverage purposes, or any unlawful purpose. 

"(9) It does not appear that the alleged possession was not within one of 
the exceptions contained in the National Prohibition Act. 

"(13) It is .an essential ingredient of the crime of possessing intoxicating 
liquors that the person so (barged shall not be a manufacturer of any of 
the articles enumerated in section 4, title 2, of the National Prohibition Act. 

"(14) It is an essential ingredient of the crime of possessing intoxicating 
liquors that the person so charged shall not have procured possession thereof 
upon the prescription of a physician as authorized and provided for in sec- 
tion 6, title 2, of the National Prohibition Act 

"(15) It is an essential ingredient of the crime of possessing intoxicating 
liquors that the person so charged shall not possess such intoxicating liq- 
uors in his private dwelling house for his personal consumption as authorized 
and provided for In section 38, title 2, of the National Prohibition Act" 

These grounds are urged, not as the basis of a contention that the 
indictment should native the exceptions contained in the act, but for 
the purpose of pointing out and emphasizing the fact that neither the 
National Prohibition Act nor the Eighteenth Amendment made, or 
attempted to make, all possession of intoxicating liquors unlawful, and 
that an indictment, to be sufficient, must state facts showing that the 
defendant's possession, either actual or intentional, was of a character 
prohibited by title 2 of the Volstead Act. 

As we have now seen by the previously cited authorities, the words 
"contrary to the provisions of said act" are but the legal conclusion of 
the pleaaer, and not the allegations of fact, such as are required by 
the rule. They cannot be used, then, in determining the sufficiency o{ 
the indictment. Without them we have simply the charge that the de- 
fendants would "then and there possess certain intoxicating liquors, 
to wit, cases of intoxicating liquor." 

[4] The grounds 10, 11, and 12 of the demurrers raise the question 
as to whether the mere possession of intoxicating liquor is unlawful. 
The language is : 

"(10) That part of the National Prohibition Act which defines the mere 
possession of intoxicating liquors as a crime is unconstitutional and void. 

*'(11) The Eighteenth Amendment to the Constitution does not vest in the 
Congress the power to punish the mere possession of intoxicating Uquors. 

"(12) Prohibiting the mere possession of intoxicating liquors is not a yalid 
exercise of the police powers vested in the Congress.*' 
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Frcxn the foregoing discussion of these counts it is apparent that the 
bare possession of intoxicating Uquors is all that is charged. No ac- 
companying facts are alleged to show that such possession was un- 
lawful either on account of the time, place, or purpose of the possession 
or of the character of the liquor. The Eighteenth Amendment to 
the Constitution is in these words: 

"After one year from the ratificatikm of this article tbe manufacture, sale, 
or trassportatioa of Intoxieating liquors within, the importation thereof 
into, or the exportation from the United States and aU territory subject to 
the Jurisdiction thereof, for beverage purposes is hereby prohibited/* 

This amendment is af once the law forbidding the manufacture, sale, 
transportation, importation, arid exportation of intoxicating liquors 
for beverage purposes, and at the same time it is a grant of plenary 
power to the Congress to enact legislation appropriate for its enforce- 
ment. The amendment does not proprio vigore provide the means for 
making it effective; that duty is conferred upon the Congress, and 
within the scope of the amendment the legislative branch can toact such 
laws as it may deem proper. Of course the Congress cannot tran- 
scend the fundamental law or the delegated power. The amendment 
does not authorize the Congress to so legislate as to denounce the bare 
intrastate possession of intoxicating liquors. To do this would be an 
illegal protrusion. The words, "for beverage purposes," of the amend- 
ment, are as plain and important as any other words of the amendment, 
and they are inseparable from the other words. They qualify "man- 
ufacture," "sale," "transportation," "importation," and "exportation." 

However, I think the Congress has the power to prohibit the pos- 
session of intoxicating liquors, if the possession is inhibited for the 
purpose of rendering effective the expressed prohibitions of tfie amend- 
ment; but the Congress cannot do so for the purpose of adding a 
new prohibited act to the fundamenal law. It is clear that the Con- 
gress is without authority to make the mere possession of intoxicating 
liquors — ^possession stripped of every other fact or incident — ^ crime. 
The amendment neither by expression nor implication denounces the 
simple possession of intoxicating liquors. The possession is lawful, 
unless it be coupled with the illegal "manufacture" or "sale" or "trans- 
portation" or "importation" or "exportation." 

I am not advised that any court has passed directly upon this ques- 
tion but I think the decision in U. S. v. Jin Fuey Moy, 241 U, S. 394, 
loc. cit. 401, 36 Sup. Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854, 
is at least persuasive, if not conclusive, of the correctness of the view 
above advanced. There the court said : 

"If opium is produced in any of the States, obviously the gravest question 
of power would be raised by an attempt of Congress to make possession 
of such opium a crime."- 

Of course the Eighteenth Amendment does not apply to opium ; but, 
as it has been said, the amendment does not denounce as unlawful 
mere possession of intoxicating liquors, nor does the language of the 
amendment authorize the Congress to make the mere possession of 
intoxicating liquors a crime, as I have attempted to show. 
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In the instant case, the liquors may have been in existence before 
the adoption of the amendment, and for aught that appears from the 
indictment they may have been in existence at such prior time. The 
offense which the defendants are charged with conspiring to commit 
is the possession of liquors disconnected from any facts charging the 
manufacture, sale, transportation, importation, or exportation in vio- 
lation of the law, or any intention or purpose to possess or use them 
in violation of tlxe law. The indictment in that it diarges nothing 
more than the bare possession of intoxicating liquor is defective. 

Section 33 of the act provides that : 

"After February 1, 1920, the possession of liquors by any person not le- 
gaUy permitted under this title to possess liquor shall be prima facie evi- 
dence that such liquor is kept for ttie purpose of being sold, bartered, ex- 
changed, given away, furnished, or otherwise disposed of in violation of the 
provisions of this title. Every person legally permitted under this title to 
have liquor shall report to the commissioner within ten days after the date 
when the eighteenth amendment of the Constitution of the United States 
goes into effect, the kind and amount of intoxicating liquors in his posses- 
sion. But it shall not be unlawful to possess liquors In one's private dwell- 
ing while the same is occupied and used by him as his dwelling only and 
such liquor need not be reported, provided such liquors are for the use only 
for the personal consumption of the owner thereof and his family residing 
in such dwelling and of his bona fide guests when entertained by him there- 
in; and the burden of proof shall be upon the possessor in any action con- 
cerning the same to prove that such liquor was lawfully acquired, possessed, 
and used." 

This section does several things. It prescribes a rule of evidence 
where possession of the liquor is shown on the trial ; it requires every 
person legally permitted to have liquor to report to the commissioner, 
etc., and then proceeds to say : 

"But it shall not be unlawful to possess liquors in one's private dwelling 
♦ ♦ ♦ for the personal consumption of the owner thereof and his fam- 
ily * * * and of his bona fide guests when entertained by him therein" 

— and puts the burden of proving that such liquors were lawfully ac- 
quired, possessed, and used on the possessor. But the act cannot be 
said to denounce possession, isolated from all other facts or circum- 
stances, as an offense. And if it did it would exceed the power confer- 
red upon the Congress by the Eighteenth Amendment, and to that ex- 
tent would be void, as I have hereinbefore held. 

[5] The demurrers attack the indictment for failure to allege that 
the overt acts were committed to effect the object of the conspiracy. 
These grounds will be discussed together and they are : 

"(16) It is not made to appear that the alleged overt acts were committed 
before the consummation of the alleged conspiracy. 

"(17) It is not made to appear by any issuable allegations of fact that the 
alleged overt acts, or either or any of them, were committed with the pur^ 
I)ose or intention of putting the alleged unlawful agreement or conspiracy 
into operation. 

"(18) It is not alleged that the overt acts charged were to effect the ob- 
ject of the alleged conspiracy." 

The first and second counts of the indictment employ the following 
language in introducing the overt acts : 
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'That pursuant to said unlawful conspiracy the said defendants did then 
and there do and commit the following acta.** 

In none of the counts is there any language which charges or tends 
to chaise that the acts alleged were committed for the purpose or with 
intent **to effect the object of a conspiracy," which language quoted 
is from section 37 of the Criminal Code (Comp. St. § 10201). 

In Cdlier v. U. S., 255 Fed 328, 166 C. C A. 498, the Circuit Court 
of Appeals, Fifth Circuit, went to the limit in sustaining an indictment 
under section 37, and held that it was not necessary to allege or show 
that the overt acts, or either of them, "be calculated or have a tendency 
to accomplish the object of the conspiracy." But the court also held 
that: 

"It is enough if it is done with the purpose or Intention of putting the 
unlawful agreement into operation, whether it is or is not efTective towards 
that end." 

This appears to me to be equivalent to holding that to be sufficient 
the indictment must charge that the act was done with the purpose or 
intention of effecting the object of the conspiracy; and these counts 
cannot be said to do that. 

There is a distinction between doing something pursuant to the con- 
spiracy and doing something to effect the object of the conspiracy. 
Manifestly, if alleged conspirators met and entered into a conspiracy 
to violate a law of the United States, and pursuant to the meeting 
adjourned finally with intent to abandon the project, such adjournment 
would be pursuant to the original design of meeting, which was a part 
of the imlawful conspiracy, fiie object of their coming together. But 
I think it could not be said that the adjournment with intent to aban- 
don the project, which is what the law permits one to do (see Collier 
Case, supra), was an act done with the purpose or intent of effecting 
the object of the conspiracy. It might be that, if it was charged that 
they adjourned to go their several ways to carry out and effect the ob- 
ject of the conspiracy, or with intent of effecting the object, this would 
be sufficient; but, unless it was charged that the act was committed 
for the purpose or with the intent of effecting the object of the con- 
spiracy, it would be clearly insufficient, even under the Collier Case. 
This would be so, if for no other reason than because of the presump- 
tion of innocence which would he implied in the absence of allegations 
of purpose or intent that the person acting as alleged in the overt acts 
did so innocently, and hence on his own account only, and not to effect 
the object of the conspiracy. All intendments are against the pleader. 
No inference of intent or purpose will be indulged in to supply the 
omission of this essential element of an offense under section 37 of the 
Criminal Code. 

From Read v. Coker, 13 C. B. 850, 963, it appears that a man might 
act in pursuance of an act of parliament without acting in exact exe- 
cution of it. In the cases now under consideration the indictments must 
allege and the proof show that what was done by way of overt acts 
was done with intent to execute the conspiracy. Nothing less will 
satisfy the rule as laid down in the adjudged cases. 
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In prosecutions under the conspiracy statute, where the purpose or 
intention of the overt acts is made by the statute an element of oflFense, 
such purpose or intention must be both alleged and proved 

"In a criminal case, -vdiere the Intent is made a imrt of the offense, the in- 
tent should be alleged in the indictment, and must be proved." U. S. t. 
Wentworth & O'Nell (O. 0.) 11 Fed. 52. 

'*! have held that a particular intent, which made an act a crime by the 
words of a statute, is a part of the substance." U. S. v. Jackscm ((X O.) 2 
Fed. 502. 

'*Now, it is only where the Legislature accompanies its prohibition of par- 
ticular conduct with a declaration that the inhibited act shall be done with 
a specific intent, that that intent need be either specifically averred by the 
indictment or specifically proved on the trial." U. S. y. Jackson (O. G.) 25 
Fed. 548, 550. 

In the instant case, the statute (section 37, C. C.) accompanies its 
prohibition of particular conduct with a declaration that the inhibited 
act shall be done with a specified intent. For instance, it does not 
provide that a mere conspiracy to commit an offense against the laws 
of the United States shall be punished; nor docs it provide that such 
a conspiracy accompanied by the doing of any act shall constitute guilt, 
but only that : 

*Tf two or more persons conspire ♦ • ♦ to commit any offense against 
the United States ♦ ♦ ♦ and one or more of sudti parties do any act to 
effect the object of the conspiracy, each of the parties * * • shall be 
fined," etc. 

In the Collier Case, our own Circuit Court of Appeals has construed 
this language to mean "with the purpose or intent of putting the un- 
lawful agreement into operation." We have here then an intent, which 
is made by statute an essential element of the offense, and hence one 
which must be both alleged and proved. 

It was argued that, Ity reference to the overt acts alleged, it will ap- 
pear that they were calculated to effect the alleged object of a con- 
spiracy; but in the Joplin Mer. Co. Case, supra, the court held that 
this could not be done. So it may be said here that the charging part 
of an indictment for conspiracy must stand on its own bottom, and 
that no reference to other portions of the instrument, not expressly 
made in the indictment itself, may be permitted to supply deficient alle- 
gations. 

In the case of Michael Dealy v. U. S.j 132 U. S. 539, 14 Sup. Ct. 
680, 38 L. Ed. 545, the Supreme Court sustained an indictment using 
the language, "according to and in pursuance of" ; but this is as far 
as any court has gone, or, it is believed, ever will go. The indictments 
in these cases use only the language "pursuant to," which, literally 
translated, means nothing more than "following." The demurrers on 
these grounds are sustained. 

There is nothing in the allegations setting forth the overt acts them- 
selves to indicate that they were committed to effect the object of the 
alleged conspiracy. No time is alleged, and, from all that appears, it 
might have been that the acts alleged were committed long after the 
object of the conspiracy, and after the "partnership of conspiracy" was 
at an end. 
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Counts No. 2 in indictments Nos. 1424, 1441, and 1442, and count 
No. 3 of indictment 1441, count No. 4 of indictment 1424, and count 
No. 4 of indictment No. 1442, are alike ; the difference being that in 
one set it is charged that the proposed violation was to be the possession 
while in another it was to have been by transporting and in the second 
set it is alleged to hkve been with the intention to sell. In other re- 
spects these counts are leerally identical, and the reasoning applied to 
the counts heretofore discussed is applicable to these. 

[B] The fifth and sixth grounds of demurrer to count No. 4 of in- 
dictment 1424 show an additional reason why it is insufficient. These 
grounds are : 

"(5) Section 3082 of the Hevised Statutes of the United States, as applied 
to intoxicating liquors for beverage purposes, has been repealed by the Eight- 
eenth Amendment to the Constitution and the National Prohibition Act. 

"(6) Section 8062, of the Revised Statutes of the United States, as applied 
to intoxicating liquor for beverage purposes, has been superseded by the Na- 
tional Prohibition Act" 

Considering these grounds of demurrer, I think the passage of the 
Volstead Act impliedly repealed section 3082 of the Revised Statutes. 
It is noted that the Volstead Act is a later act than section 3082, and 
that the Volstead Act imposes penalties of less severity than those im- 
posed by section 3082. In the case of U. S. v. Yuginovich, 256 U. 
S. 450, 41 Sup. C5t. 551, 66 L. Ed. , the holding was as follows : 

•'Existing: penal statutes are repealed by later ones covering practically 
the same acts, but fixing lesser penalties.*' 

Also see U. S. v. Windham (D. C.) 264 Fed. 376. 

Section 3082 is the smuggling statute, and it imposes a penalty of 
$5,000 and two years' imprisonment upon any one found guilty of 
knowingly assisting in smuggling. Section 3 of the Volstead Act pro- 
hibits importation of intoxicating liquors, and sectiwi 29 provides that, 
for violations where a special penalty is not provided, the punishment 
shall be a fine of not more than $500. So the ground is fully covered 
by the Volstead Act, as it is a later statute, and as the penalty pre- 
scribed by it is less than that prescribed By section 3082, R. S. section 
3082 would also appear to come within the provisions of section 35 of 
the Volstead Act, which provides for the repeal of conflicting acts to 
the extent of the conflict. 

[7] Counts No. 3 of. indictments 1424 and 1442 are alike, except 
that in 1442 the count includes the word "time" and the quantity of 
intoxicating liquor is alleged to be 100 cases, instead of 400 cases, and 
the names of the defendants are different. The substance of these 
counts are that : 

"At some time and at some place within the district the defendants did 
unlawfully, willfully, knowingly, feloniously, and maliciously maintain a com- 
mon nuisance ; that is, did keep cases of intoxicating Uguors on board 

a certain launch." 

The demurrers to these counts are : 

"(1) That the said count of the said indictment does not allege facts suffi- 
cient to show the commission by the said defendants of any offense against 
any law of the United States. 
278 F.— 41 
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"(2) That said count of said indictment is so va^e, indefinite, and un- 
certain that it does not fairly or sufficiently inform the said defendant of 
the charge he is expected to meet at the trial. 

"(3) It does not appear that the alleged nuisance was maintained within 
the jurisdiction of this court 

"(4) This coimt is improperly Joined with the other ^c^unts of said indict- 
ment. 

"(5) It is not alleged that the intoxicating liquors were kept for sale. 

"(6) It is not alleged that the intoxicating liquors were kept for any pur- 
pose prohibited by the National Prohibition Act 

''(7) No sufficient facts are alleged to make out the offense of maintaining 
a common nuisance, as defined by the National Prohibition Act" 

These counts are framed under section 21 of the Volstead Act, the 
applicable part of the section being : 

"Any boat *. • * where intoxicating liquor is ♦ • ♦ kept ♦ • ♦ 
in violation of this title ♦ ♦ ♦ is hereby declared to be a common nui- 
sance, and any person who maintains such common nuisance shall be guilty," 
etc. 

The pleader assumed that any one who kept intoxicating liquors on 
a boat was guilty of maintaining a common 'nuisance; but the law, 
fairly interpreted, means that the keeping of liquor, to constitute a 
nuisance, must be in violation of tide 2 of the Volstead Act. There are 
no allegations in either of the counts that indicate that the alleged 
"keeping" was not in all respects lawful. Of course, they do allege tihat 
it was all "contrary to the form of the statute," etc. ; but, as we have 
seen by the authorities cited, such language cannot be made to fill the 
place of allegations of fact showing a violation of the act. 

Each of these counts is supposed to be complete in itself; but in 
neither do we find any time or place alleged where it will be sought to 
be shown the alleged nuisance was maintained. In one count it is said, 
"that at the place within the jurisdiction aforesaid"; and the other 
says, "that at the time and place aforesaid." In neither case is there 
any "aforesaid" time and place. Not only is the allegation of time 
and place wanting, but there is not any attempt at a description of the 
boat on which it is claimed the nuisance was maintained. The case of 
Anderson v. U. S., 260 Fed. 557, 171 C. C. A. 341, cited above, is 
peculiarly applicable, for the reason that it charges conspiracy, and 
the description was of the object of the conspiracy merely, while here 
the charge is a substantive one. 

In the Anderson Case, the court held that, where the charge was con- 
spiracy to steal from a freight car in interstate commerce, the indict- 
ment was insufficient, because it did not sufficientiy identify the freight 
car in question. As the court said : 

**To illustrate: The words 'certain railroad freight car* might apply to 
any of the vast number of freight cars in existence In the United States, op 
in the world, for that matter; and for the same reason the words 'certain 
goods' might apply to any kind of the thousand varieties of property." 

Here the words "a certain boat" might apply to any boat; and the 
words "intoxicating liquors" might apply to any of the many kinds 
and brands in existence, coming within the definition in section 1 of 
the Volstead Act. 
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But, in addition to all the foregoing', there is no showing of the 
"maintenance" of a "nuisance." It may be said that, not only is there 
no showing that the intoxicating liquors were kept in a manner viola- 
tive of the act, or in such manner as to come within tiie definition of 
a nuisance as contained in section 21, but the allegations which should 
be present to show "maintenance" were also wanting. The word "main- 
tenance" implies continuance, and the act implies it from the use of the 
word "keep." The meaning of the^e words was passed upon in the 
case of Commonwealth v. Patterson, 138 Mass. 498, 500, where the 
following language was used in reference to a liquor nuisance : 

**The proprietor of a building cannot be said to 'keep or maintain' a com- 
mon nuisance, .within tbe meaning of Pub. St c. 101, { 6, making a building 
used for the sale of intoxicating liquors a nuisance, on the strength of a 
single casual sale, made without premeditation in Uie course of a lawful 
business. The words *keep or maintain' import a certain degree, of per- 
manence." 

No facts are alleged in these counts of the indictment showing, or 
tending to show, a keeping or maintaining, or any other status irom 
which permanence could be inferred. 

In my opinion, all the indictments are insufficient, and demurrers to 
. each of them are sustained ; and it is ordered and adjudged that they 
each separately and severally be quashed 



FALSTAFF CORPORATION v. ALLEN et aL 

(District Court, B. D. Missouri, B. D. February 7, 1922.) 

No. 5872. 

Intoxicating liquors <^l 3— Amendment of Prohibition Act, prohibiting prescrip- 
tion of beer by phyelclane, held constitutional; ''appropriate legislation." 

National Prohibition Act as amended by Act Nov. 23, 1921, providing 
that "only spirituous and vinous Uquors may be prescribed for medicinal 
purposes, and all permits to prescribe and prescriptions for any other 
liquor shaU be void," held within the power conferred on (Congress by 
Bighteenth Amendment, f 2, to enact "appropriate legislation" for its 
enforcement 

In Equity. Suit by the Palstaff Corporation against William H. 
Allen and others. On motion by defendants to dismiss bill. Granted. 

PARIS, District Judge. This is an action for an injunction to pre- 
vent the enforcement by defendants of so much of the amendment of 
November 23, 1921, to the Volstead Act as provides: 

"That only spirituous and vinous liquors may be prescribed for medicinal 
purposes, and all permits to prescribe and prescriptions for any other Uquor 
shall be void" 

— for that the inhibition above quoted is imconstitutional and void. 
Defendants, who are officers of the government charged by law with 

^ssFor other oases see same topic & KBT-NUMBER in all Key-Numbered Digests 6 Indexee 
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the duty of enforcing the statute quoted, have separately filed motions 
to dismiss complainant's bill, on the general grotmd that it states no 
sufficient facts to warrant the granting of the relief prayed for. These 
motions constitute the matters herein up for judgment. 

It is, of course, fundamental that before the adoption of the Eight- 
eenth Amendment the Congress had no power to pass any law w&cb 
either forbade, narrowed, or restricted the privilege of physicians to 
prescribe liquors for medicinal purposes ; so it necessarily follows that 
the power in Congress to pass the law attacked by complainant must 
be found, if it exists, in the Eighteenth Amendment, and largely in so 
much of it as reads thus : 

"After one year from the ratification of this article the manufacture, sale, 
or transportation of intoxicating Uquors ♦ ♦ • for beverage purposes Is 
hereby prohibited." 

However difficult, therefore, the question presented may be in its 
solution, it is an extremely simple one in its statement : Did the lan- 
guage of the Eighteenth Amen^ent confer on the Congress authority 
to forbid the physicians, who are citizens of the several states, from 
prescribing intoxicating malt liquor as a medicine? There is no allega- 
tion in the bill, and, of course, no proof in the record, touching the ques- 
tion whether beer possesses, or does not possess, therapeutic value in 
the treatment or cure of diseases ; in fact, learned counsel for complain- 
ant, both in their briefs and in their oral arguments, disclaim the asser- 
tion in behalf of beer of any medicinal value or property whatever. 

Counsel bottom their contentions upon the grounds: (a) That the 
act under discussion invades the inviolable rights of natural liberty in- 
alienable in free men; (b) that the Eighteenth Amendment therefore 
cannot, and as a matter of law and fact does not, confer on the Congress 
the authority to say what particular thing or agent may or may not be 
prescribed as a medicine, by physicians residing in the several states 
of the Union. 

Holding in mind, therefore, , the allegations of complainant's bill, 
and the candid disclaimer of complainant's counsel, it is obvious that 
it cuts no figure in the case, upon the question now presented, whether 
beer is or is not valuable as a medicine, for, regardless of such value, 
counsel contend that Congress has no right, even by virtue of the Eight- 
eenth Amendment, to invade a natural, inviolable, and indestructible 
right of mankind, which right, it is strenuously contended, connotes 
the privilege to use, and to have prescribed for use, in the treatment and 
cure of those ills which flesh is heir to, any thing or agent which any 
physician may desire to use, or deem of therapeutic value, regardless, 
I repeat, of whether such thing or agent actually has such value or not, 
as a matter of fact. 

Courts take judicial notice that beer, of the sort here involved, is 
an intoxicating liquor ; but they do not judicially notice whether beer 
is or is not valuable as a therapeutic agent. It follows, then, that ior 
the present purposes of this case, beer which complainant desires to 
make and sell without any interference from the defendants, must be 
regSLvded as an intoxicating^ liquor which possesses no recognized medic- 
inal value whatever. If it could be proven to be, or if it were judi- 
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cially noticed as being, of value in the cure or treatment of diseases, 
a far more serious question might be presented, for in such lattei* case 
the question would arise whether Congress, having had conferred on 
it by the Eighteenth Amendment the power only to forbid the manu- 
facture, sale, or transportation of intoxicating liquors as beverages, 
could by any law it might pass forbid the use of any kind or sort of 
suth hquors for medicinal purposes, if any of the liquor so forbidden 
possessed medicinal value* 

Confessedly, the latter question is a most troublesome and far-reach- 
ing one, whose ultimate solution must inevitably bring about the very 
sharpest conflict between notions touching the very nature of the fed- 
eral Constitution, which notions have long been r^arded as well settled, 
if not fundamental, and necessary and practical legislation for the en- 
forcement of the Eighteenth Amendment, which legislation goes to the 
very life of the matter of enforcement ; for, if the Eighteenth Amend- 
ment shall allow questions of fact to be raised touching whether a 
given beverage is or is not intoxicating, or is or is not of therapeutical 
value, so that courts and juries may decide these questions upon the 
weight of the evidence, then the legal views upon these questions will 
depend upon state lines, or even boundaries of federal court districts. 
But I need not go farther into this. 

It is fundamental that the word "beverage," as used in the Eighteenth 
Amendment, has no technical meaning, but that it is used in its ordi- 
nary meaning as defined in the dictionaries. It means, then, simply 
liquid for drinking, and connotes that the act of drinking is not ac- 
companied by any ulterier purpose, or followed by any beneficial re- 
sult, present, potential, or even hoped for. Many beverages — for 
exanq)le, milk, coffee, and tea — ^are drunk either as beverages or foods, 
or both. In the final analysis, it might well be insisted that the Eight- 
eenth Amendment does not, in terms, forbid the use of beer as a food ; 
but it will hardly be contended that its use for such purpose can be per- 
mitted in the face of this amendment, and the statutes passed by virtue 
thereof, even though chemical analysis discloses that it possesses some 
food value, and even though in other times it may have constituted, as 
to many, both food and drink. In other words since the adoption of 
the Eighteenth Amendment, the privil^e of drinking beer is no longer 
allowed to be governed by the state of mind of him who drinks it ; for, 
since it is an intoxicating liquor, its use is forbidden by the Eighteenth 
Amendment, and such use may be forbidden by a law passed by Con- 
gress, under the power conferred by that amendment; certainly, un- 
less its use be permissible because it possesses such medicmal value as 
to remove it from the ban of the constitutional amendment, and the 
statutes passed thereunder. 

The Eighteenth Amendment and the Volstead Act (41 Stat. 305) 
both forbid the use of beer as a beverage. The amendment to the 
Voltead Act, now before me, forbids its use as a medicine. When 
used as a drink, it necessarily follows that it is so used either as a bev- 
erage, or as a medicine. If it has no value as a medicine, then when it 
is used as a drink it is used as a beverage, and this the Eighteenth 
Amendment, and the laws passed thereunder, forbid. It is, of course. 
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true, as already forecast, that the federal Constitution is a grant of 
power, and not, as is the Constitution of Missouri, for example, a mere 
limitation upon power, whereby the General Assembly may pass ior 
the public weal any law not forbidden by the state Constitution. But it 
is no longer true to say that Congress has no police powers which, 
through legislation, it may exercise within the body of the state. 

Touching the subject-matter of prohibiting the sale, manufacture, 
or transportation of intoxicating liquors for beverage purposes. Con- 
gress, perforce the Eighteenth Amendment, now has within the several 
states the same police powers which these states themselves enjoyed 
before the adoption of that amendment. Of course, I put stress in 
making this statement upon the expression "intoxicating liquor for bev- 
erage purposes." U. S. v. Cohen (D. C.) 268 Fed. loc. cit. 426. Some 
notion even that a thorough-going, full, and complete power in this 
behalf, not at all modified and restricted by the term "for beverage 
purposes," may, among other things, be contemplated by the concurrent 
power of enforcement conferred by the second section of the Eight- 
eenth Amendment. Ruppert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141, 
64 L. Ed. 260; Commonwealth v. Nickerson, 236 Mass. 281, 128 N. 
E. 273, 10 A. L. R. 1568. But on this latter most serious question the 
case does not require me to pass. 

It will also be noted that section 2 of the Eighteenth Amendment con- 
fers on Congress (agreeably to a like power theretofore enjoyed by 
the several states) the power to enforce this article by appropriate legis- 
lation. The word "appropriate," as used in other parts of the federal 
Constitution, has been defined by the Supreme Court of the United 
States in the case of Ex parte Virginia, 100 U. S. loc. cit. 345, 25 L. 
Ed. 1667, where it was substantially said that "appropriate legislation," 
as used in the Thirteenth and Fourteenth Amendments to the Constitu- 
tion of the United States, means legislation contemplated to make the 
amendments fully effective ; that is, legislation adapted to carry out the 
objects the legislators had in view, and whatever tends to enforce 
submission to the prohibitions thus contained, and to secure to all per- 
sons the enjoyment of perfect equality of civil rights and equal protec- 
tion of the laws against state denial or evasion, if not prohibited, is 
brought within the domain of congressional power. 

This brings me to the query as to what is the object which the l^s- 
lators had in view in passing the Volstead Act. This question is at 
least partially answered by a provision in the Volstead Act itself. This 
act, to which the statute here attacked is an amendment, provides, 
among other things, that it shall be liberally construed, to the end that 
the use of intoxicating liquor as a beverage may be prevented. The 
Volstead Act, against a general and a few specific attacks, has been 
held constitutional. See Rhode Island v. Palmer, 253 U. S. 350, 40 
Sup. Ct. 486, 588, 64 L. Ed. 946; Hamilton v. Kentucky Co., 251 U. 
S. 146, 40 Sup. Ct. 106, 64 L. Ed. 194; Ruppert v. Caffey, 251 U. S. 
264, 40 Sup. Ct. 141, 64 L. Ed. 260. 

Since the end sought, as Congress has thus solemnly determined, is 
the prohibition of intoxicating liquors as a beverage, no one, I appre- 
hend, can well contend that the amendment of November 23, 1921, is 
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not appropriate legislation to the end sought. Color is lent to the ap- 
propriateness of the restriction here complained of by the fact that a 
large number of the states of the Union have deemed it absolutely nec- 
essary to pass laws which prohibit the prescribing for medicinal pur- 
poses of any intoxicating liquors whatever, save alcohol alone. See 
Ruppert v. Caffey, 251 U. S. loc. cit. 283, 40 Sup. Ct 141, 64 U Ed. 
260, et seq. Those statutes thus restricting the privileges of physicians 
have been upheld in every case, so far as my examination of the hold- 
ings extends; indeed, on principle, no legal reason exists why any 
such statute of a state could or should be held invalid, for it is settled 
by a long and tminterrupted line of cases, that the states may regulate 
the mode and manner, and the circumstances, under which the liquor 
traffic may be conducted, and may hedge about the right to pursue it 
with such restrictions, conditions, and limitations as the Legislature 
may deem proper, or they may even prohibit it entirely. IS R. C. ly. 
455, and cases cited. 

While I am of opinion that it cannot be successfully contended that 
Section 1 of the Eighteenth Amendment conferred on the Congress the 
same thorough-going, full, and complete power to legislate touching 
the sale, manufacture, and transportation of intoxicating liquors as 
the states themselves had theretofore enjoyed before the adoption of 
the Eighteenth Amendment (for such contention is, in my humble opin- 
ion, in the very teeth of the terms of that amendment itself), yet, what 
the states have found it necessary to do in order to curb illegal traffic 
in intoxicating liquors, and what it has been held they could lawfully 
do in this behalf, throws some light upon the question of what is ap- 
propriate legislation, and also some light on the contention of plaintiff 
that the statute here attacked violates the inherent rights of mankind. 
Surely the several states have no more power to violate such rights 
than has Congress! Before the effective date of -the Eighteenth 
Amendment, when power so to do was to be found, if at all, in the "ap- 
propriate legislation" provisions of the federal Constitution, or through 
interpretation of the constitutional provisions relative to the waging of 
a successful war, the Supreme Court of the United States upheld the 
. war-time prohibition definition of an intoxicating liquor as being any 
liquid which contained more than one-half of 1 per cent, of alcohol. 
R^iPCi^i^J^-Caffey, 251 U. S. 264, 40 Sup. Ct 141, 64^ L. Ed. 260, , In 
tiS case it was held, in effect, that Congress,' in the light of what ex- 
perience had demonstrated to the several states to be necessary in en- 
forcing prohibition, could arbitrarily declare a fact to exist, and, so 
declaring, could preclude the courts themselves from any judicial 
examination and finding upon such fact thus legislatively determined. 
While in the case of Ruppert v. Caffey, supra, the question which 
was legislatively determined by Congress was that a malt liquor which 
contained more than one-half of 1 per cent, of alcohol is per se intoxi- 
cating (so that the courts are absolutely concluded by this legislative 
determination), yet the jprinciple is precisely the same on that point 
in that case as in the point up for judgment in the case at bar; for it 
seems clelar if Congress already had the power under the federal Con- 
stitution, absent the aid of the Eighteenth Amendment, to legislatively 
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determine whether a given per cent, of alcohol lii a beverage renders 
such beverage intoxicating, then, present the aiding provisions of the 
Eighteenth Amendment, as in the case at bar, it can, by the same token, 
legislatively determine whether an intoxicating beverage is or is not 
a therapeutic agent. Therefore (and holding this view as to what was 
ruled in the Ruppert Case) I am bound by the principle declared there* 
in, even though I might personally lean to the view that ordinarily 
Congress has no power to legislatively determine a controverted ques- 
tion of fact, so as to preclude the courts from judicially examining 
and determining such a fact for themselves. But in any view, even if 
the Ruppert Case does not go so far in legal principle as I am con- 
strained to construe it as going, it throws much light on this case. 

While the confusion, and I might say legal chaos, obviated by the 
rule I deem to be present in the Ruppert Case, is apparent, it is a little 
difficult to reconcile it with the notion heretofore extant that the fed- 
eral Constitution is a grant of power by the several states to the United 
States. But, be this as may be, I am in duty bound to follow the 
principle of the case, supra. So, if what the several states have done, 
and can do, in the enforcement of prohibition, furnishes a thorough- 
going rule of action to Congress in legislating about the subject-matter, 
it is obvious there is nothing left of the contention of complainant; 
even if what the states can do serves only to indicate what is appropriate 
legislation, there is little left, in my opinion, of complainant's case. 

It is true that in the case at bar the fact legislatively determined by 
Congress — that is, that beer has no medicinal value — is not controvert- 
ed ; so in a way the point is but indirectly involved in the discussion. 
But, if it were involved, I am constrained to believe that the principle 
so clearly set forth in the case of Ruppert v. Caffey, supra, absolutely 
settles it so long as that case shall stand as a rule of action. So far, 
of course, as I am concerned, or any court of inferior jurisdiction is 
concerned, it must stand as a rule of action until it has been changed 
by the Supreme Court of the United States, which ruled it. The rule 
is that a statute ought not to be held unconstitutional unless the court 
so holding is convinced beyond a doubt, based on reason, of such in- 
validity. State V. Baskowitz, 250 Mo. 82, 156 S. W. 945, Ann. Cas. 
1915 A, 477, I am not, to the extent noted, so convinced; but, on the 
contrary, I feel no doubt, the authorities considered, that the statute 
here involved is constitutional and one which Congress, by virtue of 
the Eighteenth Amendment had the right to pass. 

If so it be, that the power so conferred upon Congress by the Eight- 
eenth Amendment had the effect to narrow, or impinge upon, or wholly 
wipe out, constitutional rights and guaranties heretofore deemed vested 
and inviolable, the situation may be regrettable, but it cannot be helped. 
The Constitution when amended must be construed as a whole. If 
later amendments destroy, impinge upon, modify, or wipe out old pro- 
visions, the newer provisions must stand, because they are the last ut- 
terance of the people, who reserve to themselves the right to change the 
organic law, in the way provided by the orB:anic law itself. Of course, 
the Constitution, when amended, should, if possible, be so construed 
as to give effect to both the old and the new parts thereof ; but if this 
be impossible, if the new inevitably and unquestionably changes old pro- 
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visions and destroys antecedent guaranties, the only help for the situa- 
tion is an amendment which will restore these rights and guaranties. 

Article 5 of the federal Constitution (barring a prohibition as to 
equal representation in the United States Senate, not here in question) 
conferred on the people the power of amending the Constitution ; they 
have seen fit to amend it by the adoption of the Eighteenth Amendment. 
It is obvious that the power to amend connotes, not only the power to 
add to, but also the power to change whatever was contained in it, 
which the sovereign people desire to change. So it is, to my mind, 
utterly futile to urge that the Eighteenth Amendment cannot stand for 
what it fairly and obviously means, if such construction shall be in 
effect to change, modify, or impinge, or in fact destroy, old provisions 
and guaranties. In such case, and in the face of such obvious conflict, 
I repeat, the old provisions must yield, and the newer provisions must 
stand. Any other view would, in effect, be tantamount to saying that 
the Constitution cannot be amended at all. The people may be mis- 
taken ; their course may be tending toward restrictions of human liberty 
in comparison with which absolute monarchy would be hailed and ac- 
claimed as freedom; but under our form of government they are 
sovereign, and the majority rules, and when they change the organic 
law in the solemn manner provided therein this change must stand, and 
be fairly construed and honestly enforced until it, in turn, shall be 
again changed in due and legal form. 

When this matter was first presented, and this bill filed, complain- 
ant, as it was averred, had on hand a large quantity of beer, which it had 
made pursuant to permit regularly issued to it. This permit had been 
issued imder the opinion of the Attorney General of the United States, 
who construed the then existing law as allowing the making and sale 
of beer for medicinal purposes. Certain of the defendants, upon the 
passage of the Act of November 23, 1921 (which outlawed a large 
quantity of beer thus made and held by complainant), were threatening 
to destroy the same tmless complainant dealcoholized it at once. In 
either contingency complainant (which had done nothing except to 
honestly and fairly follow the law as interpreted by the highest non- 
judicial legal authority in the United States) would have been sub- 
jected to loss of its property. To prevent such loss, which, in my view, 
would have been tantamount to taking the property of comjdainant 
without due process of law, a temporary restraining order pending 
further hearing was granted to ^.^flford opportunity to complainant to 
avoid, if possible, and if so advised, the contingent loss. It is scarcely 
conceivable that Congress would have passed the amendment of No- 
vember 23, 1921, without providing certain days of grace before the 
act- went into effect, if it had been advised of the situation existing. 
Be this as may be, it seemed only fair to temporarily stay the action 
threatened until the case could be presented on its merits, and this was 
done. 

It follows, from what has been said, that the several separate mo- 
tions to dismiss should be sustained, and the bill dismissed, as being 
without equity. The temporary restraining order will, it necessarily 
follows, be set aside. 

Let it be so ordered. 
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UNITED STATES T. SNYDER. 

(District Court, N. D. West Virginia. January 28, 1922.) 

1. Searcbes and fidzores ^s»7— No oonstltiitloiial prohiMtfoii of seaitb wllli- 

out warrant. 

The Fourth Amendment, providing that ''the right of the people to be 
secure in their persons, houses, papers, and effects against unreasonable 
search and seizures shall not be violated, and no warrant shall Issue, 
but upon probable cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched and the persons or things to be 
seized," contains no prohibition of arrest, search, or seizure without a 
warrant, but only against ''unreasonable" searches and seizures. 

2. Arrest «s»63(3)— CrloiiDal law «s»395— Intoxicating liquors <8=s»249, 256--» 

Penoo found with liquor oo Us persoD may be arrested without warrant 
and searefae^ &od the liquor seized and used as evidence^ and defendant 
is not entitled its return. 

Under National Prohibition Act Oct. 28, 1919, tit 2, I 25, providing that 
"it shall be unlawful to have or possess any liquor • * • Intended 
for use in violation of this titie, * • * and no property rights shall 
exist in any such liquor," a prohibition agent held to have authority to 
arrest without warrant a person found on the street with whisky on 
his person, and to search him and seize such liquor; and such person 
held to have no right to the return of such liquor which may be retained 
and used as evidence against him. 

3. WordB and pimses — *TrobaMe eanse.** 

"Probable cause," which will Justify a criminal accusation, is a rea- 
sonable ground of suspicion, supported by circumstances sufficientiy 
strong in themselves to warrant a cautious man in his belief that the 
person accused is guilty of the offense with which he Is charged. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Probable Cause.] 

Criminal prosecution by the United States against George Snyder. 
On petition of defendant. Denied. 

T. A. Brown, U. S. Atty., of Parkersburg, W. Va., and Charles J. 
Schuck, Sp. Asst. U. S. Atty., of Wheeling, W. Va. 

John B. Wilson and Fred L. Maury, both of Wheeling, W. Va., for 
defendant 

BAKER, District Judge. On the 10th day of January, 1922, T. A. 
Brown, United States district attorney for the Northern district of 
West Virginia, filed information against George Snyder, of Wheeling, 
Ohio county, W. Va., charging that he did unlawfully and knowingly 
possess, for beverage purposes, a large quantity, to wit, four pints, of 
intoxicating liquor, commonly called whisky, the same containing 
more than one-half of 1 per cent, of alcohol by volume, and being then 
and there fit for beverage purposes, and a further description of the 
kind and quantity whereof is to the United States attorney unknown, 
contrary to the act passed on the 28th day of October, 1919, common- 
ly known as "National Prohibition Act," and against the peace and 
dignity of the United States of America. 

On the 12th day of January, 1922, Fred L. Maury and John B. Wil- 

^s»For other cases see same topic ft KST-NUMBBR In aU Key-Numbered Dlfesti A Indexes 
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son, attorneys for George Snyder, filed in this court their petition, al- 
leging that on the 5th day of November, 1921, two certain state police- 
men and Thomas Arrington, a federal prohibition officer, went to a 
certain place of business, located on the northwest comer of Market 
and Eleventh streets in the city of Wheeling, Ohio county, W. Va., 
the two persons represented to be state officers being possessed with 
a state warrant for the searching of said premises and one John Doe ; 
that the defendant, George Snyder, was standing on the sidewalk out- 
side of said building to be searched, and was not an owner of, nor 
had any interest in, said building, or any business conducted therein ; 
that said two state policemen entered said building with their al- 
leged search warrant. There is no search warrant or copy thereof 
filed with said petition. Petition prays that United States be not 
allowed to use any of the evidence whatever obtained under the 
alleged illegal search warrant against the defendant George Snyder. 

On the 12th day of January, 1922, T. A. Brown, United States 
attorney, filed answer to said petition, and denies every material alle- 
gation tfierein contained. On the 21st day of January, 1922, evidence 
was taken in open court, before the court, upon said petition and an- 
swer. The facts as developed show : 

That on or about the 5th day of November, 1921, State Policemen 
Harry Burr and Corporal Kemper had sworn out a state search war- 
rant for a certain place of business located on the northwest corner 
of Market and Eleventh streets, in Wheeling, Ohio county, W. Va., 
but show nothing as to a warrant for one "Joli^ Doe." That shortly 
before 2 o'clock of that day, state police telephoned Federal Officer 
Arrington to meet them at Seventh and Market streets at 2 o'clock, 
not saying what they wanted. At 2 o'clock Arrington met said state 
policemen and got on the rear of the motorcycle behind one of the 
police. After they had started, one of the state police told Arrington 
they were going to search 1061 Market street. Thereupon Federal 
Prohibition Officer Arrington responded, "Help yourselves; I am 
not going to take any part in the raid," in which determination the 
state police acquiesced. When the state police stopped near the prop- 
erty to be searched, Arrington left them, walking on up street. Turn- 
ing the comer commonly known as "Market Square," Federal Pro- 
hibition Officer Arrington observed defendant, George Snyder, stand- 
ing on the pavement just a few feet above the comer, with his over- 
coat on and his hands in his pants pockets. As Arrington approached 
the defendant Snyder, he observed his pockets very much bulged out 
and the neck of a bottle protruding from one of his pockets. Walking 
up to the defendant, he lifted the bottle half way out of his pocket, 
observing it to be whisky, placed the bottle back in defendant's pocket, 
placed him under arrest, took him in an adjoining building, removed 
the bottle previously observed, and upon further search found three 
other pints of whisky on his person. Thereupon Federal Prohibition 
Officer Arrington took defendant before United States Commissioner 
John Conrad and swore out the warrant upon which the information 
in question is based. 
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Testimony shows clearly that Federal Prohibition Officer Arring- 
ton had nothing to do with the swearing out of the alleged state war- 
rant by state policemen or making the alleged raid thereunder. Nei- 
ther did he assent to the state policemen making the raid or participate 
in any manner therein. It further shows that Arrington, leaving the 
state officers and walking on up street and around the corner, was 
not directed or requested by or under any instructions from either of 
the state policemen. Neither were the state policemen acting. under 
any instructions from Arrington in any of their actions in connection 
with the proceeding. 

[1] The state search warrant in question, or any proceedings there- 
under, is in no wise before the court in this proceeding, as the warrant 
is not presented and no claim made that Arrington made his arrest 
and seizure thereunder. It is insisted that the arrest of the defendant, 
Snyder, by Federal Prohibition Officer Arrington, after seeing the 
bottle of liquor protruding from his pocket, and the search made pur- 
suant thereto, is unconstitutional, and in conflict with the Fourth 
Amendment to the Constitution. This amendment reads as follows : 

**Tlie right of people to be secure in their persons, houses, papers, and ef- 
fects, against unreasonable search and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized." 

This provision of the Constitution should be construed in the light 
of, and in conformity with, principles of the common law, with which 
the framers of the Constitution were familiar. The amendment con- 
tains two separate and distinct prohibitions, to wit : First, it prohibits 
unreasonable searches and seizures; and second, it prohibits the is- 
suance of warrants, except upon probable cause shown, supported by 
oath or affirmation, and particularly describing the place to be searched 
and the persons or things to be seized. 

There is, in the amendment, no prohibition against search or seizure^ 
without a warrant. Such a prohibition would have been subversive 
of the common law and fatal to the safety of human life and the re- 
pression of crime. The second prohibition in the amendment was 
aimed against general search zvarrants as had then been in vogue for 
many years prior to the noted Wilkes Case in 1776, when the validity 
of such v/arrants was questioned and brought to issue in the Court of 
King's Bench. That court held such warrants to be illegal and contrary 
to the principles of the English Constitution. Pomeroy, in his intro- 
duction to Constitutional Law, clearly states the case in the follow- 
ing language: 

"This clause of the CJonstitution was particularly aimed at what were known \ 
in the English law as general warrants. These general warrants w^re used 
more especially in the case of political offenses, and were issued by the govern- 
ment, directing the officers to search all suspected places and seize all sus- 
pected persons, without describing any place or person. The execution of the 
warrant was left to the caprice of the individual who had it in charge. Al- 
though these warrants were so plainly contrary to the spirit of the English 
common law, and destructive of individual rights, and liable to become instru- 
ments of tyranny in the hands of an unscrupulous official, they continued in 
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use down to a time immediately prior to the American Revolution. The prac- 
tice was finally declared illegal by the Ck>art of King's Bench during the 
presidency of Lord Man^eld, In the case of Mooney v. Leach. The case arose 
on a warrant issued by one of the Secretaries of State, requiring the officers 
to make diligent search for the authors and publishers of a certain seditious 
libel, and they» or any of them, being found, to apprehend and seize, together 
with their papers." Pomeroy's Constitutional Law, p. 158, § 241. ^ 

The Fourth Amendment to the Constitution contains no prohibition 
against arrest, search, or seizure withoui a warrant. That was left un- 
der the rules of common law. The amendment provides not that no 
arrest, search, or seizure should be made without a warrant, but pre- 
scribes that there shall be no unreasonable search and seizure; in 
other words, that the people shall be secure in their persons, houses, 
papers, and effects against unreasonable searches and seizures ; mc?^ 
against aU searches and seizures, but simply against unreasonable 
searches and seizures. And this brings us to the question : In what 
cases may arrests) searches, and seizures be made without a warrant, 
under the principles of the common law and statutory law prevailing 
in this country? 

[2] It was the rule of the common law, at the time of the adop\ 
tion of the Constitution, and it has been the rule of the common law 
of this country, and of most of the statutory law, that a peace officer — 
an officer charged with the enforcement of the law — ^may arrest a 
criminal when caught in the act of committing a crime, and when thus 
arrested he may search him for evidence pertaining to the crime, and, 
as a general rule, retain such evidence for the use of the court in the 
prosecution or trial of the case ; and this applies to all criminal cases, ' 
misdemeanors, as well as felonies. ' 

In support of this statement I quote, among other cases, the follow- 
ing authorities, which are directly in point. I quote the following 
from 1 Hale's Pleas of the Crown, p. 587, a work prepared and com- 
piled in the early part of the eighteenth century : 

"I come in the next place to arrests, ex officio, without any warrant. If 
any affray be made In the presence of a justice of peace, or If a felon be in 
his presence, he may arrest him and detain him, ex officio, till he can make 
an arrest'to send him to gaol, but then the warrant must be in writing to the 
gaoler (page 23, Car. B. R., Sanford's Case) ; and so he may by word command 
any person present to arrest (Dalt. cap. p. 328)." 

He further states : 

"A constable may ex officio arrest a breaker of the peace in his view, and 
keep him in his house pr in the stocks till he can bring him before a justice 
of peace. So if A. be dangerously hurt, and the common voice is that B. hurt 
him, or if C. thereupon comes to the constable and tells him that B. hurt him, 
the constable may imprison him till he knows whether A. dies or lives (T., 43 
Eaiz., B. R., Dumbleton's Case), or can bring him before a justice. So if a 
felony be committed, and A. acquaint him that B. did it, the constable may 
take him and imprison him, at least until he can bring him before some 
justice of peace." 

Blackstone, in his Commentaries (book 4, p. 292), states the com- 
mon-law doctrine as follows : 

"2. Arrests by officers without warrant may be executed, first, by a justice 
of the peace, Who may himself apprehend or cause to be apprehended, by 
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word only, any person committing a felony or breach of the peace in his pres- 
ezice; second, the sheriff; and, third, the coroner may apprehend any felon 
within the county without warrant; fourth, the constable, of whose -office we 
formerly spoke, hath great original and inherent authority with regard to 
arrests. He mav^ toUhout loammt, arrest any one for a breach of the peace 
oomnUtteS in hie view, and carry Mm before a justice of the peace; and in 
view of felony actually oommUted, or a da/ngerous wounding, where felony i» 
likely to ensue, he ma/y, upon provable suspicion, arrest the felon if he cannot 
otherwise be taken ; and if he or his assistants be killed* in attempting such 
arrest, it is murder in all concerned." 

Russell on Crimes, vol. 1, p. 725, states the doctrine as follows: 

''A constable may arrest any person who, in his presence, commits a mis- 
demeanor or breach of the peace, if the arrest is effected at the time, when, or 
immediately after, the offense is committed." 

In volume 9, Laws of England, Lord Halsbury, pp. 309, 310, is 
this statement : 

"A constable and also, it seems, a private person, may upon lawful arrest 
of a suspected offender take and detain property found in the offender's pos- 
session if such property is likely to afford material evidence for the prosecu- 
tion in respect of the offense for which the offender has been arrested." 

The Supreme Court of Massachusetts, in the case of Common- 
wealth V. Phelps, 209 Mass. 410, 95 N. E. 873, Ann. Cas. 1912B, 566, 
asserts : 

"The further objection made by the defendant that an arrest without a war- 
rant is in conflict with the Fourteenth Article of the Declaration of Rights 
of the Constitution of the commonwealth was disposed of in Rbhan v. Sawin, 
6 Gush. 281. It was there stated that these provisions were in restraint of 
general warrants to make searches and that they do not conflict with the au- 
thorities of officers or private persons under proper limitations to arrest with- 
out a warrant when authorized by the common law or by statute. To the same 
effect, see Wakely v. Hart, 6 Binn. 316. The same is true of the Fourth 
Amendment to the Constitution of the United States." 

The court discussed the question directly in reference to the Consti- 
tution of Massachusetts, and then concluded by saying: 

"The same is true of the Fourth Amendment to the Constitution of the 
United States." 

Chief Justice Redfield, of Vermont, delivered the opinion of the 
court in the case of In re Powers, 25 Vt. 265, a liquor case. Under the 
law of Vermont the officers of the law were allowed to arrest a man 
for drunkenness, and if they found any bottles of whisky in his pos- 
session they had a right to take them. In that case the court said : 

"It seems to us, that the elerenth article of our state Constitution, and the 
correi^onding provisions in the United States Constitution, have no r^erence 
to the subject now before the court It is in these words: 'That the people 
have a right to hold themselves, their houses, papers and possessions, free 
from search or seizure; and therefore warrants, without oath or aflrmatioii 
first made, affording sufficient foundation for them, whereby any officer <v 
messenger may be commanded or required to search suspected places, or 
seize any person or persons, his, her, or their property, not particularly de- 
scribed, are contrary to that right, and ought not to be granted.* This seems 
to be directed against general warrants, and general search voarrants in par* 
Ocular, not specifically describing the persons, places, or property, to be 
searched, or arrested. This class of warrants, which In troublous and on- 
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settled periods in English history, were isemed to a very alarmini? extent, by 
their Secretaries of State, and other magistrates perhaps, was prohibited, at 
the final settlement of the realm upon the Prince of Orange, and the Hanover 
family, I think, if not earlier; and similar provisions have been transferred to 
the United States and to most of the state Ckmstitations. It is very obvious 
this proceeding is not of that dbaracter. And it has never been supposed to 
prohibit arrests by private persons, or without warrant, in that class of cases 
where delay would he perilous. Necessity is the flrtf^ law of government as 
well as of nature, and is not to be abrogated by iinplioation** 

In the case of Getchell v. Page, 103 Me. 390, 69 Atl. 626, 18 L. R. 
A. (N. S.) 253, 125 Am. St. Rep. 307, the court states the law as fol- 
lows : 

"It is well settle that an officer making an arrest upon a criminal charge 
may also take into his possession the instruments of the crime and such other 
articles as may reasonably be of use as evidence upon the trial. The officer 
not only has the lawful power to do so, but he would be blameworthy if he 
failed to do so. The maintenance of public order and the protection of so- 
ciety by efficient prosecution of criminals require it The title to the property 
remains in the owner, but the lawful possession is temporarily in the officer 
for evidentiary purposes, subject to the order of court, Thatcher v. Weeks, 79 
Me. 047; Spaulding v. Preston, 21 Vt. 10; Bishop, Grim. Proc 211. 

For other cases showing the holdings of various states of the Union 
sec Wakely v. Hart et al., 6 Bin. (Pa.) 317 ; Rohan v. Sawin, 5 Cush. 
(Mass.) 284, 285; Holker v. Hennessey, 141 Mo. 539, 42 S. W. 1090, 
39 L. R. A. 165, 64 Am. St. Rep. 524. As to the holdings in the state 
of West Virpnia, I find as follows : 

In the case of State v. Baker, 33 W. Va. 319, 10 S. E. 639, decided 
in 1889, a pair of pantaloons, obtained by the jailor from the prisoner, 
without protest, and showing blood stains, was admitted in evidence 
over the objection of the prisoner. The point raised was whether this 
was compelling the prisoner to be a witness against himself, contrary 
to the Constitutional provisions. The court held that it was not. On 
page 333 of the 'opinion (10 S. E. 644) Judge Brannon quotes the old 
rule as follows : 

*'At a criminal trial, courts cannot take notice of the manner of obtain- 
ing evidence out of court. If it is competent and pertinent to the issue, it will 
be received." 

In the case of State v. Edwards, 51 W. Va. 220, 41 S. E. 429, a 
notable case decided in 1902, and reported with copious annotations 
in 59 L. R. A. 465, and frequently cited in subsequent cases on the 
question, as supporting the old rule, the court held that instruments, 
devices, or tokens used in the commission of a crime are competent 
and legitimate evidence upon the trial of the accused. To the con- 
tention that the articles so seized should not be used in evidence, be- 
cause the seizure was illegal, Judge Poffenbarger, on page 229 of the 
opinion (41 S. E. 432), answers : 

"One complete answer to this is that, if it was an Ulegal seizure, that is no 
objection to the use of the papers as evidence, they being proper evidence in 
the case in other respects, for the court can take no notice how they were ob- 
tained, whether lawfully or unlawfully; nor would it form a collateral issue 
to detenolne that question." 
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Further on in his opinion he distinguishes that case from Boyd v. 
U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, saying in the Boyd 
Case the seizure was of private papers belonging to the defendant. 
The two cases are entirely unlike. 

In the case of State v. Booker, 68 W. Va. 8, 69 S. E. 295, decided in 
1910, a letter written by the prisoner to his mother, and intercepted 
by the jail keeper, was held not to be inadmissible in evidence, as 
contrary to the Constitutional provision in regard to compelling a per- 
son to be a witness against himself ; and in the case of State v. Sut- 
ter, 71 W. Va. 371, 76 S. E. 811, 43 L. R. A. (N. S.) 399, decided in 
1912, cocaine, forcibly and without a warrant taken from the person 
of the defendant, was held to have been properly admitted in evi- 
dence. 

In 4 Wigmore on Evidence, § 2183, the same rule is thus stated: 

"For these reasons it has long been established that the admlssibUity of 
evidence is not affected by the Illegality of the means by which the party has 
been enabled to obtain the evidence. The illegality is by no means condoned ; 
It is merely Ignored." 

In the ca'se of Weeks v. U. S., 232 U. S. 392, 34 Sup. Ct. 344, 58 
L. Ed. 652, L. R. A. 191 5B, 834, Ann. Cas. 191 5C, 1177, in discussing 
that case, the court makes the following statement : 

"What, then, is the present case? Before answering that inquiry specifl- 
caUy, it may be well by a process of exclusion to state what it Is not. It is 
not an assertion of the right on the part of the government, always recognized 
under English and American law, to search the person of the accused when 
legally arrested to discover and seizp the fruits or evidences of crime. This 
right has been uniformly maintained in many cases. 1 Bishop on Criminal 
Procedure, | 211; Wharton, Grim. Plead, and Practice (8th Ed.) § (50; DlUon 
V. O'Brien and Davis, 16 Cox, C. O. 245. • ♦ ♦ The federal courts cannot, 
as against a seasonable application for their return, in a criminal prosecution, 
retain for the purposes of evidence against the accused his letters and cor- 
respondence seized in his house during his absence and without his authority 
by the United States marshal holding no warrant for his arrest or for the 
search of his premise& • • * While an incidental seis^re of incriminat- 
ing papers, made in the execution of a legal warrant, and their use as evi- 
dence, may be justified, and a collateral issue will not be raised to ascertain 
the source of competent evidence, Adams v. New York, 192 U. S. 585, that rule 
does not justify the retention of letters seized in violation of the protection 
given by the Fourth Amendment where an appUcation in the cause for their 
return has been made by the accused before trial. The court has power to 
deal with papers and documents in the possession of the district attorney iand 
other officers of the court and to direct their return to the accused if torong- 
fulJy seized" 

Neither the Weeks Case nor any of the cases cited by counsel for 
defendant go as far as this court, in this case, is asked to go. None 
of the property .involved in them was contraband, or property in which 
Congress has said, as in section 25 of the Volstead Act (41 Stat. 315), 
as follows: 

"It shall be unlawful to have or possess any liquor or property designed 
for the manufacture of liquor intended for use in violating this title or which 
has been so used, and no property rights shall e^ist in anp such Uquor or 
property." 

The defendant in this case had not at the time and has not now any 
property right in the liquor. It is the same as if counterfeit coin. 
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lottery tickets, implements of gambling, and many other things of this 
chaiacter that might be enumerated, were found in his possession. 

I find, in looking over the matter, that there are 33 states in the 
Union which allow, by statute, an arrest to be made without a warrant. 
In 33 states arrest of persons can be made without warrant if he com- 
mits an oflEencc in the presence of the officer. These states are Ala- 
bama, Arkansas, California, Connecticut, Delaware, Florida, Georgia, 
Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, Mas- 
sachusetts, Michigan, Minnesota, Mississippi, Missouri, New Hamp- 
shire, New Jersey, New York, North Carolina, Ohio, Oklahoma, Penn- 
sylvania, South Carolina, South Dakota, Tennessee, Texas, Virginia, 
West Virginia, and Wisconsin. Thirty-three states have adopted laws 
of this kind, so that it can be said to be the common law of the states, 
or the common law of the great majority of the states, in the Union, 
that a peace officer, a prohibition officer, has the right to arrest a 
criminal offender caught in the act of committing the crime ; and when 
he arrests him, if he captures him with counterfeit coin, if he catches 
him with smuggled goods, if he catches him with stolen articles, if 
he catches him with liquor under the Prohibition Law, he has the right, 
not only to arrest him with out a zvarrant, but to search him and to re- 
tcnn the wet goods as evidence against him. 

Judge Deady, of the United States District Court, in the case of 
Ex parte Morrill (C. C.) 35 Fed. 267, in discussing the question as to 
when a person could be arrested without a warrant, after quoting the 
Fourth Amendment, states : 

^It bas never been understood that Hkis provision was intended to or does 
prevent an arrest by a peace officer — a sheriff or constable — for a crime c«Mn- 
mitted In his presence. Whart. Grim. PI. J 8; 1 Blsh. Grim. Proc. I 181. The 
knowledge derived by the officer from his observation, acting nnder the 8an<> 
tlon of his official oath, Is considered equivalent to Information supported by 
the oath or affirmation of another. Now, a warrant of arrest may issue. <m 
'probable cause' supported by oath ; and by analogy a peace officer may arrest 
on probable cause derived from his own observation. At common law a 
peace officer might arrest without a warrant 'on reasonable grounds of sus- 
picion' ; and the facts and circumstances which furnish such grounds of sus- 
picion amount to *probable cause,' xmder the Constitution, which is such cause 
as will constitute a defense to an action for false Imprisonment or malicious 
prosecution. Whart Grim. PI. § 9; 1 Blsh. Grim. Proc. 182; Rap; and U 
Law Diet Tiilse Imprisonment' 'Malicious Prosecution.* Probable cause la 
a probability that the crime has been committed by the person charged. The 
facts stated upon oath 'must Induce a reasonable probability that all the acts 
have been done which constitute the offense charged.' Granch, G. J., in 
United States v. BoUman, 1 Granch, G. G. 379 ; Wheeler v. Nesbitt 24 Howard. 
551." 

United States District Judge Paul, in the case of Carico v. Wil- 
more (D. C.) 51 Fed. 198, states: 

** 'Officers who, by virtue of their offices, are conservators of the peace, have^ 
at common law, the right to arrest without warrant all persons who are gailty 
of a breach of the peace, or other violations of the criminal law. In their pres- 
ence.' 1 Amer. & Eng. Enc. Law, 734." 

The Revised Statutes of the United States pfovide as follows : 

"Sec. S462. Every person who shall have in his custody or possession any 
goods, wares, merchandise, articles, or objects on which taxes are imposed by 
278 F.— 42 
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law, for the purpose of selling the same in fraud of the Internal revenue laws, 
or with design to avoid the payment of the taxes imposed thereon, shall be 
liable to a penalty of $500, or not less than double the amount of tax fraudu- 
lently attempted to be evaded." Gomp. St. I 6354. 

A violation of this statute, under the federal law, is a misdemeanoFi 
If committed in the present of an officer, the offender can be ar- 
rested without a warrant. I do not think that any one, after a careful 
study of the decisions of our state and federal courts, can well ques- 
tion the authority of an officer to arrest without a warrant a person 
in the act of committing a crime. When such an arrest has been 
made, a search by the arresting officer may be made for the evidence 
of the crime. Brroks v. Commonwealth,. 61 Pa. 352, 100 Am. Dec. 
645; Davis v. Russell, 5 Bingham's Reports (Eng.) 354; Beckworth 
V. Philby, 6 Bam. & Cress. (Eng.) 635 ; U. S. v. Hart, Fed. Cas. No. 
15,316, 1 Pet C. C. 390. 

The Fourth Amendment does not prohibit searches and seizures 
without a warrant. It only prohibits unreasonable searches or seizures, 
and an unreasonable search or seizure is one for which there is in 
law a want of probable cause. In other words, it recognizes the rule 
of the common law then prevailing, and described in the decisions 
hereinbefore quoted. To hold that no criminal can, in any case, be 
arrested and searched for the evidence and tokens of his crime without 
a warrant, would be to leave society, to a large extent, at the mercy 
of the shrewdest, the most expert, and the most depraved of criminals, 
facilitating their escape in many instances. 

In conclusion, I hold the framers of the Constitution were familiai\ 
with the common law on the subject ; hence they were content to adopt 
the common-law rule, that no unreasonable searches or seizures should 
be mctde in any case, and that, if an attempt to search or seize should 
be made under a warrant, such warrant could only issue on the show- 
ing under oath of probable cause therefor. In either case, whether 
with or without warrants, the existence of probable cause is essential, 
if a warrant is resorted to, it cannot be of the general character of that 
in the Wilkes Case, but must "particularly describe the place to be 
searched, the person or thing to be seized, and the judge or commis- 
sioner issuing such warrant must insert a direction in the warrant 
that it be served in the daytime, unless the affidavits are positive that 
the property is on the person or in the place to be searched, in which 
case he may insert a direction that it be served at any time of the day/ 
or night." 

[3] Probable cause, which will justify a criminal accusation, is a 
reasonable ground of suspicion, supported by circumstances sufficiently 
strong in themselves to warrant a cautious man in his belief that the 
person accused is guilty of the offense with which he is charged. 
There can be no doubt in the mind of any reasonable man that Prohi- 
bition Officer Arrington, in this case, had probable cause, supported 
by circumstances sufficiently strong in themselves, to warrant him 
in arresting the defendant, when he found him on the public streets 
of the city of Wheeling with four of his pockets bulged out and the 
neck of a whisky bottle protruding from one of his podcets, to such an 
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extent that the officer could detect what it was. There can be no fur- 
ther doubt that, after Prohibition Officer Arrington took hold of the 
neck of this bottle and raised it partially out of defendant's pocket, 
while yet on the street, that he had the right to arrest defendant and 
search him for further evidence. 

Therefore it naturally follows that defendant's petition will be and 
is hereby dismissed. 



UNITED STATES v. EILERT BREWING & BEVERAGE CO. 

(District Ctourt, N. B. Ohio, B. D. December 26^ 19210 
No. 643. 

1. Intoxloatlnii liquors ^s»275— Evidenoe held to ootabllth malntonaaoo of oom- 

mon nulsaaoo. 

Evidence held to establish the allegation that defendant maintained 
a common nuisance on premises by the manufacture and sale of intoxi- 
cating liquor thereon, which rendered them subject to injunction and 
abatement, ;ander National Prohibition Act, tit 2, I 22. 

2. Intoxloating liquors ^=»260— Common nuisanoo tamo for purposes of orlmlnal 

prosoeutloD and injunction suit. 

Wliat constitutes a common nuisance for the purpose of a criminal 
prosecution, under National Prohibition Act, tit 2, f 21, also constitutes 
a common nuisance for the purpose of an injunction suit, under section 22. 

3. inloxloafing liquors <0=s>26 1— Single sale of liquor, witli possession of otlief 

liquor on the premises, constitutes maintenanoo of common nuisanoo. 

A single sale of intoxicating liquor on premises, accompanied by the 
unlawful possession of other liquor thereon, is sufficient to warrant the 
granting of an injunction under National Prohibition Act, tit 2, I 22, for 
maintenance of a common nuisance. 

In Equity. Suit by the United States against the Bilert Brewing & 
Beverage Company. Decree for conjplainant • 

E- S. Wertz, U. S. Atty., of Cleveland, Ohio. 
Reed, Meals, Orgill & Maschke, of Cleveland, Ohio, for defendant. 

WESTENHAVER, District Judge. This bill of complaint is filed 
under favor of sections 21 and 22, title 2, Act of Congress approved 
October 28, 1919, known as the National Prohibition Act (41 Stat. 314). 
The relief sought is the abatement as a common nuisance of certain 
premises therein described, and enjoining the further use thereof for 
the illegal manufacture and sale of intoxicating liquors. The defend- 
ant, called herein the Eilert Company, has answered, denyii^ general- 
ly all the allegations of illegal manufacture and sale. In the hearing 
before me, and on argiunent, no question has been raised or discussed, 
except these issues of fact. 

[1] The premises in question, including the buildings, machinery, 
and equipment, were formerly owned and used by the Excelsior Brew- 
ing Company for the manufacture and sale of beer. After prohibition 
became legally effective, the Eilert Company acquired the same, and 
have since been, and were at the time the transactions under investi- 
gation took place, used ostensibly for the manufacture and sale of 

^s»For oUier caaw tee mm* topic a KBT-NUMBBR in all Key-Numbered Dlgeeta ft Indeie» 
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cereal and other nonalcoholic beverages. The government's evidence 
shows tiiat on May 14, 1921, two prohibition q;if<)rcement agents bought 
£rom the defendant's sales manager and its cashier and head bookkeep^ 
er four cases of beer, found by analysis, made the first week in June 
following, to have an alcoholic content of 1.25 per cent, by volume. 
Three cases were taken from the defendant's bottling room from a 
large stack of similar cases. The purchase and sale was transacted 
at defendant's office and place of business with its sales manager, the 
money was paid to and received by its cashier and head bookkeeper, 
and sales memos made out by him and placed in a special wallet in 
the office safe. The price paid therefor was the sum of $5 a case, 
whereas the custonfary price for nonalcoholic or near-beer, it is ad- 
mitted, was only $1.50 a case. 

This evidence further shows that on May 19 these same agents bought 
another case of beer, found upon analysis to contain an alcoholic con- 
tent of 2.86 per cent, by volume. This sale was transacted at the same 
place, in the same manner, with the same persons, and at the same price. 
The witnesses, however, say that, when they went to defendant's bot- 
tling room and inquiry was made for beer, it was found that there was 
on hand less than a case, and therefore, at the direction of defendant's 
sales manager, its cashier went elsewhere in an automobile, returning 
in about five minutes with a full case of beer. Again, on May 25, these 
same agents bought two cases of beer, one found upon analysis to con- 
tain 2.86 per cent, of alcohol by volume, and the other 3.21 per cent. 
These purchases were likewise made at the same place, in the same 
manner, of the same persons, and at the same price, and an employee of 
defendant was sent by its sales manager in an automobile therefor, and 
returned with the cases within a period of six or seven minutes. Again, 
on June 11, the same witnesses bought another case of beer, found upon 
analysis to contain an alcoholic content of 2.58 per cent, by volume. 
This sale was also transacted at the same place, in the same manner, 
with the same persons, and at the same price, and again an employee 
of defendant was sent by its sales manager after the same in an automo- 
bile, returning within a short time with the beer. On June 14 defend- 
ant's premises were seized by federal prohibition officers, and several 
samples of its product were taken at random from a large number of 
bottles in its bottling room, and three of them were at once analyzed. 
Of these, one showed an alcoholic content by volume of 51 per cent., 
and two an alcoholic content by volume of 71 per cent. 

The witnesses making these purchases testify to numerous conver- 
sations characterizing the transactions then in progress. They say that 
they asked for real beer; that defendant's sales manager, its cashier 
and head borfckeeper, and its president were present on some, if not 
all, of the occasions, and knew and understood what the witnesses de- 
sired; and that defendant was selling alcoholic and not near-beer, 
and also that the beer thus sold was manufactured by defendant at 
its place of business, and was being thus manufactured and sold along 
with the nonalcoholic or near-beer. It appears that in the process of 
manufacturing near-beer, alcoholic beer is first produced, and later 
the alcohol is extracted therefrom, until the remaining alcoholic con- 



Digitized by 



Google 



UNITED STATES V. EILTERT BREWING A BEVERAGE 00. 661 

(J78 F.) 

tent is reduced to the limit permitted by law. The chemists say that a 
variation of 10 points is a sufficient allowance for errors in an ordinary 
chemical analysis ; that is to say, that an alcoholic content ranging from 
45 to 55 would not evidence an intention to produce and sell beer con- 
taining more than 50 per cent, of alcohol by volume. 

It is the government's contention that defendant illegally and sur- 
reptitiously, under cover of its permit to manufacture- and sell cereal 
beverages, near-beer, and other nonalcoholic drinks, was manufactur- 
ing and selling some part of its product of a higher alcoholic content, 
charging therefor a price of $3.50 a case higher than the customary 
price for the lawful beverages. Defendant admits that the four cases 
sold on May 14 were manufactured and sold at its plant, and were se- 
lected and delivered from an assortment of similar cases in its bottling 
plant AH other testimony incriminating defendant's president and 
sales manager is denied by them, but Fred J. Haller, its cashier and 
bookkeeper, admits that the sales made May 19, 25, and June 11 were 
of alcoholic beer. In explanation, it is urged that the high alcoholic 
content of the first four cases is due to the fact that they had not been 
pasteurized before the sale, and that between the sale and the first 
week in June, when they were analyzed, the alcoholic content might 
have been increased by fermentation. As to the sales made May 19, 
June 15, and June 11, the explanation urged is that this beer had been 
bought by Jacob Haller, defendant's brewmaster and vice president, 
from the Excelsior Brewing Company before the country had gone 
dry, and had been stored by him in the cellar of his house,, a few hun- 
dred yards distant from defendant's plant, for his personal use, and 
that, he having left for Europe in April and remaining absent until 
August following, his son Fred J. Haller, its cashier and bookkeeper, 
wrongfully and illegally assumed to sell these cases from that stock. 

Upon a study of Sie evidence, I am firmly convinced that the govern- 
ment's case is fully made out, and that these denials and explanations 
are not true. On all four occasions defendant's sales maiiager was 
in active charge of the transaction. Two sales slips were found at the 
time of the search and seizure in defendant's office, in the receptacle 
where the government's witnesses testify they had seen them placed. 
These show sales at $5 a case. The persons who were sent after the 
cases sold on May 25 and June 11 were not called as witnesses, and do 
not testify, and their absence is unexplained. One was present while 
the testimony was being taken. Even more convincing are the mark- 
ings on the bottles and the cases, all of which I have examined. The 
four cases sold May 14 are mostly in plain bottles without labels, and 
one in a case labeled "Excelsior Brewing Co.," and the other three are 
labeled "Eilert Co." The case sold May 19 contains mostly plain bot- 
tles, some with the label "Pilsener" and "Home Brewing Co." blow^ 
in the bottles, and with the label "Excelsior Brewing Co." on the case. 
The two cases sold May 25 are mostly plain bottles, but contain there- 
on the Golden Seal label of defendant and are in a case marked "Eilert 
Co." The case sold June 11 contains bottles with the defendant's 
name blown in the glass, and are in a case labeled with defendant's 
name. These physical facts conclusively disprove the truth of the ex- 
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planations offered by defendant's witnesses, are consistent only witb 
the statements of the government's witnesses, and fully sustain their 
testimony. 

[2, 3] My finding on the issues of fact is that the defendant during 
the period in question was using the premises described in the bill for 
the illegal manufacture and sale of intoxicating liquors in violation of 
the National Frohibition Act. In criminal prosecutions for maintain- 
ing a common nuisance, under section 21 of the act, a single sale of 
intoxicating liquor, accompanied by the unlawful possession of other 
liquor, has been held sufficient by three Circuit Courts of Appeals to 
sustain a conviction. See Young v. U. S. (9 C. C. A.) 272 Fed. 967; 
Wiggins V. U. S. (2 C. C. A.) 272 Fed. 41 ; Gray v. U. S. (6 C. C. A., 
decided November 8, 1921) 276 Fed. 395. The definitipn of a common 
nuisance for which one may be prosecuted criminally, and a common 
nuisance which may be made the basis of an action in equity by injunc- 
tion, is precisely the same. If the language of the act is to be given 
its ordinary meaning, that which constitutes a common nuisance foe 
the purpose of a criminal prosecution will also constitute a common 
nuisance sufficient to support any action in equity. The language of 
the act suggests no reason why the public authorities may not resort 
to either or both remedies. 

I have not overlooked U. S. v. Cohen (D. C.) 268 Fed. 420. In that 
case District Judge Faris expresses the opinion that a common nuisance, 
such as will support an action in equity, requires a more or less contin- 
uous violation of law, and that, if a single violation only is proved, the 
action at law by criminal prosecution may be adequate, and that equity 
may not take jurisdiction. This view it does not seem to me is sus- 
tainable, in the light of the three Circuit Court of Appeals decisions 
above cited and of the explicit language of sections 22 and 23, defining 
a common nuisance and giving the remedy both by indictment and by 
bill in equity. However, if such were the law, the evidence in this case 
shows a continuous violation sufficient under Judge Faris' view to sus- 
tain a bill in equity. Furthermore, the view that the remedy by bill 
in equity may not be resorted to for a first violation because the remedy 
at law by criminal prosecution is adequate is, it seems to me, plainly 
in conflict both with the holding and the reasoning in Mugler v. Kansas, 
123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205. The reasons why a crim- 
inal prosecution is not adequate, and why the equitable, remedy by 
injunction may be resorted to, arc set forth with convincing clearness 
at 123 U. S. 672, 673, 8 Sup. Ct. 273, 31 L. Ed. 205, in that opinion. 

Haintiff is entitled to the relief prayed for. A decree will be en- 
tered enjoining the defendant, its officers and employees, from manu- 
facturing or selling intoxicating liquor as defined in the National Pro- 
hibition Act on or from the premises described in the bill, and that 
the common nuisance heretofore maintained on said premises shall be 
abated. The decree will further order that neither the defendant 
nor any other person shall, for a period of one year from the date here- 
of, occupy or use said premises or any part thereof for the manufac- 
ture or sale, not only of intoxicating liquors, but of near-beer, cereal 
or other beverages, or liquid compounds or preparations requiring or 
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developing at any time in the course of their manufacture or prepara- 
tion for sale any alcoholic content. Under section 23, the use of the 
premises for any purpose might be forbidden, but an injunction lim- 
ited as above provided seems to me. to be broad enough to answer fully 
all the requirements of the law and of the situation. 



lo re ROUDia^ MFG. 00^ Ine. 

(IMstrlct Court, B. D. New York. December 22, 1921.) 

1. Bankruptcy «=9dl8(2)— Claim for damoces for bivaeb of eKeeutoiy ood- 

tract provable. 

A claim for damages for breach of an ezecatory contract for servieeB 
to be rendered to the bankrupt, further performance of which was pe- 
vented by the bankruptcy, is provable. 

2. Baabrupt«7 ^=>92» 328— Court may flx time lees liMUi one year for filing of 

claims; in proceed||p looldqg to dJamissal all creditors may be reiiuired 
to prove claims 

The provision of Bankruptcy Act, | 57n (Comp. St S 9641), that claims 
shall not be proved subsequent to one year after adjudication, is a limi- 
tation, and does not preclude the court from itdng a shorter time within 
which claims must be proved, as in proceedings looking to a dismissal of 
the petition, as provided in section 5Gg (Comp. St. S 9643), in which case 
the court may require all creditors scheduled and notified to prove their 
claims before the hearing. 

In Bankruptcy. In the matter of the Rouden Manufacturing Com- 
pany, Inc., bankrupt. On review of order of referee allowing claim 
of Fred Gibson. Reversed. 

Francis J. Sullivan, of New York City, for claimant. 
Arthur Leonard Ross, of New York City, for appdlant. 
David Haar, of New York City, for purchaser. 

GARVIN, District Judge. Frederick Schwartz, hereinafter de- 
scribed as the purchaser, has brought before the court for review an or- 
der of the referee allowing the claim of Fred Gibson in the sum of 
$1,310, as a general claim. It is contended that the order was errone- 
ous, in that : 

First. The claim of the said Fred Gibson is not a provable claim in 
bankruptcy, because founded upon damages for personal services to 
be rendered after the adjudication in bankruptcy herein. 

Second. The said claim cannot be allowed because the same is barred 
by an order of a judge of this court, made and entered herein on March 
25, 1921, requiring ail creditors to prove their claims and file same on 
or before February 24, 1921. 

I assume that these dates appearing in the record are erroneous, and 
should be February 7, 1921, and February 21, 1921, respectively. On 
February 7, 1921, the court made an order, based upon the petition of 
the receiver, directing that a hearing be had before the referee to con- 
sider a bid of the purchaser above named for all the assets of the estate, 
at which hearing any and all other bids therefor were to be considered, 

^S9For oUier cases see tamo topio a KBY-NUMBBR In all Kay-Numbered Digeata a Indezea 
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and at which time the referee was directed to make such orders for the 
acceptance or rejection or other disposition of the bid of said purchas- 
er or any other bid as might seem proper. This order further provided 
that, on or at any time after the conclusion of the hearing and without 
further notice to creditors, the court would entertain an application 
by the petitioning creditors or by the bankrupt for a dismissal of the 
proceedings in bankruptcy, and directed the bankrupt, all of its credi- 
tors and stockholders, the receiver herein, and other parties in in- 
terest to show cause why at said hearing or thereafter said bid of said 
purchaser or such other bid as might seem proper should not be ac- 
cepted, or why such other order in respect to the assets of the estate, 
or any part thereof, should not be made as might be just and proper. 

The said order of February 7 further provided for publication in a 
daily newspaper, in this district, of a notice of said hearing before the 
referee and the object thereof, and for the service by mail, under the 
direction of the referee, of a copy of said order and of the petition 
upon which it was granted to all creditors and st<iicholders of the bank- 
rupt, as the same appeared on the schedules of the bankrupt on or 
befqre February 11, 1921, and that no persons claiming to be creditors 
of the bankrupt, excepting those whose claims appeared on the sched- 
ules of the bankrupt as creditors, and whose claims were deemed by the 
receiver and by the bidder as valid claims, should be entitled, in the 
event of the acceptance of the said bid, to be paid a percentage of their 
claims as creditors unless their claims be filed with the referee before 
the 21st day of February, 1921, and that all persons claiming to be 
such creditors and failing so to file such claims with said referee should 
be barred from sharing in the distribution to be made in the event of 
the acceptance of any such percentage bid by this court. 

On or about March 3, 1921, the referee filed a comprehensive report^ 
reciting, inter alia, that a hearing was held pursuant to said order of 
February 7, and that the bid of the said purchaser was the highest bid 
oifered, that all creditors then present at said hearing voted to accept 
said tnd, and that it appeared to the satisfaction of the referee that said 
bid should be accepted as in the best interest of the creditors herein. 
The report recommended that an order be entered for the immediate 
sale of all assets of the bankrupt to said purchaser, and that each unse- 
cured creditor of the bankrupt, as his claim might thereafter be proved 
and allowed, should receive from the purchaser 20 per cent, of the 
amount of his claim. Other recitals and recommendations in said re- 
port are not material, except the final recommendation that the adjudi- 
cation be vacated and the petition dismissed. 

On March 5, 1921, the court made an order in eflFect approving the 
report of the referee, to which order the attorney for the petitioning 
creditors, the receiver, the attorneys for the bankrupt, and the attorney 
for the purchaser consented in writing. The decision of the referee,, 
upon which his order allowing the Gibson claim was made, states that 
the claim is based upon breach of a contract between Gibson and the 
bankrupt by which the former was employed as superintendent of the 
bankrupt's plant for one year beginning June 8, 1920, at a salary of 
$60 per week. He continued until his employment ceased with the in- 
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stitution of the bankruptcy proceedings. He was out of emplo3mient 
nine weeks and two days, during which his salary would have amoimted 
to $525. He then, on February 17, 1921, obtained employment at $40 
per week, until March 17, 1321. During the latter period he was paid 
$80 less than he would have received, had he remained in the bankrupt's 
employ. 

The decision states that it does not appear whether Gibson obtained 
other employment after March 17, and the referee finds that he is en- 
titled to the sum he would have earned, had he been in the bankrupt's 
employ, from that date until June 8— i. e., for 11 weeks and 5 days, 
$710. The foregoing various items of damage the referee allows upon 
the claim for breach of contract. They aggregate $1,315, although for 
some reason, which is not apparent, the referee has allowed only $1,310. 
Other errors of computation appear, but, as no objections thereto are 
raised, it may be assumed that they are considered of no consequence. 

[1] So far as the nature of the claim is concerned, it is a provable 
debt. Central Trust Co. v. Chicago Auditorium, 240 U. S. 581, 36 
Sup. Ct. 412, 60 L. Ed. 81 1, L. R. A. 1917B, 580. In that case it is 
stated : 

"Bxecntory agreements play so important a part in the commercial world 
that it would lead to most unfortunate results If, by interpreting the act in 
a narrow sense, persons entitled to performance of snob agreements on the 
part of bankrupts were excluded from participation in bankrupt estates, while 
the bankrupts themselves, as a necessary corollary, were left still subject to 
action for nonperformance in the future, although without the property or 
credit often necessary to enable them to perform. We conclude that proceed- 
ings, whether voluntary or involuntary, resulting in an adjudication of bank- 
ruptcy, are the equivalent of an anticipatory breach of an executory agree- 
ment, within the doctrine of Roehm v. Horst, 178 t7. S. 1, 19. Tlie claim for 
damages by reason of such a breach is 'founded upon a contract, express or 
implied,' within the meaning of section 63a(4), and the damages nuiy be liqui- 
dated under section eSb.** 

[2] With regard to the contention that the claim is barred, because 
it was not filed within the time fixed* by order of this court, the claim 
having been originally filed March 19, 1921, section 57n of the Bank- 
ruptcy Act (Comp. St. § 9641) provides: 

"Claims shall not be proved against a bankrupt estate subsequent to one 
year after the adjudication; or if they are liquidated by litigation and the 
final judgment therein is rendered within thirty days before or after the ex- 
piration of such time, then within sixty days after the renditiixi of such judg- 
ment: I^ovided, that the right of infants and insane persons without guard- 
ians, without notice of the proceedings, may continue six months longer'* 

*^ind it was urged and the referee decided that the court had no 
power to fix a time within which claims against the estate must be 
proved less than one year after adjudication. By this section claims 
may not be proved after the expiration of one year, under ordinary cir- 
cumstances. Had Congress intended to allow creditors in all cases a 
full year to prove claims, it would seem that the statute would have 
so provided, for section 59g (Comp. St. § 9643) regulates the proceed- 
ings upon tfie dismissal of a petition, and in no way indicates that such 
dismissal may not be had until one year after adjudication. Section 
57n applies only to an estate that is in process of administration, and is 
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intended to prevent creditors from attempting to file claims after one 
year has elapsed, rather than to deny to the court the power to fix a 
less time, where it becomes necessary so to do in connection with the 
dismissal of a pending proceeding and the payment of creditors as a 
result thereof. 

Section 59g of the Bankruptcy Law reads as follows: 

"A Tolnntary or InyolTintary petition shaU not be dismissed by the petitioner • 
or petitioners or for want of prosecution or by consent of parties until after 
notice to the creditors, and to that end the court shall, before entortalninfi: 
an application for dismissal, require the bankrupt to file a list, under oath, 
of all his creditors, with their addresses, and shall cause notice to be sent to 
all such creditors of the pendency of such application, and shall delay the 
hearing thereon for a reasonable time to allow aU creditors and parties in 
Interest opportimity to be heard." 

Before the proceeding in the case at bar was dismissed, the court 
caused the requirements of this section to be followed, and the creditor 
whose claim is now in question to be notified, as were all the others. 
The schedules of the bankrupt, which had been filed February 4, 1921, 
included the list of all the bjuikrupt's creditors, required by the statute 
to be filed. 

It* is well settled that creditors may be barred from participation in 
an estate even though their claims are filed within a year. In re Bell 
Piano Co. (D. C.) 155 Fed. 272, 18 Am. Bankr. Rep. 183; Matter of 
Eldred (D. C.) 155 Fed. 686, 19 Am. Bankr. Rep. 52; Matter of Coul- 
ter (D. C.) 206 Fed. 906, 30 Am. Bankr. Rep. 76. The reasoning of 
those opinions is applicable, and the court is of the opinion that, as 
the Gibson claim was not proved within the time set by the court, the 
learned referee was in error in allowing proof thereof after the peti- 
tion in bankruptcy had been dismissed. 

If these conclusions are correct, it follows that the claim should 
have been disallowed; and it will be ordered accordingly. 



WESnNGHOUfflS ELECtRIG A MFG. CO. ▼. METBOPOLITAN ELECfTBlO 

BIFG. CO. 

(District Court, B. D. New Tork. October 6, 1921.) 

Patento <S=>328— 1,224,880, for electric switch and fdse box, held tbUiI and 
infringed. 

The Kries patent. No. 1,224,880, for an electric switch and fuse box for 
use where electric wires enter a building in which the switchboard and 
fuses are in separate compartments, the former of which may be lodced 
and made inaccessible to consumers, held not anticipated, Talid, and 
infringed. 

In Equity. ^ Suit by the Westinghouse Electric & Manufacturing 
Company against the Metropolitan Electric Manufacturing Company. 
Decree for complainant. 

Kerr, Page, Cooper & Hayward, of New York City, for plaintiff. 
C. P. Goepel, of New York City, for defendant. 

^=»For other cases see same topic ft KSY-NUMBBR in all Key-Numbered Dlsesti 4 Indexes 
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GARVIN, District Judge. This is an action in equity, brought to 
restrain defendant from infringing claims 5, 6, 7, 10 and 12 of the 
Kries patent No. 1,224,880, issued May 1, 1917, covering an electric 
switch and fuse box. These claims read as follows : 

"5, The combination with a casing having a door hinged thereto, of fuse 
terminals in one part of the casing accessible when the door is open and In- 
accessible when the door is closed, supply terminals and live switch contacts 
in another part of the casing, a barrier within the casing preventing access 
to said supply terminals and switch contacts when the door is open, plvotally 
mounted switch arms within the casing for connecting said switch contacts 
with the fuse terminals, and means operable from without the casing for 
locking the switch arms and controlling the door, isald means acting to lock 
the door when said arms are moved toward closed position and to release 
the door when said arms are moved from closed position. 

"6. The combination, with a casing of fuse terminals In one part of said 
casing, supply wire terminals and a switch in another part of the casing, 
said switch adapted to connect the latter terminals with the fuse terminals, 
a door, hinged to the casing, for permitting access to the fuse terminals, 
said door having a projecting part adjacent Its pivotal axis, a barrier within 
said casing for preventing access to said supply wire terminals and switch, 
and mechanism for actuating the switch and simultaneously controlling the 
door, said mechanism being operable from without the casing and comprising 
means acting to engage said projecting part on the door and lock the door 
when the switch is closed. 

"7. The combination, with a casing, having an opening, and a door, hinged 
to the casing, for closing said opening, fuse terminals within said casing ac- 
cessible throng}! said opening when the door is open, supply wire terminals 
and live switch contacts in another part of the casing, inaccessible through 
said opening, movable switch members within the casing, for connecting said 
fnse terminals with said switch contacts, and actuating mechanism for the 
switch operable from without the casing, said mechanism and door having 
interlocking parts acting to automatically lock the door in closed position 
whtti said mechanism is moved to dose tbe switch, the interlocking part on 
the door being located adjacent its pivotal axis." 

*'10. The combination with a casing having an opening and a door on the 
casing for closing said opening, of fuse terminals in one part of the casing 
accessible when the door is open and inaccessible when the door is closed, 
supply wire terminals and live switch contacts in another part of the casing, 
a barrier within the casing preventing access to said supply terminals and 
switch contacts through said opening, movable switch members within the 
casing adapted to connect said fuse terminals and swltdb contacts, mechanism 
for operating said switch members and for simultaneously controlling the 
door, said mechanism projecting outside the casing and comprising means for 
locking the door when the switch members are In closed position and releasing 
the door when the switch members have been moved to open position, and 
means for locking the said operating mechanism so as to hold said switch 
members in open position." 

"12. The combination with a casing having an opening, and a door hinged 
to the casing for closing said opening, of fuse terminals in one part of the 
casing, accessible when the door is open and Inaccessible when the door is 
closed, supply wire terminals and Uve switch contacts in another part of the 
easing, inaccessible through said opening, pivoted switch members within the 
casing adapted to connect said fuse terminals and switch contacts, mechanism 
for operating said switch members and simultaneously controlling the door, 
said mechanism projecting outside the casing and comprising means for lock- 
ing the door when the switch members are in closed position and releasing 
the door when the switch members have been moved to open position, and 
means for locking the said operating mechanism so as to hold said switch 
members in open position.'* 
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Thus the purpose of the inventor was to inclose the apparatus mak- 
ing up such a switchboard as is placed where electric wires enter a 
building and before they enter the meter therein, in such a manner that 
the consumer might have access to the fuses, but not to the parts that 
carry the current, with such access possible only when the current is 
turned off. 

Since electric lighting has been employed, all parts of the^ switch- 
board were exposal. Until the Kries patent this frequently involved 
danger to persons touching the exposed parts through which the cur- 
rent is carried, and under certain conditions made easy theft of the 
current by attaching wires to the^ switchboard between the point of 
entry of the wires into the building' and the meter, and connecting such 
wires around the meter, so that the consumer is not charged with the 
current thus used. 

To overcome these two objections to an exposed switchboard, the 
inventor inclosed it in a box, which could be locked, and the key held 
by the Electric Company. This box was made up of two compartments, 
with separate doors; one containing the switch, the other the fuses; 
the former being accessible to the company, the latter to the consumer. 
In order to make access by the consumer to the fuses unaccompanied 
by danger, and to prevent theft of current, Kries, the inventor of plain- 
tiff's box, by an arrangement of bars and arms, made it impossible 
to open the fuse compartment of the box until the switch was "off," or, 
with the door of the fuse compartment open, to close the switch until 
that door was closed. 

Plaintiff's device thus is merely a means of effecting an interlock 
between the door of the fuse compartment and the switch. To accom- 
plish this, the door is hinged at its side nearest the pivot of the switch, 
and is provided with an appropriate projection near its hinge, while to 
the switch arm is attached a member which is movable, and which may 
engage and disengage with the door projection. 

Defendant's claims of noninfringement will be considered. It was 
at first urged that defendant's box has a knob on the door of the fuse 
compartment and an additional catch or sliding latch on the door. 
These features are nothing more than convenient additions, and have 
nothing to do with the safety features of plaintiff's devise. Indeed, 
they were abandoned upon the aiigument. 

Defendant contends that plaintiflPs barrier between the two com- 
partments of the box does not go all the way across the casing. This 
appears to be true, but it is of no consequence, lor the opening is so 
slight that it is well-nigh impossible to get the hand through (thus prac- 
tically eliminating danger) while the connection that could be made 
by slipping through a hook, with wire attached, to steal current, would 
be so imperfect that but little loss would be possible by that means. It 
is finally claimed that there is no infringement because in plaintifFs 
patent the door is closed by the closing of the switch, whereas, in de- 
fendant's the switch tnay be closed by the closing of the door. An 
inspection reveals, however, that the closing of the switch in defend- 
ant's device will close the door. The conclusion is reached that de- 
fendant's box differs from that of plaintiff's only in slight and non- 
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essential particulars, and that the claims of the patent in suit are in- 
fringed^ 

It now becomes necessary to consider whether the prior art covers 
the invention which is involved. The prior patents oflFered by defend- 
ant, so far as the record discloses, either are not in point, in that all 
of the parts are accessible (thus failing to avoid the danger from con- 
tact, which plaintiff's device eliminates) or have no satisfactory inter- 
lock. 

Defendant relies chiefly upon the German patent to Oerlikon, No. 
191,485, and the German patent to Schuckert, No. 107,437, claiming 
that these patents show a construction and arrangement similar to that 
of the patent in suit as disclosed at page 1, line 9, of the patent : 

"My Inventidn pertains to boxes or holders for electrical apparatus, and is 
designed to permit the opening thereof whenever necessary for inspection or 
renewal of the apparatus, but to preclude the passage of the current to the 
apparatus whUe the box or holder is open, and to prevent the possible taking 
of current at such time from within the chamber. Though susceptible of use 
in various other relations or with other apparatus, the invention is primarily 
intended for, and is iUustrated in connection with, a switch and fuse box for 
the introduction of current from a service main into a room or building 
where the current is to be used.** 

At page 1, line 24: 

"Briefly stated, the invention consists in a novel construction and arrange- 
ment of parts, prominent among which U a closure for the fuse horn or afh 
paraiU9 containing chamber, which closure is so connected with or related 
to a Une switch inaccessibltf mounted in a sepa$nte compartment that the 
switch must he opened hefore^ and remain open during, the opening of the 
containing chamber." 

At page 1, line 59: 

'^y my invention I avoid these several difficultieB, give free and prompt 
access to the interior of the box or containing chamber, preclude aU chance of 
accidental contact with live wires or conductors, and render impossible the 
taking of current from within the box or chamber while said box is open." 

And at page 3, line 78 : 

"It is obvious that other fonns of electrical apparatus, in addition to or 
Ib place of the fuses shown, might be inclosed in chamber 4, the essential idea 
of the invention being the combination of an apparatus containing chamber 
and a switch in such a manner that the opening of the apparatus containing 
chamber becomes possible only when the switch is open." 

The Oerlikon patent, according to defendant's own witness, docs not 
contain all the elements of claim 6 of the patent in suit, although it was 
zppsLTentiy endeavoring to solve the problem to which the Kries patent 
was directed. It was unsuccessful, however, for in it the switch may 
be closed, either by accident or intentionally, with the door unfastened, 
or the switch may be readily closed, with the door open, by employing a 
screw driver or even a pencil. 

The other German patent. No. 107,437, taken out by Schuckert, has 
one lid for both compartments, to which there seems to be no locking 
apparatus. There are certain essentials of plaintiff's device that are 
wholly lacking— to wit, fuse chamber, door to same, interlock between 
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door and switch and access through the slide opening to the lower 
compartment. The inventor of this patent did not have before him the 
problem solved by the inventor of plaintiff's patent 
Plaintiff may have a decree. 



AMERICAN METAL CAP CO. ▼. ANCHOR CAP A CLOSURE CORPORA- 
TION. 

(District Court, B. D. New York. October 6, 1921.) 

1. Paiente <Ss>328— 1,079;SS8, for bottle ca|», h^d vaUd and inMnged. 

The Hammer patent, No. 1,079,238, for a sheet metal bottle eap, heM 
not anticipated, valid, and Infringed. 

2. Estoppel <d=:»^ (2) —Patentee bound by bb own eoostnictioD of patent 

Where a patentee has secured a decree from one court sustaining his 
patent on a particular theory advanced by him, he cannot, in another 
suit in which the evidence dijscloses anticipation, on that theory, abandon 
it and successfully contend for an Inconsistent theory. 

3. Patents ^=s>54 — Abandoned experiment not part of prior art. 

A prior invention, abandoned, is merely an experiment, and does not 
affect the rights of an Inventor, who takes up the subject and perfects 
the invention for actual use. 

In Equity. Suit by the American Metal Cap Company against the 
Anchor Cap & Closure Corporation. Decree for complainant. 
C. A. Weed, of New York City, for plaintiff. 
George Ramsey, of New York City, for defendant. 

GARVIN, District Judge. [1] This is an action in equity brought 
by plaintiff, assignee of Hammer patent, No. 1,079,238, to restrain the 
infringement of claims 2, 4, and 9 thereof. These claims read : 

"2. A sheet metal bottle cap provided with a coiled bead at the lower edge 
of the flange thereof, said bead being collapsed at intervals to provide in- 
stmck locking projections." 

"4. A sheet metal cap having a vertlcaUy corrugated flange formed with a 
coil enveloping its free edge, and having said coil collapsed at intervals to 
provide Instruck locking projections reinforced by the adjacent corrugations.'* 

'"9. A sheet metal bottle cap provided with a rounded bead at the low^ 
edge of the flange thereof, said bead being flattened at intervals to provide 
locking projections." 

The device covered by plaintiff's patent is a metal cap intended to 
be screwed on glass bottles or jars, locking lugs or projections at the 
lower edge of depending skirt, engaging the thread of the jar; the said 
lower edge having a protecting bead or rounded edge. This last-named 
feature is intended to eliminate the raw edge of 3ie cap at tfic lower 
edge of the skirt, thus protecting that part of the cap from any in- 
jurious effects of acids, rust, or salts, preventing any danger of the 
user^s hands being cut by the raw edge, and furnishing locking lugs 
that do not bend out of shape upon the application of force. 

Lug caps being old in the art, as both partis agree, there vras noth- 
ing novel in the feature of the lug. The defendant claims that there 

^=9For other cases see same topic & KET-NUMBER in aU Key-Numbered Digests ft Indexes 
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are certain essentials in plaintiff's patent that are lacking in that of 
defendant, to wit, coiled-bcad, multi-walled projection, out-struck cor- 
rugations, and indentations at lugs. The above-mentioned feature of 
nonbending lugs is secured by turning in the raw edges of the cap, thus 
making a bead or coil, and utilizing die same metal which made up the 
bead to form the lugs or projections, at intervals. There seems to be 
no doubt that never before had the bead and the lug been combined and 
located at the same spot. The advantages of thus utilizing the same 
metal for both are that by this method the lug can be forced in further, 
and thus accommodate itself to variations in jars, and, because several 
thicknesses of metal are used, the lugs are strengthened. 

That plaintiff is entitled to a decree, if defendant's cap W the equiva- 
lent of that of plaintiff, requires no discussion. An examination of the 
prior art offered by defendant discloses that practically all caps men- 
tioned either have lower raw edges, have no lugs, or are not similar 
(Painter patent, No. 582,762, has no lugs whatever, and is a cap for 
beer bottle). The Hammer patent. No. 894,633, July 28, 1908, must 
be critically examined, however, for it is strongly urged by defendant, 
and if it fails to show a lug combined with a bead at the lower edge of 
the flange, the defense of prior art must fall. Does this patent show a 
lug made of or projecting from a coil, bead, or rounded edge? The 
patentee states that the bead is immediately below the locking projec- 
tion, and so the question must be answered in the negative. Indeed, 
the patentee himself stated that he had tried, unsuccessfully, to make 
the lug in the bead of that patent. There really seems to be no doubt of 
this, for defendant's attorney stated, during the prosecution of de- 
fendant's Wieland patents : 

"In the HammefT device. In which the projections simply project inwardly 
from the skirt and have no connection with the bead, this transmission of 
forces is not secured and cpnsequently the projections are weak, as is ad- 
mitted tn the patent." 

[2] Where a patentee had secured a decree from one court sus- 
taining his patent on a particular theory advanced by him, he cannot 
in another suit, in which the evidence disclosed anticipation on that 
theory, abandon it, and successfully contend for an inconsistent theory. 
Kintner et al. v. Atlantic Communication Co. et al., 240 Fed. 716, 153 
C. C. A. 514. We have, too, the opinion of an official of the Patent 
Office (which cannot be impeached because of interest, and which is en- 
titled to great consideration, Ideal Stopper Co. v. Crown Cork & Seal 
Co., 131 Fed. 244, 65 C. C. A. 436) : 

"Claim 9 is rejected on the patent to Hammer, 894,633, of record. To pro- 
vide Indentations in the bead, instead of as shown, would not involve inven- 
tion.'' 

During the pendency of plaintiff's patent and in reply to this an- 
nouncement by the Patent Office, plaintiff's attorney said : 

••A careful review of the entire art shows that the applicant Is the first 
to combine any kind of a bead, whether partly or whoUy colled, with locking 
projections forming part of the bead, and it is submitted that the applicanJt 
is clearly entitled to the allowance of claim 9." 
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Thereafter the Patent Office acquiesced, and allowed the claim. 

In addition, defendant's claim of prior art cannot prevail, because 
it appears from the testimony that tlie Hammer patent, 894,633, was 
never actually used ; indeed, that the cap of that patent was never more 
than an experiment, and was at no time used commercially. 

[3] A prior invention, abandoned, is merely an experiment, and does 
not affect the rights of another inventor, who takes up the subject and 
perfects the invention for actual use. Whiteley v. Swayne, 7 Wall. 
685, 19 L. Ed. 199. The case of Hall Signal Co. et al. v. General Ry, 
Co., 169 Fed. 290, 94 C. C. A. 580, is aUnost identical with the case 
under consideration. It was there said : 

"A patent VKilch was respected by competitors for thirteen yean, and which 
covers a system which has been in successful operation during its entire iife^ 
cannot be invalidated by the ambiguous language of a patent whieh has add- 
ed nothing of value to the art" 

Defendant's cap shows a lug combined with a bead and a comparison 
of claims 3, 5, 7, 11, and 14 of defendant's patent indicates that they 
read upon plaintiff's cap. The claims just mentioned read as follows: 

"3. As an article of manufacture a closure cap comprising a cover portion, 
a skirt depending from such cover portion, and a locking projection compris- 
ing metal folded upon itself at the lower edge of the skirt portion and extend- 
ing inwardly at substantially right angles to said skirt portion, the upper fold 
being integral with the G^irt portion and the lower fold extending across the 
lower limit of the skirt portion." 

"5. As an article of manufacture a closure cap comprising a cover portion, 
a skirt depending from said cover portion, and a plurality of lugs arranged ai 
the low» edge of the said dcirt portion comprising metal extending across the 
margin of the skirt and folded upon itself and roUed outwardly into a wire 
edge on the lower edge of the said skirt" 

"7. As an article of manufacture a closure cap comprising a cover portion, 
a skirt depending from said cover portion, and a plurality of dosed tubular 
lugs at the lower edge of said skirt." 

"11. A closure cap of the character specified comprising a cover portion, an 
annular skirt depending tram said cover portion, a plurality of lugs adjacent 
the edge of said skirt and comprising segments of metal folded upon itself 
and int^^ral with the skirt throughout their length." 

"14. A closure cap of the character specified comprising a cover portion, an 
annular skirt depending from said cover portion, a continuous anniilar bead 
formed at the lower margin of the skirt portion, a plurality of elongated 
thread engaging lugs extending substantially perpendicular to the skirt por- 
tion, each of said lugs comprising an upper fold connecting with the skirt por- 
tion and a lower fold connecting with the annular bead." 

The defendant's witness, whose experience and ability cannot be de- 
nied gave the following differences between plaintiff's and defendant's 
caps: 

Plaintiff's Hammer Patent, 1,079,288. Defendantfs Wieland Gap. 

(1) Has coUed bead of 1% turns (1) Has ordinary "wire edge," which 
completely protecting edge of metaL does not protect raw edge of the 

metal. 

(2) Coiled bead must be made before (2) Locking lugs must be made be- 
locking lugs can be made. fore wire edge can be made. 

(8) Bead collapsed — t. e., horizontal- (3) Locking lug made independently 
ly fiattened — to make locking lugs, of wire edge from extra metal provld- 
from metal of the bead. ed for the purpose. 
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(4) Metal in lockiiiig lags miatlfoia- * (^ Metal in Ings looped with lopps 
ed and flattened, with successive lay- hollow and wire edge tubular. No 
era in contact throughout metal folds in contact 

(5) Coiled bead destroyed. WkTls (5) Wire edge complete, not destroy- 
smashed and tightly flattened at lock- ed. Locking lugs constituted, in ef- 
iog lugs. feet by making wire edge of larger 

horizontal diameter, due to excess 
metal. 

(6) Lugs triangular In form with (6) Lugs straight chords of cap cir- 
■harp inner edges. cle, with thick inner edges. 

(7) Skirt indented vegrtlcally, and (7) Skirt unbroken smooth and 
shorter at each locking lug, due to slightly longer at each lug, due to 
yertical smashing of coiled bead. vertical enlargement of wire edge. 

(S) Skirt indented inwardly to give (8) Skirt not indented, but stiffen- 
greater elasticity at the locking pro- ed by chordal lugs, 
jections. 

(9) Ck>rnigatioiis all struck ou^ 9) Corrugations all struck inward- 
wardly to reinforce locking projec- ly. Do not reinforce locking proJec* 
tions. tions. 

(10) Blank circular or round. (10) Blank four-pointed. 

(11) Finishing operation is a punch- (liy Finishing operation la a spin- 
ing <^>eration. ning operation. 

(12) Lugs inclined like 9crew threads. (12) Lugs always straight 

(la) Location of lugs visible when on (13) Location of lugs invisible when 
packaga on package. 

(14) Flattened lugs, formed by flat- (14) Tubular lugs, formed by com- 
tening metal and sharply creashig it» pressing metal edgewise without 
tending to weaken metal. sharply creasing, tending to strength- 

en it 

Conceding these differences, many of which are obviously of no con- 
sequence, the fact remains that defendant's cap has the features that 
have been pointed out to be original with the inventor of plaintiff's 
cap, and it is clear that an article has been produced which accomplish- 
ed the same result, in the same manner, and has the same effect as plain- 
tiff's cap. 

The court cannot escape the conclusion that there is no essential dif* 
fcrencc between the two caps, and will direct a decree for plaintiff. 



HUBERT el aL ▼. APOSTOLOFF. 

(Bistrict CJourt, H. D. New York. September 24, 1921.) 

L Gontraeto ^=»267— BIgbl; to resetnti coairwet for fraud not barred by non- 
perfonnanee. 

Failure to perform a contract by a party induced to enter into it by 
fraudulent representations is not a bar to a suit for its rescission. 
2l Evidence ^=s>434(8)— Party not bound by roeitala ol eontract proeored by 
fraud. 

Where a contract was procured by the fraud of one party, the other 
party cannot be estopped by recitals therein that it contains the only 
representations made and relied on. 
t, CeelnMiB ^ss»07(2)^Fnuidii]eiit ewilraet; faauie to make Inquiry, when 
iDdnoed by other party, not bar to relief. 

That a party induced to enter into an executory contract by fraud 

^3»For other eases see same topic A KBY-NUMB&R In aU Ksj-Numbered Digests A Indexes 
278 F.— 43 
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proceeded with tbe contract after knowledge of facts which might have 
put him on inquiry held not to bar his right to relief, where such facts 
were plausibly explained by the other party. 

In Equity. Suit by Conrad Hubert and two corporations against 
Sergius Apostoloff and another; also two suits by defendant, each 
against one of the corporate complainants. Decree for complainants, 
and suits by defendant dismissed. 

C. Bertram Plante, of New York City (Herman Aaron, of New York 
City, of counsel), for plaintiffs. 

Borris M. Komar, of New York City (Robert P. Levis and L. E. 
Schlechter, both of New York City, of counsel), for defendant. 

GARVIN, District Judge. Three actions have been tried together 
by consent — ^a suit in equity to rescind two contracts made by one of 
the plaintiffs, Conrad Hubert (hereinafter referred to as the plaintifF) 
with defendant, dated June 23, 1919, and September 8, 1919, and to 
compel defendant to deliver to plaintiffs certain stocks and securities 
received by him pursuant to said contracts ; plaintiffs claiming that the 
contracts were made as a result of fraudulent misrepresentations by 
defendant. When the action was brought, defendant's wife was made 
a codef endant, but at the dose of plaintiff's case, she was eliminated 
by consent 

The other two actions are brought by the defendant in the foregoing 
action against each of the plaintiff companies, respectively, to compel 
the issuance to him of certain specified shares of stock in each of said 
companies, which were organized pursuant to said contracts to finance, 
develop, and market defendant's sJl^ed invention. 

This matter first came before the court on a motion by plaintiffs for 
an injunction pendente lite restraining the defendants from transferring 
any of the stocks and securities received pursuant to the contracts 
above mentioned. When that application came on for hearing, both 
sides filed voluminous affidavits. The court decided that plaintiffs 
should have the relief sought, and set forth its conclusions somewhat 
at length, after a review of the facts. After hearing the testimony 
the court is satisfied that the plaintiffs have established the material 
allegations of the bill of complaint, not merely by a fair preponderance 
of evidence, but by clear and convincing proof. 

In the fall of 1918 defendant made a contract with the Interstate 
Electric Novelty Company, granting the latter a license which he had 
obtained from the United States government to manufacture samples 
of battery cells, aft6r representations to that company by defendant 
that he had invented a cell that would last for all time. The negotia- 
tions leading up to the execution of this cdtitract were conducted, to a 
great extent, by Block, the vice president of the Novelty Company, 
who, in May, 1919, introduced the plaintiff Hubert to the defendant. 
Then followed a series of representations by defendant to plaintiff — 
that defendant had invented a new method of construction of a battery 
for flash lights, applicable to small as well as large cells, by which the 
elements necessary to generate electricity were kept apart until the bat- 
tery was to be used, when they would be pushed together; that the life 
of the battery would be unlimited ; that the electrolite, a necessarv part 
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of the battery, would not dry up, but would remain soft; that this 
condition of the electrolite would be brought about by adding thereto 
agar-agar, by which, not only would the electrolite be kept moist and 
pliable, but the zinc cup in which it was contained would be unaffected 
(ordinarily zinc is injured by electrolite) ; that he had been making 
these batteries for several years, having some perfect specimens more 
than two years old, and that he had manufactured more than 5,000 
of them for the Interstate Novelty Company. 

In view of the fact that the life of a flash light battery is at most but 
a few months, it is manifest that such an invention would revolutionize 
the industry. Plaintiff'3 interest was at once aroused, and he finally 
made the contracts with defendant which he seeks to have set aside, 
claiming that they were procured by the misrepresentations aforesaid. 
The defendant denied that he made these statements, but they have 
been clearly proved in whole or in part : 

(1) By the testimony of plaintiff and other witnesses, some of whom 
are disinterested. 

(2) By the application for latter's patent, which defendant admitted 
he g^ve to plaintiff, and which he admitted that plaintiff read, which 
application contained these claims : 

•A farther object of my Invention Is to provide a new electrolytic mix of a 
semi-solid nature that will retain its form when moulded, pressed or other- 
wise formed into a desired shape or mass until forcibly disturbed therefrom; 
that will retain its semi-solid nature for an indefinite period of time until 
required for use, and that at the same time will possess a sufficient degree of 
fluidity to yield and flow freely upon force or pressure being applied to it." 

**My electrolytic mix 18 is placed in the bottom of the outer container 12. 
I form this mix in a semi-liquid state of materials, which include elements 
which are by nature n<»i-drying, so that the mix wiU remain in whatever 
shape it is molded, pressed, or otherwise formed into, and at the same time 
possess a sufficient degree of fluidity to yield and flow freely upon sufficient 
force or pressure being applied to or upon it." 

"I prepare this mix from the usual salts at present in general use, which I 
dissolve in water and then add an equal volume of powdered cellite or kissel- 
guhr and from 7% to 11 per cent of its volume according to its strength, of 
agar-agar, mixed or emulsified with one-tenth part by weight of either glyc- 
erine or still bottoms produced by the distillation of mineral or petroleum oils; 
if desired, the agar-agar can be substituted by a starchy powder, or wheat, 
or other flour, but in this case the compound must be heated up to about 82 
degrees Centigrade, when the right consistency and properties are obtained. 
The above-described mix is poured while still in a fluid state into the bottom 
of the outer container J2, which has been previously treated to render it 
sufficiently waterproof and rigid by usual and well known methods. Within 
a short time this mix will stiffen or become semi-liquid and become sufficiently 
solid to preserve its form, softness, and elasticity for an indefinite period of 
time, and yet be sufficiently liquid to easily give and flow when mechanical 
pressure is applied to it." 

(3) By the draft contract dictated by defendant in plaintiff's pres- 
ence, which referred to "a new ageless and imperishable battery cell." 
These representations were false, and known to the defendant to be 
false, were made to the plaintiff with intent to deceive him, and he acted 
thereon, investing more than $650,0CX). 

[1] It is not necessary to set forth in detail all the relations between 
the parties nor any further particulars of defendant's device, but the 
arguments of importance upon questions of law which are advanced 
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in behalf of defendant shotdd be considered. It is asserted that the 
right to rescind a contract on the ground of failure of performance 
by the other party, delay in perf ormance, want or failure of title, in- 
sufficient or incomplete performance, breach of conditions or of war- 
ranties, or for other such causes, cannot be claimed by a party who b in 
default in the performance of any of the Obligations imposed upon 
him by the contract, citing Hull v. Pitrat (C. C.) 45 Fed. 94, and Gard- 
ner V. The Roycrofters, 197 N. Y. 511, 9Q N. E. 1158, and that the 
failure to permit defendant to have the supreme direction of the works 
of the manufacturing corporation (the Portable Electric Current Com- 
pany, Inc., one of the plaintiffs) and to have issued a part of the stock 
of both plaintiff companies to defendant was a breach of the con- 
tracts. 

The action, however, having been brought for a rescission of a con- 
tract on the ground of fraud, any failure of performance l^ plaintiffs 
is immaterial. Even if this were not the law, it does not appear that 
plaintiffs violated their agreements with defendant, as is asserted. 
There was no agreement by plaintiffs to place defendant in supreme 
control of the manufacturing works. The agreement provides: 

'*The inventor covenants • • • that he wUl enter into an agreement 
with the manufacturing company when organized, by which he will undertake 
the complete and supreme direction of the manufacturing company's works, 
acting as the fully authorized executive of the same, under the direction of 
the board of directors," etc. 

Nor was there a breach by plaintiffs of their agreement to issue to 
defendant stock of cither of plaintiff companies. 

[2] Defendant claims that, when a contract states that it is made 
under representations therein expressed, other representations cannot 
be alleged, in the absence of proof that a party to it was deceived as to 
the contents of the contract, or otherwise prevented from ascertaining 
the same. It has been decided that the contract is void because it was 
procured by defendant's fraud; it follows that plaintiff cannot be es* 
topped from setting forth the truth by anything contained in the con- 
tract itself. Strand v. Griffith, 97 Fed. 854, 38 C. C. A. 444, and cases 
therein cited. 

Defendant claims that the evidence shows that in June, 1919, he 
honestly believed and had a right to believe that his invention was 
practical, notwithstanding the fault developed by the samples made. 
An examination of the record discloses that the defendant represented 
that he had ascertained, after a long experience with the invention, 
that the electroHte would remain soft and pliable, and would have no 
injurious effect on zinc, whereas he had ascertained nothing of the kind. 

It is also asserted that plaintiff used a mix meter and monocdO 
which defendant claims to have invented, and for which he (defend- 
ant) made application for letters patent. As the applications for letters 
patent to both of these stand in defendant's name, he is fully protected 
with respect to any rights he may have therem. 

Defendant further contends that, since plaintiffs attempted to rescind 
the contracts, the firm of Williams & Pritchard, patent solicitors, 
have taken various legal proceedings in connection with the foregoing 
and other applications for patents. Whatever this firm did was 
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rather to attempt to keep the applications in statu quo, and as the plain- 
tiff gave instructions to take no action, except to keep the applications 
unchanged, he discharged his duty in full. 

It is urged that plaintiflE knew or could have known that the represen- 
tations were untrue, either before or after June 23, 1919, but that 
nevertheless he continued his relations with defendant. This is in 
reality an attempt to invoke the doctrine of caveat emptor. A discus- 
sion of the principles here applicable is found in the case of Strand v. 
Griffith, supra. 

In the case at bar the representations were of facts of which plain- 
tiflf had no knowledge, and concerning which the ordinary individual 
would have no information. If plaintiff had undertaken to make a full 
investigation, before accepting <kfendant's representations as true, the 
element of reliance by plaintiff upon defendant's statements would be 
lacking. If the contract is executory, and the defrauded party thereto, 
after ascertaining the facts, proceeds with the contract, he cannot 
rescind. But here there is no evidence that plaintiff discovered that the 
representations were fraudulent until after defendant had withdrawn 
from his association with plaintiff. 

[3] Defendant contends that plaintiff had facts brought to his notice 
which would put upon inquiry, the man of ordinary prudence. The 
difficulty with this claim is tnat, when plaintiff spoke to defendant 
about these very facts, defendant offered a plausible explanation, so 
that plaintiff's failure to terminate their relations is excusable. 

The other points relied upon by defendant are either without merit 
or have been hereinbefore determined adversely to him. 

There will, therefore, be a judgment according to the prayer of the 
complaint in the action against Apostoloff. The two actions broueht by 
him are dismissed. 



UNITED STATES T. BUTLER et al« 

(District Court, B. D. New Tork. January 4, 1922.) 

L Inlvnricaiine: liquors <9=»274— Reauisltes of bill to enjoin nuisanee. 

In a suit under National Prohibition Act, tit 2, f 22, to enjoin a nm« 
fiance the biU must set forth the facts which constitute the nuisance, and 
if the aale of liquor in the premises is alleged it must appear that it waa 
sold, kept, or bartered habitually, continually, or recurrently, and a geQ* 
eral allegation that liquor has been and is being sold and kept for aale 
therein la insufficient 

S. iBlovicatfng Uqaors ^=b261— To eonstltato pla^ a mifsanos, its unlawftel 
use nort haTo been wttb ownei's knowM^e^ aetaal or ImpUed. 

To constitute a place a common nuisance, which may be closed to use 
by injunction, under National Prohibition Act, tit 2, | 22, its unlawful 
use must have been with the consent of the owner, or he must have had 
knowledge or reason to believe it was so used. 

S. Inioxleadiig liquors «=s>274— Bill to enifAn oulsanee nnist allege spedfic 
vioUUioo of staiute. 

Under National Prohibition Act tit 2, | 21, providing that any build- 
ing or place where liquor ia "manufactured, sold, kept or bartered in 
violation of this title is hereby declared to be a common nuiaance," a bill 

^=3 For other cases see same topic & KICY-NUMBBR in Mil Key-Numbered Olgeeti ft Inaeses 
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for an injunction to dose a place as a nuisance under the*Mlowing sec- 
tion 22 must allege specifically what violation of the statute was com* 
mitted therein, and it is not sufficient to allege in the disjunctive that 
liquor was manufactured, sold, kept, or bartered on the premises. 
4. Jntmdeating Ifquors <$=:>274— Allegation od MormaiioD and belief insuffi- 
cient to warraat li^uiietioo. 

A bill to enjoin a nuisance, under National Prohibition Act, tit 2, | 
22, is insufficient to authorize the granting of a temporary Injunction, 
where the allegations are made on information and belief. 

In Equity. Suit by the United States against Elias H. Butler and 
the S. Liebmann's oons Brewing Company. On motion to dismiss 
bill. Granted. 

Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y. 

Alexander S. Drescher, of Brooklyn, N. Y. (Isidore Oshlag of 
Brooklyn, N. Y., on the brief), for defendant Butler. 

Liebman, Blumenthal & Levy, of New York City (Walter H. Lieb- 
man and David Levy, both of New York City, of counsel), for defend- 
ant S. Liebmann's Sons Brewing Co. 

GARVIN, District Judge. Each of the defendants moves to dis- 
miss the bill of complaint upon the ground that no cause of action and 
that no facts sufficient to entitle olaintiff to the relief demanded appear . 
in the bill. The action is brought pursuant to the provisions of sec- 
tion 22, title 2, of the National Prohibition Act (41 Stat. 314), which 
reads as follows : 

"An action to enjoin any nuisance defined in this title may be bronght in the 
name of the United States by the Attcnmey General of the United States or 
by any United States attorney or any prosJBCuting attorney of any state or 
any subdivision thereof or by the commissioner or his deputies or assistants. 
Sudi action shall be brought and tried as an action in equity and may be 
brought in any court having jurisdiction to hear and determine equity cases. 
If it is made to appear by affidavits or otherwise, to the satisftiction of the 
court, or Judge in vacation, that such nuisance exists, a temporary writ of In- 
junction shall forthwith issue restraining the defendant from conducting or 
permitting the continuance of such nuisance until the con<^8ion of the trial. 
If a temporary injunction is prayed for, the court may issue an order restrain- 
ing the defendant and all other persons from removing or in any way inter- 
fering with the liquor or fixtures, or other things used in connection with the 
violation of this act constituting such nuisance. No bond shall be required 
in instituting such proceedings. It shall not be necessary for the court to 
find the property involved was being unlawfully used as aforesaid at tibe time 
of the hearing, but on finding that the material allegations of the petition are 
true, the court shall order that no liquors shaU be manufactured, sold, barter- 
ed, or stored in such room, house, building, boat, vdilcle, stmcturo, or place; 
or any part thereof. And upon Judgment of the court ordering soch nuisance 
to be abated the court may order that the room, house, building, structure, 
boat, vehicle, or place shall not be occupied or used for one year thereafter; 
but the court may, in its discretion, permit it to be occupied or used if the 
owner, lessee, tenant, or occupant tl^ereof shall give bond with sdfflcient sure- 
ty, to be approved by the court making the order, In the penal and liquidated 
sum of not less than $500 nor more than $1,000, payable to the United States, 
and conditioned that intoxicating liquor will not thereafter be manufactured, 
sold, bartered, kept, or otherwise disposed of therein or thereon, and that he 
will pay aU fines, costs, and damages that may be assessed for any violadon 
of this title upon said property." 

^B»Fov other oases see same topio ft KBT-NUMBBR la ail Key-Numbered Digests A Indexes 
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The plaintiff prays that the coiirt abate the public and common nui- 
sance on the premises referred to in the bill of complaint, close same, 
take possession of all liquor, fixtures, and other property now used on 
said premises in connectioti with the* violation of law constituting said 
nuisance, direct the destruction of aU intoxicating liquor on the premis- 
es, or its delivery to a department or agency of the United States gov- 
ernment, direct that the premises shall not be occupied or used for one 
year after the date of the decree, or, if the court permits it to be used, 
only upon giving security that intoxicating liquor shall not thereafter 
be nianuf actureof sold, bartered, kept, or otherwise disposed of therein 
or thereon, 'and that the defendants pay all costs, fines, and damages 
that may be assessed for any violation of title 2 of llie National Prohibi- 
tion Act upon said property. Plaintiff also asks for a temporary in* 
junction, pending final determination of the issues, restraining all 
persons occupying the premises from conducting or continuing a nui- 
sance thereupon. 

[1] 1. The defendants claim that the allegation in the bill of com- 
plaint, ''that the defendants are maintaining and conducting a common 
nuisance on the premises, described herein, in that intoxicating liquor 
containing more than one-half of 1 per cent, of alcohol by volume has 
been and is being sold and kept for sale in the premises,'' is a conclu- 
sion of law only, and is not sufficient, in the absence of any specific 
allegation of fact. They refer particularly to the decision in the case 
of United States v. Cohen (D. C.) 268 Fed. 420, in which it was held 
that the facts constituting a nuisance at common law must be set forth. 
With this conclusion this court is in accord, A pleading which does 
not fairly apprise an opposing party of what is expected to be proved 
thereunder fails to accomplish one of the controlling reasons for the 
requirement of written pleadings, and the mere employment of the 
words of the statute, as here used, does not sufficiently inform defend- 
ants of what the plaintiff claims* has been done which constitutes a 
crime. United States v. Cohen, supra ; Mugler v. Kansas, 123 U. S. 
623, at page 672, 8 Sup. Ct. 273, 31 L. Ed. 205. 

2. ]^urthermore, as urged by defendants, it must clearly appear that 
the liquor prohibited was sold, kept, or bartered habitually, continually, 
or recurrently. City of Salina v. Langhjin, 106 Kan. 275, 187 Pac. 
676; United States v. Cohen, supra; Tuttle v. Church (C. C.) 53 Fed. 
422 ; State v. Stanley, 84 Me. 555, 24 Atl, 983. This requirement has 
not been met by the plaintiff in its bill of complaint. 

[2J 3. The defendant Brewing Company contends that the failure 
of the bill to allege that the company has knowledge or reason to be- 
lieve that the premises are occupied or used for any purpose contrary 
to the provisions of the National Prohibition Act and suffers such use 
is a fatal defect so far as this action is concerned. It is provided by 
section 21, title 2, of the National Prohibition Act, that: 

'^Any room, house, building, boat, vehicle, structure, or place where intoxi- 
cating liquor is manufactured, sold, kept, or bartered in violation of this tiUe, 
and all intoxicating liquor and property kept and used in maintaining the 
same, is hereby declared to be a common nuisance, and any person who main- 
tains such a common nuisance shall be guilty of a misdemeanor and upon con- 
viction thereof shall be fined not more than $1,000 or be imprisoned for not 
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more than one year, or both. If a person haa knowledge or reason to bellere 
that bis room, house, building, boat, vehicle, structure, or place Is occupied or 
us<h) for the manufacture or sale of liquor contrary to the provision of this 
title and suffers the same )» be so occupied or used, soch room* house, build- 
ing, boat, vehicle, structure^ or place shall be subject to a lien for and may be 
sold to pay all fines and costs assessed against the person guilty of such nui- 
sance for such violation, and any such lien may be enforced by action In any 
court having jurisdiction." 

From this it is apparent that mere occupancy, without knowledge or 
reason to beh'eve that the premises are being used in violation o£ law on 
the part of the owner, is insufficient. 

[3 1 4. The bill of complaint alleges : 

"The intoxicating liquor manufactured, sold, kept, or bartered upon the said 
prpmlses of the said defendant is Sold and kept for sale for beverage pur- 
poses." 

This was obviously for the purpose of pleading the facts constituting 
the nuisance in question, for section 21, supra, defines a common nui- 
sance under the act as: 

**Any room, house, building, boat, vehicle, stmctare, or place where intoxi- 
cating liquor is manufactured, sold, kept» or bartered in violation of thia tide," 
etc. 

Consequently it is apparent that a nuisance may result cither from 
manufacturing, selling, possessing, or trading in intoxicating liquor, 
except as permitted by the act, and that the bill of cpmplaint must al- 
lege at least one of these as a fact. The defendants insist that' the al- 
legation may not be in the disjunctive, citing Grain v. United States, 
162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097; Simpson v. United 
States, 229 Fed. 940, 144 C. C. A. 222, and People ex rel. Schuler v. 
Schatz, 50 App. Div. 544, 64 N. Y. Supp. 127. These cases (and cer- 
tainly the last named) are authorities for a general prohibition against 
setting forth several acts disjunctively in an indictment, but no rea^ 
son is suggested why they should not apply to a bill in equity. Indeed, 
there is direct authority for holding that such a bill must be specific. 
Brooks v. O'Hara (C. C.) 8 Fed. 529. 

[4] Of course, no temporary stay could be granted, under the bill 
of complaint, which alleges upon information and belief that the acts 
were committed. Positive averments are required. Brooks v. O'Hara, 
supra. 

The motion will be granted, each of the four obiections to the bill 
being sufficient to justify such action by the court. Plaintiff may serve 
an amended bill within 20 days. 
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hr n BOWERS. 

(District Court, N. D. Geor^a, B. D. Mardi 7, 1922.) 

I. Baiikrii^y «8»399(l)-A«t dOM mot pr«v*Bt ratan of proporty oontfltloooliy 
oot opart ao oxompt. 

The provialona of BankruiHcy Act, |i 6. 7a, 47, and 70a (Comp. St H 
9590, 9591, 9681, 9654), relating to exempt property, but containing no 
reference to a wairer or renunciation of the right, do not prejudice a 
right of th« bankrupt to return to the court for administration property 
previously set apart to him as exempt under the state statutes, if he might 
do 80 without prejudice to the rights of others. 

t. Bankruptcy ^=s>399(l)-^mendeil sciieduU, waiving right to «xemptlon, held 
sufllcient undor state law. 

Under Civ. Ck>de Ga. 1910, f 8418, allowing a debtor to waive bis right 
to exemptioii by a writing, either general or speciac, which has beeft 
construed to limit the right of the beneficiaries to claim the exemption 
under section 3393 to the case of verbal waiver or nonaction, the am^d- 
ment of the schedule in bankruptcy, so as to waive or renounce the 
bankrupt's claim to exemption, during the time allowed creditors to ob* 
jeet to the exemption, is a suflkleot waiver and renouncement in writing. 

S. Banfcriptey «3»399( I )—Holder8 of notes renouoolog homootoad oxo«ptioo 
eanaot prevent waiver of exemption by bankrupt. 

Creditors of the bankrupt, who held notes in which he waived his 
homestead exemption by a general declaration of renouncement, cannot 
object to the waiver by the bankrupt of his rig^t in bankruptcr proceed* 
ings to renounce his exemption, after property was set apart to him. 

4. Baokniptoy «s»399( I)— Original claim of homestead hold not to provoat ro- 
nounctng after note holders bad receiver appointed. 

The fact that the holders of notes in which the bankrupt waived his 
homestead exemption had had rec<^vers appointed by the state courts of 
inch homestead property after the bankrupt claimed his exemption, but 
within the 20 days for objections by creditors, does not prevent the bank- 
rupt from thereafter amending his schedule, so as to renounce his home- 
stead claim and' return the property for administration by the court of 
bankruptcy. 

In Batikruptqr. In the matter of the estate of J. L. Bowers, bank- 
mpt. On a review of a judgment allowing an amendment of schedule, 
so as to waive and renounce claim of homestead. Judgment afi&rmed. 

S. C. Upson, of Athens, Ga., for creditors. 
H. W. Whitnell, of Athens, Ga., for bankrupt. 

SIBLEY, District Judge. The bankrupt in his schedule claimed a 
$1,600 exemption to be set apart out of specific property. The trustee 
set the property aside, and. durinpr the 20 days within which creditors 
might object, certain creditors, holding notes against the bankrupt in 
which he had waived and renounced all rights of homestead and exemp- 
tion, obtained the appointment of a receiver in the state court, under 
the practice authorized in BcU v. Dawson Grocery Co., 1^ Ga. 628» 
4S S. E. 150, and the receiver applied to have the exempted property 
turned over to him. The bankrupt, on the twentieth day, came into 
court and in writing amended his schedule, so as to waive and renounce 
all right or claim to the homestead, which amendment was allowed by 
the referee, and thereupon the trustee in bankruptcy was ordered to 

^^For otber cases see same topic ft KBY-Nt7MBER in all Key-NumberM Dlgeeta ft Indexee 
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take charge of the property set apart and administer it in banj^ruptcy. 
Of this judgment of the referee a review, is now sought. 

[1] The Bankruptcy Act provides, by section 6 (Comp. St. § 9590), 
that allowance to bankrupts of exemptions which are prescribed by 
the state laws shall not be afiected, by section 7(a), being Comp. St« 
§ 9591, the bankrupt is required to make a claim to sudi exemptions 
as he may be entitfed to, and by section 47 ^Comp. St. § 9631) the 
trustee is required to set the same apart; section 70(a), 'being Comp. 
St. § 9654, providing that the title to the property so set apart shall 
not vest in the trustee. The result of setting apart by the bankrupt court 
of an exemption is, of course, to hold off all creditors who are parties 
to the bankruptcy proceeding, just as though the exemption had been 
made in the state court; but the title to the property set apart remains, 
in the bankrupt and subject to his disposition, unless it is thereafter 
or at the same time set apart under the state court procedure. This 
has been long settled in the state of Georgia. Farmer v. Taylor, 56 
Ga. 560, and many cases collected in Pincus v. Meinhard, 139 Ga. at 
page 373, 77 S. E. 82. The Bankruptcy Act contains no reference to 
a waiver or renunciation of the right of exemption, but from the duty 
laid upon the bankrupt to state and claim his exemption it is evident 
that, if none is claimed, the bankrupt court will administer the prop- 
erty, as the sheriff of the state court under like circumstances would sell 
it. Nothing in the Bankruptcy Act suggests that it would be a viola- 
tion of its policy for the bankrupt, at any time that he might do so 
without prejudice to the rights of others, to return to the bankruptcy 
court for achninistration the property set apart to him, that it might be 
paid out upon his debts. The utmost that the bankrupt act provides is 
that the exemptions allowed by the state law shall not be affected, 

[2] We turn, therefore, to the law of Georgia, to see what light it 
throws upon the right of the bankrupt to surrender property set apart, 
for administration in the bankrupt court. The scheme of homestead 
provided by the Georgia law is that the person entitled may claim to the 
value of $1,600 any sort of property selected ly him; an elaborate 
method of ascertaining and setting it apart by the ordinary being pro- 
vided. Code, § 3377 and f dlowing. Section 3393 provides that, diould 
the head of the family refuse to apply, the beneficiaries mig^t do so. 
The refusal contemplated, however, is evidently a verbal one, or per- 
haps mere nonaction, because section 3413 expressly provides that, ex- 
cept as to wearing apparel and $300 worth of household and kitchen 
furniture and provisions, any debtor may waive or renounce his right to 
the boiefit of the exemption by a writing, either general or specific, 
stating that he does so waive and renounce the right, and that it may 
be done in the contract of indebtedness or contemporaneously therewith 
or subsequendy thereto in a separate paper. It has been hdd that this 
right of the debtor may be asserted against the will of his family, 
even after application has been made by them for the setting apart of 
the homestead in the state court. Jackson v. Parrott, fiJ Ga, 210. 

[3, 4] The amendment of the schedule here is such a waiver and 
Tenftmncement in writing aa is contemplated by this section, made sub* 
sequcptly, of course, to the contracting of the debts involved. So far 
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as the rights of the family ar^ concerned, evidently no wrong has been 
done by the bankrupt. The creditors who are complaining must rest 
their rights upon the waiver made in their notes. This waiver was not 
a covenant that the debtor would seek and claim a homestead against 
I all .other creditors, and renounce it in favor of those to whom he was 

i giving the waiver. On the contrary, it was a general declaration of 

I renouncement of homestead against the debts made, and that only. 

If the debtor claims no homestead, he has done these creditors no 
wrong. He has faithfully adhered to the agreement to waive and re- 
nounce his right to a homestead. I do not see that his act in first 
claiming it and then renouncing it can operate to enlarge the rights of 
these creditors. It is true that they >vent to the expense of having a 
receiver appointed in the meanwhile, but that was in the protection of 
a situation which might be changed without doing*them a legal injury. • 
The referee's conclusion was right. No reason appears, either in the 
bankrupt law or in the state law, why a debtor may not, at any time 
prior to the actual setting apart of his homestead by the state courts, 
or the actual turning of it over to the state court receiver, waive and 
renounce his right to the same, and invest the bankruptcy court with 
power to administer it for the benefit of his creditors. 
The judgment is therefore affirmed. 



CORDLCY V. RICHARDSON CORPORATION.* 
(District Court, W. D. New York. July 18, ld21J 

1. Pateats ^sa»20--MaMng a thlig !■ one pleee that was before is two p4eees 

does net five patentability. 

Any new function or effect, wbere making a thing in one piece that was 
before made in two, does not give it patentability, unless there is evi- 
dence of "unexpected properties or uses capable of producing a novel re- 
sult" 

2. Patents «ss»ll2(9)— Chaages requlHiig only skilleil meoha«lo «oi patestabte. 

When the court is satisfied that dianges in old deriees require only 
the exercise of the skilled, mechanic, the presumption of patentability 
running with the allowance of the patent is overcome. 

3. Patents ^=:>328— 1,054,677, for improvements in coolers for liquids, held In- 
^ valid. 

Cordley patent, No. 1,064,677, for Improvements in coolers for water 
and other potable liquids, held invalid. 

In Equity. BHl by Henry G. Cordley against the Richardson Cor- 
poration. Bill dismissed. 

Fish, Richardson & Neaye, of Boston, Mass. (Harrison F. L^an 
and Hector M. Holmes, both of Boston, Mass., of counsel), for plamtiS. 

Duell, Warfield & Dudl, of New York City (F. P. Warfield and 
I/. A. Watson, both of New York City, of counsel), for defendant. 

HAZEL, District Judge. The Cordley patent in suit, No. 1,054,677, 
was issued to the inventor March 4, 1913, and describes improvements 
in coolers .for water and other potable liquids. The receptacle con- 

«t|ier oaMfl tMMin* topic Jk KBY-NUMBBR in all Kej-Numbered Digsato A InducM 
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taining the liquid is arranged so tSat the lower part only is exposed 
to the direct cooling action of the cooling chamber; the larger part, or 
display part, being on the outside thereof. The single claim is for a 
combination and reads as follows : 

"In a cooler for liquids, the combination of an outer receptk(de adapted to 
contain a cooling medium, an inner receptacle adapted 'to contain liquid 
and haying its upper portion above the t<H> of the outer receptacle and of 
relatively large cross-sectional area and its lower portion of relattvely small 
cross-sectional area, and formed integrally with the upper portion, closed at 
its lower end and extending downward through the top of the outer recep- 
tacle and haying its lower dosed end resting on the bottom of the outer 
receptacle, a draw-off faucet exterior of the outer receptacle, and a connec- 
tion leading from the lower end of the lower portion of the UqulA receptacle 
to the faucet" 

The defense is noninvention. Various kinds of water-cooling ai>- 
paratus are shown in the prior art wherein the water is held in glass 
bottles or earthen jars separated from the cooling box ; the container 
being inverted, with the neck projecting into the cooling part. The 
prior devices were all provided with means for draining or faucets 
at the lower end of the cooling medium, and the patentee claims that 
he improved such devices as shown in patents to Hart, Conover, and 
to himself, with the result that liquid may be supplied to the container 
before the original contents are wholly exhausted, and also that the 
reserved supply receives a better cooling. The essential difference 
between the prior structures and the structure in suit is that in the- 
latter the upper portion of the reservoir is exposed and the liquid is 
in sight, while the lower part extends into the ice container and rests 
on the bottom ; both parts being integral. In thus joining the parts, 
and supporting the lower part on the bottom of the coo4ing chamber, 
tight and firm positioning was secured. 

The claim was at first rejected by the Patent Office on the ground 
that it distinguished from the earlier patent to G)nover only in "the 
limitation having liquid tight connection with the upper portion/' and 
it was said by the Examiner that to provide Conovcr's structure with 
water-tight connections between the water storage receptacle and the 
cooling receptacle did not involve invention, but later on, upon filing 
a new oath by the inventor that his improvement was unknown before 
his discovery, the claim was allowed. 

[1] The only perceivable difference of any materiality between the 
Conover structure and the structure in suit is that in Conover*s the 
reservoir is not connected to the bottom of the cooling receptacle does 
not rest on the bottom, and the liquid is drawn directly from the cooling 
receptacle. It is of the inverted type, but I think the presumption of 
patentability and invention of the present patent is strongly shaken by 
it, and indeed is overcome upon consideration of the entire prior state 
of the art. In Cordley's prior patent there is a cooler with an open- 
mouth jar that contained ice. The neck of the bottle at the top rests 
on a ring. The main difference between that device and the device in 
suit IS that in the latter the upper reservoir and the lower part which 
is the cooling portion are made integral, and extend farther down into 
the cooling receptacle. The Conover and earlier Cordley apparatus, 
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true enough, function a little differently ; but I nevertheless think the 
changes made lacked invention. The mere making of the two parts of 
the reservoir integral, instead of keeping them separate, did not in 
my opinion constitute a patentable invention. Any aifferent results ob- 
tained seem to me to be simply the ordinary consequence of extending 
the lower portion of the container aown to the bottom of the cooling 
chamber. 

Rigidity of the parts was no doubt secured by such adaptation, but, as 
said by Judge Townsend f6r the Circuit Court of Appeals of this Cir- 
cuit, in General Electric Co. v. Yost Electric Mfg. Co., 139 Fed. 568, 
71 C. C. A. 552, any new function or effect, where making a thing in 
one piece that was Defore made in two, does not give it patentability, 
unless there is evidence of "unexpected properties or uses capable of 
producing a novel result." The modification of the prior Conover and 
Cordley structures to produce the structure in suit does not attain any 
such distmction. To extend the lower p&rt of the reservoir and close 
the end thereof at the bottom of the cooling device constituted a change 
of form only, wherein old elements were altered to produce a more 
desirable result, or a result amounting to a difference of degree only, 
and not a patentable result. The elements of the claim in controversy 
are fairly readable upon the Conover structure; the only difference 
being, as heretofore stated, in the integral formation of the reservoir 
and positioning it. 

It was argued that plaintiffs reservoir has at its upper end an open- 
ing for pouring in the liquid, but an opening or removable cover is not 
embodied in the claim, and indeed was an old adaptation. See Hart 
and Wisloh patents. The prior Wisloh patent, No. 296,095 (not cited 
m the Patent Office), though perhaps not an anticipation, nevertheless 
shows a one-piece reservoir extending close to the bottom of the ice 
chamber, the lower funnel-shaped end connected to a drain or faucet 
connection. 

[2, 8] Although plaintiffs device has come into popular favor, there 
must be both utility and invention to sustain a patent. Great utility 
not infrequently results from mechanical changes and alterations which 
do not embrace invention. That rule is not inapplicable in this case, 
inasmuch as I think there was no patentable novelty in either forming 
the two parts of the reservoir integrally, or making it of one piece of 
glass, or making it tight and rigid; for such alterations and modifica- 
tions, by which better cooling, and display were obtained, are thought 
to fall within the realm of mechanical skill, and not invention. Old 
devices frequently require alteration or modification to apply them to 
uses for which they were not originally designed or adapted, and 
when the court is satisfied that the changes require only the exercise 
of the skilled mechanic, the presumption of patentability running with 
the allowance of the patent is overcome. 

For these reasons, the claim of the Cordley patent in suit is invalid, 
.«nd the bill may be dismissed, with costs. 
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HOUCK el al, v. SBABOABD FUEL CORPORATION. 

(District Court, B. D. Pennsylvania. . February 23, 1922.) 
No. 867a 

1. Appeal and eiror 4d=>883— Party estopped by eonsenl to submlflsioii of is- 

sue to ivory. 

A defendant, whose connsel withdrew objection to evidence tending to 
show that by Its conduct it had waived its right to recover damages plead- 
ed as a counterclaim, and expressed his willingness that the question be 
submitted to the Jury, held estopped to complain of such submission. 

2. PleadU]^ «=»427— Failure to plead waiver immaterial, wliere enidenee ia 

aAnitted without objection. 

Where evidence tending to show that defendant by its conduct had 
waived the right to claim damages pleaded as a counterclaim, such evi- 
dence may properly be considered in determining whether defendant has 
established its counterclaim, and the fact that waiver was not pleaded 
as a defense is immaterial. 

At Law. Action by one Houck and others against the Seaboard 
Fuel Corporation. On motion by defendant for new trial on counter- 
claim. Denied. 

John G. Kaufman, of Philadelphia, Pa., for plaintiffs. 

Conlen, Brinton & Acker, of Philadelphia, Pa., for defendant. 

THOMPSON, District Judge. At the close of the plaintiff's tes- 
timony, his counsel suffered a voluntary nonsuit. G^tmsel for the 
defendant then proceeded with proof of its coimterclaim, relying^ 
largely upon the testimony already adduced in the case and relevant 
to that claim. The plaintiff moved for a nonsuit, upon the ground 
that the testimony did not show the proper measure of damages. 
What then occurred appears on the record as follows : 

"The Oourt: I think the defendant Is entitled to have the ease go to the 
jury on that point I will overrule the motion for a nonsuit on that ground. 
The question, to my mind. Is whether the defendant did not by his conduct 
waive any right to claim damages in this case. 

"Mr. Conlen: I think your honor is right on that, and I think that is a 
question which should be passed on by the Jury. I am perfectly willing to 
have the jury pass on that question. 

"The Court : I think that is a question for the jury. 

"Mr. Conlen : I am perfectly willing to let that question be passed on by the 
jury. I think your honor Is quite right as to that. I might add that the 
question of waiver depends, too, on the question of pleading. There is no 
waiver pleaded in this reply." 

Moreover, during the early part of the trial, objection was made to 
the plaintiff's offer in evidence of a letter concerning the defendant's 
orders upon the plaintiff for coal to be shipped. The record shows that 
at that stage of the case the defendant's counsel withdrew objec- 
tion to that letter ; the conversati(Hi being as follows : 

"Mr. Kaufman: No; they alleged that we were shipping under; that we> 
undershipped. They are going to ask damages on that ground. So that we 
are showing that our performance was as requested. 

^3»For othor casw •€« lam* topic a KET-NTJMBBR In all Key-NumlMrad DIgMU a Index«». 
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**Mr. Conlen : If that la the purpose for which the letter Is offered, I have 
no objection. 
'*The Oonrt : The correspondence will be admitted. 
"Mr. Conlen : I take it, it might be a waiver, if the court please." 

The jury having returned a verdict for the plaintiff upon the de- 
fendant's counterclaim, the defendant now moves for a new trial, 
upon the ground that the trial judge submitted the question of waiver 
to the jury ; that waiver was not pleaded in the plaintiff's reply to the 
counterclaim, and, if there was evidence of waiver, waiver was a ques- 
tion of law for the court, and not of fact for the jury. 

[1,2] In view of the circumstances at the trial from which it ap- 
pears that objection to evidence showing waiver was specifically with- 
drawn upon that ground, and that defendant's counsel at the close 
of the case expressly stated his willingness that the question should 
be passed on by the jury, it is too late for him to shift his ground at 
this time. Under the circumstances of this case, waiver was a question 
of fact. Pence v. Langdon, 99 U. S. 578, 25 L. Ed. 420. And the 
defendant cannot complain if the jury found against it upon an issue 
to which its counsel expressly agreea. Where not pleaded, evidence 
oflfered for the purpose of showing waiver is not admissible. But 
after such testimony is admitted, as here, without objection, and all 
relevant testimony relating to defendant's counterclaim is relied upon 
in support thereof, waiver becomes material, not as a defense, but in 
detennining whether the defendant has made out its case upon the 
countetclaim. Even if the defendant had not expressly agreed to 
what it is now seeking to avoid, the fact that the waiver was not plead- 
ed is immaterial. 

Motion denied. 



NEKRIT2 V. KLEIN. 

(District Ck>iirt, SI D. New York. January 23, 1922.) 

Trade-marks and trade-names and unfair competition ^=»95 (2)— Temporary In- 
Jnnotion Issued against imitation of plaintiff's label. 

Defendants, who were marketing a stoye polish called "stove lacquer" 
in a package of the same color as had been used by plaintiff for his 
packages of "stoYo lustre," and bearing a label which was strikingly simi- 
lar to plaintiff's, can be temporarily enjoined from pursuing such prac- 
tice, regardless of whether plaintiff's label was legally registered as a 
trade-mark. 

In Equity. Suit by Louis Nekritz, doing business under the name 
of Perfect Polish Company, against Charles A. Klein, doing business 
under the name of Standard Polish Company. Temporary injunction 
issued. 

Moses J. Dalirtsky, of New York City, for plaintiff. 
Moses S. Hirsch, of New York City, for defendant. 

CHATFIEIyD, District Judge. The plaintiff manufactures stove 
polish, varnish, and paint. It puts on the market a stove polish in 
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pint and half-pint cans, bearing a bluish paper label, with the name 
''Stove Lustre" and various inscriptions as to qualities and use, as well 
as a representation of a coal stove, oil stove, w^ter heater, housemaid, 
etc. 

The defendant sells on the market a polish of sinular nature, with a 
label of like design, presenting substantially the same information, and 
in many instances using the same or synonymous terms. The product 
of the defendant is contained in a can of the same size. The printed 
label bears the words "Stove Lacquer" as a part of the design, which 
also has the representation of a coal stove, but omits the gas stove and 
water heater of the plaintiff. A woman of almost identical appear- 
ance with the figure upon the plaintiff's can is shown, usine the polish 
upon the stove, and the design is palpably an imitation of the plain- 
tiff's. The motive of this competition is shown by the price printed 
on the defendant's product, viz. "thirty cents/' while that of the plain- 
tiff's product is printed as "thirty-five cents." 

Upon the argument it was urged that the general bluish gfray color 
of the label us«i by both the {Jaintlff and defendant was a well-known 
requisite of stove polish for sale Tn grocery stores; but this is not 
substantiated, cither by the allegations of the defendant's answer nor 
by his affidavits. 

It appears that the defendant has also placed upon the market a stove 
polish of similar qualities with a red label, but bearing the same direc- 
tions and statement of qualifications, but that the cans with the red 
label are sold to hardware stores, who thus distinguish from the 
product carried by groceries. But this floes not show that the general 
use of a blue label is open to the public, or that the grocery store trade 
and custom has established the right in all individuals who may wish 
to use a blue label for stove polish. 

The defendant shows other products on the market, which may or 
may not be the subject of action by the plaintiff; but neither his an- 
swer nor his affidavits present any defense which would give him 
the right to use the blue label design "Stove Lacquer" in the form com- 
plained of. 

The plaintiff alleges a re^stration of his label under the law relating 
to copyright. Whether it is a legally registered trade-mark may ap- 
pear upon the trial, and, if so, the defendant's label plainly infringes. 
But it is unnecessary to consider this, as in the other branch of the case 
temporary injunction should issue. 
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NORSK HYDR0-ELEKTRI8K KVAELSTOP ACTIESELSKAB •! «l. v. CALI» 
FORNIA & 0. S. S. CO. 

(Circalt Court of Appeals, Ntnth Circuit February S, 1922. Rehearing De- 
nied February 20, 1922.) 

No. S768. 

Reoelvers ^3>38-»Appefatni«iit ef reoelver for steamship held withia dlserstloa 
of oeurt, en facts shown. 

The appointment of a receiver tor a steamship in a suit involving ^e 
Question of her ownership, to keep her employed and .to prevent her re- 
moval out of the jnriadiction, held within the discretion of the court on 
the faets shown. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; William C. Van Fleet, 
Judge. 

Suit in equity by the California & Oriental Steamship Company 
against the Norsk Hydro-Elektrisk Kvadstof Actieselskab and Bjame 
&iksen. From an order appointing^ receiver, defendants appeal. Af- 
firmed. 

The bill In this case was filed July 16, 1921, and service thereof with sum- 
mons was made upon the defendants, who are the appellants here, two 
days thereafter, to wit, July 18, 1921. The subject of the suit is the Nor- 
wegian ship Pacifico, and, the court below having appointed a receiver there- 
of pendente lite, the present appeal is from that order, and is here sub- 
mitted upon an agreed staten^ent of the case, which shows, among other 
things, that the ship is registered under the Norwegian flag, her registered 
owner being the appellant Eriksen, who, the statement shows, holds the title 
to the vessel as trustee for the other appellant, which is a Norwegian cor- 
poration, and they were In possession of her at the time the suit was brought. 

The complaint alleges, in substance, that on or about October 27, 1920, 
the plaintiff purchased the Paclfloo (then called T&iga Maru) from her then 
Japanese owners, causing the bill of sale thereof to be executed to one Ma- 
thl^en, a citizen of the kingdom of Norway, who took and held the ship in 
trust for the plaintiff, who thereafter held and operated the same for and 
at its expense; that during the month of January, 1921, Mathlesen trans- 
ferred the ship to the d^endant Norwegian corporation through Eriksen, 
who thereupon caused her to be registered in his name in the kingdom of 
Norway ; that at the time of such transfer Eriksen knew, or had sufficient 
information to put a prudent man upon inquiry, that Mathlesen held the 
ship solely In trust for the plaintiff, and the plaintiff alleged upon informa- 
tion and belief that the defendants paid no valuable consideration therefor, 
and took the ship with notice of the plaintiff's right thereto. 

The defendants in their answer put in issue the averments respecting the 
holding by Mathlesen of the title to the ship in trust for the plaintiff, and 
alleged that at the time the defendant corporation took the bill of sale in 
Eriksen's name neither of the defendants had any notice that Mathlesen held 
the legal title to the vessel in trust for any one other than one G. Henry 
Smith, or had any Information sufficient to put a prudent man upon in- 
quiry regarding that matter, and alleged in effect that, at the time the ves- 
sel was purchased from her then owners by Smith, he caused her registry 
to be changed and to be registered under the laws of the kingdom of Nor- 
way under the name Pacifico, with Mathlesen, a citizen of that kingdom, 
as the registered owner thereof; that Mathlesen accepted and held the regis- 
tered ownership of the vessel in trust for Smith as the sple beneficial owner 
thereof, and that he remained such owner and in possession of the vesscJ 

4s»For other cases see same topic ft KB7-Nt7MBBR In -all Key-Numbered Digesti ft Indtiee 
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until he turned It over to the defendants to the action; that the plaintiff per- 
mitted Smith to purchase the vessel for himself, to cause lier to be trans- 
ferred to a Norwegian register in the name of Mathiesen, and permitted the 
latter to accept and hold such registered ownership in trust for Smith ; that 
until about April 20, 1921, the plaintiff made no claim that It was the bene- 
ficial owner of the vessel, or any interest therein, and took no steps to in- 
form Mathiesen that it was or claimed to he such beneficial owner, and took 
no steps to require him to hold the title in trust for it instead of for Smith, 
and took no steps to secure possession of the said vessel; that long prior 
to April 20, 1921, and while Mathiesen and Smith were clothed with 
the indicia of ownership of the vessel, and on or about January 17, 1921, 
the defendant corporation purchased the ship for the oonsideration and un- 
der the circumstances next stated ; that the defendant corporation was and 
is a manufacturer of nitrates, and for a considerable period prior to Jan- 
' uary 17, 1921, was (mgaged in business with Smith whereby It sold him ni- 
trates, and by which it also delivered nitrates to him to be sold by him for 
it upon a del credere commission; that in pursuing the latter course of 
business it was the custom between the defendant corporation and Smith 
for the former to deliver nitrates to him without requiring payment there- 
for in advance, the amount of the purchase price being charged by it against 
Smith upon an op^i account between them; that on January 17, 1921, and 
for some time prior thereto, Smith was Indebted to the defendant corpora* 
tlon upon that account in approximately $150,000; that the defendant cor- 
poration refused to deliver to him further nitrates without payment upon 
delivery, unless he would pay or adequately secure the account, whereupon 
he offered to cause the ship in question to be transferred to the defendant 
corporation or its nominee as security for the account, provided the defend- 
ant would thereafter continue to deliver nitrates to him without requiring 
as a condition thereof the payment of the purdiase price, but allow gudli 
price to be charged against him upon open account; that immediately prior 
to January 17, 1921, a consignment of nitrates 8hli^>ed by the defendant 
corporation to Smith was expected to arrive In California, and did so arrive, 
which consignment the defendant refused to deliver to Smith, but had stored 
and held for its account, the approximate value of which was $90,000; that 
thereafter, and prior to January 17, 1921, the defendant corporation acc^t- 
ed the offer of Smith, in performance of which Smith, on said January 17, 
1921, caused Mathies^i to transfer the vessel to the defendant corporation, 
in consideration of which transfer it delivered the nitrates last mentioned 
to Smith, charging the price thereof against him upon the said open account, 
thereby Increasing the Indebtedness from him to the defendant corporation 
to the approximate sum of $240,000, no part of which has been paid, and all 
of which remains due; that the defendant corporation accepted the transfer 
of the ship from Mathiesen as the registered owner of the vessel, in full be- 
lief that he held the legal title thereto in trust for Smith, and that the lat- 
ter was the sole beneficial owner thereof; that after the receipt ct the bill 
of sale of the ship the defendant corporation caused the registered owner- 
ship of the vessel to be transferred from Mathiesen to Brlkeen. who there- 
upon took and held the registered ownership and possession thereof as the 
agent of the defendant c<)rporation, and as security to the latter for the pay- 
ment of the $240,000 due it from Smith. 

The answer further set up in defense of the action, upon information and 
belief, that on or about October 19, 1920, Smith and certain other individuals 
entered into an agreement to purchase from her then Japanese owners the 
vessel in question, and that for purposes of convenience it was agreed be- 
tween those parties to use the plaintiff as a temporary organization repre- 
senting their association In that enterprise, but upon condition that the plain- 
tiff was to have no interest in the vessel ; that the purchase price of the 
vessel was $350,000, and that the said mentioned individuals agreed to con- 
tribute $60,000 of such purchase price, and that the actual purdiasing of 
the ship and its operation thereafter should be done by Smith, and that a 
portion of the purchase price should or might be obtained by m<fttgaging t2ie 
vessel ; that Smith did purchase her from her then Japanese owners aa be> 
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fore stated, but instead of mortgaging the ship to obtain a portion of the 
purchase price, he actually paid the full purchase price with his own funds ; 
! that thereafter the said mentioned individuals, through the instrumentality 

I of the plaintiff corporation, paid Smith the $60,000 which they had agreed 

to contribute toward the purchase price of the Vessel, with the exception of 
which Smith has not been reimbursed to any extent, and that the amount of 
$290,000 paid by him on the purchase price still remains due; that upon 
making the said purchase Smith took possession of the vessel, and caused 
her to be registered under the laws of the kingdom of Norway in the name 
of Mathiesen as before stated, and that Smith remained in possession of the 
vessel until she was transferred to the defendants, as has been stated ; that 
Smith caused Mifthiesen to accept the registered ownership of the ship upon 
the trust that he would hold the same for the account and subject to the 
order of Smith; that by reason of the facta so alleged Smith had, in caae 
the purchase was in reality for the account of the plaintiff, as alleged in 
the complaint, an equitable ll^i upon the vessel for the reimbursement to 
him of the amount of the purchase price which he had paid and for which 
he has not been reimbursed; that Smith caused Mathiesen to Indorse and 
deliver to the def^idant eorpoxation the bill of sale of the vessel as security 
for the sum of $240,000 so due by Smith to the defendant corpcnratlon, under 
and by virtue of which all the rights and equities of Smith in and to the 
vessel passed to that def^idant, under and by virtue of which bill of sale 
it caused the registered ownership of the ship to be transferred to its co- 
defendant, Briksen. 

The answer also alleged that the plaintiff has never paid or offered to pay 
to either Smith or the defendant corporation any part of the purchase money 
of the vessel advanced by Smith, and it also set up as a separate defense 
that ever since July 21, 1916, the laws of. Norway have made unlawfal and 
prohibit the legal or beneficial ownership of any vess^ registered under its 
laws to be held by one not a citizen of that country,. or by a corporation not 
organized and existing under its laws, any violation of which is made pun- 
ishable by fine and imprisonment, and a forfeiture of the vessel, by reason 
of which it is alleged the defendants should not be compelled to transfer 
either the registry or beneficial ownership of the vessel to the plaintiff. 

In its petition for the appointment of a receiver pendente Ute the plain- 
tiff alleged in substance that at all times since the petitioner purdiased the 
ship on October 27, 1920, she had been operated by and at the expense of and 
for the sole account of the petitioner, under the command of one H. J. Ham- 
mer as master, who, until on or about July 15, 1921, operated the vessel un- 
der and in pursuance of the orders and instructions of the petitioner; that 
on or about the said 15th day of July, 1921, and since the ship reached the 
wat^s of San Francisco Bay, the said master ceased to obey the orders and 
instructions of the petitioner respecting the management and operation of 
the ship, but from that time obeyed the orders and instructions given him 
by the defendant Norwegian corporation, which corporation, according to 
the allegations of the petition, claims to be entitled to the Immediate posses- 
sion and control of the ship, and intends to and will, unless restrained by 
order of the court, endeavor to operate, and, incident to such operation, re- 
move the ship from the Jurisdiction of the court, rendering it impossible for 
the petitioner to procure charters and contracts of affreightment for the 
ship, and the necessary material, supplies, and labor required for her opera- 
tion ; that the vessel is of a value in excess of $350,000, and that "said steam- 
ship and her apparel and equipment are subject to serious depredation In 
value by virtue of nonusage, and those legally and equitably entitled to the 
use, earnings, and benefit of said steamship will suffer great and irreparable 
injury. If said steamship is not operated for the length of time necessary 
to permit of a full and final adjudication" by the court as to thcf right of 
the respective parties in and to the ship and her equipment 

McCutchen, Olney, Willard, Mannon ft Greene and McClanahan ft 
Derby, all of San Francisco, Cal. (Warren Olney, Jr., of San Francis- 
CO, Cal., of counsel), for appellants. 
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Louis Ferrari and Bell, Simmons & Creech, all of San Francisco, 
CaL (Golden W. Bell, of San Francisco, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and HUNT. Circuit Judges, 

ROSS, Circuit Judge (after stating the facts as above). It is need- 
less to cite the almost innumerable decisions that might readily be cited 
to the effect that the discretion possessed and exercised by a judge in 
appointing a receiver is not an arbitrary discretion, and where shown 
to be such will not be sustained by an appellate court.. In the present 
case, however, we arie unable to hold that there was any violation of 
the sound discretion with which the court below was invested, in mak- 
ing the appointment complained of. The showing made on the hearing" 
of the application disclosed, among other things, that, at and prior to 
the timp of the purchase of the vessel from her then. Japanese owners. 
Smith was president of the plaintiff corporation, and was personally 
present at a meeting of its stockholders held at the office of the com- 
pany in the city of San Francisco, October 9, 1920, at which meeting "it 
was decided to purchase the 'Taigi Maru,' " at a certain stated price, 
and at which meeting "it was also decided to place the steamer under 
Norwegian flag, and," according to the record, "the ownership of the 
steamer will be in the name of the California & Oriental Steamship 
Company, with a corresponding owner in Norway, according to law." 

The record further shows that at a meeting of the board of di- 
rectors of the plaintiff corporation held April 18, 1921, Smith tendered 
his resignation as a member of the board, "to take effect immediately," 
which resignation was thereupon accepted; that on the next day — 
April 19, 1921 — at a meeting of the board of directors of the plaintiff 
at which Smith was present, this resolution was adopted: 

"With the unanimous consent of aU the directors of this coriXM^tion, Gl 
Henry Smith, manager, was directed to send the following telegram to Ar- 
thur Mathiesen, corresponding owner, in Kristiania, Norway, to wit: 

"Inasmuch as steamer Paciflco is owned by California & Oriental Steamship 
Company, please cable declaration that such is the fact that you are the 
representative of this company. [Signed] Smith" 

— and that Smith sent the telegram. The record further shows that 
two days thereafter, to wit, April 21, 1921, Smith exhibited to the 
company a reply to his telegram, in these words : 

'•Referring to yonr telegram just received, Pacifico Is actually owned by 
the California & Oriental Steamship Company. I am registered owner of the 
steamer and representative of this company. Accordance with your instruc- 
tions bill of sale has been deposited with the Norsk-Hydro Kristiania aa se- 
curity for your debts to them. They are entitled to have clean bill of sale 
at any time transferred to them." 

The record further shows that among the records of the plaintiff 
corporation are what purport to be copies of two letters signed bv 
Smith, one dated October 23, 1920, and the other October 25, 1920. 
They are as follows: 

"Oct. 23. 1920. 

**Chr. Barth, Esq., Attorney at I/aw, Christiania, Norway — ^Dear Mr. Barth: 
Referring to my letter of September 25th, I have had, in the meantime, oc- 
casion to transfer a steamer to Norwegian flag which was purchased for 
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friends here trom Japanese owners, named the Taigi Mam' or now named 
Taciflco.' Inasmuch as all negotiations were carried on hy cable, I bad to 
appoint a correspondhig owner in Norway in order to avoid any delay to tbe 
boat, and shipowner. Mr. Arthur H. Mathieeen, Kristiania, has agreed to 
act as correspondent for the steamer, and I have so advised the broker, 
Messrs. Pinkney & Co., Cardiff, and they are therefore sending the neces- 
sary papers. to Mr. Matbieaen. If you will be willing to attend to the matter 
of Inoorporating the steamer in a Norwegian company for the owners here, 
pleaae send me a cable. I do not know whether your specialty is admiralty 
law, but if you, for any reason, could not handle this matter, probably you 
could recommend some one to us, by cable. In the meantime, I beg to 
mention the necessary particulars to follow in this case: 

'*a%e owners here of the 6. 8. Paciflco bought the steamer on a cash basis 
of £ld-<M> per deadweight ton, or £d8,154^M>, aaid the capital stock of the 
company should be one-half of this amount, or £49,077-(M), or the equivalent 
amount in Norwegian currency. I presume it wiU be necessary, according 
to Norwegian law. to have at least three Norwegian directors besides my- 
self, as I am an American citizen, and if you in that case should be willing 
to stand as one of the directors, I would name my brother, Prlvisor Arthur 
Smith, Sarpsborg, besides Mr. Arthur H. Mathiesen, and I will write him in 
the matter in the same mail. The name of the company should be A/S 
Padfico. As to your remuneration, we shall, no doubt, be able to agree on 
this. 

"On' account of having been obliged to malse the necessary arrangements 
by cable with Mr. Mathiesen, who will act as corresqponding owner for the 
steamer, we have had no opportunity for drawing up any contract. As the 
steamer is owned by a company here, it would be necessary for me to have 
some sort of an agreement with Mr, Mathles^i, and I have offered him a 
remuneration of Kr. 12,000 per year during the time he is standing as cor- 
responding owner, and the duties will be principally to engage officers when- 
ever any vacancies occur; to make up returns for taxes from statements 
that we will furnish him from here covering the earnings and expenses ; also 
to attend to the insurance at rates which are no higher than can be obtained 
from here. The stock is to be issued In the name of the California & Ori- 
ental Steamship Company, San Francisco, California, as this company is 
the actual owner of the boat, and the shares to be in denominations of Kr. 
6.000 or Kr. 12,000. 

"If there are any other points that have not been fully explained, we 
oan easily do so by cable In the meantime, remain with kind regards, 
"Tours very truly, O. Henry Smith." 

"Oct. 25, 1920. 

"Mr. Arthur H. Mathiesen, Kristianla, Norway— Dear Sir: Referring to 
your cable to-day, as per copy inclosed, in which you suggested a limited 
company be formed according to Norwegian laws, I telegraphed in reply 
Hiereto that I had already sent full particulars by mail. You will appre- 
ciate that, OB account of the limited time I had to take over this boat I 
had not made any such arrangement, and I am very much obliged to you 
fOr accepting the proposition I made, to act as correspondent for the boat, 
and I have now written my friend, Advokat Barth, at Kristiania, with re- 
gard to this company. I asked Mr. Barth to set in touch with your good 
self, and as I also thought it would be neeessary to have a third director 
under Norwegian law, I suggested my brother, Arthur Smith, Sarpsborg, 
wtio also will call on you in this connection. I am thankful for tbe infor- 
mation in your cable that six-tenths of the capital must be owned by Nor- 
wegian subjects, and I am writing Advcdcat Barth with regard to this stip- 
ulation. 

"Insurance: I beg to confirm cable in which I asked you to cover Kr. 
2,000,000 hull 6 per cent and Interest- and disbursem^its Kr. 700,000 2^ 
per cent The valuation of tbe steamer is Kr. 2,600,000, which kindly keep 
private. I have cabled London for rates, but so far have not had any reply. 
as they are ver>' particular about which trade the steamer was to operate. 
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80 under tbe circumstances, not having anything definite from London, I 
accepted your rates on the basis as just mentioned. 

*'I also appreciate very much that you have engaged three engineers, 700, 
675, and 480, respectively, and three mates, 660, 460, and 850 monthly, which 
Is satisfactory, and may say that I had already engaged a captain through 
Messrs. Plnkney & Ck>. on the basis of Kr. 12,000 per year. 

**Iioan with Mortgage In Steamer: I have been In communication with a 
bank in Norway and also an attorney with regard to a loan, and thought 
possibly you could arrange such a loan with the Sklb^Hypothek Bank for 
one-half of the valu&tion, basis Kr. 2,600,000, and I shall be glad to hear on 
what terms such a loan can be obtained and particularly at what rate of 
Interest Messrs. Plnkney & Go. will be sending you the papers after they 
have made transfer, and may say that the transfer will be delayed a couj^e 
of days on account of the London bills for the balance of the payment being 
mailed by our bank from New York, instead of being telegraphed, but pre- 
sume that ^ese bills will arrive there not later than Thursday of this week. 
"Yours very truly, 0. Henry Smith." 

The records above referred to, if genuine, very clearly show that 
Mathiesen held the title to the ship in trust for the plaintiff corpora- 
tion; and as the defendants, according to their own pleading, knew 
that he held it in trust for somebody, it cannot be supposed that they 
would not have ascertained the truth by making inquiry of the trustee, 
which it does not appear that they did or tried to do. See our own de- 
cision in Stemfds v. Watson (C. C.) 139 Fed. 505; Geyser-Marion 
Gold Min. Co. v. Stark, 106 Fed. 558, 45 C. C. A. 467, 53 L; R. A. 
684; Jones v. Williams, 24 Beav. 62. 

The order is affirmed. 



KANEDA V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 13, 1022.) 
No. 3692. 

1. Aliens «ss>40— Constitutional law ^=9318— Allan not antltlod, under Constitu- 

tion, to ludicial hearing on right to enter. 

Congress can prescribe the conditions on which aliens will be admitted 
to the country, so that Act Feb. 5, 1917, § 17 (Comp. St. 1918, Oomp. St 
Ann. Supp. 1919, § 4289^11), making the adverse decision of the Immigra- 
tion Board final, unless reversed by the Secretary of Labor, when con* 
strued with sections 15 and 16 (sections 4289^hh, 4289^1), relating to 
examination before the board, and' providing that removal of the appli- 
cant fsrom the vessel pending such examination shall not be considered a 
landing, does not violate Const. Amends. 6 and 6, by depriving an alien 
while within the territorial jurisdiction of the United States, of his 
liberty without due process of law. 

2. Aliens «ss>54— Constitutional law «=»72— Courts may not presoribo limitations 

of examinations by Immigration ofllclais and deeide false oath was to Imna- 
tarlal matter. 

Under Act Feb. 5, 1917, § 16 (Comp. St 1918, Comp. St Ann. Supp. 
1919, I 4289^1), requiring aliens to state under oath certain facts and 
4 such other information regarding themselves as will aid the Immigration 
officials in determining their right to enter, the courts cannot prescribe 
what information the immigration officials can seek, and cannot hold 
that a false statement as to relatives of the alien within the country, which 
was one of the facts regularly inquired about, was immaterial, ao as 
not to be perjury. 

^s9Por otber eases see same topic a KBT-KUMBBR ia all Key-Numbered Dlgeeti A ladexee 
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3. Aliens ^{sp93^Fftl96 tMtlAoiiy at hearUs l8 erlne Invotvlng moral tumltiido. 

Under Act Feb. 5, 1917, S 16 (Comp. St 1918, Comp. St Ann. Supp. 
1919, I 4289%i), making a false statement under oath relating to the right 
of alien to admission perjury, a statement by the alien that he had no 
relatiTes within the country was a crime involving moral turpitude, whidi 
joatlfied his exdufiion under section 3 at th^ act 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; J. B. Poindexter, Judge. 

Habeas corpus by Buntaro Kaneda against the United States to pro- 
cure applicant's discharge from custody of the immigration service. 
From a judgment discharging the writ, and remanding applicant to cus- 
tody, applicant appeals. Affirmed. 

Thompson, Cathcart & Lewis, Frank Andrade, George S. Curry, and 
Barry S. Ulrich, all of Honolulu, T. H., and Annette Abbott Adams, 
of San Francisco, Cal., for appellant. 

S. C. Huber, U. S. Atty., of Honolulu, T. H., and John T. Williams, 
U. S. Atty., and Ben F. Geis, Asst. U. S. Atty., both of San Francis- 
co, Oal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. Buntaro Kaneda, the appellant, a citi- 
zen and subject of the empire of Japan, aged 22 years, arrived at the 
port of Honolulu, Hawaii, on the 5th day of October, 1919, as a first- 
class passenger on the steamship Korea Maru. He had been provided 
with a passport by the Japanese authorities, with which he applied 
for admission to the United States, stating to the board of specisJ in- 
quiry in the Immigration Service that he intended to investigate the 
conditions of Hawaii's Japanese and then report to certain newspapers 
in Japan ; that he expected to remain in Hawaii for 8 months ; \hkt 
he had attended the Waseda University, Tokyo, for 2% years, but 
had no papers showing that he had attended such school. He also 
claimed to have worked as a reportet and writer on the daily paper, 
Niigata Asahi, in Niigata City, Japan, for one *year before his depar- 
ture. The applicant carried no family record, but stated that his father 
was dead, that his father had been a farmer, that his mother was living, 
that he had two brothers and one sister in Japan, and that he had no rel- 
atives in Hawaii. Later, when c(mf routed with the records of the 
immigration office in Honolulu, showing the arrival in Honolulu from 
Japan of two Japanese person^, one in 1906 and the other in 1908, 
coming from the same place in Japan as appellant, and bearing the 
name of Kaneta, the appellant admitted that he had two brothers re- 
siding in Hawaii, and that he had lied to the board of special inquiry, 
because be thought it would be of no benefit to him to say that he had 
relatives in Hawaii, and that he was afraid he would not be admitted 
if he had; that he told this He while testifying under oath to tell the 
truth, for the purpose of gaining admission into the United States. 

Appellant was denied admission to the United States by the board 
of special inquiry, for the reason that he had admitted committing a 

'crime or misdemeanor involving moral turpitude, to wit, perjury. An 

•_ •_ - ' ' ' ~ • 
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appeal from this decision was taken to the Secretary of Labor. The 
decision was affirmed by the Assistant Secretary of Labor. The appel- 
lant thereafter petitioned the District Court of Hawaii for a writ of 
habeas corpus, alleging unlawful restraint, and that the hearing before 
the board of special inquiry was unfair and was merely the semblance 
of a hearing. The writ was issued, a hearing was had, avd on Feb- 
ruary 16, 1920, the writ was discharged, and the appellant* remanded 
to the custody of the United States immigration inspector. • From the 
order and judgment of the District Court this appeal is taken. 

The authority of the court to review the proceedings before the board 
of special inquiry and the Secretary of Labor is invoked by the appel- 
lant on the ground that the order of exclusion was not the result of a 
fair and impartial hearing. Ailing that appellant was within the 
territorial jurisdiction of the United States, he claims the protection of 
the Fifth and Sixth Amendment? of the Constitution of the United 
States against being deprived of his liberty without due process of law 
and against being deported on the charge of perjury. Alleging that 
his false statement to the board of special inquiry was not material to 
the investig:?tion, he claims it was not perjury, and did not involve 
moral turpitude. 

fll Tt is provided in section 3 of the Act of February 5, 1917 (39 
Stat. 874, 875 f Comp. St. 1918, Comp. St. Arm, Supp. 1919, § 4289%b) : 

"That th<* following clnRses of aliens shall be excluded from adrnlfvlon 
Into thp United Stntes: * * * Persons who have been convicted of or 
ndmit ha vine committed a felony or other crime or misdemeanor involving 
moral turpitude." 

In section 16 of the act (section 4289%i) it is provided: 

"Every alien who may not appear to the examining immigrant inspector 
at the port of arrival to be clearly and beyond a doubt entitled to land 
slinll be detained for examination in relation thereto by a board of special 

inquiry.** 

Arid in section 15 (section 4289i4hh) it is provided that, pending 
such examination of aYi alien, he may be removed from the vessel to 
a desi^ated place, "but such temporary removal shall not be consid- 
ered a landing^." In section 17 of the act (page 887 [section 4289%ii]) 
it is provided : 

"In every case where an alien is excluded from admission into the United 
States, under any Inw or treaty now existing or hereafter made, the dedsion 
of a l^onrd of special inquiry adverse to the admission of such alien shall 
be final, unless reversed on appeal to the Secretary of Labor.*' 

In the Japanese Immigrant Case, 189 U. S. 86, 97, 23 Sup. Ct. 611, 
613 (47 L. Ed. 721), the Supreme Court, reviewing its previous deci- 
sion relating to questions arising under acts of Congress excluding 
certain classes of alien immigrants, said: 

"That Congress mny exclude aliens of a particular race from the United 
States, prescrllie the terms and conditions upon which certain classes of 
aliens mny come to this country, estalilish reflations for abiding out of 
the country such aliens as come here in violation of law, and commit the 
enforcement of such provisions, conditions, and reflations exclusively to 
executive officers, without judicial intervention, are principles firmly estab- 
lished by the dedsioos of this Gourt." 
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In Turiicr v. WiUiams, 194 U. S, 279, 24 Sup. Ct. 719, 48 L. EA 
979, Ae proceedings were upon a warrant of • deportation issued by 
the Secretary of Ccnnmerce and Labor. The warrant was resisted upon 
the ground that it was in violation of the Fifth and Sixth Amend- 
ments to the Constitution of the United States. The court, answering* 
this contention, said (194 U. S. 289, 24 Sup. Ct. 722, 48 L. Ed. 979) : 

''Repeated decisions of this court have determined that Congress has the 
power to exclude aliens from the United States, to prescribe the terms and 
conditions on which they may come ii^, to establish retaliations for sending 
out of the country such aliens as have entered in Tiolntion of law, and to 
commit the enforcement of such conditions and regulations to executive of- 
ficers, that the deportation of an alien who is found to be here in violation 
of law is not a deprivation of liberty without due process of law^ and that 
the provisions of the Constitution securing the right of trial by Jury hare 
no application.*' 

In the case of U. S. v. Tu Toy, 198 U. S. 253, 262, 25 Sup. Ct. 644, 
646 (49 L. Ed. 1040), application for admission into the United States 
was made by one who claimed to he a citizen of the United States. The 
Supreme Court, referring to that feat\tre of the case, said : 

**The act purports to make the decision of the Departmetit final, whatever 
the ground on which the right to enter the country is claimed, as well when 
it is citizenship as when it is domicile and the belonging to a class excepted 
from the Exclusion Acts." 

But the applicant, claiming to be a citizen of the United States re- 
turning to the United States after a temporary absence, claimed the 
protection of the Fifth Amendment to the Constitution of the Unite4 
States that no person shall be deprived of his liberty without due pro- 
cess of law. The court answered this claim by the declaration that: 

"If, for the purpose of argument, we assume that the Fifth Amendment 
applies to him, and that to deny entrance to a citizen is to deprive him of 
liberty, we nevertheless are of opinion that with r^ard to him due process 
of law does not require a Judicial triaL'* 

With respect to the claim that the applicant was within the boundary 
of the United States, the court said : 

'"Hie petitioner, although physically within our boondariea, is to be re- 
garded as if he had been stopped at the limit of our jurisdiction and kept 
there whUe his right to enter was under debate." 

In Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. 
Ed. 369, the applicant for admission into the United States claimed to 
be a citizen of the United States. His application having been denied 
by the immigration authorities, he appealed to the United States Dis- 
trict Court upon habeas corpus, alleging that he had been excluded by 
the arbitrary action of, and abuse of the powers and discretion reposed 
in, immigration officers. The Supreme Court held that the d^ision 
of the immigration officers was final, but that "is on the presupposition 
that the decision was after a hearing in good faith, however ^summary 
in form." 

This last declaration of the Supreme Court has become the author- 
ity relied upon in numerous cases for petitions to the United States 
District Court for writs of habeas corpus to review the proceedings 
before the immigration officers. It is accordingly alleged in this case 
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that the appellant did not have a fair and impartial bearing before the 
immigration authorities. The proceedings in formal procedure were 
clearly fair and impartial. Did they exceed the legal limit authorized 
by statute for such an inquiry? 

In Zakonaite v. Wolf, 226 U. S. 273, 274, 275, 33 Sup. Ct. 31. 32 
(57 1/. Ed. 218), it was contended on behalf of the petitioner in the EHs- 
trict Court that there was no evidence before the Secretary of Com- 
merce and Labor sufficient to warrant a finding upon which the order 
of deportation was based. The Supreme Court was of the opinion 
that the evidence was adequate to support the Secretary's conclusion 
of fact, and, that being so, the appellant having had a fair hearing, the 
findings were not subject to review by the courts. The court said fur- 
ther: 

"It la entirely settled that the authority of Ck)ngres8 to prohibit aliens from 
coming within the United States and to regulate their coming includes au- 
thority to impose conditions upon the performance of which the continued 
liberty of the alioi to reside within the bounds of this country may be made 
to depend, that a proceeding to enforce such regulations is not a criminal 
prosecution within the meaning of the Fifth and Sixth Amendments^ that 
such an inquiry may be properly devolved upon an executive department or 
subordinate officials thereof, and that the findings of fact reached by s^ch. 
officials, after a fair, though summary, hearing, may constitutionally be made 
condusive, as they are made by the provisions of ttie act in question.^ 

[2] It is contended hy the appellant that the false oath made by 
him, that he had no relatives in Hawaii, was not material to the in- 
quiry that was being prosecuted by the immigration conamissioner. It 
is provided in section 16 that: 

"All aliens coming to the United States shall be required to state under 
oath the purposes for which they come, the length of time they intend to 
remain in the United States, whether or not they Intend to abide tn the Unit- 
ed States permanently and become citizens thereof, and such other items 
of information regarding themselves as will aid the immigration officials in 
determining whether they belong to any of the excluded classes enumerated 
in section 3 hereof/' 

The facts that would aid the immigration official in determining 
whether an alien belonged to any of the excluded classes would be ma- 
terial to such an inquiry, and the scope of that inquiry must be a mat- 
ter within their sound administrative oiscretion. It is not for the courts 
to prescribe rules of evidence for such an investigation. If the ques- 
tions asked appear to be fair and reasonable for the purpose of en- 
abling the officials to perform their duty, they cannot be held in vio- 
lation of the statute. As a matter of fact, the question asked in thi^ 
case was the usual one in such cases. 

In Jeung Bock Hong v. White, 258 Fed. 23, 169 C. C. A. 161, this 
court said: 

*Ti\e discrepancies in the testimony appear to be unimportiint; but if, taking 
them altogether, the executive officers of the department found that the evi- 
dence in support of the petitioners' right to land and enter the United States 
was so impaired as to render it unsatisfactory, the court is not authorised 
to reverse that conclusion/* 

[3] It is next contended that the admission of the appellant that he 
had made a false statement when he told the board of special inquiry 
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upon oath that he had no relatives in Hawaii was not an admission that 
he had committed a crime involving moral turpitude. Section 16 of 
the act, referring' to the oaths required of witnesses before the inspec* 
tor, provides : 

"That any person to whom such an oath Jias been administered, under the 
provisions of this act, who shall knowingly or willfully give false evidence 
or swear to any false statement in any way affecting or in relation to the 
right of any alien to admlsidont or readmission to, or to pass through, or 
to reside in the United States, shall be deemed guilty of perjury." 

We are of the opinion that the false statement made by the appellant 
to the board of special inquiry clearly and distinctly involved moral 
turpitude of the most serious and objectionable character. 

The judgment of the District Court is affirmed. 



ROS^HIGQiNS CO. v. PROTZMAN at al. 

(Circoit Ck>urt of Appeals, Klnth Circuit February 6, 1922.) 

No. 8676. 

f. Corporations ^=9672 (I)— Failure to plead Inoapaolty of foreign oorporation te 
contract by reason of not complying with statute waives that defense. 

Under the provision of Comp. Laws Alaska, 1913, § 667, that contracts 
made by a foreign corporation which has not compUed with the statute 
shaU be voidable at the election of the other party, failure of a party 
sued to plead the incapacity of the corporation or the invalidity of the 
contract waives such defense. 

2. Corporations 4$=966l(2)— Right to maintain action not affected by previous 

doing of business without complying with law. 

That a foreign oorporation may have done bustness in Alaska without 
having complied with the statutory requirements therefor does not affect 
its right to maintain an action in the courts of the territory after it has 
ceased doing such business. 

3. Corporations ^=>64 1— Statute making void contracts by oorporatlons not au- 

thorized to do business strictly construed. 

Under Comp. Laws Alaska, 1913, | 660, providing that, if a foreign cor- 
poration shall fail to comply with the requirements of the statute to au- 
thorize it to do business in Alaska, "all its contracts with citizens of the 
district shaU be void as to the corporation," to authorise a court to ad- 
judge a contract void, it must clearly appear that it was made with a 
citizen of the district 

4. Attachment ^=s>345— Surety on forthcoming bond estopped to deny that at- 

tachment was properly levied. 

Sureties on a forthcoming bond conditioned for redelivery of attached 

property or payment of the judgment recovered against the attachment 

defendants are estopped to set up in defense to an action thereon that 

' the attachment was not properly levied, or was irregular, or that the 

contract sued on was voidable. 

In Error to the District Court of the United States for the Fourth 
Divisicm of. the Territory of Alaska; Charles E. Bunnell, Judge. 

Action at law by the Ross-Higgins Company against L. F. Protzman 
and F. S. Gordon. Judgment for defendants, and plaintiff brings er- 
ror. Reversed. 

^S5»For other cases see saiae topic & K£]T>NUMBBR in aU K«) -Numbered Dlgeste a Indexes 
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Louis K. Pratt, of Fairbanks, Alaska, for plaintiff in error. * 
A. R. Heilig, of Portland, Or., and Kerr, McCord & Ivey and James 
A. Kerr, all of Seattle, Wash., for defendants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This action was based upon a forthcoming 
bond executed in 1908 by Protzman and Gordon, defendants in error, 
payable to the United States marshal and conditioned that, if tlie Ross- 
Higgins Company should recover a judgment against Ohlsen in an ac- 
tion by Ross-Higgins Company against Ohlsen, then pending in the 
courts of Alaska, they would redeliver certain goods attached or pay 
the value thereof to the marshal. In December, 1910, the marshal as- 
signed the bond to the present plaintiffs, who brought this action in 
1911. 

Plaintiff pleaded that, when it transacted mercantile business during 
1906 and 1907, it complied with the local law (chapter 23, pt. 5, Carter's 
Alaska Code), requiring filing of a certificate of incorporation. De- 
fendants answered that on Jifly 18, 1906, and continuously thereafter, 
the Ross-Higgins corporation had not complied with the laws concern- 
ing the filing of articles of incorporation in Alaska, and for that reason 
the forthcoming bond involved was void ; also that the stock of mer- 
chandise attached did not belong to Ohlsen at the date of levy, and that 
one Vachon had a chattel mortgage lien on the .goods. Demurrers to 
the answers were overruled, and plaintiff replied by denials and pleas 
of fraudulent conduct and estoppel. The court found as follows: 

Ross-Higgins Company, an Oregon corporation, in 1906 and part 
of 1907 did business in Alaska, with its principal place at Fairbanks, 
in the then Third judicial district of Alaska, and sold merchandise to 
one Ohlsen, for which, in August, 1907, Ohlsen owied the company 
$1,689. Before April 7, 1908, Vachon, a merchant in Fairbanks, 
Alaska, sold merchandise to Ohlsen, for which Ohlsen owed Vachon 
^bout $1,400. Ohlsen, wishing further credit, mortgaged all his goods, 
including those to be sold, to Vachon, thus securing several promissory 
notes by Ohlsen to Vachon. The mortgage was recorded and Ohlsen 
continued in business; but on August 20, 1908, the Ross-Higgins 
Company sued Ohlsen, and in 1911 recovered judgment for $1,404, and 
sued out writ of attachment against the property of Ohlsen. Execu- 
tion was had by the marshal. When Vachon learned of the attach- 
ment, with the permission of Ohlsen, who was then in possession of 
the goods, he took possession of the mortgaged goods and sold them, 
but for a sum insufficient to pay Ohlsen's secured debt. Ross-Higfgins 
Company never filed in the office of the clerk of the District Court 
for the Third Division of Alaska, any copy of its charter or articles 
of incorporation, or other statements required by law, except an an- 
nual report for the year 1906. 

The court concluded that the Ross-Hi^gins Company, while carry- 
ing on business in Fairbanks, Alaska, failed to comply with the provi- 
sions of the Alaska law relating to foreign corporations, and that the 
court was "prohibited from enforcing" its claim against Protanan and 
Gordon; that the claim of the plaintiffs against defendants upon the 
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bond sued upon ''is invalid and unenforceable,'' and the bond with- 
out valid consideration ; that ''no valid attachment" was ever made, 
and the bond executed for the "supposed release" from the attachment 
was without consideration and null and void To review judgment 
for defendants, writ of error was brought. 
The statutes of Alaska provide (Comp. Laws 1913, §§ 657, 660) ; 

"Sec. 667. If any such corporation or company shall attempt or commence 
to do business In the district without having first filed said statements, cer^ 
tiflcates, and consents required by this chapter, it shall forfeit the sum of 
twenty-five dollars for every day It shall so neglect to file the same; and 
every contract made by such corporation, or any agent or agents thereof, 
during the time It shall so neglect to file such statements, certificates, or con- 
aents, sluill be voidable at the election of the other party thereto. It shaU 
be the duty of the United States attorney for the District to sue for and re- 
cover, in the name of the United States, the penalty above provided, and 
the same, when so recovered, shaU be paid into the treasury of the United 
States." 

**Sec. 660. If any such corporation or company shall fail to comply with 
any of the provisions of this chapter, aU its contracts with citizens of the 
district shaU be void as to the corporation or company, and no court of the 
district, or of the United States, shall enforce the same in favor of the cor- 
poration or company so failing." 

In the consideration of the cited provisions of the Code, we cannot 
ignore an allegation of the complaint to the effect that the Ross-Higgins 
Company transacted a mercantile business at Slcagway and Fairbanks, 
in Alaska, with principal place of business at Skagway after 1900, but 
that in July, 1907, it sold out its stock in trade and closed out its busi- 
ness in Alaska, and thereafter transacted no corporate business in the 
territory, other than such as was necessary in winding up its affairs, 
in paying its debts, and collecting outstanding accounts. This aver- 
ment is not answered, except by denials that the principal place of 
business of plaintiff corporation was ever at Skagway, and that at any 
time other flian August 14, 1906, the corporation filed at Fairbanks, 
Alaska, the annual statement required by the Alaska statutes. As a 
result the following situation is presented : 

The Ross-Higgins Company was not a party to the bond or contract 
now before us, made in 1908, in the course of litigation between Ross- 
Higgins Company and Ohlsen. Nor did the corporation become as- 
signee of the bond until December 9, 1910, when the marshal as- 
signed the bond to it. However, before 1910 the corporation went out 
of business in Alaska, and after that was only doing what was neces- 
saiy to wind up its corporate affairs and collect debts due it. 

fl] No taint of fraud attached to the obligation here sued upon, 
or to the assignment thereof by the marshal to the Ross-Higgins cor- 
poration. In the action wherein the Ross-Higgins Corporation re- 
covered judgment against Ohlsen, by failure to plead the incapacity. 
of the corporation to sue, or the invalidity of the contract, Ohlsen 
waived the defense that the contract was voidable at his election (Bern- 
heim D. Co. v. Elmore, 12 Cal. App. 85, 106 Pac. 720), and judgment 
went against him. In our opinion, the bond, when given, was a valid 
contract between the marshal and the obligors, Protzman and Gordon, 
and, in the event of certain contingencies, became subject to enforce- 
ment by the marshal. 
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[2] This being so, the assignee, which was not engaged in business 
in Alaska at the time of the assignment, or at the time of the institu- 
tion of the present action, may enforce the obligation, and the court 
will not in this action permit the signers of the bond to inquire whether 
at the date of the notes involved in the action against Ohlsen the 
contract between him and the corporation was voidable for failure 
to comply with the statute cited, or whether, if Ohlsen had so elected 
in the action against him, the contract could have been held void as to 
the corporation. Whatever violation of the law the corporation had 
been guilty of ceased before it became the assignee of the bond, and 
thereafter its attitude was that of a litigant foreign corporation not 
attempting to carry on business in Alaska. Boggs v. Kelly M. Co., 
76 Kan. 9, 90 Pac. 765, 15 L. R. A. (N. S.) 461 ; Booth & Co. v. 
Weigand, 28 Utah, 372, 79 Pac. 576. 

[3] It follows that in our opinion the present action can be main- 
tained unless section 660, Compiled Laws of Alaska, p. 331, applies. 
But that is not pertinent, for it has to do only with contracts entered 
into by a foreign corporation doing business in Alaska, and failing to 
comply with the statutes of Alaska, and where the contract is made 
"with citizens of the district." The section should be construed with 
reasonable strictness, and unless it appears that the attachment was 
wholly illegal and void, and the bond was therefore invalid, the sureties 
are estopped. Pacific Nat. Bank v. Mixter, 124 U. S. 721, 8 Sup. 
Ct. 718, 31 L. Ed. 567. To apply this rule, it does not appear that the 
contract between Ohlsen and the corporation was voia, and even 
though the defendants herein could present an issue that their contract 
is unenforceable because the main contract was void, the issue is not 
made by any pleading that the obligors were citizens of the district, 
and there is no finding to that effect. To adjudge a contract wholly 
void under section 660 as to the corporation, it must clearly appear 
that the contract was made with a citizen of the district. 

[4] The court concluded that the attachment on behalf of Ross- 
Higgins Company in its suit against Ohlsen was invalid, because the 
marshal — 

"went with said writ to Ohlsen's place of business and made a memorandum 
of the goods found lii his store building, and then left the store building and 
the goods therein contained, and did not remove any part .of said goods, nor 
place any person in charge thereof, and did not take any of said goods into 
bis custody." 

The finding is not altogether harmonious with the return of the mar- 
shal, which states that he attached the stock of merchandise in a cabin 
and warehouse, made an inventory, and left a certified copy of the writ 
of attachment, together with a notice specifying the property attached 
with defendant Ohlsen and by "taking possession of the stock of mer- 
chandise, the same not being moved, nor a keeper put in charge, 
* * * by instructions of the plaintiff's attorney," But inasmuch as 
the obligors in the bond are estopped to deny the regularity or suffi- 
ciency of the attachment, the divergence is of no real importance. Un- 
questionably the bond was eflfectual in its purpose, and no fraud or col- 
lusion appearing, and judgment having been rendered, the weight of 
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authority precludes the obligors from setting up in this action that 
the attachment was not ^properly levied, or was irregular, or that the 
contract between Ohlseii and the company was voi(^ble. Huff et al. 
V. Hutchinson, 14 How. 586, 14 L. Ed. 553 ; McMillan v. Dana, 18 
Cal. 339; Pacific Bank v. Mixter, 124 U. S. 721, 8 Sup. Ct. 718, 31 
L. Ed. 567; State ex rel. Senter v. Cowell, 125 Mo, App. 348, 102 S. 
W. 573 ; Moffitt v. Garrett, 23 Okl. 398, 100 Pac. 533 ; 32 U R. A. (N. 
S.) 401, 404, 407, 138 Am. St Rep. 818; McLean v. Wright, 137 Ala. 
644, 35 South. 45, 97 Am. St. Rep. 67; Bunneman v. Wagner, 16 Or. 
433, 18 Pac. 841, 8 Am. St. Rep. 306; Eisenbud v. Gellert, 26 Misc. 
Rep. 367, 55 N. Y. Supp. 952; Smith v. Fargo, 57 Cal. 157; Scanlan 
V. O'Brien, 21 Minn. 434. 

Under section 978, Alaska Laws, the sureties on the bond could plead, 
as they did^ that the property attached "did not belong" to Ohlsen at 
the time of the execution of the writ of attachment. But where there 
is merely a chattel mortgage outstanding the statute is not applicable. 

The judgment is reversed, and the cause is remanded, with direc- 
tions to set aside the judgment entered and to proceed in accordance 
with the views herein expressed. 



STANDARD WATER SYSTEMS GO. el aL v. GRISCOM-RUSSELL CO. 

(Gircult Court of Appeals, Third Gircnit February 2, 1922.) 

No. 2689. 

lu Equity ^s»33d^Aiifiwer under oath is evidence for deiendMit 

When a bill does not waive answer under oath, the answer of a de- 
fendant under oath, directly responsive to the bill, is evidence in his 
favor. 
t. Bvldenee «=>591— Witnesses <8=»324— ComplalnanC, eallii^ defendant as 
witness, is estopped to den(y his erediMllty, and bound by testimony. 

A complainant, who calls a defendant as a witness, is estopped to deny 
his credibility, and is bound by his testimony, unless it is countervailed by 
other evidence. 
8. Patents 4&=>328-<1431,738, for an evaporator, daim 8^ field void for lade 
of invent OD. 

The Row patent, No. 1,131,738, for an evaporator, claim 8, held void 
for lack of invention, in view of the prior art 

Appeal from the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Suit in equity by the Griscom-Russell Company against the Standard 
Water Systems Company and others. Decree for complainant, and de- 
fendants appeal. Reversed. 

Victor D. Borst, William M. Stockbridge, and Herman J. Westwood, 
all of New York City, for appellants. 

W. B. Morton and William H. Davis, both of New York City, for 
appellee. 

Before WOOLLEY and DAVIS, Circuit Judges, and ORR, District 
Judge, 

^s^For oUier cams see same topic & KfiY-NUMBER in all Key-Numbered Digests A Indexes 
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ORR, District Judge. The Griscom-Russell Company, by its bill, 
charges the Standard Water Systems Company and three individuals 
with infringement of United States patent No. 1,131,738, issued to Reu- 
ben R. Row, under date of March 16, 1915, for an evaporator. It sets 
forth that the apparatus of the patent was the invention of one of the 
defendants, who assigned the same to the Griscotti-Russell Company. 
It charges that the said inventor and the other individual defendants, 
all three having been in the employ of the Griscom-Russell Company, 
left such employment and associated themselves with the Standard 
Company, with the purpose and intent to injure the Griscom Company, 
by appropriating to themselves .and the Standard Company valuable 
data, engineering designs, drawings, etc., which were the property of 
the Griscom Company, and that they all conspired together to infringe 
the letters patent above referred to. Such is a brief memorandum of 
the charging parts of the bill. The bill does not waive an answer under 
oath. All of the defendants answered ; the three individual defendants 
joining in an answer verified under their oath. The corporation de- 
fendant filed a separate answer. The case was so proceeded with in 
the court below that a decree was entered adjudging that the letters 
patent were good and valid in law ; that the Griscom Company was the 
lawful owner ; that the defendants had jointly infringed the letters pat- 
ent, specifically claim 8 thereof ; that the plaintiff recover profits, gains, 
and advantages; and that an account be stated. The court, however, 
did not issue an injunction against the individual defendants, but 
against the Standard Water Systems Company only. The individual 
defendants have appealed from the decree of tJie court. 

fl] We have noted that the individual defendants had filed answers 
under oath. It is to be observed, also, that two of them, Row and 
Thompson, were called as witnesses by the plaintiff. By calling them 
as witnesses, the plaintiff asserts that they are credible persons, and is 
estopped from impeaching their credibility ; yet the plaintiff is not pre- 
vented from showing that they are mistaken. The testimony of these 
two parties called by the plaintiff is explicit in denial of the main charg- 
ing parts of the bill. Nowhere else in the record there is found any 
direct testimony of any federation between the individual defendants 
for the purpose of injuring the plaintiff, as charged in the bill. At 
most, there are only circumstances and peculiar facts which might per- 
haps arouse in the plaintiff a suspicion, but such evidence is not suffi- 
cient to overcome the positive denial of the defendants, found in their 
answer, and found, also, in theii* testimony as witnesses called by the 
plaintiff. 

The cases bearing upon a situation of this kind are rather difficult 
to find. Of course, there is the case of Dravo v. Fabel, 132 U. S. 487, 
10 Sup. Ct. 170, 33 L. Ed. 421, holding that, when the plaintiff in a 
suit in equity does not waive an answer under oath, the defendant's 
answer directly responsive to the bill is evidence in his favor, and fur- 
ther that the party offering, in a court of the United States, a deposi- 
tion taken under the Pennsylvania statute, which provides for the 
examination of the opposite party as if under cross-examination, makes 
the witness his own, and is not at liberty to contend that he is not en- 
titled to credit. 
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[2] There is a case somewhat analogous to the case at bar, so faf 
as the caUing of a defendant as a witness for a plaintiff is concerned, 
to be found in Coonrod v. Kelly (in this Circuit) 119 Fed. 841^ 56 C. 
C. A. 353. There the bill did not waive answer under oath by the de- 
fendants, and the answers to the bill and to the interrogatories therein 
propounded were responsive, and were in general tenor and effect the 
«anie as testimony given by two of the defendants when called by the 
complainant. As Judge Gray puts it (119 Fed. at the bottom of page 
846, 56 C. C. A. 358), alluding to the testimony of the defendants who 
had been called by the plaintiff: 

''By this testimony he is bound, nnless he can, by other witnesses and evi- 
dence^ direct or circnmstantial, show that their testimony is false. A com* 
plalnant, wlio places the defendant on the stand, is not bound to refrain from 
contradicting him, where the exigency of the case demands it. In the case 
before us, however, there has been no testimony adduced to contradict that of 
Booth and Hewlett Whatever of improbability or suspicion may attend it, 
owing to the peculiar facts or drcnmstanees of the case, it is not sufficient to 
countervail the effect of the direct testimony brought out by complainant from 
the defendants wh<Hii he called upon to testify." 

In the instant case, no facts or circumstances, of which evidence was 
offered, arc sufficient to countervail the direct testimony brought out 
by the complainant from the two defendants whom it called upon to 
testify. 

What seemed to weigh most heavily against the defendants in this 
case is the fact that one of them asserted invention to procure a patent 
which he assigned to the plaintiff, and that, while all of the individual 
defendants were subsequently associated with their codefendant, the 
said codefendant manufactured and sold devices with the patented 
improvements embodied therein. There is not sufficient evidence in 
the case to satisfy us that any of the three individual defendants fur- 
nished information to the other, with respect to the device of the patent. 
It appears in evidence that the Standard Company, as early as 1912, 
was prepared to install in the battleship New York an apparatus con- 
taining the device of the patent. This was several years before the 
individual defendants left the employ of the plaintiff. 

It IS true that the defendant Row, who asserted invention and re- 
ceived the patent, is estopped from denying invention; but he is not 
estopped from showing to what extent his alleged invention is limited 
by the prior art. This question, however, seems to be immaterial in 
this case. The public is interested in every adjudication with respect 
to the validity ot a patent, and it is the duty of courts having jurisdic- 
tion of patent causes to have regard, at all times, of the rights of the 
public, so that such rights may be rather enlarged than diminished by 
judicial determination. That the public is interested in every patent 
case is apparent from reading the opinion in Hill v. Wooster, 132 U. 
S. 693, 10 Sup. Ct. 228, 33 L. Ed. 502. That opinion is also in point, 
because it emphasizes the doctrine that it is not enough that the thing 
shall Be new, that in the shape or form in which it is produced it shall 
not have been known before, and that it shall be useful ; but it must, 
under the Constitution and the statutes, amount to invention or dis- 
278 F.— 46 
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covery. See, also, Hansen v. Slick, 230 Fed 627, 145 C. C. A. 37, de- 
cided by this court 

[3] Coming down to the patent itself, we have reached the conclu- 
sion that it is invalid, so far as claim 8 is concerned, in view of the 
prior art. That claim is as follows : 

"The improvement in evaporating apparatus for obtaining purified liquid, 
which comprises a containing shell, a door closing an aperture in said shell, 
a heating pipe structure secured to said door and projecting within said 
shell, a supporting roller for said structure within said shell and a second 
supporting roll for said structure outside said shell, substantially as de- 
scribed." 

The process of vaporizing water or other liquid to obtain a purer 
liquid is old. Apparatus to accomplish the result desired is old. The 
evaporators used on shipboard for procuring pure water from salt 
water, although differing in details, are caused to be operated in prac- 
tically the same way. Salt water is contained in a shell ; steam is in- 
troduced into coils, which are located within the shell containing the 
water from which evaporation is to take place, and by the heat of the 
steam the evaporation is produced, and the vapor rising b carried off 
to a condenser. They need to be cleaned from time to time. In other 
words, the residuum from /the sea water must be removed from the 
«hell, perhapes by flushing, scraping, or in some other manner. In 
order to clean the shell effectively, the interior coils through which the 
steam circulates should be removed. The removal and the return of 
the coil naturally presented difficulties, especially as the size of the 
evaporator increased, and the interior coils, suitable for the increased 
size, became heavier. What the patentee in the patent in suit seems^ to 
have done was to have supported the heating pipe structure, consisting 
of the interior coils, upon rollers above and below. The roller or castor 
below and outside of the shell was intended to take the place of ordi- 
nary pieces of pipe, which, according to the testimony of Capt. Oliver, 
had been previously used. The supporting roller within the shell took 
the place of the overhead trolley which, Capt. Oliver testified, was the 
commonest form of suspension that was found aboard ship for handling 
weights. It is true, Capt. Oliver speaks of such form of suspension as 
requiring that the thing suspended should be steadied; that is, perhaps, 
prevented from having a lateral or forward movement, irrespective of 
the movement of the trolley, yet the rollers are clearly, imder his testi- 
mony, substitutes for what had previously been used. 

We are of the opinion that there was no invention in the addition of 
rollers to the evaporator. Fifty years ago, if not to-day, a child ex- 
perienced the value of rollers upon a trundle bed in which he slept, 
and which he himself, perhaps, shoved under the big bed when he was 
through with it in the morning. The addition of rollers to a desk, in 
order that it may be moved, so that the carpet could be cleaned under 
it, was an improvement by the man who added the rollers ; but that im- 
provement did not rise to the dignity of invention or discovery, within 
the meaning of the Constitution and the laws passed in pursuance there- 
of, intended to give an inventor an exclusive right for a time, as against 
the public 
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As before said, regardless of the principle that an assignee of a pat- 
ent cannot deny invention, it is the duty of the court to determine lack 
of invention, where apparent, in order that the public interests may be 
guarded. Plaintiff having wholly failed to make out a case in the court 
below, the decree is reversed, with directions to the court below to dis- 
miss the bill, at plaintiff's costs« 



In re MITCHELL (two casos). 

(Clrcnlt Ckiurt of Appeals, Second Circuit January 18, 1922.) 

Nos. 114-115. 

1. Bankruptoy ^=9444— >Petitioii to revise should be Id name of party aggrieved. 

The petition to reviiie an order of a bankruptcy court should be in the 
name of the party ag^ieved by such order, though the attorney for pe- 
titionenr may veri^ the petition on showing cause therefor. 

2. Bankruptcy ^=s>IOI— Court can prevent dissipation of property between in- 

voluntary petition and adjudication. 

The estate of a bankrupt is in process of administration from the date 
of involuntary petition, the filing of which is a caveat and tn effect an 
attachment, and the court has the plain duty to prevent the disappear- 
ance and appropriation of property, to which the trustee, when appointed, 
will or may be entitled, during the period intervening between the filing 
of the petition and the adjudication. 

3. Bankruptcy ^s> 1 16— Summary proeeedings against third persons depend on 

whether olatni merely colorable. 

Summary proceedings by a court of bankruptcy against third persons 
depend on whether an adverse claim to property is more than mwely 
colorable. 

4. Bankruptcy ^=9104— Claimants not In good fidth may be enjoined pending 
> suit by trustee. 

Where claims to property by third persons adverse to the receiver in 
bankruptcy are unwarranted or colorable only, such adverse claimants 
may be restrained by injunction from disposing of the property until a 
plenary suit can be instituted against them by the trustee. 

5. Bankruptcy ^S9l 16— Court can require security of third party pending suit 

by trustee. 

Where an alleged involuntary bankrupt had made payments to third 
persons, whose claims to retain them were colorable only, the bankruptcy 
court had power to make an order requiring such claimants to deposit 
in court the amounts so paid to them, or to give bond or to secure the 
repayment of such amounts pending a suit to recover those sums which 
might be instituted after the trustee was appointed. 

Petitions to Revise Orders of the District Court of the United States 
for the Southern District of New York. 

In the matter of Max Mitchell, alleged bankrupt. On separate peti- 
tions by David Haar, on behalf of Betty Gross and on behalf of Dor- 
othy Birenberg, to revise orders of the District Court requiring funds 
which the alleged bankrupt had delivered to petitioners to be delivered 
to the clerk of the court, or secured by bond pending the institution of 
a suit by the trustee in bankruptcy after his appointment. Orders af- 
firmed. 

^=»For oUier cases see same topic L KET-NUMBUE in all Key-Numbered Disests a Indexes 
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There Is no difference between these appeals, except as to names and 
amounts. The facts In the Gross case are as follows: An involuntary peti- 
tion was filed against Mitchell April 25» 1921. A receiver was appointed* who 
. Qonducted examinations (presumably under section 21a) into the acts, conduct, 
and property of the bankrupt As a result thereof he filed a petition against 
Betty Gross, setting forth that on April 20, 1921, Mitchell had realized $2,500 
in cash by the sale of certain merchandise, and immediately handed the same 
over to Betty Gross. It was further averred that said Betty Gross still held 
the said cash Intact "separate and apart from other moneys" and that the 
money was so held "in secret trust for the bankrupt" The receiver there- 
fore prayed for an order directing said Gross to surrender said money forth- 
with. 

Betty Gross appeared and by answer (1) denied the Jurisdiction of the court 
and (2) averred that said |2,500 was handed to her as '^repayment of a loan 
made by" her "to the bankrupt over a year ago." After hearing, an order 
was entered granting the receiver's motion '*to the extent hereinafter indi- 
cated," viz.: 

"Further ordered that Within ten days from the date of the service of a 
certified copy of this order upon the respondent Betty Gross, the said re- 
spondent turn over to deposit with Alexander Gilchrist Jr., clerk of this court 
the sum of twenty-five hundred ($2,500) dollars, and that the said Alexander 
Gilchrist Jr., as clerk aforesaid, hold said moneys to await the outcome of 
a plenary suit to be instituted by the trustee for the recovery from the said 
respondent Betty Gross of the sum of twenty-five hundred ($2,500) dollars 
claimed to have been paid to her by the bankrupt in fraud of creditors; and 
it is further ordered that in the alternative the said Betty Gross may file 
with the clerk of this court within ten days from the service of a certified 
copy of this order upon her of a good and sufficient bond, to be approved by 
a Judge of this court conditioned upon her paying to the trustee in bank- 
ruptcy for the said bankrupt herein to be appointed, the said sum of twenty- 
five hundred ($2,500) dollars in the event that in said suit brought by the 
trustee for the recovery thereof judgment Is rendered In favor of the said 
trustee ; and it is further ordered that the trustee in bankruptcy herein com- 
mence said suit within fifteen days after Ids appointment and qualification as 
trustee; and it is further ordered, that in the event that said suit is not 
so started within the said 15 days, that this order be null and void, and that 
the sum of $2,500 so to be deposited with the clerk of the court be returned to 
the said Betty Gross, or, if she chooses the alternative, that the bond be can- 
celed and the surety thereon discharged." 

Thereupon this petition to revise was filed, baaed upon a record which con- 
tains nothing but the petition above referred to, the usual order to show 
cause, the answer above summarized, and the order complained of. None of 
' the evidence is before us. 

David Haar, of New York City, for petitioners. 
Bondy & Schloss, of New York City (Eugene L. Bondy, of counsel), 
for receiver. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
question before us is irregularly presented and almost academic. 

[ 1 ] The petition to revise is in the name of, and signed and verified 
by, the attorney for Gross and Birenberg. While the forms and orders 
prescribed by the Supreme Court do not descend into the particulars 
of practice on petitions to revise, it is plain that such petition must be 
by the party aggrieved. In re Jemison, etc., Co., 112 Fed. 966, 50 C. 
C. A. 641. It would be a proper application of familiar local practice 
to allow the verification of a petition to revise by the attorney, he show- 
ing cause therefor in his affidavit; but there is no justification for the 
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attorney himself and in his own name seeking reS^'ew, and the reason 
for this is that he is not the party aggrieved. 

The question is academic, or nearly so, because in the absence of any 
evidence we are ignorant of the facts leading to the order complained 
of : consequently we can only answer the inquiry whether, under any 
circumstances, however aggravated by fraud, perjury, and covin, a per- 
son not the bankrupt, having possession of property derived from the 
bankrupt and asserting the right to keep it, can be required to give 
seairity therefor. We say "security," because the bringing of the 
money into court is under the order optional, and the deposit of prop- 
erty in court, there to await the result of a plenary suit, is but one, 
and a very ancient, method of giving bail to the action. 

f 2 ] 1/1 involuntary bankruptcies there necessarily intervenes a period, 
sometimes a long period, between petition filed and adjudication. Dur- 
ing this interim it is the plain duty of the bankruptcy court to prevent 
the disappearance and appropriation of everything to which the trustee 
when appointed will or may be entitled. The fundamental basis or rea- 
son for this exercise of jurisdiction is that the estate of the bankrupt 
is in process of administration from the date of petition filed (Cameron 
V. United States, 231 U. S. 710, 34 Sup. Ct. 244, 58 L. Ed. 448), and 
such filing is a caveat and in eflFect an attachment (Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405) ; and more specifically it is 
the purpose of the act to "hold the property of the bankrupt intact from 
the time of the filing of the petition, in order that it may be administer- 
ed under the law" if adjudication follows (Acme, etc., Co. v. Beekman 
Co.. 222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208). 

The application of this principle is not easy where, before there can 
be any administration in bankruptcy of a particular piece of property, 
the question must somewhere be decided whether that property belongs 
to the bankrupt estate or not. No one doubts but that to maintain what 
may be the estate intact the court may, and dsuly does, employ the ma- 
chinery of receiverships, injunctions, stay orders, summary proceedings, 
and even seizure under the sixty-ninth section of the act (Comp. St. 
§ 9653). Beach v, Macon, etc., Co., 116 Fed. 143, 53 C. C. A. 463. 

[3] Summary proceedings against third persons depend on the an- 
swer to the questions whether there be an "adverse claim," and whether 
the claim advanced is more than merely colorable. In re Friedman, 161 
Fed. 260, 88 C. C. A. 306; In re Ironclad Co., 191 Fed. 831, 112 C. C. 
A. 345; In re Yorkville, etc., Co., 211 Fed. 619, 128 C. C. A. 570; In 
re Midtown, etc., Co., 243 Fed. 56, 155 C. C. A. 586. We may assume 
that these petitioners for revision asserted an adverse claim, but we 
must also assume that on the facts presented their claims seemed un- 
warranted, and they themselves unreliable, if not irresponsible. 

[4] Under such circumstances, even adverse claimants are by famil- 
iar practice restrained by injunction until appropriate action — ^i. e., 
plenary suit — can be begun. Under the doctrine evidently accepted by 
the court below, such plenary suit must await the election of a trustee. 
Therefore the period of injunction is until the trustee qualifies, and 
has time to begin suit if he is so advised. Such injunctive relief may 
be and has been accompanied by demands for security, and this is no 
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more than the exercise of the ordinary equity powers of the court in 
aid of the bankruptcy proceeding. Remington, § 1905, citing cases, 
especially In re Blake (D. C.) 171 Fed. 298. See also Remington, § 359, 
and cases cited. 

All this is no more than a recognition of equity's power to mold its 
remedies to suit the occasion. If it were settled law that a receiver or 
any body of creditors could maintain plenary actions for the same 
purposes that a trustee can sue, equity could without doubt enjoin the 
dissipation of a fund, and even appoint therefor a receiver pendente 
lite. 

[5] Having no facts before us, we hold as a legal abstraction that to 
require security, pending suit by the trustee, from one alleged to have 
in possession a part of the bankrupt estate, and in respect of what was 
obtained from the bankrupt, is within the power of the bankruptcy 
court, and agree with the court below that such power is necessarily 
within the language of decision in Bryan v. Beniheimer, 181 U. S. 
18i8, and especially pages 196, 197, 21 Sup. Ct. 557, 45 L. Ed. 814, 
which recognizes under some circumstances the right of actual seizure. 

Orders affirmed, with costs. 



CAUDLE y. UNTTBD STATES. 

(Circuit Court of Appeals, Eighth Circuit December 31, 1921.) 

No. 5755. 

1. Indtdment and informalioii «s»132(5)^El6etfon between i 

growii^ out of the same traosaetloii not required. 

The court properly refused to require election on which count the case 
should be submitted to Jury, where Indictment charged defendant and 
others with conspiracy under Penal Code, § 87 (Oomp. St fi 10201), to 
commit the crime defined by Act Cong. Feb. 13, 1913 (Comp. St {{ 
8603, 8604), relating to the unlawful breaking of seals of railroad cars 
containing interstate or foreign shipments and stealing of freight there- 
from, and that defendant unlawfully broke the seal of a car and other de- 
fendants aided and abetted, and another entered the car and defendant 
aided and abetted, and defendant stole property from the car and 
the others aided and abetted, and defendant and another had the stolen 
goods in their possession, knowing the same to have been stolen, and 
the others aided and abetted, all being offenses growing out of the same 
transaction and properly joined in one indictment, under Rev. St { 
1024 (Comp. St S 1600). 

2. CHmlnal law ^=»762 (3)— Comment by Judlge on evidence field proper. 

An instruction that, '*if the defendant was In N. on those dates, he 
could not have taken part In the robbery of that car, and If he waa there 
on the 20th and 21st, that would conflict with the witnesses testifying on 
the part of the government, not only W. and H., but also with the testi- 
mony of others, such as S., and other testimony with respect to the visit 
to the electric light office; no denial has been made as to that, other 
than his general denial," was not erroneous, where the court plainly 
told the Jury that they were the judges of the evidence and were not 
bound by any statement of the court on the evidence. 
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■S. CMninal law ^b>702 (3)— Federal court may mauaeat on evldenee. 

A federal court may comment on the eyidence, and express his opinion 
of the facts In the case, and advise the jury of his conclnslons thereon, 
provided the Jury is given to understand that it is not bound by the 
court's expression of opinion. 

4. Orimliial law <8=»400 (6) —Record of kain auditor held admissible^ as best 
evidenee. 

Where auditor went through train to examine transportation of pas- 
sengers, and made a memorandum of all free transportation, and at the 
end of the run made a record of all free transportation, whi<di he filed 
with the railroad company, the record filed with the railroad company 
was admissible as against an objection that it was not the best evidence ; 
the memorandum made at the time he examined the transportation of 
passengers being only temporary, for the purpose of aiding his memory, 
and did not deprive the subsequent entry of its character as an original 
entry. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van VaUcenburgh, Judge. 

L. D. Caudle was convicted , under an indictment charging con- 
spiracy to break seals of railroad cars and steal freight, and the unlaw- 
ful breaking of a seal and the entering and stealing of property there- 
from, and tilt felonious possession or reception of Ae same, and brings 
error. Affirmed. 

O. E. Gorman, of Springfield, Mo. (Sam M. Wear and Roscoe C. 
Patterson, both of Springfield Mo., on the brief), for plaintiff in er- 
ror. 

Sam O. Hargus, Sp. Asst. U. S. Atty., of Kansas City, Mo. (James 
W. Sullinger, U S. Atty., of King City, Mo., on the brief), for the 
United States. 

Before HOOK, Circuit Judge, and TRIEBER and NEBLETT, 
District Judges. 

NEBLETT, District Judge. The plaintiff in error, hereinafter 
called defendant, was indicted, tried, convicted, and sentenced on an 
indictment which contained five counts. The first count charged de- 
fendant, and five others, with a conspiracy under section 37 of the fed- 
eral Penal Code (Comp. St. § 10201) to commit the crime defined 
and denounced by the Act of Congress approved February 13, 1913 
(Comp. St. §§ 8603, 8604) entitled: 

*'An act to punish the unlawful breaking of seals of railroad cars con- 
taining interstate or foreign shipments, the unlawful entering of such cars, 
the stealing of freight and express packages or baggage or articles in pro- 
cess of transportation in interstate shipment, and the felonious transporta- 
tion of such freight or express imckages or baggage or articles therefrom Into 
another district of the United States, and the felonious possession or re- 
ception of the same." 

There were four overt acts charged to have been committed in fur- 
therance of the conspiracy as follows: Defendant Caudle broke the 
seal of the car; one of the other defendants unlawfully entered the 
car; defendant Caudle and two others took cigarettes from the car; 

^=9For oUier eases see same topic ft KEY-NUMBER in all Key-Numbered DlgoBts ft Indexes 
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three of the defendants hauled the railroad car from the yards to the 
pencil factory switch. 

The second count charged the defendant Caudle with unlawfully 
breaking the seal of the car, and the other defendants aided and abet- 
ted. The third count charged defendant Mueller entered the car with 
the intent to commit larceny, and defendant Caudle and others nam- 
ed aided and abetted. The fourth count charged defendant Caudle 
and Mueller stole cigarettes from the car, and the other defendants 
aided and abetted. The fifth count charged defendant Caudle and 
Mueller with having stolen goods in their possession, knowing the 
same to have been stolen, and the other defendants aided and abetted. 

[1] Defendant assigned as error the refusal of the trial judge to re- 
quire the prosecution, on his motion, to elect upon which count of the 
indictment the case should be submitted to the jury. The court's 
ruling upon this motion was proper. The crimes charged in the sev- 
eral counts of the indictment come within the provisions of section 
1024, Revised Statutes (Comp. St. § 1690) ; separate oflfenses growing 
out of the same transaction may be joined in one indictment. 

[2] The defendant claims as error instructions given by the court, 
and the admission of certain evidence. The defendant has failed to set 
out that part of the court's instructions of which he complains, and 
has failed to quote in full the substance of the evidence admitted and 
claimed by him to be error, in his assig^nments of error, as required 
by rule 11 of this court (188 Fed. ix, 109 C. C. A. ix). However, we 
have considered these assignments. That part of the court's instruc- 
tions which the defendant urges in his brief as error is as follows : 

''If the defendant was in Norwood on those dates, then he could not have 
taken part in the robhery of that car ; and if he was there on the 20th and 
21st, that would conflict with some of the witnesses testifying on the part of 
the government, not only Waddle and Harmon, but also with the testimony 
of others, such as Mrs. Smith and Mr. Smith, and other testimony with re- 
spect to the visit to the electric light office. No denial has been made by 
the defendant as to that, other than his general denial." 

[3] His contention being that by this instruction the court practical- 
ly told the jury that certain evidence introduced by the government was 
to be taken as true, because not denied by the defendant. The rule 
is well settled in the federal courts that the judge may comment on 
the evidence and express his opinion of the facts in the case, and advise 
the jury of his conclusions thereon, provided the jury is given to 
understand that it is not bound by the judge's expression of opinion. 
Simmons v. United States, 142 U. S. 148, 12 Sup. Ct. 171. 35 L. Ed. 
968; AlHs v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 39 L. Ed. 91. 

The judge in his instructions in this case plainly told the jury that 
they were the judges of the evidence, and were not bound by any 
statement of the court on the evidence, and that they should not feel 
bound by the court's statement of facts, but were to determine the 
truth according to the dictates of their own judgment. 

The defendant complains that the court's charge upon the presump- 
tion of innocence does not meet the requirements of law. With this 
contention we do not agree. We have examined the entire instruc- 
tions given by the court, and find no reversible error in the same. 
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[4] The defense of the defendant Caudle, other than his general de- 
nial of participation in the crimes charged, was an alibi — that he was 
not in the city of Springfield, Mo., the place where the crimes were 
charged to have been committed, on the 20th day of May, A. D. 1919, 
but was in Norwood, Mo., on said date. The defendant Caudle testi- 
fied that he went from Springfield, Mo., to Norwood, Mo., on train 
103, the morning of May 19, 1919, and remained in Norwood until 
Wednesday, May 21. The prosecution in rebuttal introduced evidence 
showing that the St Louis & San Francisco Railroad had issued to 
L. D. Caudle a system pass on its railroad, No. 21199, for the year 
1919, and then introduced the record of the train auditor on train 104 
of the St. Louis & San Francisco Railroad, which train ran from Nor- 
wood to Springfield, Mo., on May 19, 1919, arriving in Springfield, 
Mo., about 8:30 p. m., which record showed that the pass of L. D. 
Caudle, No. 21199, was used on said train 104 from Norwood, Mo., to 
Springfield, Mo. It appears, from the evidence of the auditor pro- 
ducing the record of the use of said pass, that when the auditor goes 
through the train to examine the transportation of passengers he 
makes a memorandum in a book of all free transportation used by pas- 
sengers on said train, and when the end of his run is completed he 
immediately makes a record of all free transportation used on his run, 
which record is filed with the railroad company. This record was 
introduced in evidence, and at the time the court instructed the jury 
the defendant requested that this record be withdrawn from the con- 
sideration of the jury, for the reason that the record introduced was* 
not the best evidence. 

The defendant assigned as error the refusal of the court to withdraw 
this evidence from the consideration of the jury. The record intro* 
duced in evidence is the first permanent record made by the train 
auditor of free transportation used on his train, and is the report of 
such transportation furnished by him to the railroad company. It is 
made about the time of the use of the transportation; memorandum 
made in his book at the time he examines the pass is only temporary, 
for the purpose of aiding his memory ; the entries on the report were 
made by the train auditor. The mere fact that a memorandimi was 
made will not deprive the subsequent entry of its character as an or- 
iginal entry. 22 C. J. 887; Stave v. Stevenson, 69 Kan. 405, 76 Pac. 
905, 105 Am. St. Rep. 171, 2 Ann. Cas. 841. 

Defendant's seventh assigninent is not based upon any matter which 
appears in the record in this case, and is not urged by him in his brief. 

Finding no error in the record, it is ordered that this case be affirmed. 

Judge HOOK participated in the hearing of the case and concurred 
in the conclusion reached, but died before the opinion was prepared. 
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THE MORRISTOWN. 
THE FLEMINGTON. 

(Olrcnit Oonrt of Appeals, Second Circuit. January 18» 1922.) 

No. 29. 

1. Collisioii ^ss>9 1— Custom cannot override established rules of aaviflatiea. 

The existence of a castom for Tessels descending the East Biver to pass 
between a drill boat and the Manhattan shore could not override the stat- 
utory rules of navigation. 

2. Collision ^=s>95(l)— ViolatioD of state statute held not to have contributed to 

collision. 

A violation by both tugs of the state statute requiring vessels in the 
East river to navigate as near as possible in the center of the river was 
not a contributing cause to a collision, which resulted from a violation by 
one of tugs of the steering rules. 

8. Collision ^s»93— Privlleoed crossing vessel held at fault for change of course. 
The privileged one of two vessels on crossing courses held at fault for 

not keeping her course, but instead turning across the course of the 

other vessel to enter East Biver. 
4. Collision ^=» 1 06— Presence of other vessel hold not to have prevented con- 

plianoo with rules. 
Where there were other vessels in the vicinity which were alleged to 

have hampered the movement of the privileged vessel, but they did not 

prevent her compliance with the steering rules, there was not a case of 

special circumstance. 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

Libel in admiralty by the Central Railroad Company of New Jersey 
against the steam tug Morristown, of which the Delaware, Lackawanna 
& Western Railroad Company was claimant, in which the claimant 
impleaded the steam tug Flemington. From a decree dismissing the 
libel, libelant appeals. Reversed and remanded. 

The Oentral Railroad Company, as owner of lighter No. 118, filed libel 
against the steam tug Morristown, to recover damages for a collision on De- 
ceml)er 26, 1916, at about 4:30 A. M. in the Bast River, New York, between 
lighter No. 118 in tow of the steam tug Flemington, and car float No. 32, in 
tow of the steam tug Morristown. 

Libel states that on the morning in question the Flemington, with No. 118 
on her port side, left Grand street, East River, l>ound for Jersey City; the 
tide was strong flood. The tug and tow proceeded down the East River, and 
when about opposite Wall Street she observed the red light of a boat, which 
afterwards turned out to be the Morristown, with car float No. 32 on her 
starboard side, about a point on the port bow of the Flemington. In this 
situation the latter blew a signal of one whistle. The Morristown crossed this 
signal with one of two whistles and her helm was put to starboard. The 
Flemington saw that a collision was inevitable, and promptly reversed her 
engines, but the Morristown continued on in the flood tide, and brought the 
No. 32 in collision with the port side of lighter No. 118 causing the damages 
sued for. 

The Delaware, Lackawanna ft Western Railroad Company, as owner and 
claimant of the steam tug Morristown, Impleaded the steam tug Flemington 
under the former flfty-ninth rule; whereupon libelant stipulated that it 
owned, controlled, and operated the steam tug Flemington. The lower court 
dismissed the libel, and libelant appealed. 

^=9For other cases see same topic ft KEY-NUMBER io all Key-Numbered Digests 4 Indexes 
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Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre M. 
Blrown, of New York City, of counsel), for appellant. 
J. E. Morrissey, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We find 
the following facts : At about 5 a. m. on December 22d, the Morris- 
town, with float No. 32 loaded with cars in tow on her starboard side, 
left the float bridges of the Delaware, Lackawanna & Western Railroad 
Company at Jersey City, bound for Brooklyn. The cars on float No. 
32 were lower than the pilot house of the Morristown, but neverthe- 
less the mate of the Morristown took position as lookout on top of a 
box car at the starboard forward end of float No. 32. The tug and 
her tow proceeded down the North River to go around the Battery 
and up the East River to Wallabout on the Brooklyn shor^ The flood 
tide was at full strength. 

There was a drill boat or dredge working on the southerly end of 
Coenties Reef, off Pier 5, East River ; it had been there for about a 
year. The distance between the southerly end of the reef and the end 
of Pier 5 was estimated by the witnesses on the trial at about 500 feet. 
The chart in evidence indicates that this estimate is about correct. The 
drill boat was about 100 feet long and 80 feet wide, and was fastened 
to the reef by means of spuds, which ran from the dredge into the 
bottom of the river, and the drill boat's position was marked by can 
buoys extending about 50 feet off each comer of the boat. 

In rounding the Battery the Morristown claims she was prevented 
from reaching the Brooklyn side of the East River by two tows coming 
out of the river. When the Morristown had reached a point opposite 
the aquarium, and between 300 and 400 feet off shore, a tug with two 
car floats in tow, one on each side, was observed off her starboard bow, 
coming out of the East River, headed toward Greenville, N. J., and in 
such a position that the "Morristown was unable to cross her bow. 

The Morristown reduced her speed and proceeded to round the Bat- 
tery, passing the tug with the two car floats at a point about opposite 
the Governors Island ferry. At this pojnt the master of the Morris- 
town observed a hawser tow coming out of the East River about 500 
feet off the Thirty-Ninth Street ferry slips. The tow was made up of 
six boats, three abreast in two tiers and was about 400 feet long. The 
Morristown slowed down and then stopped her engines. 

After the hawser tow had cleared, the Morristown proceeded ahead 
under one hell, and when about 300 feet off the Staten Island ferry 
slips on the New York shore observed the green light of the Flem- 
ington, coming down the East River about 800 feet off shore and 
about 500 feet north of the drill beat working on Coenties Reef. The 
distance between the boats, as shown by the chart, was approximately 
1,400 feet. The Fleftiington was towing lighter No. 118, stem first, 
on her port side. The master of the Flemington had seen the Morris- 
town's red light, as above stated, and blown one whistle. This was 
proper, as the vessels were on crossing courses, and Morristown had 
the right of way and should have maintained her course and speed. The 
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Morristown had not at tlus time straightened up to do what she ad- 
mittedly intended doing, viz. go between the dredge and the Manhattan 
shore, but she was following the curvature of the shore. 

The Morristown had not heard the Flemington's cme whistle aiid 
blew a two-whistle signal, which tlie Flemington did not answer, taking 
it as a cross to her signal. The Morristown immediately blew the 
alarm, and followed it with a second two-whistle signal, stopping and 
backing at full speed ; while the Flemington, on hearing the odier tug's 
two whistles, also reversed full speed. G)llision was now inevitable; 
the Flemington's reversed engine tended to swing her bow toward Man- 
hattan, and the course of the Morristown was also directed toward the 
Manhattan shore. Collision actually occurred about 200 feet off 
Pier 5. 

[1] There was some effort at trial to establish a custom, for de- 
scending vessels to pass between the Corlear's Reef drill boat and the 
Manhattan shore, but the evidence was insufficient, and if established 
in fact could not override the statutory rules of navigation. The Ho- 
kendauqua (D. C.) 270 Fed. 270. 

[2] Both tugs were disobeying the state statute of 1848 (Laws N. 
Y. 1848, c. 321), quoted in The New York Central No. 17, 256 Fed. 
220, 167 C. C. A. 436, in that they were not navigating as near as pos- 
sible in the center of the river ; but that act does not dispense with the 
steering rules, and we find that failure to observe it was not a con- 
tributing cause of the collision, under The Clara, 55 Fed. 1021, 5 C. 
C. A. 390. 

[3] In that case we held that disobedience to the statute did not con- 
tribute, because there was, despite such disobedience, ample room for 
the offending vessel to avoid the other, had she seen that other in time. 
So in this case, while we have found the fact to be that the Flemington 
first blew one whistle, which the Morristown failed to hear, the most 
important consideration is that the latter tug saw that she was on a 
course crossing that of the Flemington, and instead of obeying the 
rule, and maintaining the course she had, deliberately proposed a change 
from the rules, and proceeded to swing across the flemington's path. 
The Morristown was the privileged vessel, so that, taking her own 
story, she first gave a signal which proposed a departure from the rules ; 
of that she took the risk. The Newburgh (C. C. A.) 273 Fed. 436. 

[4] We have stated the claims of the Morristown as to the descend- 
ing tows which are alleged to have hampered her. Doubtless the tows 
were there or thereabouts, but there was nothing in their presence or 
conduct which prevented adherence to the steering rules, or produced a 
case of special circumstances. 

Finding no contributing fault in the Flemington, the decree appealed 
from is reversed, with costs, and the cause remanded for entry of decree 
in accordance with this opinion. 
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THE WILLIAM H. TAYLOR.* 

(Circuit Oourt of Appeals, Second Circuit January 18, 1922.) 

No. 104. 

1. Celllsion #a»8l--Botli vessels held at fault for falling to sound fon signals. 

Botb togs, which o^llded shortly after one of them had emerged from 
a bank of vapor caused by the Intense cold and which bad completely 
hidden the tug, held at fault for failure to sound the fog signals re- 
quired by Inland Rules, art. 15 (Comp. St. § 7888). 

2, Collision ^=»8I— Rule requiring fog signals Is Imperative. 

Inland Bules, art. 15 (Comp. St. f 7888), requiring signals to be sound' 
ed In fogs, Is imperative, and omission to sound the signals Is a positive 
breach of the statute^ which puts the vessel omitting them in the wrong. 
8. Collision «=»82(2)-^peed through vapor bank held oxeesslve. 

A tug, which passed through a. bank of vapor caused by the intense 
cold, and which was thick enough to conceal her from view,, without 
reducing from full speed, held at fault for a collision resulting shortly 
after she emerged ftom the bank. 

4. Collision «s»82(2)— Vessel In fog must be aMe to stop within seeing dls- 

tanee. 

A vessel passing through a bank of vapor Is bound to maintain such 
a rate of speed as would enable her to come to a standstill by revers- 
ing her engines at full speed before she would collide with a vessel whidi 
she could not see through the vapor. 

5. Collision ^s»ai— Vessel outside vapor bank must sound fog signals. 

A tug, which was navigating just outside a bank of vapor safficiently 
high and dense to conceal from view a vessel which might be in the 
bank, should have sounded fog signals to warn any vessels in the bank 
of her presence. 

Appeal from the District Court of the United States for the South- - 
cm District of New York. . . .. 

Libel in admiralty by the Standard Oil Company of New York 
against the steam tug William H. Taylor, of which the Morris & Cum- 
ings Dredging Company was claimant. From a decree awarding half 
damages to the libelant, both the libelant and claimant appeal. Af- 
firmed. 

Duncan & Mount, of New York City (O. D. Duncan, Warner C. 
Pyne, and T. J. Healy, all of New York City, of counsel), for libelant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chauncey 
I. Clark and J. Harvey Tumure, both of New York City, of counsel), 
for the Taylor. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. This libel was brought by the libelant , 
against the tug William H. Taylor to recover damages sustained by the 
libelant's tug No. IS on the morning of December 31, 1917, resulting 
from a collision between the No. 15 and the tug Taylor. Both vessels 
were held at fault, and a decree was entered for half damages against 
the No. IS. 

On this morning, the Taylor left Pier B, Jersey City, bound for the 
slip between Piers 1 and 2, Hoboken. The weather was extremely 

^=dFor otb«r oases ses aame topic ft KBY-NT7M6SR In all Key-Numbered DigesU ft Indexes 
•Certiorari denied 2S8 U. S. — , 42 Sup. Ct. 461. 66 U Ed. — . 
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cold, with a north wind, and the tide was flood. The temperature 
varied from 2 to 7 degrees below zero. This caused a phenomenon 
of a bank of vapor on the surface of the ivater due to the intense cold. 
At times it became so thick and high above the water that craft was 
obscured in the vapor. The Taylor had proceeded up the river and 
reached a point about 500 feet off the Jersey piers and slowed down 
off Pier 4, and then starboarded her helm in order to enter her slip 
between Piers 1 and 2. When the Taylor arrived about 200 feet off 
the pier, she stopped her engine, keeping sufficient way to enter the slip. 
While about at this point, the No. 15 came out of a bank of vapor off 
Pier 1, bound down stream close to the piers, with a barge on her 
starboard side. The No. 15, with>a barge light, left Forty-Eighth street, 
Manhattan, bound for North Tenth street, Brooklyn. For about the 
first 20 minutes of her voyage, she headed down and across the Hud- 
son river toward Weehawken to proceed along the Jersey shore, in 
order to keep clear of ice in the river on the New York side. She was 
hooked up, making her ordinary crossing speed with her tow of about 
6 miles. 

When the tug was off Seventh street, Hoboken, her course was al- 
tered toward the Jersey piers to pass another tow. Just how far she 
was off the piers is disputed, but is not important. When the presence 
of the No. 15 was made known to the Taylor, she immediately put her 
engines full speed astern. The No. 15 rang her engines full speed 
ahead, aifd put her helm to port, causing her stem to swing against 
the Taylor's stem, resulting in damages to the No. 15 and causing her 
to sink in a few minutes. The Taylor was not damaged. No fog sig- 
nals were sounded by either vessel. The No. 15 sounded one-blast 
passing signal a few seconds before the collision. She carried no look- 
out and was in charge of a mate. That vapor existed to the degree 
claimed by the Taylor is disputed. We are satisfied that at times and 
spots the vapor was higher than the tug^s smokestack, and in other 
places it was clear. We are fully satisfied that the vapor did envelop 
and hide the No. 15 while she was passing through the bank, and we 
are further satisfied that the No. 15 was obscured for about 80 feet off 
on the Taylor's starboard bow, which resulted in her looming out of 
this bank of vapor off the end of Pier 1, upon the Taylor. 

[1] Under these circumstances, we think the No. 15 was at fault 
for failing to sound fog signals. Article 15 of the Inland Rules pro- 
vides : 

"In fog, mist, falling snow, or heavy rainstorms, whetber by day or nigbt» 
the signals described in this article shall be used as foUows, namely: Steam 
vessel nnder way. (a) A steam vessel under way should sound, at intervals 
of not more than one minnte, a prolonged blast.*' Ck>mp. St { 7888. 

The object and purpose of this rule is to make known the vessel's 
position in the fog or bank because of the obscured vision. We agree 
with the District Judge in his conclusion that it was just as needful to 
blow a signal when the vessel was enveloped in a bank of vapor due to 
intense cold as would be the case when enveloped in a fog. 

[2] The rule is imperative and must be observed, and omission to 
blow signals on the part of a vessel has long been considered a posi- 
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tive breach of the statute, which puts her in wrong. Martello, 153 TJ. 
S. 64, 14 Sup. Ct. 723, 38 h. Ed. 637; The Pennsylvania, 19 Wall. 125, 
22 L. Ed. 148; Baltimore Steampacket Co. v. Coastwise Transp. Co. 
(D. C.) 139 Fed. 777; Richelieu Nav. Co. v. Boston Marine Co., 136 
U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398; Yang-Tsze Ins. Ass'n v. 
Fumess Withy & Co., 215 Fed. 859, 132 C. C. A. 201. No whistle was 
blown by the No. 15 until she was in the jaws of collision. The proba- 
bility of the phenomenon of a bank of vapor so large and dense as to 
hide a vessel and to require signals was recognized in the Belfast (D. 
C.) 226 Fed. 362. 

[3, 4] We think, also, that the No. 15 was going at an excessive 
speed, and was at fault for failing to stop when passing through this 
bank of vapor. She was bound to observe this unusual condition, and 
to maintain such a rate of speed as would enable her to come to a stand- 
still, by reversing her engines at full speed before she would collide 
with the vessel which she could not see through the vapor. The Na- 
coochee, 137 U. S. 330, 11 Sup. Ct. 122, 34 L. Ed. 687; The Umbria, 
166 U. S. 404, 17 Sup. Q. 610, 41 L. Ed. 1053. 

[5] The Taylor, is likewise charged with knowledge of the weather 
conditions and the bank of vapor. Her opportunity to observe these' 
conditions was as good as the No. 15. She was proceeding between 
9 and 10 knots, and blew no fog signals. She had altered her course 
when about 5 feet off the pier ends to make the slip, and in close 
proximity to the bank of vapor, which she claims obscured her view 
of the No. 15. The Taylor was under obligation to observe the fog 
rule, not only when she was aptually enveloped in fog or vapor, but 
also when she was so near to it that it was necessary that her position 
should be made known to any other vessel which might by chance be 
enveloped in the fog or vapor. Care and caution required that each 
vessel exercise ordinary prudence and have regard for the possibility 
of the vessel being so hidden. We think the court below properly 
held both vessels at fault 

Decree affirmed. 



NORTHPORT SMELTING & REFINING CO. v. LONE PINE-SURPRISE 

CONSOL. MINES CO. 

(Oircalt Court of Appeals, Ninth Circuit February 6» 1022.) 

No. 3681. 

Minos and Minerals ^s»3l(2)— **Dlsoovery vein" determines the end and side 
lines of el aim. 

Tlie discovery vein is the primary vein for the purpose of locating a 
mining claim and determining which are the end and which the side 
lines, and where the discovery vein crosses the opposite side lines of the 
claim as located, the side lines become end lines, not only with respect 
to such vein, but for determination of eztralateral rights in any other 
vein whi(di apexes within the daim. 

^B»For other cases Me same topic A KBT*NUMB8r1ii «llKez::2{umbered Digests A IndexM 
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Appeal from the District Court of the United States for the North- 
em Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Suit in equity by the Northport Smelting & Refining Company 
against Lone Pine-Surprise Consolidated Mines Company. Decree for 
defendant, and complainant appeals. Affirmed. 

For opinion below, see 271 Fed. 105. 

John P. Gray, of Coeur d'Alene, Idaho, and John H. Wourms, of 
Wallace, Idaho, for appellant. 

Wm. E. Colby, of San Francisco, Cal., and Fred S. Duggan, of Spo- 
kane, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellant, the owner of the Lone 
Pine lode mining claim, asserted extralateral rights to ores beneath the 
adjoining Last Chance mining claim, and brought a suit against the 
appellee, the owner of the Last Chance, to quiet title to said ores and 
for an accounting and an injunction. The complaint alleged that the 
Lone Pine is senior to the Last Chance, and that within the Lone Pine 
is a v^in known as the Black Tail vein, which enters the south end 
line, and passes out of the east side line, and dips in an easterly direc- 
tion beneath the surface of the Last Chiance, giving the appellant ex- 
tralateral rights in the latter claim. The vein so referred to will be 
referred to herein as "vein No. 2." The complaint further alleged 
that about February 28, 1896, the appellant's predecessors in interest 
discovered another vein or lode within the boundaries of the Lone Pine, 
bcated a daim thereoti, and posted a notice on said claim ''at the point 
of discovery." 

The appellee in its answer denied that the vein N9. 2 is a continua- 
tion of the Black Tail vein, and alleged that the said vein No. 2 crosses 
the Lone Pine east side line, and crosses the claim, and goes out through 
the west side line. The court below found it unnecessary to determine 
whether the Black Tail vein was a continuation of vein No. 2, and de- 
nied the appellant's claim to extralateral rights under the Last Chance, 
op the ground that, ov^ing to the location of the discoyery vein j)f ^s 
Lqne Pine, crossing the cl^dm as it. doe.§.^t. substantially, right angles to 
the. side lines, the side lines became end lines, and that therefore there 
were no extralateral rights beyond a perpendicular plane drawn through 
said lines. ^ 

The appellant does not dispute that the location notice was posted 
on what the court below held to be the discovery vein, and does not 
deny that that vein crosses the opposite side lines of the Lone Pine; 
but it contends that at the time of the location of that claim the Black 
Tail vein was known by the locators to exist within the Lone Pine, and 
that it aided discovery by them and contributed to the delineation of 
the lines, and that it was also a discovery or original vein, and gave 
to the locators the right to elect, between the two veins, whieb-.-thcy 
wouW adqpi for extralateral purposes; that there may be more than 
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one discovery or original vein in a claim, and that the point of discovery 
fixed in the location notice, or the point where the notice is posted is 
not controlling in determining whether a vein is the origin vein, and if 
there is another vein, which is known at the time of the discovery and 
was intended to be covered by the location, and it is a primary or orig« 
inal vein, and passes through an end line, then the end lines are fixed 
as end lines for all veins in the claim. 

(We think that the court below committed no error in denying a lo- 
cator's right to ignore the discovery vein, and to select another vein 
as the basis of extralateral rights, k The mining statutes evidently con- 
tem plate but one v ein as the disco very vem, and they provide that no 
claim shall extend more than SOtTf eet on eaelfShletJf fHe middle of the ^ 
vdll2£IEc5Urracer**Section 2320; Tiev. Stat. (Comp. St. § 461 5). " That .5 ' 
the discovery.veia is. the j)rimary vein for the purpose of locating the • ^ ' 
claim, and is the.poiatof departure for the determination of the Jines 
of The claim, is indicated, not only by the language of the statute, but 
by the decisions of the courts, the rulings of the General Land Office, 
and* the opinions of the textwriters. Walrath v. Champion Mining ' 
Co:ri7nrs:"293r306, 311, is Sup. Ct. 909, 43 L. Ed. 170; In re 
Helvetia Lode, Copp's Mineral Lands, 279; 2 Lindley on Mines (3d 
Ed.) 1399; r;n«;^|grpn nn Mininp T^w^ 440- Morrison's Mining Rights 
(15th Ed.) 215. 

By the decided weight of the testimony in the case it was shown that 
the locators of the Lcne Pine, at the time of making the discovery and 
locating the claim, did not know of vein No. 2, and first knew of its . 
existence six days later. The statutes originally gave the locator only 
tfie vein which was the occasion of the location. Later the law was 
amended to give him all the veins which were found to apex within 
the surface lines of his claim. When, as here, the discovery vein 
crosses the opposite side lines, the side lines in contemplation of law ] 
become end Knes (King v. Amy & Silversmith M. Co., 152 U. S. 222, ■ 
228, 14 Sup. Ct. 510, 38 L. Ed. 419; Silver King Coalition Mines Co. . 
V. Conklin Mining Co., 255 U. S. 151, 41 Sup. Ct. 310, 65 L. Ed. 561), ' 
and the side lines become the end lines of all other veins which have 
their apices within the limits of the claim (Iron Silver Mining Co. 
V. Elgin Mining Co., 118 U. S. 196, 207, 6 Sup. Ct. 1177, 30 L. Ed: ^ 
98; St. Louis Min. & Mill Co. v. Montana Min. Co., 104 Fed. 664, 44 
C. C. A. 120, 56 L. R. A. 725). 

The appellant cites Clark-Montana Realty Co. v. Butte & Superior 
Copper Co. (D. C.) 233 Fed. 547, in which it was said: 

"Neither tbe Jersey Blue nor the Rainbow is a secondary rein. Both are 
primary- The Jersey Blue overlaps the Rainbow. ♦ ♦ • That the Rain- ' 
bow crosses both side lines is not controlling. There can be but one set of 
end lines, and If the located end lines fix extralateral rights upon one vein, 
as they do upon the Jersey Blue, they fix them upon aU Teins." \^ 

The Rainbow vein was the discovery vein of that claim. The con- 
struction so given to the law seems to be wholly unsupported by pre- 
cedent, and we are constrained to believe that it runs counter to the 
intendxnent of the mining laws, as they are expressed and as. they have 
378 R- 
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been construed by the Supreme Court and accepted in practice by the 
General Land Office. 

It becomes unnecessary to consider the other questions in the case. 

The judgment is affirmed. 



OZMO OIL REFINING CO. et at. v. COTTON & CO^ Incorporated. , 
(Oircult Court of Appeals, Ninth Circuit. F^ruary 6, 1922.) 
No. 3'/52. 

I. Sales ^s94l8(l2)-»Mea8ttre of damages for breach of contract by seller. 

Where the seller was notifled by the purchaser, before the contract was 
made, that the purchaser had resold the property to responsible paraes, 
though the price was not stated, on failure of the seller to make deUyery, 
the purdiaser is entitled to recover as damages the profit it would 
have made on the resale, subject to its obligation to minimize the dam- 
ages, if practicable. 
Z Sales ^=9418(7)— Damages for breach of contract by seller; porchaser held 
not required to purchase In the market. 

Defendant contracted to sell to plaintiff 700 tons of paraffin wax, to 
be delivered in monthly instaUmenfts of 50 tons. Plaintiff resold the 
wax for delivery in same installments. Defendant made no deliveries, 
but until the time half the installments were due claimed that it would 
make delivery and insisted on enforcement of the contract By that 
tline those to whom plaintiff had resold had canceled their contracts. 
Held, that under the circumstances plaintiff was not required to pur- 
chase in the market to establish its measure of damages. 
3. Sales ^=»4t5— Burden of proving that purohaser could have lessened damages 
rests on defendant seller. 

In an action against the seller for failure to make delivery under Its 
contract, the burden of proving that the purchaser could have prevented 
or lessened its damages rests on the defendant 

In Error to the District Court of the United States for the South- 
em Division of the Northern District of California ; William C. Van 
Fleet, Judge. 

Action at law by Cotton & Co., Incorporated, against the Ozmo Oil 
Refining Company and Petroleum Products Company. Judgment for 
plaintiff, and defendants bring error. Affirmed. 

The defendant in error brought an action as?ainst the plaintiff in error 
to recover damages for breach of contract. The parties will be named 
plaintiff and defendant as in the court below. The case was tried before the 
court without a jury. The following is the substance of the court's findings 
of fact: 

That on October 14, 1918, the parties contracted in writing as follows: The 
defendant agreed to sell and deliver to the plaintiff at Buffalo, K. Y., 700 
tons of paraffin wax, 60 tons to be shipped each month, beginning with No- 
vember, 1918, and ending with December, 1919, for which the plaintiff was 
to pay 9% cents per pound in car lots, f. o. b. at San Francisco; that the 
plaintiff complied with the terms of the contract, but the defendant failed 
to deliver any of said merchandise, and wholly failed to comply with the 
contract ; that on or about September 30, 1918, and prior to the execution of 
said agreement, the plaintiff sold 600 tons of said wax to the Standard OH 
Company of New York, the same to be delivered 50 tons monthly firom Jan- 
uary to December, 1919, at 10% cents per pound In car lots f. o. b. San Fran- 

^s»Fqr other casM aee same topic ft KEY-NUMBER in aU Key-Numbered Digeets ft I&dezee 
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dsco, which sale was not oonsummated because the defendant did not de- 
liver any of the wax mentioned in the original agreement; that the plain- 
tiff prior to the execution and delivery of the agreement aold 100 tons of wax 
to Mitsui & Co., the same to be d^ivered 50 tons monthly in November and 
December, 1^18^ at 10^ oents per pound in car lots f. o. b. San Francisco* 
which sale was not consummated because the defendant did not deliver any 
of the wax mentioned In the contract; that prior to the execution and de- 
livery of the contract the defendant well knew, and the plaintiff informed 
it, that plaintiff was about to purdiase the wax mentioned in said agree- 
ment for resale, and had resold the same; that on September 17, 1918, the 
plaintiff notified defendant by letter that it intended to offer the wax in ques- 
tion for sale. On September 30, 1918, it telegraphed the defendant that it 
had sold the wax to responsible parties, and on October 3, 1918, it wrote the 
defendant that the wax had been sold to responsible parties, and on October 
8, 1918, plaintiff wrote defendant that it had sold the wax to the Standard 
Oil Ck>mpuny of New York and to Mitsui & Go. ; that the total price to be 
paid by the plaintiff under the contract was $129,500; that the resale price 
of 600 tons to the Standard Oil Company was $121,600, and the resale price 
of 100 tons to Mitsui & Co. was $21,000, making a total resale price of 
$142,500; that the plaintiff has been damaged in the sum of $13,000, with 
interest from May 81, 1919, the average due date of the payments which 
would have been made from the Standard Oil Company and Mitsui & Co. 

William Thomas, Louis S. Beedy, James Lanagan, and Thomas, 
Beedy & Lanagan, all of San Francisco, CaL, for plaintiffs in error. 
Willard P. Smith, of San Francisco, Cal., for defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
defendant took no exception to any of the findings of fact and made no 
request for findings in its favor. Under the well-settled principles of 
practice in the federal courts, the only question open to discussion in 
this court is whether the findings of fact sustain the conclusion of 
law. 

[1] It IS contended that the notice of resale given by the plaintiff to 
the defendant was insufficient to form the basis of a demand for dam- 
ages arising out of loss of profits, in that the notice made no mention 
of the market in which the wax had been resold, and no information 
that the resales had been made at a profit, and the defendant contends 
that, in the absence of such notice fo the defendant, the plaintiff must 
content itself with damages to be estimated on the basis of the general 
market or the actual value of the goods. The contention is against the 
decided weight of authority. 24 R. C, L. 81 ; Guetzkow Bros. v. A. 
H. Andrews & Co., 92 Wis. 214, 66 N. W. 119, 52 L. R. A. 209, 53 
Am. St. Rep. 909; Howard Supply Co. v. Wells et al., 176 Fed. 512, 
100 C. C. A. 70; Armeny v. Madson & Buck Co., Ill 111. App. 621. 

[2] It is contended that it was the duty of the plaintiff to purchase 
wax in the open market, and thus minimize its damages ; the market 
price during the period covered by the contract having been no greater 
than the contract price. But to this it is to be said that the undisputed 
evidence is that the def endaiit repeatedly and continuously promised 
delivery until as late as April, 1919. At that time the plaintiff ascer- 
tained that it would be impossible for the defendant to furnish the 
wax in time to be of any benefit to the plaintiff ; the Standard Oil Com- 
pany and Mitsui & Co. having canceled their respective contracts. The 
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testimony was that the plaintiff made inquiry, but did not make pur- 
chases, "in view of tKe fact of the defendant insisting it was going to 
compel us to take delivery of the wax which it claimed all the time 
that it could furnish." Under the circumstances the plaintiff was not 
bound to purchase in the market. Benton v. Fay & Co., 64 111. 417 ; 
Kentucky Distilleries & W. Co. v. LiUard et al., 160 Fed. 34, 87 C. C. 
A. 190; Howard Supply Co. v. Wells, 176 Fed. 512, 100 C. C. A. 70; 
Campfield v. Sauer, 189 Fed. 576, 111 C. C. A. 14, 38 L. R. A. (N. S.) 
837. 

[3] The burden of proving that the damages sustained by the plain- 
tiff could have been prevented or mitigated rested upon the defendant 
Mathesius v. Brooklyn Heights R. Co. (C. C.) 96 Fed. 792, 795. 

The judgment is affirmed 



REINEKB et aL V. UNITED STATE& 

(drcalt Court of Appeals, Bighth Circuit. January 3, 1022.) 
No. 6618. 

1. Crfaninal law < ^ =M44 -— B eeordb held erroneously admitled wittioiit proper 

foundalioii. 

In a prosecution for larceny from a raUroad car and having in posses- 
sion the alleged stolen property, papers of the consignor, identified by one 
in charge of its shipping department as made in the regular course of 
business under his general supervision, who did not see the work done, nor 
the entries made, were erroneously admitted in evidence, where the ab- 
sence of the employee who made the records and who did the work record- 
ed on the sheets was unexplained, except by a statement of counsel that 
he could not be found. 

2. Criminal law <d=>419» 420(12), 444— ^RaAroad records held heanay, and er- 

roneously adhnltted withoui proper foundation. 

In prosecution for larceny from railroad car and possession of stolos 
property, where agent of railroad was called as witness and shown a cer- 
tain paper, which he said was the original bill of lading issued to the con- 
signor for the contents of the car from which property was claimed to 
have been stolen, such bill of lading was erroneously offered in evidence 
without further identification, and was clearly hearsay. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; Charles B. Faris, Judge. 

H. J. Reineke and another were convicted of larceny from a box car 
and having the stolen property in possession, respectively, and bring 
error. Reversed and remanded. 

Chester H. Krum, of St. Louis, Mo., for plaintiff in error Reineke. 

Eustace C. Wheeler, Asst. U. S. Atty., of St. Louis, Mo. (James E. 
Carroll, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before HOOK, Circuit Judge, and COTTERAL and JOHNSON, 
District Judges. 

^saFor oUier oases see same topic A KET -NUMBER in tell Key-NttDabere4 Dls«sU A ladezM 
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PER CURIAM. The indictment in this case is based upon the Act 
of Congress of Febraary 13, 1913 (37 Stat. 670 [Comp. St. § 8603]), 
which^ so far as applicable, reads : 

" ♦ ♦ • Whoever shall steal or unlawfully take, carry away, or con- 
ceal, or by fraud or deceptlonr obtain from any railroad car, station house, 
platform, depot, steamboat, vese^ or wharf, with intent to convert to his 
own use any goods or chattels moving as, or which are a part of or which 
I constitute, an Interstate or foreign shipment of freight or express, or shall 

j bay, or receive, or have in his possession any such goods or chattels, know- 

ing the same to have been stolen, » • « shall in each case be fined not 
more than $5,000 or imprisoned not more than ten years, or both." 

The indictment contains two coimts. The first count charges the de- 
fendants with the larceny from a railroad box car No. 23540, initialed 
S. A. L., of certain automobile tires which were a part of an inter- 
state shipment of freight. The second count charges that the defend- 
ants had in their possession the said automobile tires knowing them to 
have been stolen. 

The defendant Lockett was convicted by the jury upon the first 
count and acquitted by direction of the court upon the second count. 
The defendant Reineke was convicted by the jury upon the second 
count and acquitted by direction of the court upon the first count. 

The sufficiency of the counts of the indictment was challenged in the 
court below and is challenged in this court upon various grounds. It 
will serve no useful purpose to enter into any extended discussion of 
these various objections. It suffices to say that under the recent de- 
cisions of the courts we think the counts of the indictment sufficient. 
Kasle v. United States, 233 .Fed. 878, 147 C. C. A. 552; Bloch v. Unit- 
ed States (C. C. A.) 261 Fed. 321 ; Fleck v. United States (C. C. A.) 
265 Fed. 617; Rosen v. United States (C. C. A.) 271 Fed. 651 ; White 
v. United States (C. C. A.) 273 Fed. 517; Freedman v. United States 
(C. C. A.) 274 Fed. 603 ; Trope v. United States (by this court, decided 
October 21, 1921) 276 Fed. 348. 

f 1 ] The automobile tires referred to in the indictment were alleged 
to be a part of an interstate shipment by the Goodyear Tire & Rubber 
Company from Akron, in the state of Ohio, to St. Louis, in the state 
of Missouri. To prove that the tires stolen from the railroad car de- 
scribed in the indictment were a part of an interstate shipment, the gov- 
ernment called an employee of the Goodyear Companv, of Akron, Ohio, 
who testified that he had charge of the shipping department of this 
company. He identified certain papers whidi came from the files of 
his office as having been made in the regular course of business, un- 
der his general supervision. He did not see the work done of which 
the papers purported to be a record, nor did he see the entries made 
which appear on the papers. The absence of the employee who made 
the records and who did the work recorded on the sheets was unex- 
plained, except by a statement of counsel for the government that he 
could not be found. On this showing the papers were introduced in 
evidence over the objection and exception of the defendants. These 
papers are a record of the loading of car No. 23540, initialed S. A. L., 
with certain Goodyear automobile tires. ^ 

[2] Ati agjent of the Baltimore & Ohio Railroad Company, employe^ 
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at East St. Louis, was called as a witness and shown a certain paper, 
which he said was the original bill of lading issued by the Baltimore & 
Ohio Railroad Company at Akron, Ohio, to the Goodyear Tire & Rub- 
ber Company for the contents of car No. 23540. This bill of lading, 
without further identification, was offered and received in evidence, 
over the objection and exception of the defendants. It described car 
No. 23540, initialed S. A. L., and gave its contents as certain packages 
of automobile tires, with other goods. 

We are of opinion that no proper foundation was laid for receiving 
these papers in evidence. They were clearly hearsay, and, as we think, 
prejudicial to the rights of the defendants. Crowell" Brothers v. Pan- 
handle G. & E. Co. (C. C. A.) 271 Fed. 129; Granzow v. United States 
(C. C. A.) 261 Fed. 172; Phillips v. United States, 201 Fed. 259, 120 
C. C. A. 149; Ency. Ev. vol. 2, p. 868. 

We find no other error in the record, but, on account of the errors 
above mentioned, the judgment must be reversed, and the case re- 
manded to the court below, with direction to grant the defendants a 
new trial. 

It is so ordered. 

HOOK, Circuit Judge, participated at the hearing of this cause, but 
died before a conclusion was reached and the opinion was prepared. 



THE R. G. TOWNSEND. 

(ClrcQlt Court of Appeals, Second Circuit January 18, 1922.) 

No. 106. 

1. Collision «s>95(l)~Scow owner assumed risk of Ice, but not of colllsloii, 

due to insufflclent power of tug. 

A scow owner assumed all risk of damage to the scow produced by 
ice, by consenting that she be towed with the iced condition of the 
water; but he did not assume rislcs of coUision with other Fessels, due 
to insufficient power of the tug having charge of the tow. 

2. Collision ^=>95(2)— Steam tug held at fault In endeavoring to navigate with- 

out assisting tug. 

The steam tug R. G. Townsend was at fault In endeavoring to navi- 
gate New York Harbor during an Ice floe with 11 scows In tow, with- 
out an assisting, tug, and was liable for the collision of a scow with 
a vessel in the harbor. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Libel in admiralty by Donald J. Sargent against the steam tug R. 
G. Townsend, her engines, etc. ; the Cornell Steamboat Company, claim- 
ant. Decree for claimant, and libelant appeals. Reversed. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(Robert S. Erskine, of New York City, of counsel), for appellee. 

4s»For other eases ^ee same topic ft KET-NXJMBBR Id mil Key- Numbered Digests ft Indezes 
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Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. The appellant is the managing owner of 
the scow Willis G. Townes. The appellee owned the steam tug R. G. 
Townsend, which is 80 feet long, 8 feet 5 inches in depth, and M) years 
old. On the 23d of January, 1918, the R. G. Townsend left Edgewater 
about 9:30 o'clock p. m., having 11 scows in tow, loaded with coal bound 
for Newton Creek. The scows were made up in tiers, three abreast. 
The Townes was the starboard hawser scow. The winter of 1917-1918 
was one of the coldest experienced in and about the harbor and river 
of New York, and the ice floe was very heavy. At the time in ques- 
tion the river was filled with ice, and in navigating the tow went down 
the Hudson river on the ebb tide. The Townsend endeavored to nav- 
igate the flotilla without assistance. When she reached about oppo- 
site Fifty-Fourth street, Manhattan, she became wedged in the ice and 
drifted down with the tide. Then the flotilla became unmanageable and 
the bow of the Townes came in collision with a steamship anchored off 
the Delaware & Hudson piers at Wcehawken. Before the collision, 
the flotilla had drifted about a mile. After the collision, the Townsend 
drifted down on the New York side of the anchored steamship and her 
tow went down on the Jersey side. Thereafter three steam tugs be- 
longing to the appellee came to the assistance of the Townsend and her 
tow. The Townes was taken in tow by one of the tugs, and while upon 
a course toward the Jersey flats sank off the pier of the' Central Rail- 
road of New Jersey. The weather was clear for seeing lights, and 
the steamship lights were observed by those in charge of the Townsend, 
as well as the master *of the scow Townes. 

[1] Fault is charged against the steam tug, because she had insuffi- 
cient power to safely handle the boats she had in tow; also because, 
under the circumstances, she attempted the navigation alone. The scow 
owner was desirous of making delivery of the coal, and undoubtedly 
assumed all risks of damage to the scow produced by the ice in his 
permission and consent that she be towed with the ice condition of the 
waters ; but he did not assume risks of collision with other vessels, due 
to the insufficient power of the steam tug having charge of the tow. 
Those in charge of the Townsend had full knowledge of the condition 
of the ice, and should have had regard of the number of boats which 
she attempted to tow. The manager of the steamboat company ac- 
knowledged that he knew the ice conditions as they prevailed when the 
left Edgewater on the night in question, and that there was never ex- 
perienced an ice floe heavier in New York harbor than at this time. 
Still he permitted the Townsend to go out without a helper. He also 
testified that the Townsend had 14 boats in tow from Edgewater, 
and that it was the custom of the tug to go down the North River with 
the ebb tide, and go into the East River with the first of the flood tide. 
The Townsend could make no headway with her tow against the tide, 
and she towed with the tide always. The manager says the Townsend 
could not tow against the tide with 2 of these boats. It is plain that 
the master of the Townsend had full knowledge of the ice and tide 
conditions. 
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[2] We think the steam tug was at fault in endeavoring to navi- 
gate, without an assisting tug, this large flotilla of scows in view of the 
ice condition of the river. While the Townsend may have undertaken 
this work on former occasions with safety, the danger arising from 
heavy ice was too apparent this time. It was always present. Those 
in charge knew that she did not have sufficient power to take her tow 
through the ice. They were content to proceed down the river with 
the tide. While ordinarily the duty of a helping tug may be to take 
boats out of the tow, in these unusual conditions the contract for tow- 
ing had implied therein the requirement of doing more than drifting 
with the tide. These conditions of ice were what ought to have been 
expected by a prudent navigator, in view of the weather. The master 
was charged with the knowledge of the tide and its set, and, if he was 
caught in heavy ice, the tug in tow must go whither the tide set. It 
was ebb tide that brought about the collision. The Townsend first 
met conditions involving extreme peril, and went out into the heavy 
ice, and then foimd itself unable to change the direction of her tow, 
and was carried by the ebb tide into collision with the steamship. The 
owner of the scow did not assume the risk of such navigation. It was 
not implied in the contract of towing. The collision was due to faulty 
navigation and a breach of the employment for towing. 

We think the libelant should have a decree. 

Decree reversed. 



DICKSON ▼. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit December 31, 1921.) 

No. 5815. 

1. Army and navy ^=»4(V--ClrcumstaiieeB must be eotMildered to d eterm iMl pg 

wbetber wor^ were attemirt to cause moi^iiy. 

Where words spoken by defendant are alone relied on as constituting an 
attempt to cause insubordination or mutiny in the military forces, the 
circumstances under which they were spoken must be considered in de- 
termining whetlier the words were of such a nature as to violate Espion- 
age Act June 15, 1917, tit. 1, | 8 (Comp. St. 1918, Comp. St Ann. Supp. 
1919, i 10212c). 

2. Army and navy <$»40 — Words spoken to pereon not subifeet to military serv- 

lee lield Insufficient to sustain oonviction. 

Where the indictment charged that the words alleged to have con- 
stituted an attempt to cause mutiny In the military forces were spoken to 
a named individual who was not shown to be subject to military call, and 
there was no showing that the words were Intended to be heard by any 
one else, a conviction for attempt to cause mutiny in the military forces 
cannot be sustained. 

In Error to the District Court of the United States for the Southern 
District of Iowa ; Martin J. Wade, Judge. 

Elmer G. Dickson was convicted of violating the Espionage Act, and 
he brings error. Reversed and remanded, with instructions to dis- 
charge the defendant. 

^s»For «ther eases see same topic A KBT-KTJMBBR Id all Key-Numbered DtgeeU A lAllesM 
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Jo R. Jaques, of Ottumwa, Iowa (W* D. Tisdate, of Ottumwa, Iowa, 
on the brief), for plaintiff in error. 

E. G. Moon, U. S. Atty., of Ottumwa, Iowa Qohn C. De Mar, Asst 
U. S. Atty., of Des Moines, Iowa, on the brief), for the United States. 

Before HOOK, Circuit Judge, and TRIEBER and NEBLETT, 
District Judges. 

NEBLETT, District Judge. PlaintiflF in error, hereinafter called 
defendant, was indicted on seven counts, charged with the violation of 
section 3, title 1, of the Espionage Act, approved June 15, 1917. 40 
Stat. 217, c. 30 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c). 
He was found guilty on the second count, and sentenced to pay a fine 
of $5,000 and costs of prosecution. The second count charges him 
with unlawfully attempting to cause insubordination, mutiny, disloyalty, 
and refusal of duty in the military forces of the United States, by coun- 
seling and advising one G. E. Chapman that the American boys did not 
have to go to Germany to fight, that there was no law to compel them 
to go, and that if they would rise up in arms they would not have to 

fj ; the said G. E. Chapman then having a son serving in the United 
tates Army. 

At the close of the evidence for the United States, and the close of all 
the evidence, the defendant moved for an instructed verdict of not 
guilty on count 2 : 

''Because there is no enrldence that the defendant did unlawfully, wUlfuUy 
and feloniously attempt to cause Insubordination, disloyalty, mutiny and 
refusal of duty in the military forces of the United States as therein alleged, 
and the evidence in legard to the charge, made in count 2 is insufficient to 
sustain a verdict of guilty." 

The question of the insufficiency of the evidence to sustain a verdict 
was also raised by defendant's motion in arrest of judgment. These 
motions were overruled, and proper exceptions saved to the court's 
ruling thereon. These rulings are assigned as error. 

The evidence shows that defendant made the statements charged 
to have been made by him in count 2 to G. E. Chapman, in West Grove, 
Iowa, on or about June 30, 1917. Defendant's conversation, in which 
the statements were made, was addressed to Chapman, and according 
to. the evidence a part of it was heard by Alma Waybill, Finley Collins, 
and MrA. Spouse. It does not appear, from the circumstances under 
which the defendant had the conversation with Chapman, that he ad- 
dressed his remarks to any of these parties, or knew or intended that 
any one except Chapman should hear them. There is no averment in 
the indictment that the remarks were publicly made, or made to any one 
except Chapman. If there was any attempt to commit the offense 
charged in the second count of the indictment, the act constituting such 
an attempt was the conversation with Chapman. It is not shown that 
Chapman was between the ages of 18 and 45 years, or subject to mili- 
tary service and it will be presumed that he was not. 

[11 Where words alone are relied upon as constituting an attempt 
to cause insubordination, disloyalty, mutiny, and refusal of duty in the 
military forces of the United States, the circumstances under which 
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they are made must be considered. If they are not used in such 
circumstances, and are not of such a nature, as to create a clear and 
present danger that they would bring about results denounced by the 
act of Congress, there is no crime committed. Schenck v. United 
States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470; Fontana v. United 
States (C. C. A.) 262 Fed. 283 ; Doll v. United States, 253 Fed. 646, 
165 C. C. A. 272. 

[2] We do not think it would naturally follow, nor is it reasonable 
to infer, that the utterances of the defendant made to Chapman, who 
was not subject to military duty, in a private conversation, would 
cause disloyalty, insubordination, mutiny, and refusal of duty. His 
request for a directed verdict should have been granted. 

The conclusions reached above dispose of die case, and it is not 
necessary to consider the other assignments of error. The judgment 
below must be reversed, and the case remanded to the court below, 
with instructions to discharge the defendant. 

Judge HOOK participated in the hearing of this case and concurred 
in the conclusion reached, but died before the opinion was filed. 



HIND et al. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Ck>urt of Appeals, Ninth Circuit. February 6, 1922.) 

No. 3690. 

Telegraphs and telephones «s>67(&)-*Damaoes for error in business message 
limited to actual loss. 

A cablegram from London to plaintiffs in San Francisco, making an 
offer for a cargo of barley, '^including war risk,*' was changed in transmiB- 
sion by defendant telegraph company, so as not to require plaintiffs to 
pay the war risk insurance, and was accepted and the barley shlpi>ed and 
paid for. Later plaintiffs were compelled to pay the insurance, which 
amounted to about $7,000» in accordance with the terms of the actual 
offer, and brought suit for its recovery. Held, that they were entitled 
to recover any actual damages sustained by reason of the mistake, but 
that, it being admitted that they made a profit on the sale, in the ab* 
sence of evidence that they could have sold for a higher price, no actual 
damages were shown which warranted a recovery. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Action at law by George U. Hind and James Rolph, Jr., against 
the Western Union Telegraph Company. Judgment for defendant, and 
plaintiffs bring error. Affirmed. 

The plaintiffs were grain merchants at San Francisco. They had barley 
to sell. On February 24, 1916, they sent their agents in London a message 
offering a cargo of barley at 63s. 9d., "including war risk insurance," mean- 
ing that the sellers would pay the war risk insurance. 'On the following day 
the agents replied that buyers declined the offer, but thcy submitted an offer 
to purchase the barley at 62g. 6d., "including war risk," meaning thereby 
that the sellers would pay such insurance. The message, in its transmission 

^s»For other cftses see same topic 'ft KBY-NUMBBR in all Key-Numbered Dlsests A Indexes 
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from New York to San Francisco over defemdant's lines, was altered by the 
Insertion of the word •*not" before the words "including war risk." The 
plaintiffs accepted the offer as it came to them and without knowledge of 
the alteration, and they shipped the barley and received therefor the pur- 
chase price of 62s. 6d. Later they were required to pay the war risk insur- 
ance in the sum of $6,970.54. To recover that sum they brought action against 
the defendant, alleging in their complaint that the defendant failed to exer- 
cise reasonable care, and was grossly negligent in transmitting the message, 
and that they, the plaintiffs, would not have accepted the offer if it had 
come to them in its original terms. Tbe cause was submitted to the court 
below upon an agreed statement of facts, and thereupon judgment was ren- 
dered for the defendant Among the stipulated facts are these: That the 
plaintiff received a profit of $30,000 on the sale, that on or about the date 
of the transactioa there was no particular market price for barley, and that 
the price the plaintiffs actually received was tb^ best which their agents 
could secure at that time. It was further stipulated that <me of the plain- 
tiffs would have testified that the plaintiffs would not have accepted the offer 
set forth tn the message, if the same had been transmitted as filed by the 
agents. 

Andros & Hengstler and F. W. Dorr, all of San Francisco, Cal., for 
plaintiffs in error. 

Beverly L. Hodghead, of San Francisco, Cal., and Francis R. Stark, 
of New York City, for defendant in error. 

Before GILBERT, ROSS, and. MORROW, Circuit Judges. 

GILBERT, Circuit Judga (after stating the facts as above). We can 
see no ground on which it can be held that the defendant's error in 
transmitting the message should inure to the benefit of the plaintiffs. 
They lost nothing by the error, notwithstanding that they failed to re- 
<:cive all that they expected to get. It is true, as the plaintiffs argue, 
that they parted with the barley on the understanding that they were 
not to pay the war risk insurance, but the fact that they parted with 
the grain on that understanding is not a controlling consideration. It 
was necessary for them to show that they were actually damaged by 
parting with the barley. They were damaged if they could show that 
they could have sold the barley at a price higher than that which they 
received ; otherwise not. There is nothing to show that they could have 
sold the barley at a greater advantage to themselves, or that after part- 
ing with the same they could not have purchased other barley at the 
same, or even at a lower, price. Western Union Tel. Co. v. Hall, 124 
U. S. 444, 8 Sup. Ct. 577, 31 L. Ed. 479; Western Union Tel. Co. v 
Waxelbaum, 113 Ga. 1017, 39 S. E. 443, 56 L. R. A. 741 ; Mickelwait 
v. Western Union Tel. Co., 113 Iowa, 177, 84 N. W. 1038; Acheson 
v. Western Union Tel. Co., 96 Cal. 641, 31 Pac. 583. 

The plaintiffs cite Reed v. Western Union Tel. Co., 135 Mo. 661, 37 
S. W. 904, 34 L. R. A. 492, 58 Am. St. Rep. 609, a case in which the 
plaintiff was misled into selling land upon a telegraphic offer of $1,300, 
which had been chatiged in transmission to an offer of $1,900. She 
sued to recover $600 as damages. The court held that she was enti- 
tled to recover damages from the telegraph company, measured, how- 
ever, not by the false figures in the dispatch, but by the actual market 
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value of the land. That decision is applicable here. The plaintiffs 
are entitled to recover only actual damages, measured by what they 
actually lost. 
The judgment is aflSrmed. 



In re FRANKLIN TRACTOR C0« 

(Clreait Court of Appeals, Sixth Circuit February 18, 1922.) 

No. 3676. 

Bankrupty ^=>l 26— Election of truetee by votee cast under proxies hold by of- 
floer or attorney of bankrupt not neoessarily void. 

There is no hard and fast rule whidi renders void the election of trustee 
for a corporation by the votee of proxies held by an officer or the attorney 
for the corporation, and where the proxies were given without solicitation, 
no charge of fraud or collusion is made, and the election has been coa- 
firmed by the action of the!* referee and the District Court, it will not be 
set aside by the appellate court 

Petition for Revision of an Order of the District Court of the United 
States for the Southern District of Ohio ; John E. Sater, Judge. 

In the matter of the Franklin Tractor Company, bankrupt On 
petition to revise order of District Court. Affirmed. 

Frank E. Burnett, of Cincinnati, Ohio, for petitioners. 

Oliver G. Bailey, of Cincinnati, Ohio, for respondents. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Petition to revise an order affirming an order of 
the referee which confirmed the election of a trustee. The election is 
assailed as invalid, for the reason that votes of creditors to an extent 
necessary to the election were cast under proxies held by either the 
president and general manager of the bankrupt corporation or its at- 
torneys. The bankruptcy had been preceded by a receivership. Dis- 
trict Judge Sater in refusing to set aside the order of the referee said: 

"There is no evidence, outside of the statement of counsel, to sustain the 
petition for review, excepting such as is found in the certificate of the referee. 
It appears that [the bankrupt's president and general manager] shortly prior 
to the bankruptcy proceedings became the president of the bankrupt company 
and under the receivership acted as its manager. Shortly prior, also, to the 
receivership, the firm [of attorneys referred to] advised in reference to the 
bringing of receivership proceedings and subsequently acted for the receiver. 
There is no evidence that either [the president] or any member of ttie law 
firm ever asked any creditor for a power of attorney to vote on the election 
of a trustee in bankruptcy. Whatever powers were given to [the president] 
or to any such attorneys were given voluntarUy by creditors and without any 
direction as to how the persons holding such powers of attorney should vote. 
The name of Meeker [the trustee elect] was not suggested for the position of 
trustee until the day before the election was held, nor was there any determi- 
nation to vote for him until about the time the vote was cast, when, as be- 
tween him and the other candidate [the president] and the member of the 
legal firm holding proxies concluded to vote for Meeker. There is no charge 
of collusion or bad faith, or that Meeker is not a competent person to act as 
trustee. The referee, who was cognizant of all that had occurred, approved 
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Meeker's election, mnd I am not disposed to disturb it It may be said, how- 
ever» that the conclusion reached is not to be construed as establishing a rule 
for this district The danger arising from the officers and counsel of a cor- 
poration exercising the controlling power in the election of a trustee is great 
and not to be encouraged. £ach case, however, must stand upon its own facts, 
and, in the absence of any charge of wrongdoing, I have concluded in this In- 
stance to let the election stand, and for the further reason that the trus- 
tee elected and the persons casting the decisive vote are all of good repute. 
The trustee should exercise caution that no favoritism in behalf of any 
creditor, or prejudice against any one, is shown." 

Upon this record we are not disposed to disturb the concurrent ac- 
tion of the referee and District Judge. There is no hard and fast rule 
voiding an election merely because the decisive votes were cast under 
proxies held as here. There is nothing to indicate that such measure 
of judicial discretion as was vested in those officers has been improp- 
erly exercised. We are content to rest our affirmance upon the reasons 
given by the District Judge for his action, which we think supported 
on principle and authority. 



GONQ SIC OR V. WHITE, Commlssloaer of Innigratloa. 

(drcnit Court of Appeals, Ninth Circuit Fobruary 13, 1922.) 

No. 3774. 

Aliens ^s»32 (9)— Record held to show fair hearing on olaln of Chinese that he 
was son of eltlzen. 

A record, showing that a Chinese, who claimed the right to enter as the 
foreign-bom son of a citizen, had a hearing before a board of special in- 
quiry, at tbe dose of which he was allowed 10 days' further time for ad- 
ditional eridence, of which he did not avail himself, and that the entire 
record was forwarded to the Secretary of Labor, before whom the appli- 
cant was represented by attorneys, shows that he was afforded a fair 
hearing. 

Ai^eal from the District Court of the United States for the First 
Division of the Northern District of California. 
^ Habeas corpus by Gong Sic Or against Edward White, as Commis- 
sioner of Immigration of Port of San Francisco, to procure discharge 
from an order for deportation. From a judgment denying relief 
sought, applicant appeals. Affirmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellant, 
John T. Williams, U. S. Atty., and Ben F. Geis, Asst. U. S. Atty., 
both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. ' 

ROSS, Circuit Judge. The appellant claimed to be entitled to ad- 
mission to the United States as the foreign-bom son of a Chinaman 
named Goncf Bing Gow, whose citizenship here is not questioned. They 
arrived at the port of San Francisco on the same ship, and the right of 
the alleged son to enter this country was questioned, on the ground that 
the relationship did not, in fact, exist, which question came on for 
hearing before a board of special inquiry under the statute of the 
United States upon the stibject, before which it appears from the rec- 
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ord testimon)r in behalf of the applicant was heard, first, on December 
27, 1920, and again on the next day, at which time, the board not being 
satisfied that the relationship claimed was established, allowed the ap- 
plicant 10 days' further time within which to introduce further evidence 
in his behalf, and thereafter, to wit, on January 3, 1921, being notified 
by his attorney that no further .evidence would be introduced, and 
asking that final action be taken, the board on January 11, 1921, entered 
an order denying the applicant admission, and advising him of his 
right of appeal. 

Such appeal was taken January 13, 1921, and the record, including 
all the erfiibits that were introduced, was forwarded to the Secretary 
of Labor, before which officer the applicant was represented by attor- 
neys, who filed a brief in his behalf, and who subsequently were granted 
an oral argument before the Secretary. The result was that the Sec- 
retary of Labor affirmed the action of the board of special inquiry, 
and tile applicant directed accordingly to be deported. We see in the 
record no ground for the sole contention here made that the applicant 
was not afforded a fair hearing before the officers of the Immigration 
Department. See Jeung Bock Hong v. White, 258 Fed. 23, 169 C. C. 
A. 161 ; Quock Ting v. United States, 140 U. S. 417, 420, 11 Sup. Ct. 
733, 851, 35 L.Ed. SOL 

The judgment is affirmed. 



In re BERNARD.* 



(District Ckrart, B. D. New York. Dec^nber 12, 1921. Supplemental Opinion, 

December 19, 1921.) 

1. Bankruptcy ^=s>424— Jodgmeni; based on priw Judgment for libel beld not 

^cliargeaMe. 

A Judgment, based on a prior Judgment for libel, held not a debt dis- 
chargeable in bankruptcy, tbongh the pleadings on which the second judg- 
ment was rendered did not disclose the nature of the original cause of 
action, but to retain its character as a Uability for willful or malicious 
injury, within Bankruptcy Act, J 17(2), being (3omp. St | 9601(2). 

Supplemental Opinion. 

2. Bankruptcy ^=>424— Judgment for libel held not dischargeable. 

The fact that the defendant in a judgment for Ubel was confined within 
prison limits on a body execution, under the law of New York, held not 
an expiation which reUeved the judgment of Its character as one for 
a maUdous injury, not dischargeable in bankruptcy. 

In Bankruptcy. In the matter of William Bernard, bankrupt. On 
motion to expunge claim from schedules as one not dischargeable. 
Granted. 

Milton P. Kupfer, of New York City, for moving creditors. 
Tripple & Plitt, of New York City, for bankrupt. 

GARVIN, District Judge. This is a motion by Leo Frank and 
Israel De Keyser to expunge from the schedules filed by the bankrupt 
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the claim of the moving parties, consisting of a judgment in the sum 
of $3,788.43 ; the motion being made upon the ground that the debt 
is neither a provable nor a dischargeable claim herein. 

The applicants recovered a judgment against the bankrupt on Feb- 
ruary 19, 1909, for the sum of $2,151.41 in an action for libel. After 
supplementary proceedings upon said judgment had been instituted, 
defendant filed a petition in bankruptcy in the United States District 
Court for the Southern District of New York. A stay of examination 
in said supplementary proceedings granted by the District Court was 
later vacated, and the examinations in supplementary proceedings - 
were directed to proceed. They were thereafter closed. The defend- 
ant was never discharged in bankruptcy. In September, 1921, an action 
was brought upon said judgment in the Supreme Court of the state 
of New York, and judgment was duly entered therein against the bank- 
rupt on October .20, 1921, for the sum of $3,788.43. 

Within a few days thereafter, the bankrupt filed the pending peti- 
tion in bankruptcy, seeking a discharge from said judgment. Subse- 
quent to the judgment recovered February 19, 1909, the bankrupt 
was arrested thereunder and confined within the jail limits of New 
York county for a period of six months ; this being prior to the judg- 
ment of October 20, 1921. 

[1] It is well settled that a judgment for libel is not a discharge- 
able debt. Thompson v. Judy, 169 Fed. 553, 95 C. C. A. 5t, 22 Am. 
Bankr. Rep. 154, McDonald v. Brown, 23 R. I. 546, 51 Atl. 213, 58 L. 
R. A. 768, 91 Am. St. Rep. 659, 10 Am. Bankr. Rep. 58, National Sure- 
ty Co. V. Medlock, 2 Ga. App. 665, 58 S. E. 1131, 19 Am. Bankr. Rep. 
654. The applicants claim that, inasmuch as the original judgment was 
predicated upon liability for a malicic^us act, the malicious nature of 
the liability remained unchanged, in spite of the fact that the judg- 
ment now involved was recovered upon an existing judgment. This 
would seem to have the support in authority. Peters v. United States. 
177 Fed. 885, 101 C. C. A. 99; Thompson v. Judy, supra; In re Kuf- 
fler (D. C.) 155 Fed. 1018; Boynton v. Ball, 121 U. S. 457, 7 Sup. Ct. 
981, 30 L. Ed. 985 ; McDonald v. Brown, supra. 

In Thompson v. Judy, supra, it was stated : 

**rhe contention of the appellant is that when a judgment has been ob- 
tained, the llabUity ia merged therein, and the claim no longer adheres to the 
liabUity, bnt is transmuted into another species of right, which was excepted 
by the original act, but, since the amendment, is no longer excepted. But 
notwithstanding the ingenuity of the argument by which tliis contention is 
sought to be maintained, we are of opinion that the intention of Congress was 
to declare that such liability should be excepted whether a judgment had been 
rendered upon it or not. The general doctrine of merger of the cause of action 
by judgment cannot, of course, be disputed. No suit or proceeding can there- 
after he brought upon the original liability, but only for the enforcement of 
the judgment. The power of the court cannot be again invoiced to adju- 
dicate the question of liability. It is for the Interest of the public that litiga- 
gation shall come to an end, and the inconvenience of preserving the origiunl 
liability as a continuing cause of action would be great. The pursuit must 
proceed along the line adopted, and the satisfaction of the claim must be 
sought through the judgment. But this rule of law prevails only to the ex- 
tent that the reason for it exists. It does not prevent the recognition in the 
Judgment of the attributes of the original cause of action. For the pun>osi's 
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of relief; the Judgment embodies those attributes and gives ground for tbeir 
enforcement The rights of the parties are established, and are in no wise 
diminished thereby. So, when the judgment is general in form, it is often 
necessary to go behind it and see upon what liability it is founded, to the end 
that the characteristics of the cause of action may be impressed upon it 
♦ ♦ ♦ Now, we cannot resist the impression that Congress in making this 
amendment was looking to the substantial nature of the liability, and regarded 
the question as to whether a judgment had been rendered upon it as imma- 
terial, that its intrinsic nature had not been altered and was in reality the 
cause of action intended by the original exception, and that Congress meant 
to protect that from the discharge. Apparently the requirement in the original 
act that the daim should have been reduced to judgnient was intended to 
obviate the delay which a proceeding in the bankruptcy court for the liquida- 
tion of the damages would involve. And. finally, it would seem, that in plain 
English a Judgment on such a cause of action is a 'liability* therefor." 

There is no merit in the contention that the defendant was confined 
to jail limits under a body execution has had the effect of a satisfac- 
tion of the judgment. The motion to expunge the claim is granted, 
and the applicants are permitted to proceed to the collection of the 
judgment in the state courts in such manner as is provided by law. 

Whether the defendant may be imprisoned again under process is- 
sued by the state court must be submitted to the latter tribunal for 
determination. 

Supplemental Opinion. 

[2] The attention of the court has been called by counsel to this 
statement appearing in the foregoing opinion: 

''There is no merit in the contention that the defendant was confined to 
jaU limits under a body execution has had the effect of a satisfaction of the 
Judgment" 

Three words were inadvertently omitted. The opinion should read : 

"There is no merit in the contention that the fact that the defendant was 
confined to Jail limits under a body execution has had the effect of a satis- 
faction of the Judgment" 

But, further, neither party contended that such confinement had had 
the effect of such satisfaction, and what the court intended to decide, 
and does now decide, was that plaintiffs have the same rights under 
the second judgment as under the first; more specifically, that the con- 
finement to jail limits under the first judgment did not expiate the 
malicious character of the original injury. 

There was no election by the plaintiffs, vdien they brought suit upon 
the first judgment and failed to set forth the facts upon which said 
judgment was predicated, to waive the malicious character of the origi- 
nal injury. 
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O'NEIL V. CO-OPERATIVE LEAjQUE OF AMERICA* 

(District Ooart, M. D. Pennsylyania. Mardi 10, 1922.) 

No. 313. 

1. Courts ^s9280«-^arfsillotloi nnvt afRrnativvly appear. 

Tbe Unitetl States District Court has no jurisdiction, exceiit tbat con- 
ferred by the Constitution and Laws of the United States, and a cause is 
presumed to be without its jurisdiction, unless the contrary affirmatively 
appears. 

2. Courts «=3»23, 37<l)«Jurl8dlotloR cannot be oonferred by ooneent or waiver. 

When Jurisdiction of the United Staites District Oourt dQ;>ends on dl- 
rerse citizenship, the absence of facts in the record showing the required 
diversity is fatal, even if the parties fall to call attention to the def^t, 
or consent that it be waived, since consent cannot cpnfer jurisdiction. 

3. Courts ^sb272— Plaintiff can eleet to ene In own dletriet. If Jnrlsdtctlon depends 

on diversity of oltlzenehlp. 

Under Judicial Code, § 51 (Oomp. St | 1083), proTiding that in a civil 
suit, where jurisdiction is founded on diversity of dtirenship only, suit 
shall be brought only in the district of the residence of either the plain tiff 
or the defendant, the plaintiff, where jurisdiction depends on diversity of 
citizenship, may bring It dther in the district of the defendant or in 
his own district, if defendant can be there served. 

4. Courts 4=s>3l5-^Unlnoorporated assooiatlon has oltlzenehlp -of its members. 

An unincorporated a880cia,tion has no citizenship by reason of its or- 
ganization, and its citizenship for jurisdictional purposes is dependent on 
that of its members. 

5. Courts ^s>27»-BIII ehowtag neither plAlntlff hor defendant resides within dls- 

trlot defeats Jorisdlotlon. 

A bill, in a suit where jurisdiction depends on diversity of citizenship, 
which shows that plaintiff was a citizen and resident of another state, 
and that the members of defendant unincorporated association were citi- 
zens of another district in the same state as the district of suit, affirma- 
tively shows that the court has no jurisdicticm, and must be dismissed. 

In Equity. Snh by Daniel J. O'Neil against the Co-Operative League 
of America. On excq)tions to the master's report. Bill dismissed for 
want of jurisdiction. 

Andrew B. Dunsmore, U, S. Atty., of Wellsboro, Pa., for plaintiff. 
C. R. Savidge, F. A. Witmcr, and J. P. Carpenter, all of Sunbury, 
Pa,, and H. E. Elliott,, of Cleveland, Ohio, for defendant. 

WITMER, District Judge. The bill alleges that the plaintiff, Daniel 
J. O'Neil, is a citizen of 3ie state of New York; the defendant the 
Co-Operative League of America is "an unincorporated association duly 
organized and existing under the laws of the state of Pennsylvania 
with its home office in the county of Allegheny, said state, doing busi- 
ness there and elsewhere in the state and in this district; and that the 
persons comprising said association and in charge of the offices thereof 
are citizens and residents of the state of Pennsylvatiia, county of Al- 
legheny," 

[1,2] It is the duty of the court to inquire whether the showing 
made entitles the plaintiff's case to consideration here. The jurisdic- 
tion of this court is limited, in the sense that it has no jurisdiction ex- 
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cept that conferred by the Constitution and laws of the United States, 
and a cause is presumed to be without its jurisdiction, unless the con- 
trary affirmatively appears. It is well established that when jurisdic- 
tion depends upon diverse citizenship, as in this case, the absence of 
sufficient averments or of facts in the record showing such required 
diversity of citizenship is fatal and cannot be overlooked by the court, 
even if the parties fail to call attention to the defect, or consent that 
it may be waived. Mansfield, C. '& L. M. Ry. Co. v. Swan, HI U. S. 
379, 4 Sup. Ct. 510, 28 L. Ed. 462; Martin v. Baltimore & Ohio R. 
Co., 151 U. S. 673, 689, 14 Sup. Ct. 533, 38 L. Ed. 311; Powers v. 
Chesapeake & Ohio Ry., 169 U. S. 92, 98, 18 Sup. Ct. 264, 42 L. Ed. 
673. In the case of Minnesota v. Northern Securities Co., 194 U. S. 
48, 63, 24 Sup. Ct. 598, 601 (48 L. Ed. 870) it was said: 

"Consent of parties can never confer Jurisdiction npon a federal court If 
the record does not affirmatively show Jurisdiction In the Circuit Court, we 
must, upon our own motion, so declare and make such order as wlU prevent 
that court from exercising an authority not conferred ^ * * by statute.'* 

The record here not only fails to set forth averments conferring 
jurisdiction, but it affirmatively discloses facts clearly indicating the 
contrary. 

[3] The jurisdiction of the United States District Court is fixed by 
the Judicial Code of March 3, 1911, c. 231, § 51, U. S. Stat, at Large, 
volume 36, page 1067, Federal Statutes Annotated Supplement 1912, 
volume 1, p. 153 (Comp. St. § 1033), wherein it is provided: 

"Except as provided in the five succeeding sections, no person shall be ar- 
rested in one district for trial in another, in any civil action before a Dis- 
trict Court; and, except as provided tn the six succeeding sections, no dvU 
suit shaU be brought In any District Court against any person by any 
original process or proceeding In any other district than that whereof he Is 
an Inhabitant; but where the Jurisdiction is founded only on the fact that 
the action is between citizens of different states, suit shall be brought only 
In the district of the residence of either the plaintiir or the defendant.** 

It is evident from the language employed that a person can be sued 
only in the court of the district whereof he is an inhabitant, unless 
the sole ground of jurisdiction is founded on diversity of citizenship 
of states, in which event the plaintiff may elect to bring his action either 
in his own district or that of the def en<fant. The last clause is by way 
of proviso to the next preceding clause, which restricts the jurisdiction 
to the defendant's resident district, and it, the proviso, extends the 
right of the plaintiff to sue under certain circumstances in the dis- 
trict of his own residence; that is, when both of the parties plaintiff 
and defendant, are citizens of different states. The purpose of the 
proviso is to afford the plaintiff the same advantage of litigation in his 
own district that the defendant has, if he can there obtain service of 
process. 

[4, 6] The defendSmt, it is said, is an unincorporated association duly 
organized and existing under the lawjs of Pennsylvania. It is not a 
body corporate, created by the state, and thus a citizen by reason of 
its incorporation. Its citizenship for jurisdictional purposes is de- 
pendent on its members comprising the association (Thomas v. Board 
of Trustees of Ohio State University, 195 U- S. 211, 25 Sup. Ct. 24, 
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49 L. Ed. 160; Saunders v. Adams Express Co. [C. C] 136 Fed. 494), 
who it is alleged are citizens of Allegheny county, this state, beyond the 
limits of this federal judicial district. The conclusion reached by the 
learned master, that the contract sought to be annulled is a binding 
legal obligation, would no doubt be affirmed ; but, in view of the deci- 
sion reached, an opinion need not be expressed. 
The bill is dismissed. 



In re SHANIN. 

(District Court, D. Massachusetts. March 15, 1922.) 
No. 58884. 

1. Aliens «=8>62-^*W6ll dlsposfld" toward government refers to mental attitude. 

Within Naturalisation Act» I 4, par. 4 (Comp. St. | 4352), requiring an 
applicant to be well disposed to the good order and happiness of the 
United States, the expression ''well disposed" refers particularly to the 
mental attitude of the applicant, with intent to exclude from citizenship 
persons disbelleTing in our form of government or hostile to it 

2. Aliens <s=s>62— *'Attaehed to principles of Censtltntlon" Implies willingness to 

support them. 

Within Naturalization Act, f 4, par. 4 (Ck)mp. St | 4352), the provision 
requiring petitioner to be attached to principles of the Constitution means 
attachment to the principles of free government, and "attachment" is 
a stronger word than "well disposed," used later in the section, and 
implies a depth of conviction which would lead to active support of the 
principles In ^question. 

3. Aliens <&=»62— blalm of exemption from draft held to disprove attachment te 

Constitution. 

The fact that an alien, who was unmarried and without dependents, 
claimed exemption from draft during the war as a nondeclarant alien, 
and shortly after the Armistice filed his declaration of intention, relying 
on the period of the war as part of the period of residence entitling him to 
naturalization, is sufficient to show that he is not attached to the prin- 
ciples of the Constitution, and not entitled to naturalization. 

4. Aliens ^s»62— Legal right te claim exemption doee not prevent alien from ^ 

disproving attachment. 

The fact that an alien had a legal right to claim exemption from the 
draft and that the courts should not inquire Into his motives for ex- 
ercising that right, does not prevent such exercise, under the circum- 
stances of the case, from disproving that the alien was attached to the 
principles of our Constitution. 

Petition by Benjamin Shanin for naturalization. Petition dismissed. 
Homer Albers, of Boston, Mass., for petiticHier. 
The United States Attorney, for the United States. 

MORTON, District Judge. The facts are as follows: Shanin, the 
petitioner for naturalization, came to this country in 1912, being then 
17 years old, and he has since continuously resided here. At the 
time of our entry into the war he was unmarried and without depend- 
ents, a resident of Massachusetts. He registered under the draft, and 
in his questionnaire claimed exemption from military service as a non- 
declarant alien. Exemption was duly accorded to him on that ground. 
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About three months after the Armistice, on February 13, 1919, he made 
a declaration of intention to become a citizen of this country. On 
May 31, 1921, he filed the present petition based on that declaration. 
He is a student of law and desires to be admitted to citizenship, in 
order, among other reasons, to be eligible to the bar examination.^ 
He appears to be a man of good moral character ; the only objection 
made to his admission being based on his claim of exemption from mil- 
itary service here. 

The provisions of the Naturalization Act which are here in question 
read as follows : 

"It shall be made to appear to the satisfaction of the court admitting any 
alien to citizenship that immediately preceding the date of his application 
he haa resided continuously within the United States five years at least, 
and within the state or territory where such court is at the time held one 
year at least, and that during that time he has behaved as a man of good 
moral character, attached to the principles of the Constitution of the United 
States, and well disposed to the good order and happiness of the same. In 
addition to the onth of the applicant, the testimony of at least two witnesses, 
citizens of the United States, as to the facts of residence, moral character, 
and attachment to the principles of the Ck>nstitution shaU be required, and 
the name, plnce of residence, and occupation of each witness shaU be set 
forth In the record.*' Paragraph 4 of section 4, Act June 29, 1906 (Gomp. 
St t 4352). 

[1, 2] The expression "well disposed to the good order and hap- 
piness of the same" refers more particularly to the mental attitude 
of the petitioner toward this country, and doubtless was inserted in 
order to exclude from citizenship persons who disbelieve in the form 
of government embodied in our Constitution or are hostile to it. I see 
no reason to doubt that the petitioner is "well disposed to the good 
order and happiness of" this country. The present case appears to . 
turn on the preceding phrase, "attached to the principles of the Consti- 
tution of the United States." Attachment to the principles of the 
Constitution means, I take it, attachment to the principles of free gov- 
ernment which are embodied in that instrument. "Attachment" is a 
stronger word than "well-disposed." Used in this connection it im- 
plies, I think, a depth of conviction which would lead to active support 
of the principles in question, to doing one's share to maintain them. It 
is to persons holding such views, and to them only, that citizenship in 
this country is open. 

[3] If this be the correct interpretation of the statute, the petitioner 
is not entitled to admission. Although he had been for several years 
resident here at the time of the war, and was so situated that he could 
with a minimum of hardship render military service to this country, 
he was not willing to do so. His attitude was very different from that 
of many thousands of nondeclarant aliens, who waived exemption and 
served in its armies. Nevertheless he contends that the period during 
which he refused to serve should be included in the five years as to 
which it is necessary for him to show, not only that he resided here, 
but also that he was attached to the principles of the Constitution. 
Without imdertaking to say that a refusal to do military service would 
in every case and under all circumstances be convincing evidence of 
lack of such attachment, I think it is so in this instance. Moreover, the 
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petftioner made no declaration of intention until the danger of the 
war was passed, and then he speedily filed the one on which he now 
relies. It seems probable, in spite of his protestations to the contrary, 
that he withheld his declaration for the purpose of avoiding military 
service, which emphasizes his lack of attachment to the cotmtry, and 
amounts, perhaps, to a fraud on the law. 

[4] The petitioner contends that he exercised his l^fal rights, and 
that the court ought not to .inquire into die motives, whether creditable 
or the reverse, which actuated him in so doing. Subject to what is 
said in the preceding paragraph, I agree with this contention. The 
difficulty with the petitioner's case is that he does not appear to have 
been "attached to the principles of the Constitution," as those words 
are used in the statute, during the five years preceding the filing of his 
petition ; and I so find. 

Petition dismissed. 



MARCUOGi V. UNITED CAN CO., Ixm * 

(District CJourt, B. D. New York. October 19, 1921.) 



L Tradfr-majto and tradenames and unfair ecMiipetitiMi ^=s»70(4)— UnfiOr 
eompetitioQ by imitation of labels. 

Complainant, a manufacturer of tin cans for olive and cotton seed 
oil. who adopted and has nsed for several years a distinctive label by 
which his cans have become widely known to the trade, held entitled to 
an Injunction to restrain the use by a competitor on similar cans of a 
label which la, and was Intended to be> a practical r^roductioa of com- 
plainant's. 

t. Trade-maito and trade-names and vnftilr eompetitioD es»3(4)— Ideatifyin^ 
label hdd subject of proteetioo agahnt ImitatioD. 

Where a label was adopted by a manufacturer of cans to identify cans 
on which it is used as his product, the fact that It also identifies the con- 
tents of the can does not bar him from relief against tuifair competi- 
tion by a competitor by using imitations of his label. 

In Equity. Suit by Csesare Marcucci, doing business as the National 
Tin Can Manufacturing, against the United Can Company^ Inc. On 
motion for preliminary injunction. Granted. 

Fritz Ziegler, Jr., of New York City, for plaintiflf. 

Harry Aaron, of New York City, for defendant 

GARVIN, District Judge. Plaintiff moved for a preliminary in- 
junction in this action, enjoining defendant from committing acts of 
unfair competition. The motion was argued and briefs were to be sub- 
mitted September 28, 1921. None were received by me on that day, 
and after examining the papers I directed that a preliminary in* 
junction issue. It now appears that the briefs and an additional affida- 
vit were actually filed with the clerk of the court on the day mentioned 
and were not transmitted to me forthwith. I shall therefore consider 
the matter anew, and as though no decision had been rendered 

[1] The plaintiff is a manufacturer of tin cans of various sorts, 
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and the greater part of his output is sold to olive oil and cotton seed oil 
dealers. He began business in 1909, and has been successful. His 
sales during the year 1920 exceeded 2,000,000 cans. In 1912 he placed 
upon the market an olive oil can and a cotton seed oil can, with a dis- 
tinctive label by which his cans could be easily identified by the trade, 
and has continued to sell cans bearing these labels, with an increasing 
demand therefor, until his sales Were upwards of 35,000 per month. 
During this period he has been spending large sums in advertising cans 
bearing the label in question. The defendant was incorporated in 
1920, and in April, 1921, placed upon the market tin cans bearing labels 
which are practical reproductions, and intended to be such, of those 
which have been characteristic of plaintiff's cans. Defendant alleges 
that in November, 1886, one Gounelle r^stered a trade-mark in the 
United States Patent Office, which was used by him in his business as 
a dealer in oils, and which was similar to plaintiff's ; but, however this 
may be, it is equally clear that there is nothing to in&icate that, when 
plaintiff began to employ the labels, the Gounelle labels were in use. 
Indeed, the contrary appears. Defendant also alleges that a label simi- 
lar to that of plaintiff was registered in the United States Patent Office 
in 1908 by one Macaluso. But again there is nothing to indicate that 
this was in use when plaintiff's label appeared. It appears, also, that 
one Bellatoni has a label similar to plaintiff's; but there is no proof 
that it has ever been in use since plaintiff's label was put upon the mar- 
ket. A label now in use by Cordiano Bros, is no defense, since plain- 
tiff admits the similarity and avers an intention to take legal proceed- 
ings forthwith to prevent further infringement by the user thereof. 
There is no proof that this latter label was in use when plaintifTs label 
was adopted. 

[2] While plaintiff might not be entitled to the exclusive use of a 
trade-mark for his cans, when the trade-mark necessarily; from its 
nature, distinguished the contents, rather than the cans themselves, yet 
when the label also identifies plaintiff as the maker of cans bearing the 
labels, he should not be denied relief merely for the reason that the 
label happens to serve a double purpose. The fact that the label in- 
dicates to the using public that the cans contain a certain quality of oil 
is not controlling. Very much the same question was involved in the 
case of International News Service v. Associated Press, 248 U. S. 
215. 39 Sup. Ct. 68, 63 L. Ed. 211, 2 A. L. R, 293, in which the court 
said : 

"The parties are competStora in tbis field ; and, <m fundamental principlea, 
applicable bere as elsewbere, when the rights or privileges of the one are 
liable to conflict with those of the other, each party is under a duly so to 
conduct its own business as not unnecessarily or unfairly to injure that of 
the other. • ^ * The question here is not so much the rights of either 
party as against the public, but their rights as between themselves. And 
although we may and do assume that neither party has any remaining 
property Interest as against the public in uncopyrlghted news matter after the 
moment of its first publication, it by no means follows that there is no remain- 
ing property interest in it as between themselves. • • • Riegarding the 
news, therefore, as but the material out of which both parties are seating to 
make profits at the same time and in the same field, we hardly can fail to 
recognixe that for this purpose, and as between them, it must be regarded as 
quasi property, irrespective of the rights of either as against the pabU& 
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# • • The right of the purchaser of a single newspaper to SQveaA knowl- 
edge of its contents gratnitously, for any legitimate purpose not unreasonably 
interfering with complainant's rights to make merchandise pf it, may be ad- 
mitted; but to transmit that news for commercial use, in competition with 
complainant— whidi is what the defendant has done and seeks to justify— is a 
very different matter. In doing this defendant, by its very act, admits* that 
it is taking material that has been acquired by complaisant as the result of 
organization and the expenditure of labor, skill, and money, and which is 
salable by complainant for money, and that defendant in appropriating it and 
selling it as its own is endeavoring to reap where it has not sown. * * * 
The transaction speaks for itself, and a court of equity ought not to hesitate 
long in characterizing it as unfair competition in business." 

See, also, Bayer & Co. v. United Drug Co. (D. C) 272 Fed. 505, in 
which the court recognizes the difference between two classes — in that 
case, one representing manufacturing chemists, retail druggists, and 
physicians; the other, the consuming public — ^and granted a limited 
injunction. 

A careful examination of the motion papers and of all the authorities 
to which I have been referred has not altered the conclusion at which 
I originally arrived. 

Motion gratited Settle order, and fix amotmt of bond on notice. 



In re ASTELL ENOINEBRING A IKON WOBKS^ Iiie. 

(District Court, E. D. New York. Novemher 12, 1921.) 

Corporatiom 4=s»477(6)^CIiattel mortgage given without written eonseot of 
iidders of two-tiUurds of stock voidl, under New York statute. 

A chattel mortgage executed by a New York corporation, but without 
the written or recorded consent of the holders of two-thirds of the stock, 
as required by New York Stock Corporations I/aw, { 6, held void. 

In Bankruptcy. In the matter of the Astell Engineering & Iron 
Works, Inc., bankrupt. On motion of trustee to confirm report of 
special commissioner, holding chattel mortgage by bankrupt void. 
Granted. 

Abraham L. Doris, of New York City, for the motion. 

James S. Regan, of New York City, opposed. 

GARVIN, District Judge. The trustee in bankruptcy has moved to 
confirm the report of a special commissioner holding a chattel mort- 
gage executed by the bankrupt null and void. While the application to 
have the mortgage declared void was based on four grounds, two were 
waived, and a third raises no serious question, leaving only the fourth, 
which will be now considered. 

The trustee claims that the mortgage was void because of failure 
to obtain the consent of two-thirds of the stockholders, as required by 
section 6 of the New York Stock Corporation Law (Consol. Laws, c. 
59), which is as follows : 

"Every stock corporation • • • may mortgage Its property and fran- 
chises to secure the payment of such obligations, or of any debt contracted for 

^S9For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 
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aaid purposes. ETvery such mortgage, es;cept purchase-moaey mortgages and 
mortgages authorized by contracts made prior to May 1, 1891. shall be con- 
sented to by the holders of not less than two-thirds of the capital stock of the 
corporation, which consent shall be given either in writing or by vote at a 
special meeting of the stockholders called for that purpose, upon the same 
notice as that required for the annual meetings of the corporation* and a cer- 
tificate under the seal of the corporation that such consent was given by the 
stockholders in writing, or that it was given by vote at a meeting as afore- 
said, shall be subscribed and acknowledged by the president or a vice president 
and by the secretary or an assistant secretary, of the corporation, and shall 
be filed and recorded in the office of the clerk or register of the county where- 
in the corporation has its principal place of business." 

A special meeting of the board of directors of the bankrupt was held 
January 19, 1921, at which were present Richard S. Groves, George 
Brown, and James S. Regan. The capital stock of the bankrupt con- 
sisted of 200 shares of common stock, par value $100 each, of which 
Regan held 4 shares. Brown 78, and Groves 118, of which latter num- 
ber 5 were later transferred to Frank Groves. 

Whatever confusion or conflict of authority may be revealed by 
an examination of earlier decisions, section 6, supra, has been construed 
by this circuit in the Matter of Post, 219 Fed. 171, 135 C. C. A. 69, 
where the court observes : 

"The language of tbe statute Is most clear and specific; manifestly it was 
made so to accomplish some purpose. That purpose is very plainly indicated 
on the face of the statute ; it substitutes for mere oral expressions of assent, 
casually given it may be, an orderly permanent record which can be referred 
to. The provision, in the language of the New York Court of Appeals, *in- 
volves an application to the stockholders, and, on their part, consideration, 
Jud^rment, and final determination, and, on the part of the ass^enting stock- 
holders, a written expression of their conclusion.' Rochester Rank v. Averell, 
96 N. Y. 475. The same court has been liberal in its construction of the stat- 
ute as to details of compliance. Thus in Greenpoint Sugar Co. v. Whltin, C9 
N. Y. 835, a written assent was held good although it did not itself state the 
amount of the debt which it was given to secure: the court saying: 'The de- 
fendant could not have been misled. The consent • ^ • was ample to 
put him on inquiry.' In Rochester Savings Rank v. Averell, supra, it was held 
that a mortgage dated January, 1874, and invaUd when originally filed be- 
cause of the absence of any written assent, was validated by the signing of 
such an assent in November, 1894 ; the mortgage being then reacknowledged. 
'Such assent,' says the court, 'makes the instrument, as of the time it was 
given, a valid mortgage.' It has also been held that a court of equity will 
enforce a mortgage given by a corporation without the written assent, where 
the mortgage is given by the corporation pursuant to a valid agreement made 
by It to give the mortgage, and in consideration of which agreement and in 
reliance upon which, the mortgagee gave property or other valuable considera- 
tion to the corporation. Paulding v. Chrome Steel Co., M N. Y. 340: Hamilton 
Trust Co. V. Clemes, 163 N. Y. 423, 57 N. E. 614 ; Black v. Eaiis, 197 N. Y. 402. 
90 N. E. 958. Such mortgages are of the same type as the 'purchase-money 
mortgages,' which the statute itself expressly excludes from tbe operation of 
the section above quoted. The mortgage in tbe case at bar is not of this type ; 
it was given to secure past indebtedness for moneys loaned from time to time 
during the five preceding years. To hold that written assent of two-thirds 
of the stockholders may be dispensed with in this case would go much further 
than any decision of the New York Court of Appeals to whidti we have been 
referred or which we have found. There is no pretense that any written as- 
sent was ever signed, or that it was ever voted at any stockholders' meeting, 
special or generaL If the statute had been so construed by the state court of 
last resort, we should follow Its construction of the state statute ; but until such 
A decision is cited, we are unwilling to fritter away the q;>ecific provisions of 
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an act whldi manifesfly were put there to accompliab a plain purpose. Re- 
4»ondent finda support for ber contention in Black >. SlliB, 129 App. Div. 14fl^ 
US N. X. Supp. 558> but that cauae was decided by a divided court, and w# 
are in accord with the views as to the construction of this statute expressed 
by the minority. Black v. ISUis was affirmed in the CJourt of Appeals (197 K. 
T. 402, 90 N. B. 958), but on another pround." 

The learned commissioner has found as a fact, after hearing the tes- 
timony, that the mortgage was given without the written consent of 
two-thirds of the stoddiolders at the meeting aforesaid or at any other 
time. There is ample justification for this finding, and the court sees 
no reason for reaching a different conclusion. 

The mortgagee, upon the argument, urged that the mortgage was 
good, having been given pursuant to a valid contract, duly made by 
the bankrupt with the mortgagee, in consideration of which and in 
reliance upon which the latter advanced money to the bankrupt, citing 
Black V. Ellis, 129 App. Div. 140, 113 N. Y. Supp. 558, Hamilton 
Trust Co. V. Qemes, 163 N. Y. 423, 57 N. E. 614, and Matter of Post, 
supra. This point does not appear to have been passed upon by the 
commissioner, but I have examined the record in order to ascertain 
whether the claim is justified. No such contract was proved to have 
been made. 

Motion to confirm report of special commissioner granted 



POCOMOKE QUANO CO. v. EASTERN TRANSP. CO. ot al« 

(District Ck>urt, D. Maryland. February 18, 1922.) 

No. 762. 

1. Shfppfttg e=>208— Owner of barg« held entitled to Unit liability for loss of earflo. 

Tbe sinking of a barge through the breaking of a corroded iron dis- 
charge pipe from the toilet held not with the pririty or knowledge or 
through the negligence of the owner, which precluded it from limiting its 
liability for loss of the cargo; it appearing that the use of iron pipes oa 
such barges was usual and not considered dangerous, and that a short 
time before the sinking the barge had been delivered to a repair yard to- 
be overhauled and such repairs made as found to be required. 

2. Shipping «x»207«-lm piled warranty of oeaworthlneee la -oral oontraot of oar- 

riage. 

The implied warranty of seaworthiness of a barge furnished on oral' 
request to carry a cargo does not stand in all respects on the same footing- 
as an express warranty by the owner, and does not prednde him fromi 
limitation of liability for loss of cargo through imseaworthiness, due to* 
an unknown defect not readily discoverable, and the failure to discover 
which was not due to his negligence, but to that of a repair yard employed 
to overhaul and repair the barge. 

In Admiralty. Suit by the Pocomoke Guano Company against the 
Eastern Transportation Company, owner of the barge Columbia, and 
others. On petition for defendants for limitation of liability. Granted. 

Harrington, Bigham & Englar, of New York City, and Franks 
.Emory & Beeuwkes, of Baltimore, Md., for libelant. 

Samuel K. Dermis, of Baltimore, Md., for respondents. 

j fr^ TTnr otber cebcb Me same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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ROSE, District Judge. Tlie libelants, original and intervening^ 
lost manure salts to the value of some $25,000 by the sinking of the 
barge Columbia, belonging to the respondent, hereinafter called the' 
owner. The iron discharge pipe from its toilet had been in use for 
many years. After the accident it was apparent that it had become bad- 
ly corroded, and had broken. It had no protecting valve to prevent 
the inrush of the sea, and in good weather and in quiet water the barge 
went down. 

[1] She had recently come from a marine railway, whither she had 
been sent by her owner for her annual overhauling, under instructions 
to the shipyard people to go over her and to do whatever was necessary. 
An examination of the pipe, although not easy, was possible. It should 
have been made; but it was not, doubtless because nobody gave it a 
thought. It follows that the barge, when she took her cargo oh board, 
was not only unfitted for the work she undertook to do, but the agents 
and the employees of her owner had not exercised due diligence to 
make her seaworthy. The Harter Act consequently affords the owner 
no protection. It nevertheless seeks to limit its liability. The libelants 
say it may not do so because: (1) The barge was not seaworthy, to 
the privity or knowledge of her owner. (2) Whether she was or not, 
the owner had personally contracted that she was seaworthy, and can- 
not limit its liability for the breach of its undertaking. 

Certain experts produced by the libelants have testified that for some 
time it has not been considered good practice to use iron pipes for such 
purposes ; but the evidence on the whole satisfies me that, whatever may 
be the case as to sea-going ships, and as to perhaps other kind of craft 
in other parts of the country, barges built and used in Chesapeake 
waters have not been equipped with lead or copper pipes. Moreover, 
so far as. my experience goes, and so far as the reported cases seem 
to show, accidents from defects in their iron pipes have been extremely 
rare. 

There is no evidence that the owner had knowledge or suspicion that 
the iron pipe was in itself dangerous, and therefore to permit its use 
could hardly be said to be negligence, and surely falls far ^orf of jus- 
tifying a contention that the barge was unseaworthy to the privity and 
knowledge of her owner. The defect in the pipe was not readily de- 
tectible, and the possibility of there being one was unlikely to suggest 
itself to any one not either practically or theoretically concerned with 
the building or repairing of ships. 

[2] The barge was old, but at frequent intervals was sent to repair 
yards to be gone over. There was no personal negligence on tiie part 
of the owner, as distinguished from that for which the shipyard 
people were blameworthy. In this case there was no express warranty 
of seaworthiness. The agents of the libelants over the phone called 
up the owner's Norfolk agent and asked for a barge to take tfieir cargo. 
The Columbia was sent, and that was all the bargain that was made. 
Whenever a vessel undertakes to do anything for hire, there is an im- 
plied warranty of seaworthiness, and, if such an implied- undertaking, 
stands in all respects upon the same footing as an express warranty 
personally made by the owner, tfien Pendleton v. Benner Line, 246 U. 
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S, 353, 38 Sup. Ct. 330, 62 L. Ed. 770, requires here a denial of the 
right to limit liability. 

The Circuit Court of Appeals, however, for the Second Circuit, in 
The Ice King, 261 Fed. 897, intimated grave unwillingness so to hold. 
I am of the same mind. To take the view for which the libelants con- 
tend would be to hold that the owner may never limit his liability, either 
to cargo owner or to passenger, for any harm resulting from any lack 
of seaworthiness existing at the inception of the voyage, if it could 
have been discovered by the exercise of due diligence on the part of 
any agent, servant, or employee of the owner. It does not seem to me 
that the Supreme Court said anything in Pendleton v. Benner Line, 
supra, and the cases which followed it, to suggest that it had any' such 
far-reaching consequences in contemplation. 

It follows that the owner may limit its liability. 



In re HARTMAN--BLANCHARD CO., lae. 

(District Gonrt, N. D. New York. Mardi 6, 1922.) 

No. 9455. 
• 

1. Bankruptcy ^=s>l23»Refereo should grant opportunity for short examina- 

tion of a creditor before vote for trustee. 

Where there is an objection to a claim ot a creditor, and a request for 
opportunity to examine the claimant before the election of tmstee^ the 
referee should grant sudi opportunity, if the examination can be speedily 
had, and may adjourn the creditors* meeting for the purpose of the ex- 
amination; but if a lengthy examination wlU be required, the referee 
can make sudi summary investigation as the drcnmstances require and 
base his decision thereon. 

2. Bankruptcy ^=7> 123— Denial of examination of creditor before voting held not 

abuse of discretion. 

Where the determination of the claim of the principal stockholder of 
the bankrupt corporation inrolTed the deteifmination of the ownership of 
property in another state, which would be a long proceeding, the referee 
was Justified in holding that such determination could not be had before 
the creditors* meeting, and he did not abuse his discretion in allowing the 
claim and refusing the examination. 

3. Bankruptcy ^=>l 20— Disinterested trustee should he selected, where daims 

■ay be litigated. 

Where several of the claims against a bankrupt must be carefully scru- 
tinited, and where litigation may result, it is Important that a disinter- 
ested trustee, who does not owe his selection to any creditor whose 
claim may be involved in the litigation, shall be selected. 

In Bankruptcy. In the matter of the Hartman-Blanchard Company, 
Inc., bankrupt. On review of the action of the referee in allowing the 
claim of one Blanchard for the purpose of voting for a trustee, and 
in selecting B. Roger Wales as trustee, because of the failure of any 
person to receive the vote of the majority of the creditors. Decision 
of the referee affirmed. 

Harry A. Yetter, of Binghamton, N. Y., for bankrupt. 
Hinman, Howard & Kattell and Stewart, Moody Sl Chamberlain, all 
of Binghamton N. Y., for creditors. 

^soFor other oases sot same topic A KBT-NUHBBR In all Koy-Numberod Dlf««to A IndoxM 
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COOPER, District Judge. This is a review of the action of the 
referee for Broome county in allowing the claim of one Blanchard for 
the purpose of voting for a trustee, and in selecting B. Roger Wales as 
trustee, because of tihe failure of any person to receive a majority in 
ntmiber and amount of claims filed and allowed. 

At the first meeting of creditors caJled for the purpose of electing a 
trustee, the referee is vested with power to make a summary examina- 
tion into the facts when objection is made to claims, proofs of which 
in proper form have been filed with him, and on such summary exam- 
ination to allow or disallow a claim for the purpose of voting. Objec- 
tion was made to a claim in the sum of $85,000, filed by Blandiard, who 
was the largest stockholder and the directing force of the bankrupt 
corporation. The objections were not in writing nor verified. The 
statute (Comp. St. §§ 9585-9656) does not seem to require this, but 
the decisions say it is far better that objections be in writing. The ob- 
jections were based chiefly upon statements in the involuntary petition, 
in which Blanchard was one of the petitioners. 

[1 ] On the face of the record as it is, it does not appear that in the 
objections to the bankrupt claim, specific request for an opportunity to 
examine the claimant or any other person was made by the objecting 
creditors. If such request is made, ordinarily the referee should grant 
such opportunity, if it appears with reasonable probability that such 
examination can be speedily made and completed. Indeed, the meet- 
ing may be adjourned for the purpose of the examination. If, how- 
ever, it appears that the determination of the allowance of the claim 
will involve a tedious, laborious, and expensive investigation, in short, 
a suit in equity, the referee has discretion to make such summary in- 
vestigation as he thinks the circumstances require, and to base his de- 
cision thereon. 

[2] In this case it may be assumed that the referee examined the in- 
voluntary, petition, the proof of claim, and the schedules filed by the 
bankrupt corporation. From them he would be justified in drawing 
the inferences that the so-called offset against the Blanchard claim 
would depend upon the determination of the ownership of a culm bank 
in the state of Pennsylvania, a long proceeding. .The referee was jus- 
tified in holding that such determination could not be had on the hear- 
ing, nor v/ithin reasonable time. This was a summary examination into 
the facts involving the Blanchard claim. The statement of the referee 
that he could not go behind the face of the claims must be taken as an 
inadvertent statement, as he has such power. It cannot, be said, how- 
ever, that the referee abused his discretion in allowing the Blanchard 
claim and in refusing the examination, especially in view of the power 
of the referee and the court to disapprove the selection of a referee 
brought about by the vote of such a claim. 

[3] In a case where several of the claims must be carefully scrutin- 
ized, and where litigation may result, it is important that a disinterested 
trustee, who does not owe his selection to any creditors whose claims 
may be involved in litigation should be selected. Though the referee 
was in error in refusing the examination, yet under the circumstances 
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it cannot be said to have been such a^use of discretion as requires' re- 
versing his action. 

In view of the assumptions in the foregoing memoranda, which in 
substance assume that the record is amplified as desired by the contest- 
ing creditors, it is not necessary to further consider that motion, and 
the decision of the referee in refusing to amplify, as well as his selec- 
tion of a trustee, is affirmed. 



Id re ANN ARBOR MACH. CO. 
Petition of BOURNE-FULLER CO. 

(District Oburt, B. D. Michigan, S. D. March 18, 1922.) 

No. 4062. 

I. Bankruptoy ^=s>288(2)— Creditor't right to determlnatloii In plenary iult lijeld 
. waived. 

Where a Judgment creditor, after sale 6f the property seized on exefeu- 
tion had heen enjoined, filed a petition to hav<e his claim paid as a pre* 
ferred daltn, and, on denial thereof by the re<6ree« filed a petition to re* 
view, he had waived his right to insist on a determination of his Uen in a 
plenary suit brought against him by the trustee. 

.2. Bankruptoy ^=:>I99— Levy within four months not void, unless debtor was then 
Insolvent. 

Under Bankruptcy Act, I OTf (Comp. Bt { 9651), making invalid all 
levies against a person who is inw^vent, made at any time within four 
months prior to the filing of a petition in bankruptcy against him, a lien 
obtained by levy of execution within four months before the petition in 
bankruptcy is not invalid, unless at the time it was levied the bankrupt 
was insolvent. .>....: 

8. Bankruptcy 4S=95 1— Voluntary adjudication does not establish Insolvehoy 
prior thereto. 

Since a voluntary adjudication in bankruptcy is not dependent on in* 
solvency of the bankrupt, either at the time of such adjudication or at 
any time prior thereto, a voluntary adjudication does not establish the 
insolvency of the bankrupt, when an execution was levied against his 
property within four months before the bankruptcy adjudication^ 

4. Bankruptcy ^=s>303(t)— Trustee seeking to avoid lien of execution has burtfen 
of proof. 

Under the rule that he who asserts a fact, the proof of which Is neces- 
sary to support a benefit claimed, the effect being to change a normal 
condition into an abnormal one, has the burden of proving the fact, tbp 
trustee in l)ankruptcy has the burden of proving that an execution lien, 
valid when obtained, was invalidated by the subsequent bankruptoy pro* 
ceedings, because the bankrupt was insolvent when the execution was 
levied. 

i. Bankruptoy ^=»357— Trustee held In equity moving party oa petition for pre* 
ferred olalm. 

Where the sheriff, holding property under execution, was entitled to 
have his right thereto determined in a suit against him by the trustee In 
bankruptcy, and his voluntary surrender of the property to the trustee 
could not affect rights of the creditor, equity can regard the trustee as 
the moving party, who has the burden of proof on the application of the 
Hen creditor to hare his claim preferred for payment out of the pro- 
ceeds of the trustee's sale of the property subject to his lien. 

i^ssFor other cases see same topic & kSY-NtJMBEll in aU Key-Numbered Digests A Indexes 
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In Bankruptcy. In the matter of the estate of the Ann Arbor Ma- 
chine Company, bankrupt. On jtetition of the Bourne-Fuller Company 
to review an order of the referee denying the claim of petitioner as a 
preferred claim. Order reversed, and cause remanded to the referee. 

A. F. Freeman, of Detroit, Mich., for petitioner. 
Finkelston & Lovejoy, of Detroit, Mich., for trustee. 

TUTTLE, District Judge. This is a petition to review an order of 
one of the referees in bankruptcy for this district. The referee has 
filed his return, stating his conclusions and decision, and reciting that 
attached to the return are the pleadings, but no transcript of testimony, 
as none was taken at the hearing before the referee which preceded 
and resulted in the order complained of. From an examination of 
the entire record in the cause and of the briefs filed by the parties to 
this proceeding, the following facts appear to be, and for the purposes 
of this opinion will be treated as, undisputed : 

On August 18, 1920, and within four months prior to the filing of 
the voluntary petition in bankruptcy herein, the petitioner obtained' a 
judgment against the Ann Arbor Machine Corporation, now the bank- 
rupt in this cause, in the circuit court for the county of Washtenaw, 
Mich., for the sum of $4,649.95, including costs. On August 23, 1920, 
petitioner obtained a writ of execution upon said judgment, and said 
execution was, on the same day, levied by the sheriff of said county 
upon certain personal property belonging to the bankrupt, by seizure 
thereof under such writ of execution, which then and thereby became 
a lien on such property. Thereupon a sheriff's sale under said seizure 
and levy was set for September 18, 1920, at 10 a. m., at a certain place, 
and notices thereof duly posted and advertised. 

On September 15, 1920, the execution debtor filed a voluntary peti- 
tion in bankruptcy in this court and on the same day was adjudicated 
a bankrupt. No showing, nor even allegation, of insolvency of the 
bankrupt at the date of such adjudication, or at any time prior thereto, 
was made by said bankrupt, or by any other person, unless the filing 
of said voluntary petition or said adjudication can be considered as 
constituting such showing or allegation, as matter of law. On Septem- 
ber 18, at the hour and place set for the aforesaid execution sale, as 
the said sheriff was about to offer the said property for sale, he was 
served with a restraining order issued by the state court, upon the apn 
plication of the receiver of the bankrupt estate, enjoining such sale and 
any further proceedings under said execution. Thereupon said sheriflT 
announced the abandonment of the sale and left the place. Who there- 
after had possession of said property, or what disposition was made 
thereof, the record fails to show. It appears, however, tfiat all of the 
assets of the bankrupt, including the aforesaid property, have been sold 
by the trustee in bankruptcy, and that the proceeds realized therefrom 
exceed the amount of the aforesaid judgment and costs and lawful in- 
terest thereon to this date. 

On September 7, 1921, and after the bankruptcy sale, petitioner here- 
in filed a petition with the referees in bankruptcy asking that the trustee 
in bankruptcy be required to pay to it the amount of said judgmcrtt,. 



Digitized by 



Google 



IN RE ANN ARBOB MACH. CO. 761 

(278 F.) 

costs, and interest The trustee moved to dismiss said petition, the 
substantial ground urged being : 

**That the alleged Hen acquired tbrough Judicial proceedings is witbln the 
inrovisiona of section 67f of the Bankruptcy Act, and la therefore null and 
void." 

^ The referee entered an order granting the motion to dismiss the pe- 
tition, and directing that said petition l^— 

''dismissed In so far as it is a proof of claim • • • asking for payment 
* ^ ^ as a preferred claim and • • * that sn<*h petition may stand as 
a proof of a general claim." 

Thereupon petitioner filed the petition now before this court, praying 
for a review of the said order of the referee. 

[1] In view of the extent to which the petitioner has voluntarily as- 
serted and invoked the jurisdiction of the referee to adjudicate the 
vaUdity of its claim in these bankruptcy proceedings, and the waiver 
impUed from sucE conduct, it is unnecessary to consider any question 
as to the right of petitioner, as an adverse claimant, to insist upon a 
determination of such validity in a plenary suit to be brought against 
it by the trustee. The meritorious questions involved upon this peti- 
tion for review may be conveniently grouped and stated as follows : 

(1) If a creditor obtains an execution lien against his debtor while 
the latter is solvent, but within four months prior to the filing by such 
debtor of a voluntary petition in bankruptcy on which the latter is sub- 
sequently adjudged a voluntary bankrupt, is such execution lien nulli- 
fied by such adjudication? 

(2) Does a vcrfuntary adjudication in bankruptcy conclusively show 
that the bankrupt was insolvent at or prior to the time of the filing of 
the voluntary petition in bankruptcy on which such adjudication was 
based? 

(3) Where a lien creditor of a bankrupt is claiming the benefit of a 
lien whose validity depends on the question whether such bankrupt 
was solvent or insolvent at the time of the attaching of such lien, wh6 
has the burden of proof upon such question ? 

[2] 1. It is correctly conceded by both parties hereto that the provi- 
sion of the Bankruptcy Act applicable to this matter is section 67f of 
the act (Comp. St § 9651), the language of which section material here 
is as follows : 

"All levies, Judgments, attachments, or other Hens, obtained through legal 
proceedings against a person who is insolvent, at any time witiiin four months 
prior to the filing of a petition in bankruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt, and the property affected 
by the levy. Judgment, attachment, or other lien shaU be deemed wholly dis- 
charged and released from the same." 

It is urged by the trustee, as I understand his position in this con-^ 
nection, that an execution lien obtained within four months prior to 
the filing of a petition in bankruptcy is nullified by the subsequent ad- 
judication of the execution debtor, regardless of the question whether 
such debtor was solvent or insolvent at the time of the attaching of such 
lien, and even if the debtor were solvent at such time. This contention 
was apparently upheld by the referee. Although numerous authorities 
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are cited in support of such contention (Metcalf v. Barker, 187 U. S. 
173, 23 Sup. Ct. 67, 47 L. Ed. 122 ; Clarke v. Larremore, 188 U. S. 486, 
23 Sup. Ct. 363, 47 L, Ed. 555 ; Chicago, Birmingham & Quincy R, Co. 
V. Hall, 229 U. S. 511, 33 Sup. Ct. 885, 57 L. Ed. 1306; In re South 
Arizona Smelting Co. [C. C. A. 9] 231 Fed. 87, 145 C. C. A. 275 ; Wag- 
ner V. Mount Carmel Iron Works [C. C. A. 3] 270 Fed. 80, and 
others), a careful examination thereof discloses that, with perhaps one 
exception hereinafter more fully discussed, in none of such cases was 
involved thq precise question presented in the present case. Therefore, 
although certain language is found among the cases thus cited which, 
if standing alone and used in a case really involving this question, 
might merit serious consideration here, none of those decisions can be 
considered controlling or applicable here. 

The decision principally relied upon by .the trustee is that of the 
Circuit Court of Appeals for the Ninth Circuit in the case of Cook v. 
Robinson, 194 Fed. 785, 114 C. C. A. 505. That is the only case which 
I have been able to discover expressly holding that an inquiry as to 
the insolvency of the bankrupt at the time of the attaching of the lien is 
immaterial. There, however, the position of the trustee was based on 
the alleged insolvency of the bankrupt at the time of the levy of the 
attachment lien involved, and the argument made in the present case 
was not there presented until the Circuit Court of Appeals, on its ovm 
initiative, expressed the opinion that the questions which had been ar- 
gued in the court below were irrelevant in view of the adjudication in 
bankruptcy, saying: 

''This judgment of adjudication is preclusive of all these questions [urged]. 
This, although the petition of Intervention was framed upon the theory that 
It was essential to show that the bankrupt was insolvent at the date upon 
which the levies of attachment were made, and although the cause was tried 
upon that theory." 

It is difficult, if possible, to follow the reasoning of that court in 
support of the conclusion just referred to. WiAout attempting to 
do so here, I deem it sufficient to state that I am tmable to accept or 
adopt either the argument advanced in support of the conclusion reach- 
ed, or the conclusion itself. 

I am wholly unable to agree with the contention of the trustee in 
this respect. It is, in my opinion, entirely plain that each of the liens 
mentioned in section 67f, including that involved herein, is dissolved 
by the subsequent bankruptcy of the debtor only if the latter was in- 
solvent at the time when such lien was obtained. It will be noted that 
this section expressly provides that levies and other liens obtained 
through legal proceedings "against a person who is insolvent * * * 
shall be deemed null and void in case he is adjudged a bankrupt." "A 
person who is insolvent" is an "insolvent person," and the meaning of 
the language just quoted would be no different if it had referred to 
"liens obtained * * * against an insolvent person." I am of the 
opinion that if, when a levy or other lien be obtained in legal proceed- 
ings against a person, he "is insolvent" and later, and within four 
months thereafter, a bankruptcy petition is filed on which he "is ad- 
judged a bankrupt," such levy or other lien becomes void; and, con- 
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versely, tuiiess such person be msolvent at the time o£ the attaching <^ 
such lien, his subsequent adjudication as a bankrupt will not nullify 
such lien. In re Rhoads (D. C) 98 Fed. 399; Simpson v. Van Etten 
(a C.) 106 Fed. 199; In re Oiappell (D. C.) 113 Fed. 545; Stone- 
Ordean-Wdls Co. v. Mark (C. C. A. 8) 227 Fed. 975. 142 C. C. A. 433 ; 
Martin v. Oliver (C. C. A. 8) 260 Fed. 89, 171 C. C. A. 125 ; Jackson 
V. Valley Tie & Lumber Co., 108 Va. 718, 62 S. E. 965 ; Newberry 
Shoe Co. V. Cdlier, 111 Va..288, 68 S. E. 974; W. S. Danby MUlinery 
Co. V. Dogan, 47 Tex. Civ. App. 323. 105 S. W. 337; D. C. Wise Coal 
Co. V. Columbia Zinc & Lead Co., 157 Mo. App. 315, 138 S. W. 67; 
Keystone Brewing Co. v. Schermer, 241 Pa. 361, 88 Atl. 657. 

[3] 2. Does a voluntary adjudication in txEinkruptcy conclusively 
show that the bankrupt was insolvent at the time of the attaching of 
an execution lien against his property prior (in this case, by over three 
weeks), to such adjudication? 

A^s the adjudication in the present case was voluntary, it is unneces- 
sary to discuss the effect of an involuntary adjudication upon the ques- 
tion of the insolvency of the bankrupt at the time of the commission of 
an act of bankruptcy upon which^such adjudication is based, or at the 
time of the creation of an execution lien against him, although the 
rule is now apparently settled to the effect that, at least so far as sec- 
tion 67f is concerned, an involuntary adjudication has no more effect 
in this respect than a voluntary adjudication. 

That a voluntary adjudication does not conclusively show insolvency 
on the part of the bankrupt at any time prior to such adjudication is 
made clear by bearing in mind that a voluntary adjudication in its very 
nature is not dependent upon, and does not even tend to show, such 
insolvency, either at the time of such adjudication or at any time prior 
thereto. In re Chappdl, supra; In re Carleton (D. C.) 115 Fed. 246; 
In re Foster Paint & Varnish Co. (D. C.) 210 Fed. 652 ; In re Harga- 
dine-McKittrick Dry Goods Co. CD. C.) 239 Fed. 155 ; In re Pyatt (D. 
C.) 257 Fed 362; Collier (12th Ed.) 141. The contention of the trus- 
tee and the conclusion of the learned referee in this connection must 
therefore be overruled. 

[4] 3. On whom, in the present case, rests the burden of proof with 
respect to the question of solvency or insolvency of the bankrupt at 
the time of the levy of the execution constituting the lien involved? If 
no evidence were produced by either party, who would prevail ? 

It may be stated as a general rule in the federal courts that he who 
asserts a fact the proof of which is necessary in order that he may 
obtain the benefit of a condition resulting from, and dependent upon, 
such fact, the effect being to change a "normal" condition into an "ab- 
normal" one, has the burden of proving such fact. Inasmuch, then. 
as the lien obtained by petitioner was lawful and valid at the time of 
its creation and would normally continue so, and as it can become void 
(tfiat IS, its very existence destroyed) only by the presence of the facts 
mentioned in .section 67f, it is clear that unless and until all of those 
facts, including insolvency at the time of the attaching of the execu- 
tion lien, are established by legal evidence, such lien continues to be, 
as it originally was, a valid, existing lien. He, therefore, who asserts* 
278 F.— 48 
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4:hat the life of this lien has been destroyed b^ reason of the facts men- 
tioned, has the burden of proving such facts (Stone-Ordean- Wells Co. 
V. Mark, supra; Martin v. Oliver, supra; Keystone Brewing Co. v. 
Schermer, supra; W. S. Danby Millinery Co. v. Dogan, supra; New-, 
berry Shoe Co. v. Collier, supra), just as he who asserts that a living 
man has been killed has tne burden of showing that fact. 

[6] Another consideration adds strength, if any be needed, to the 
conclusion just reached'. As has already been stated, prior to the filing 
of the bankruptcy petition the property involved had been seized under 
writ of execution by the sheriff of the state court, and such property 
was, therefore, in his possession as an officer of such court and as an 
adverse claimant. Whether that condition continued up to the time of 
the filing of the petition in bankruptcy does not appear, but if it had 
there can be no doubt that the right of such sheriff to retain possession 
and make proper disposition of such property could have been deter- 
mined adversely to him only in a plenary suit brought by the trustee in 
bankruptcy and not in these summary bankruptcy proceedings. Nor 
can any abandonment or volimtary surrender of possession of the prop- 
erty by the sheriff affect the real situation or prejudice the rights of 
petitioner in this connection, at least without its consent. 

In aligning, then, as this court of equity has the right to do, the par- 
ties hereto according to their real interests, the trustee is, in substance 
and effect, the moving party, and in equity should be so considered and 
treated. Viewed from any angle, I reach the condusion that the trus- 
tee has the burden of proving that the bankrupt was insolvent at the 
time of the attaching of the execution lien in question. 

The cause will be remanded to the referee for further proceedings 
not inconsistent with the terms of this opinion* 



VILLAGE OF HUBBARD, OHIO, v. UNITED STATES •! al. 

(District Court, N. D. Ohio. E. D. March 13, 1922.) 
No. 680. 

1. Commeroe ^=5»95w|Bter«tate Commerce Commlselon'e llndinge, tapported by 

evidence, are ooncluslve. 

The findings of the Interstate Commerce Commission are conclnsive 
on the court, if supported by substantial evidence. 

2. Commeroe ^=»98— Municipality oaa eue to efijela Commlselon'e order oentra- 

venlng franchite eoatraot. 

In view of Interstate Commerce Act, $ 13 (Comp. St | 8581), permit- 
ting municipal corporations to apply by petition to the Interstate Com- 
merce Commission for the correction of certain forbidden practices, 
and conferring on the Commission authority to institute inquiriee, on its 
own motion or on the petition of any carrier, into any rate or fare made 
or imposed by authority of any state, a municipal corporation, which 
has a franchise contract with a transportation railway company fixing the 
rate or fare, has the right in its corporate capacity to bring suit under 
Act Oct 22, 1913 (Comp. St f 998), to restrain the enforcement of an 
order of the Interstate Commerce Commission estabUsbing different rates, 
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efipedaUy where the corporation mlg^t, under Geo* Ck^e Ohio, M 4dll» 
4312, be a party to an action to enjoin a violation of the franchise or to 
enforce its terms. 

3. Commerce ^=s>85»lfiterstat6 Commerce Cemmissloa Is aot given JurMio- 

tlon over all Interstate oomme'roe. 

The Interstate Commerce Act does not, by its terms, confer Jurisdic- 
tion on the Interstate Ck>mmerce Commission over all interstate carriers 
or all interstate commerce or traffic. 

4. Commerce ^=::965— Electric railways not tsbjeot to Interstate commerce, un- 

less they possess oiiaracteristics specilled In transportation act. 

Under Interstate Oommeroe Act, I 1, as amended by Transportation 
Act of 1020, malOng the act applicable to carriers engaged in the inter- 
state transportation of passengers or property wholly by railroad, which 
was the same in that respect as the language of the original act, when 
construed with amended section 13 of that act, particularly in view of 
paragraphs 3 and 4 thereof, and sections 15a and 20a, which are added by 
sections 422 and 439 respectively of the Transportation Act of 1920, 
and with tiUe 4, | 402, par. 22, tiUe 2, i 209, and titie 8, | 300, of that 
act, an electric street or interurban railway is not subject to the Inter- 
state Commerce Commission unless it is being operated as part of a gen- 
eral steam railroad system, is engaged in the general business of trans- 
porting freight in addition to its passenger and eatress business, or does 
not have» as its principal source of operating revenue, urban, suburban, or 
interurban passenger traffic, or sale of power, heat, and light, or both. 

5. Commerce ^3»85— Eleotrio Inter urban railway iield not '^operated as part 

of system ef steam railroads." 

An interurban electric railway whicfli had two connections with a 
steam railroad system and received from it cars containing carload ship- 
ments for delivery to points along its line from the steam railroad, but 
was not related in management to the latter, or part of its system, was 
not operated as part of a general steam railroad system of transporta- 
tion. 
3. CommjBfoe ^s>35— Int^urban eleetrio railway lieid not engaged In "general 
transportation of freight." 

Proof that an interurban electric, rail way carried some parcels, desig- 
nated by the Commission as freight. In less than carload lots, but the re- 
ceipts from which did not exceed 5 per cent, of its gross earnings, and 
the service was more nearly like that which is called express than freight 
traffic, does not show that the railroad was engaged in general transpor- 
tation of freight, in addition to its passenger and express business. 

In Equity. Suit by the Village of Hubbard, Ohio, against the United 
States and others, to restrsiin the enforcement of an order of the In- 
' terstate Commerce Commission. On motion by plaintiff for a prelim- 
inary injunction, and by defendants to dismiss the bill. Motion to dis- 
miss denied, and preliminary injunction granted. 

John J. Boyle and Moore, Bamum & Hammond, all of Youngstown, 
Ohio, for village of Hubbard. 

Blackburn Esterline, Sp. Asst. Atty. Gen., for the United States. 

Walter McFarland, of Washington, D. C, for Interstate Commerce 
Commission. 

Douglass D. Storey (of Hause, Evans & Baker), of Harrisburg, Pa., , 
and Union C. De Ford (of Harrington, De Ford, Huxley & Smith), 
of Youngstown, Ohio, for Pennsylvania-Ohio Power & Light Co. 

Before DONAHUE, Circuit Judge, and KILUTS and WESTEN- 
HAVER, District Judges. 
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WESTENHAVER, District Judge. This suit is brought under the! 
terms of the Act of October 22, 1913 (U. S. Comp. Stat. § 998). Plain- 
tiflf seeks a preliminary injunction restraining the Pennsylvania-Ohio 
Power & Light Company from putting into effect an order of the In- 
terstate Commerce Commission made November 7, 1921. This order 
requires that company to cease and desist from practicing a certain 
undue prejudice, preference, advantage, and unjust discrimination 
found by the Commission to exist in the relation of intrastate and in- 
terstate passenger fares, and to establish, put in force, and maintain 
a certain schedule of passenger fares for the transportation of passen- 
gers in intrastate commerce between Hubbard, in the state of Ohio, 
and Youngstown, in the state of Ohio, 

This cause has been heard, argued, and submitted upon plaintiff's 
application for a preliminary injunction, upon the motion of the de- 
fendants the United States and the Pennsylvania-Ohio Power & Light 
Company to dismiss plaintiff's bill, and upon the merits as affecting 
plaintiff's right to relief, as they arise upon an answer filed by the In- 
terstate Commerce Commission. The motion to dismiss is on two 
grounds: (1) That plaintiff is without*4nterest in the controversy and 
has no standing in this court to maintain its bill ; (2) that the bill is 
without equity on its face and does not state a cause of action. The 
answer of the Interstate Commerce Commission sets up its findings 
of fact and its order, and contends that, inasmuch as these findings 
are supported by substantial evidence, they are conclusive upon the 
court, and hence that the plaintiff is not entitled to any relief. On 
this hearing the full transcript of the proceedings and testimony taken 
by the Interstate Commerce Commission, in addition to its report and 
order, were introduced in evidence, and are considered in disposing of 
the several matters presented for consideration. 

Plaintiff assails the validity of the Interstate Commerce Commis- 
sion's order on several grounds, which, stated in our own language, 
reduce themselves to two: (1) That Congress has not conferred juris- 
diction on the Commission over an electric interurban railway com- 
pany of the kind which the record shows the Pennsylvania-Ohio Pow- 
er & Light Company to be, particularly over its purely intrastate trans- 
portation of passengers, conducted under state and municipal franchises - 
which are in leg^ effect binding contracts; (2) that the franchise 
granted by the village of Hubbard to the predecessor in title of the 
Pennsylvania-Ohio Power & Light Company, and duly accepted by 
it and binding as a contract on the present defendant, requires the 
transportation of passengers between Hubbard, Ohio, and Youngs- 
town, Ohio, at a fixed rate of fares, which franchise contract cannot 
be impaired by an order of the Interstate Commerce Commission, and 
is, indeed, beyond the constitutional power of Congress itself to annul 
and impair. Such, in brief, are the respective contentions. 

The situation is fully and correctly set forth in the Interstate Com- 
merce Commission's report, and, inasmuch as this has been published 
(64 I. C. C. 498), it will not be repeated here, except so far as is nec- 
essary to show clearly the questions to be decided and the basis of our 
decision. In 1901 a franchise ordinance was passed by the village of 
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Hubbard and accepted by the Youngstown & Sharon Railway Com- 
pany, a corporation chartered as a street railway under the statutes 
of Ohio, to operate between Youngstown, Ohio, and Sharon, Pa. In 
1917 this company was merged wi& four other Ohio corporations and 
one Pennsylvania corporation, under the name of the Mahoiung & 
Shenango Railway & Light Company^ This name was subsequently, 
in 1920, changed to the Pennsylvania-Ohio Electric Company. On 
November 21, 1920, a new corporation, the present defendant, the 
Pennsylvania-Ohio Power &' Light Company, was oi^janized to take 
over and operate the Youngstown-^Sharon line. The line thus acquired 
by defendant, and now operated by it, extends from Youngstown, 
Ohio, only to the Ohio-Pennsylvaiiia state line, and the defendant 
operates its cars from die state line into Sharon, Fa., a fractional part 
of a mile, over the tracks of the Shenango Valley Traction Company. 

The maximum distance from Youngstown to Hubbard is 8.75 miles, 
and from Hubbard to Sharon is 7.18 miles. The franchise provides 
for the maintenance between Hubbard and Youngstown of a cash fare 
of 12 cents, and between Hubbard and Sharon of a cash fare of 13 
cents. Between Hubbard, and both cities the franchise requires the 
sale of round-trip tickets at the rate of 20 cents for a single ticket, 
special tickets good for 22 rides for $2, and 54-trip commutation tickets 
for $3.80. Effective February 15, 1920, this Mahoning & Shenango 
Railway & Light Company, then the owner and operator of defendant's 
line, by a tariff filed with the Interstate Commerce Commission, in* 
creased its one-way fare between Hubbard and Sharon to 20 cents. 
the price of a 54-trip commutation tkket to $5, and canceled the round 
trip and special tickets between these points. Subsequently the Penn- 
sylvania-Ohio Electric Company, successor to the Mahoning 4 Shen- 
ango Railway & Light Company, also filed with the Interstate Com- 
merce Commission a tariff, in which it proposed to establish the same 
rates of fare between Hubbard and Youngstown as those in effect be- 
tween Hubbard and Sharon, as above stated, and also to increase and 
establish certain through fares between Sharon and Youngstown, be- 
ing substantially the sum of the local fares. 

A tariff carrying these same fares was presented to, and rejected by, 
the Public Utilities Commission of Ohio, in so far as it attempted to 
increase the fares between Hubbard and Youngstown, on the ground 
that this commission was without jurisdiction to allow' and establish 
rates and charges in excess of those prescribed by franchise contracts. 
This seems to be the present state of the Ohio law. See Mahoning & 
Shenango Ry. & Light Co. v. Public Utilities Commission, 98 Ohio 
St. 303, 120 N. E. 835 ; Interurban Ry. Co. v. Public Utilities Com- 
mission, 98 Ohio St. 267, 120 N. E. 831, 3 A. L. R. 696; Toledo, Bowl- 
ing Green & Southern Traction Co. v. Public Utilities Commission, 
98 Ohio St. 305, 120 N. E. 835. In consequence of these complications 
the Pennsylvania-Ohio Power & Light Company filed its petition with 
the Interstate Commerce Commission, complaining of the undue pref- 
erence and discrimination existing between interstate and intrastate 
passenger fares, which, after notu:e and on hearing, resulted in the or- 
der above stated, which plaintiff is seeking to enjoin. 
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[1] The Interstate Commerce Commission's findings of fact. It is 
settled law, are conclusive upon this court, if support^ by substantial 
evidence. Interstate Commerce Commission v. Louisville & Nashville 
R. R. Co., 227 U. S. 88, 33 Sup. Ct 185, 57 L. Ed. 431 ; Manufactur- 
ers' Ry. Co. v. United States, 246 U. S. 457, 481, 38 Sup. Ct. 383, 62 
L. Ed. 831 ; Seaboard Air Line Ry. Co. v. United States, 254 U. S. 
57, 62, 41 Sup. Ct. 24, 65 L. Ed. 129. The Commission's findings of 
fact in this situation are: That the interstate passenger cash and 54- 
ride commutation fares between Sharon and Hubbard, and also the 
interstate passenger fares between Sharon and Youngstown, are just 
and reasonable fares for interstate transportation between those points ; 
that the maintenance of corresponding intrastate fares between Hub- 
bard and Youngstown lower than the just and reasonable interstate 
fares between Sharon and Hubbard has resulted, and will result, in 
undue prejudice to persons traveling in interstate commerce over the 
petitioner's line in the state of Pennsylvania and between points in the 
state of Ohio and Sharon, Pa., in undue preference and advantage to 
persons traveling intrastate between points in Ohip, and in unjust dis- 
crimination against interstate commerce; also that, whether the pas- 
senger fares pertain to transportation in interstate commerce or to 
transportation in intrastate commerce, the transportation services are 
performed under substantially similar circumstances and conditions; 
and that said undue prejudice and preference and unjust discrimina- 
tion can, and should, be removed by establishing intrastate passenger 
cash and 54-ride commutation fares between Hubbard and Youngs- 
town not less than the interstate passenger fares found to be reason- 
able as between Hubbard and Sharon. It is ordered that passenger 
fares between Hubbard, Ohio, and Youngstown, Ohio, shall be charged 
which shall not be less than 20 cents when paid in cash and $5 for 54 
rides when a commutation ticket is purchased. 

Plaintiff's contention, that defendant's railroad is not that kind of 
a railroad engaged in interstate commerce or transportation which is 
made subject to the jurisdiction of the Interstate Commerce Commis- 
sion, requires an inquiry as to whether the facts found in this respect 
by the Commission support its assumption of jurisdiction. Plaintiff 
contends that it is not engaged in the general business of transporting 
freight in addition to its passenger and express business, and that it 
is not operated as a part of a general steam railroad system of trans- 
portation. The controversy before the Commission involved nothing 
except passenger fares. In the Commission's report it is sdd: 

"Petitioner is also engaged in the transportation of freight, as will be 
later explained." 

Later in the report the facts in this regard are stated. The defend- 
ant has two connections, one direct, and the other over a private sid- 
ing at Masury and at Stop 41, both between Hubbard, Ohio, and Shar- 
on, Pa., with the New York Central Railroad. It does not originate 
and deliver freight traffic to the New York Central Railroad, but. 
during the years 1919 and 1920, 922 cars of freight were received by it 
from that line for delivery chiefly at points on defendant's line. The 
defendant also operates a daily less than carload freight or parcel 
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package service between Youngstown and Sharon, and on three days 
a week operates a through car for such service from Sharon, in Penn- 
sylvania, to Newcastle, Pa. This through car, it will be noted, is load- 
ed and operated wholly outside of the state of Ohio, and is transport- 
ed on a line not owned by defendant. In 1919 this less than carload 
freight amounted to 6,240 tons and produced a gross revenue of $18,- 
000. The revenue from carload and switching services on cars re- 
ceived from the New York Central was $6,246.52. In 1920 the less 
than carload freight was 5,474 tons and produced a revenue of $21,- 
221, and the carload and switching traffic yielded $5,259. The passen- 
ger revenue, receipts for*1920 were $332,173.43, and in 1921 were $367,- 
529.22. Thus it appears that the entire receipts from freight and 
switching services, including the carload freight from Sharon, in 
Pennsylvania, to Newcastle, Pa., are equal, substantially, to 7 per cent, 
only of the entire gross earnings. Plaintiff asserts that demurrage on 
cars received from the New York Central Railroad begins to run 
from the time the cars are delivered to the defendant's lintj, and that 

I its less than carload freight from Youngstown to Sharon consists, in 

reality, only of parcels or packages more nearly akin to express serv- 

i ice than to freight traffic. 

[2] Upon these facts logically the first proposition of law to be con- 

j sidered is whether defendant's objection is sound, that the plaintiff is 

! without interest in the controversy and has no standing in court. Nei- 

ther in the oral argument nor in the briefs filed is this proposition 
given much consideration, and no authorities are cited su^^orting the 
contention. We assume this contention to be that the village of Hub- 
bard in its corporate capacity has no such interest in the rights of 
passengers on defendant's railway, even though citizens and residents 
of the village of Hubbard, as will entitle it to maintain an action in 
their behalf, and that this case falls within the rules of law announced 
in Oklahoma v. Atchison, T. & S. F. Ry. Co., 220 U. S. 277, 31 Sup. 
Ct. 434, 55 U Ed. 465. In this case it was held that the state of Okla- 
homa might not sustain an original bill in the United States Supreme 
Court to enjoin undue discrimination against its citizens in favor of 
citizens of the state of Kansas. The principles of that case are not ap- 
plicable. 

The village of Hubbard was served by the Interstate Commerce Com- 
mission with a copy of its order of investigation, appeared, and was 
heard. Section 13, Interstate Commerce Act (Comp. St. § 8581), per- 
mits municipal corporations to apply by petition to the Interstate Com- 
merce Commission to correct certain forbidden practices. It also con- 
fers full power and authority upon the Commission to institute inquiries 
on its own motion or on the petition of any carrier into any rate or 
fare made or imposed by authority of any state. Obviously, therefore, 
if a franchise contract made by a municipality with a carrier is the 
basis of the inquiry, that municipality should be made a party and be 
given an opportunity to be heard, and, if so, it has the same right as 
any other party in interest to seek redress in this court against an 
erroneous or unlawful order of the Commission. It has long been the 
practice to permit representative associations and exchanges to insti- 
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tute and tnaintain proceedings before the Commission and to be heard 
in court against its orders. See Judson on Interstate Commerce (3d 
Ed.) § 437. In City of New York v. United States et al. (D. C.) 272 
Fed. 768, a mimicipal corporation, the city of New York, was the 
party plaintiff, and, although relief was denied on the merits, it was 
expressly held that the city's interest was such as entitled it to main- 
tain the action. 

Moreover, Ohio municipal corporations, when parties to a franchise 
contract, may be parties to actions to enjoin a violation or to enforce 
the terms thereof. G. C. §§ 4311 and 4312; City of Springfield v. 
Springfield Gas Co., 12 Ohio Cir. Ct. R. (N. &) 392, affirmed without 
report 81 Ohio St. 537, 91 N. E. 1139< No good reason is perceived 
why the plaintiff, as a party to a franchise contract injuriously affected, 
may not, both here and before the Interstate Commerce Commission, 
become a party to and maintain such suits as are necessary to assert 
and protect its contract rights. 

Defendant's objection that plaintiff's bill does not state a cause of 
action, and plaintiff's objection that the order of the Interstate Com- 
merce Commission is void because defendant's electric street or inter- 
urban railway is not brought within the power and authority conferred 
by Congress on the Commission, depend upon the same considerations, 
and will be considered together. Raintiff's objection that the order of 
the Commission, if within the apparent power thus conferred on the 
Commission, is none the less void because it invades the reserved pow- 
er of a state over purely intrastate transportation, or because it impairs 
the obligations of a franchise contract, depends upon separate and in- 
dependent considerations. We shall consider these propositions in 
the reverse order. 

In the view we take of this case it becomes unnecessary to consider 
any question of constitutional power on the part of Congress. It is 
true that franchise grants, under the law of Ohio, are contracts bind- 
ing upon both parties, and that the state of Ohio may not impair the 
obligation thereof. It is also true that a franchise of the kind under 
consideration, fixing the rate to control beyond the limits of the munic- 
ipality granting it, is within the power conferred upon municipalities 
by the Legislature of Ohio, and is valid and binding between the par- 
ties to it. See Interurban Railway & Terminal Co. v. City of Cin- 
cinnati, 93 Ohio St. 108, 112 N. E. 186; Interurban Railway Co. v. 
Public Utilities Commission, 98 Ohio St. 287, 120 N. E. 831, 3 A. L. 
R. 696: City of Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 
24 Sup. Ct. 756, 48 L. Ed. 1102; Columbus Railway, Power & Light 
Co. V. Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. Ed. 669, 6 
A. L. R. 1648. It may also be true that the principles of law announced 
in Houston & Texas Ry. Co. v. United States, 234 U. S. 343, 34 Sup. 
Ct. 833, 58 L. Ed. 1341, known as the Shreveport Case; American Ex- 
press Co. V. Caldwell, 244 U. S. 617, 37 Sup. Ct. 656, 61 L. Ed. 1352; 
Illinois Central Railway Co. v. Public Utilities Commission, 245 U. S. 
493, 38 Sup. Ct. 170, 62 L. Ed. 425 ; and particularly in Railroad Com- 
mission of Wisconsin v. Chicago, Burlington & Quincy R. R. Co., 257 
U. S. -^, 42 Sup. Ct. 232, 66 U Ed. — , decided by the United States 
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Supreme Court February 27, 1922, known as the Wisconsin Passenger 
Fare Case — arc not applicable to the precise situation here presented. 
However, we pass, without deciding, the questions raised and argued 
on this contention of plaintiff, for the reason that we are content to 
dispose of the case upon a consideration of plaintiff's other contention. 

Plaintiff contends that upon the facts as found the Pennsylvania- 
Ohio Power & Light Company is not a street electric passenger rail- 
way engaged in the general business of transportinif freight in addi- 
tion to its passenger and express business, nor a street 6r suburban 
electric railway operated as a part of a general steam railroad system 
of transportation, nor an interurban electric railway operated as a part 
of a general steam railroad system of transportation or engaged in 
die general transportation of freight, but, on the other hand, is a street 
or interurban electric railway of a different character, and such ds has 
not been made subject to die jurisdiction of the Interstate Commerce 
Commission. 

[8] Apparently, then, the question at issue comes down to one of 
•power in the Interstate Commerce Commission; that is to say, the 
power and authority conferred on the Commission by the Interstate 
Commerce Act (24 Stat. 379). That act does not by its terms, confer . 
jurisdiction on the Interstate Commerce Commission over all interstate 
carriers, or all interstate commerce or traffic. It is limited to inter- 
state commerce or transportation carried on by certain kinds of inter- 
state carriers. Thus Mr. Justice Lamar, delivering the opinion in 
Omaha Street Railway v. Interstate Commerce Commission, 230 U. 
S. 324, 336, 33 Sup. Ct. 890, 891 (57 L. Ed. 1501, 46 L- It A. [N. S.] 
385), said: « 

"^ben these street railroads carry passengers across a state line tbey are, 
of course, engaged in interstate commerce, but not the commerce which Con- 
gress had in mind when legislating in ISST." 

It was accordingly held that an electric street railway, operating in 
and between Council Bluffs, Iowa, and Omaha, Neb., over a bridge 
across the Missouri river constructed for freight and passenger traffic 
under an act of Congress, was not subject to the jurisdiction, nor its 
rates within the control, of the Interstate Commerce Commission. A 
careful examination, therefore, of the several provisions of the In- 
terstate Commerce Act becomes necessary. 

From 1887 to 1906 the purview of the act was limited to commerce 
between the states carried by railroads. By the Hepburn Act of 1906 
(34 Stat. 584) oil pipe lines, express companies, and sleeping car com- 
panies were brought within its scope. By the act of 1910 (36 Stat 
539) were added telegraph, telephone, and cable companies. The 
Transportation Act of 1920 (41 Stat. 456) leaves the provisions of the 
act as to the carriers subject to the jurisdiction of the Commission 
as they were in these previous acts, but refers more frequently to 
street or suburban and interurban electric railways, in order to ex- 
clude them from the purview of certain provisions and sections of the 
act. Section AOO provides, among other things, as follows : 
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"That the provisions of this act shall apply to common carriers engaged 
In (a) the transportation of passengers or property tohoUu by railroad,i or 
partly by railroad and partly by water when both are used under a common 
control, management, or arrangement for a continuous carriage or shipment, 
^ ^ * but shall not apply (a) to the transportation of passengers or prop- 
erty, or to the receiying, delivering, storage, or handling of property, tohoUy 
vHthin one state and not shipped to or from a foreign country from or to 
any place in the United States as aforesaid." 

The most material language of the provision above quoted are the 
words "wholly by railroad" and "transportation of passengers or prop- 
erty ♦ ♦ ♦ wholly within one state." This language was in sec- 
tion 1 of the act of 1887, and has been repeated in this section every 
time the section has been amended. This section was amended and 
re-enacted with this language in the Transportation Act of 1920, and 
must, in ascertaining the meaning of the act, be given equal weight and 
significance with new paragraphs 3 and 4 of amended section 13, so 
much relied on by defendants. For the purposes of this case our in- 
quiry is limited to a determination of what are common carriers by 
railroad, and the further inquiry is: What is a railroad, within the 
purview of this act? The definitions of "common carrier" and of 
"railroad" and of "transportation" in paragraph 3, section 400, Trans- 
portation Act, 1920, give no aid in answering these inquiries. 

If was not until the amendments of June 18, 1910, diat street electric 
railways are mentioned in the act The authority previously conferred 
to establish through routes, subject to the limitation "that no reasonable 
or satisfactory through routes exist," was by the 1910 amendment en- 
larged, so that the Commission might thereafter, whenever it deemed it 
necessary or desirable in the public interest, establish through routes 
without regard to existing routes. This power, however, was limited 
by a provision in these words : 

"The Commission shall not, however, establish any through route, classifi- 
cation, or practice, or any rate, fare, or charge, between street electric pas- 
senger raUways not engaged in the general business of . transporting frei^t 
in addition to their passenger and express business, and railroads of a dif- 
ferent character." 

This language is ambiguous. Previous to its enactment, the Inter- 
state Commerce Commission had assumed jurisdiction over electric 
street railways carrying passengers alone in numerous cases. See 
Willson V. Rock Creek Ry.'Co., 7 Intcrst. Com. Com'n R. 83; Chicago 
& M. Electric R. Co. v. Illinois Cent. R. Co., 13 Interst. Com. Com'n R. 
20; Beall v. Washington, A. & Mt. V. Ry. Co., 20 Interst. Com. Com'n 
R. 406 ; Cincinnati & Columbus Traction Co. v. Baltimore & O. S. R. 
Co. et al., 20 Interst. Com. Com'n R. 486. The provision above quoted, 
it was argued, was an indirect recognition that this jurisdiction was 
rightfully assumed, and also a recognition by implication that electric 
street railways were railroads as defined in section 1, and were tiiere- 
fore subject to the jurisdiction of the Commission. On the other hand, 
it was urged that this proviso was inserted out of an abundance of 
caution, and to repel the implication that the word "railroad," as used 

i Italics In this cfgiaUm are ours. 
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m section 1, did include street electric railways as well as railroads, 
well-known highways of interstate commerce, as understood when the 
original act was passed. In Omaha Street Railway Co. v. Interstate 
Commerce Commission, 230 U. S. 324, 33 Sup. Ct. 890, 57 L. Ed. 1501, 
46 L. R. A. (N. S.) 385, decided June 9, 1913, this difference of opinion 
was settled by holding that "railroads," as used in the Interstate Com- 
merce Act, was limited to railroads, as distinguished from street rail- 
roads, and that the proviso of June 28, 1910, above quoted, was pit)b- 
ably inserted out of an abundance of caution, and did not warrant the 
holdings, previously made by the Interstate Commerce Commission and 
by the Commerce Court, that ordinary street electric railways engaged 
in interstate transportation of passengers had been brought within the 
jurisdiction of the Interstate Commerce Commissiot). 

This case will be referred to again at more length, but, before do- 
ing so, the several additional references to street electric railways in 
the Interstate Commerce Act should be noted In section 402, para- 
graph 22, Transportation Act 1920, it is provided: 

'The authority of the Commission conferred by paragraphs (18) to (21), 
both incluslTe, shaU not extend to the construction or abandonment of spur, 
industrial, team, switching or side tracks, located or to be located whoUy 
within one state, or of street, suburban, or interurban electric railways, 
which are not operated a» a part or. pariB of a general steam railroad eye- 
tern of transportation,** 

New section 15a (Transp. Act 1920, § 422) is, in part, as follows : 

''When used in this section • • • the tenn 'carrier* means a carrier 
by railroad or partly by raUroad and partly by water, within the continental 
United States, subject to this act, excluding (a) sleeping car companies and 
express companies; (b) street or suhurhan ^lectrio railways unless operated 
as a part of a general steam railroad system of transportation; (c) inter- 
wrban electric railways unless operated as a part of a general steam rail- 
road system of transportation or engaged in the general transportation of 
freight" 

It should be noted that this definition of the word "carrier" is for 
the purposes of section 15a. That section has for its object the estab- 
lishment of such tariff rates as will enable the carriers, either as a 
whole or in groups, to earn an annual net railway operating income 
equal as near as may be to a fair return upon the aggregate value of 
their property. In passing, it should also be noted that the provisions 
of this section and of section 20a are the main support of the enlarged 
jurisdiction of the Interstate Commerce Commission to fix purely in- 
trastate rates, as will appear from a reading of Chief Justice Taft's 
opinion in the Wisconsin Passenger Fare Case above cited. 

New section 20a (Transp. Act 1920, § 439) provides, in part, as fol- 
lows: 

'That as used in this section the term 'carrier* means a common carrier 
by raUroad (except a street, suburban, or interurban electric railway which 
is not operated as a part of a general steam railroad system of transpor- 
tation), which is subject to this act, or any corporation organized for the 
purpose of engaging in transportation by railroad subject to this act" 

This definition likewise is for the purposes of that section, and the 
section deals with the issue of capital stock or other securities by rail- 
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roads, and confers wide powers with respect thereto upon the In- 
terstate Commerce Commission. 

The foregoing are all the references to street electric railway^ or 
interurban railways found in the Interstate Commerce Act. However, 
two other references thereto are found in other parts of the Transpor- 
tation Act of 1920. In section 209, providing for a guaranty to carriers 
during a limited period after termination of federal control, it is pro- 
vided : 

''When used In this section — the term 'carrier* means (1) a carrier bj rail- 
road or partly by railroad and partly by water, whose railroad or system 
of transportation is under federal control at the time federal control ter- 
minates, or which has heretofore engaged as a common carrier in general 
transportation and competed for traffic, or connected, with a railroad at any 
time under federal control; and (2) a sleeping car company whose system 
of transportation is under federal control at the time federal control ter- 
minates; but does not include a street or Interurban electric railway not 
under federal control at the time federal control terminates, totUch has as 
its principal source of operati/n{f revenue url)an^ suburban, or interurban 
passenger trafflo or sale of power, heat, and Ught, or both.*' 

In section 300, title 3, creating the Labor Board, to deal with dis- 
putes between carriers and their employees and subordinate officials, it 
is provided: 

"When used in this title — (1) The term •carrier' includes any express 
company, sleeping car company, and any carrier by railroad, subject to the 
Interstate Commerce Act, except a street, interurban, or suburban electric 
railway not operating as a part of a general steam railroad system of trans- 
portation." 

Summarizing and bringing together the references to carriers above 
quoted, otherwise than by railroad, we find street electric railways re- 
ferred to in these several words : In section 1, paragraph 22, it is: 

"Street, suburban, or interurban electric railways, which are not oper- 
ated as a part or parts of a general steam railroad system of transporta* 
tion." 

In section 15, as amended Jime 18, 1910, and re-enacted February 
28, 1920, the reference is to: 

"Street electric passenger railways not engaged in the general business 
of transporting freight in addition to their passenger ami express business." 

In new section 15a the reference is to : 

"Street or suburban electric railways unless operated as a part of a gen- 
eral steam railroad system of transportation." 

Also to: 

''Interurban tiectric raUways unless operated as a part of a general steam 
railroad system of transportation or engaged In the general transportation 
of freight" 

In new section 20a the reference is to: 

"Street, suburban, or Interurban electric raflway which is not operated 
as a part of a general steam railroad system of transportation." 

In section 209, title 2, Transportation Act of 1920, the reference is to: 
"A street or interurban electric railway • ♦ ♦ which has as Its prin- 
cipal source of operating refenue urban, suburban, or interurban passenger 
traffic." 
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In section 300, titk 3, the relerence is : 

'*A street* intemrban, or sabartMtn electric railway not <werati]ig as a 
l^art of a general ateani railroad system o£ traxu^K>rtaUoxi.'* 

[4] Despite these differences in phraseology, there is a mariced simi- 
larity in the characteristics attributed to street electric railways, which 
include them within the jurisdiction of the Commission. These charac- 
teristics are : (a) Being operated as a part or parts of a general steam 
railroad system of transportation ; (b) engaged in the general business 
of transporting freight in addition to their passenger and express busi- 
ness; (c) having as its principal source of operating revenue, urban, 
suburban, or interurban passenger traffic, or sale of power, heat, and 
light, or both. In the varied instances, street electric railways, whether 
urban, suburban, or interurban, which do not have these characteristics, 
are excluded from the jurisdiction of the Commission. "If they have 
those characteristics, obviously they would be under the jurisdiction of 
the Commission. This being true, does it not follow that defendant's 
railway, even though an interurban electric railway engaged in the in- 
terstate transportation of passengers, must be regarded as outside the 
jurisdiction and control of the Commission, unless it possesses one or 
more of these distinguishing characteristics? Before this question is 
answered we shall review the pertinent decisions. 

As already stated, the Interstate Commerce Commission early as- 
sumed jurisdiction over street or interurban electric railways, if en- 
gaged to any extent in the interstate transportation of passengers, even 
if not engaged in the general transportation of freight See the refer- 
ences above given. In Omaha & Council Bluffs Street Railway Co. v. 
Interstate Commerce Commission (C. C.) 179 Fed. 243, Circuit Judges 
Sanborn, Hook, and Adams, differing from the Interstate Commerce 
Commission, held that street railway companies engaged in operating 
street cars by electricity for the transportation of passengers were not 
within the definition of common carriers by railroad, as used in section 
1 of the Interstate Commerce Act, but that common carriers by railroad 
meant commercial railroad companies engaged in the general transpor- 
tation of freight and passengers. Accordingly a preliminary injunc- 
tion was awarded against the Commission's order undertaking to regu- 
late interstate transportation of passengers by an electric street railway. 
This case was transferred to the United States Commerce Court, and 
that court, on final hearing, reversed the Circuit Judges. See 191 Fed. 
40. The United States Supreme Court, in Omaha Street Railway Co. 
V. Interstate Commerce Commission, supra, reversed the Commerce 
Court and affirmed the Circuit Court. In appraising the force and ef-. 
feet of this decision it is necessary to take into account the long line 
of Interstate Commerce Commission decisions prior thereto holding to 
the contrary, and to note carefully the reasoning of the Commerce 
Court in sustaining them. There is marked similarity in that reasoning 
and in the reasoning of the later opinions of the Interstate Commerce 
Commission, upon tfie basis of which the order now under considera- 
tion was made. 

Mr. Justice Lamar, delivering the unanimous opinion of the Supreme 
Court, holding that street electric railways, although engaged in inter- 
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State transportation of passengers, were not common carriers by rail- 
road, as ddined in section 1 of the Interstate Commerce Act, gives rea- 
sons therefor which, it seems to us, are as sound to-day as they were in 
1913. He says: 

"Applying this universally accepted rule of construing this word. It is 
to he noted that ordinary railroads are constructed on the companies' own 
property. The tracks extend from town to town and are usually connected 
with other railroads, which themselves are farther connected with others, 
so that freight may he shipped, without breaking bulk, across the continent. 
Such railroads are channels of interstate commerce. Street railroads, on 
the other hand, are local, are laid in streets as aids to street traffic, and 
for the use of a single community, even though that community be divided 
by state lines or under dilTerent municipal control. When these street raU- 
roads carry passengers across a state line, they are, of coarse^ engaged in 
interstate commerce, but not the commerce which Congress had in mind 
when legislating In 1887." 

Further: 

"The railroads referred to In the act were not those having separate, dis- 
tinct and local street lines, but those of whom it was required that they 
should make joint rates and reasonable facilities for interchange of traffic 
with connecting lines, ik) that freight might be easUy and expeditiously moved 
in interstate commerce/' 

The mischief which Congress intended to remedy by the Idterstate 
Commerce Act is adverted to as a reason tending to show that street 
electric railroads were not within the purview of section 1. Street 
railroads, he said, "had not engaged in the pooling, rebating, and dis- 
crimination which the statute was intended to prohibit." The question, 
it is true, is left open as to the proper classification of that new typje of 
interurban railway developed since 1887 and which," with electricity 
as motive power, uses larger cars and runs through the country from 
town to town, enabling the carrier to haul passengers, freight, express, 
and mail for long distances at high speed." It is intimated that such 
electric interurban railways might be included within the definition of 
"common carrier by railroad," as used in section 1, but no opinion is 
expressed. 

So far as we have discovered, the United States Supreme Court has 
not again given any consideration to this precise question. It has, 
however, considered the definition of a street or electric interurban rail- 
way as used in the Safety Appliance Act (Comp. St. § 8605 ct seq.) 
and the federal Employers' Liability Law (Comp. St. §§ 8657-8665)— 
see Kansas City v. McAdow, 240 U. S. 51, 36 Sup. Ct. 252, 60 L. Ed. 
520; Spokane & Inland R. Co. v. Campbell, 241 U. S. 497, 36 Sup. 
Ct. 683. 60 L. Ed. 1125 — and has held that an interurban electric rail- 
way, operating from city to city and engaged in interstate traffic, is 
within the purview thereof. The reason for tliese holdings is that ex- 
ceptions within a remedial statute are to be strictly construed, and in- 
asmuch as interurban electric railways engaged in the interstate trans- 
portation of passengers are within the mischief to be remedied just as 
much as interstate steam railroads, the exception should be limited to 
street railways within cities and upon city streets and in their immediate 
suburbs. On the other hand, the rule of construction applicable to 
acts of Congress encroaching upon the power of a state to relate and 
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control the transportation of passengers and property within a state 
is one of strict construction, and will not include intrastate traffic un- 
less the intent is plainly expressed. Thus, in Illinois Central R. Co. v. 
Public Utaities Commission, 245 U. S. 493, 510, 38 Sup. Ct. 170, 176 
(62 I.. Ed. 425), it is said: 

"In construing federal statntes enacted under the power conferred by 
the commerce clause of the Gonstitation, the rule is that it should never be 
held that Congress intends to supersede or suspend the exercise of the re- 
served powers of a state, even where that may be done, unless, and except 
so far as, its purpose to do so is clearly manifested." 

In South Covington & Cincinnati Street Railway Co. v. City of Cov- 
ington, 235 U. S. 537, 35 Sup. Ct, 158, 59 L. Ed. 350, L. R. A. 1915F, 
792, much relied on by defendants, the decision is wholly inapplicable 
and deals with entirely different questions. Nor does it seem to us 
that the question under consideration is materially affected, much less 
controlled, as is contended by defendants' counsel, by the Shreveport 
Case, supra, American Express Co. v. Caldwell, supra, Illinois Central 
R, R, v. Public Utilities Commission, supra, nor by new paragraphs 3 
and 4, section 13, Interstate Commerce Act, nor by the decision in the 
Wisconsin Rate Case. 

The question here is what interstate carriers by railroad and what 
classes of interstate and intrastate traffic are brought within the juris- 
diction of the Interstate Commerce Commission. This is a question of 
intention, and is to be ascertained from the provisions of the Interstate 
Commerce Act, including its original as well as amended provisions, and 
the several decisions of the Supreme Court construing the same. The 
decision in the Wisconsin Rate Case rests heavily, if not entirely, upon 
new section 15a and new section 20a, both of which excluded street and 
interurban electric railways from the purview thereof, unless operated 
as a part of a general steam railroad system of transportation or en- 
gaged in the general transportation of freight. The newly added pow- 
ers and duties, including those conferred by paragraphs 3 and 4 of 
new section 13, apply only to railroads of a certain character, and do 
not include electric street and interurban railways unless thus engaged. 
Assuming for the purpose of this opinion the existence in Congress of 
a power to include all street and interurban electric railways, and to in- 
validate all municipal and state franchises relating to purely intrastate 
traffic, upon the principles of the Shreveport and the Wisconsin Rate 
Cases, nevertheless the intent so to do will not be inferred unless and 
except so far as it is clearly manifested. 

From the foregoing considerations we deduce these conclusions : 

Electric street, suburban, or interurban railways. are included within 
"common carriers 1^ railroad," as that expression is used in section 1 
of the Interstate Commerce Act, only when they are of that character 
and engaged in that kind of traffic and under the conditions set forth in 
the parts of the Interstate Commerce Act and the Transportation Act 
of 1920 as above quoted. They must be operated as a part or parts of 
a general steam railroad system of transportation, or they must be en- 
gaged in the general business of transporting freight in addition to their 
passenger and express business, or they must be operated as a part of 
a general steam railroad system of transportation or engaged in the 
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general transportation of freight. If they are not thus engaged or be- 
ing thus operated, they are not within the act, lior within the jurisdic- 
tion conferred on the Interstate Commerce Commission, even though 
they may be engaged in interstate passenger business. 

This, it seems to us, is the only proper interpretation and effect oi 
the several amendments to the Interstate Commerce Act, made since 
the decision in the Omaha Street Railway Case. In that case, as al- 
ready stated, it was left a query as to whether the act included the new 
type of interurban railroad developed since the original act was passed, 
which operates with electricity as motive power, uses larger cars, and 
runs through the country from town to town, enabling the carrier to 
haul passengers, freight, express, and mail for long distances at high 
speed. It is true that Congress, in excluding electric street and inter- 
urban railways, did not use this descriptive language ; but it used other 
language continuously and consistently, which does exclude all electric 
street or interurban railways which do not possess these dominating 
characteristics — ^that is to say, that are not operated as a part of a gen- 
eral steam railroad system of transportation or are not engaged in the 
general transportation of freight in addition to their passenger and ex- 
press business. It seems evident that Congress intended to leave, and 
did leave, all street and interurban electric railways not thus operated, 
nor doing business of that character, in the situation in which they 
were left by the decision in the Omaha Street Railway Case. 

This conclusion is greatly strengthened by the additions to the In- 
terstate Commerce Act made by the Transportation Act of 1920. The 
establishment of the Labor Board to settle controversies between car- 
riers and employees, the guaranty for a limited period of a fixed return 
upon railroads, the grouping of railroads into classes, and requiring 
rates to be fixed so as to allow a fair return to be earned on the property 
as a whole, the control assumed and exercised over the construction of 
new railroads, and the making of extensions and the issuance and sale 
of securities, are all a part of a general scheme from which all street 
or interurban electric railways are excluded, unless possessing these 
characteristics. 

[5] The remaining inquiry is whether or not, on the facts found by 
the Interstate Commerce Commission, the defendant railway was oper- 
ated as a part of a general steam railroad system of transportation, or 
was engaged in the general transportation of freight, in addition to its 
passenger and express business. Plainly and admittedly the defendant 
railway was not operated as a part of a general system of steam rail- 
roads for transportation. It had two switching connections, one direct 
and the other over a private siding, with the New York Central, a sys- 
tem of steam railroads ; but it was independently operated, and not as 
a part of that system. Its traffic relations with the New York Central 
were limited to receiving over these switches a few carloads of inbound 
freight ; and, so far as the New York Central is concerned, delivery was 
made and demurrage began to run as soon as those cars were received 
by the defendant railway. 

[8] Nor can it be said upon the facts found that the defendant rail- 
way was engaged in the general transportation of freight in addition 
to its passenger and express business. It is true that the Commission's 
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report refers thereto as. less than <:arload freight ; but this freight serv- 
ice appears to have consisted of packages and parcels, and is more 
nearly like that which is called express than freight traffic. In any 
event, the amount thereof is exceedingly limited, not exceeding 5 per 
cent, of the gross earnings of the defendant company. Such an inci- 
dental and relatively insignificant and unimportant freight business can- 
not be called the general transportation of freight in addition to its 
express business. 

Our conclusion is that the order of the Interstate Commerce Com- 
mission is in excess of any power and jurisdiction conferred upon it 
by the Interstate Commerce Act, and is void and without effect. The 
motion to dismiss will be denied, and a preliminary injunction will be 
granted as prayed. 



CITY OF WELLSVILLE, OHIO, V. UNITED STATES et aU 

(District Cburt, N. D. Ohio, E. D. Mardi 13, 1022.) 

No. 682. 

Commeroa ^s>8&-liiterurban eleotrlo railway held not enoaoed In "general 
transportation of freight." 

The fact that a street and interurban electric passenger railway car- 
ried a smaU amount of freight in less than carload lots, from which its 
revenues were less than 6 per cent, of its gross revenues and were re- 
ported under express earnings, does not establish that the railway was in 
the general transportation of freight 

In Equity. Suit by City of Wellsville, Ohio, against the United 
States and others. On motion of plaintiff for a preliminary injunc- 
tion and motion of defendants to dismiss the bill. Motion to dismiss 
denied, and preliminary injunction granted. 

Charles Boyd, City Sol., James E. O'Grady, both of Wellsville, Ohio, 
for city of Wellsville. 

Blackburn Esterline, Sp. Asst. Atty. Gen., for the United States. 

Walter McFarland, of Washington, D. C, for Interstate Commerce 
Commission. 

Agnew Hice, of Beaver, Pa., and S. H. Tolles (of Tolles, Hogsett, 
Ginn & Morley), of Cleveland, Ohio, for Steubenville, E. L. & B. V. 
Traction Co. 

Before DONAHUE, Circuit Judge, and KILLITS and WESTEN- 
HAVER, District Judges. 

WESTENHAVER, District Judge. This suit is the counterpart of 
the Village of Hubbard v. United States et al., 278 Fed. 754, this day 
decided. It was heard, argued, and submitted at the same time, and 
involves substantially similar facts and precisely the same questions 
of law. These questions likewise arise upon plaintiff's application for 
a preliminary injunction and upon motion of defendants the United 
States and the Steubenville, East Liverpool & Beaver Valley Traction 
Company to dismiss, and upon an answer to the merits filed by the 

#s»For other CMes see same topic A KEY-NUMBER io all Key-Numbered Dlgeeta A Indezee 
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Interstate Commerce Commission setting up its order and its findings 
of fact. The same conclusion and judgment is required. 

The general situation is correctly set forth in the report of the In- 
terstate Commerce Commission, and need not be repeated here. The 
defendant railway, upon the facts as found, is a street and interurban 
electric passenger railway, and is not engaged in the general business 
of transporting freight in addition to its passenger and express busi- 
ness, nor is it operated as a part of a general steam railroad system of 
transportation, nor in the general transportation of freight. The 
amount of freight business done by it is proportionately less, and rela- 
tively more unimportant, than in the Village of Hubbard Case. In 
the company's annual reports its gross receipts from these freight earn- 
ings are reported imder express earnings. The company is not, in 
our opinion, subject to the jurisdiction and regulation of the Inter- 
state Commerce Commission for the reasons set forth in our opinion 
in the Village of Hubbard Case. 

The motion to dismiss will be denied. A preliminary injunction will 
be granted as prayed. 



QUEEN INS. CO. OF AMERICA V. GLOBE & RUTGERS FIRE INS. CO. 

(District Court, S. D. New York. March 11, 1922.) 

f. Collision <s=s»40— Vessels In meeting convoys held both at fault. 

Where two convoys of vessels sailing without lights met nearly head 
on, each of two colliding vessels held at fault, the east-bound vessel for 
falling to turn back to the designated course after porting to pass a vessel 
in the first tier of the meeting convoy, and In stopping across the path of 
a vessel In the second tier, and the west-bound vessel for not immediate- 
ly slackening speed when the other convoy was sighted. 

2. Collision ^=:9 1 08— Faults In navigation In meeting convoys held not errors In 

extremis. 

Faults in navigation by vessels In two convoys, which met nearly head 
on at night while sailing without lights, field not excusable as faults in 
extremis, notwithstanding the confusion whldbi would naturally be caused 
by the situation. 

3. Collision <@=>35— Prime cause of collision between vessels in meeting eon* 

voys held failure of naval authorities to prevent meeting. 

The original cause of a collision between two convoys of vessels, which 
met nearly head on at night while sailing without lights, was the failure 
of the naval authorities, either those in charge of the convoys or those 
on the shore, to prescribe courses for the convoys w^hich would have pre- 
vented their meeting. 

4. Insurance 4@==»406— Character of oargo immaterial In determining whether loss 

was war risic. 

In view of the known purpose of Germany to destroy ships, regardless 
of the nature of the cargo, the character of the cargo carried by a vessel 
under convoy, whether munitions, contraband or noncontraband. is im- 
material In determining whether the loss of the vessel was due to a 
war risk, 

5. Insurance ^=9413— Liability for collision on marine war risk policy Is qvestioi 

of proximate cause. 

In deciding whether the insurer of a vessel against war risks was liable 
for loss of the vessel, the determining Issue is the proximate cause of 
the loss in the legal sense of that phrase. 

^s»For other cases see same topic & KEY-NUMBER in aU K«>y-NuTnbered Digests A IndexM 
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6b lunranoa ^s>4IS^Word ''coisequences/' In naiiae polioy, refers to totality of 
causes. 

Where a marine Insurance policy speaks of the "consequences" of an 
enumerated list of happenings, the word "consequences*' refers to th4 
totality of causes and not to their sequence. 

[£d. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Consequence.] 

7. Insurance ^=9406— "Acts in prosecution of hostilities" Is net equivalent to "all 

consequences of hostilities or warlike operations." 

Where a war risk policy insured against **acts In prosecution of hostili- 
ties between belligerent nations," It did not fully supplement a policy In- 
suring against other perils '*free from all consequences of hostilities or 
warlike operations." 

8. Insurance ^s»l46( I)— Marine Insuranoe clause should be construed to secure 

uniformity in the commercial world. 

The interpretation of a marine Insurance policy is not a question of 
morals or of public policy, and the Important thing is to secure uniformity 
of an interpretation in a commercial world embracing more than one 
continent and more than one ocean. 

9. Insurance ^=9406— Sailing in convoy under naval directions Is not "warlike 

operation." 

The fact that a merchant vessel sailed in convoy under compulsion of 
the war situation and subject to naval direction, and thereby increased 
the danger of collision, which is one of the perils of the sea, was not in 
itself a "warlike operation," so as to Vender the insurer against war risks 
liable for loss of the vessel due to a collision which resulted when two 
such convoys met nearly head on at night 

In Admiralty. Libel by the Queen Insurance Company of America 
against the Globe & Rutgers Fire Insurance Company. On final hear- 
ing. Libel dismissed. 

Bigham, Englar & Jones, of New York City (Oscar R. Houston, of 
New York City, of counsel), for libelant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Charles 
C. Burlingham, Van Vechten Veeder and Ralph W. Brown, all of New 
York City, of counsel), for respondent. 

HOUGH, Circuit Judge. The Italian steamship Napoli sailed from 
New York for Genoa in June, 1918.' At Gibraltar she became one of 
a convoy of cargo boats proceeding from Gibraltar to Genoa. On this 
trip Napoli collided with the British steamship Lamington, which was 
one of another convoy of similar vessels then proceeding from Genoa 
to Gibraltar. About an hour after collision, and as a result thereof, 
Napoli sank ; both ship and cargo became a total loss. 

Part of Napoli's cargo was covered by what is commonly known 
as a "marine policy," issued by libelant. Queen Company, and the same 
cai^o was further covered by what is called a "war risk" policy issued 
by respondent, Globe Company. Loss being admitted, but each under- 
writer asserting that the other should pay, each by agreement and with- 
out prejudice paid the insured half the amount due by some one, 
whereupon libelant (having succeeded in the familiar manner to the 
rights of cargo owner) brought this suit against the "war risk" under- 
writer, seeking to recover as of right the amount not already advanced 
by respondent. 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Thus this question is presented, viz.: Under the circumstances in 
evidence, was the collision between Napoli and Lamington (which 
admittedly produced the loss of the insured cargo) due to a "marine 
risk" or "war risk"? 

The libel asserts both convoys were "directed by competent naval 
authorities" ; the west-bound convoy was ordered to make certain desig- 
nated courses ; all vessels were required to travel in specified formation, 
without lights, and to obey the orders of the convoying warships in 
the event of laiown proximity of German submarines ; finally the duly 
constituted naval authorities so laid out the courses of the convoys that 
"they would meet in the course of their navigation." It is then alleged 
in substance that, as the result of these convoy regulations, the collision 
occurred, in that, shortly before midnight of July 4-5, the convoys 
met "approximately head on," producing a situation of such danger, 
difficulty, and confusion that, although both Lamington and Napoli 
"acted with all due care," collision occurred. This is in eflFect an aver- 
ment that collision was proximately caused by the method of convoy- 
ing. 

It is also alleged that in the east-bound convoy "some or all of the 
vessels [therein] carried munitions and/or contraband, and all of them 
were liable to condemnation or destruction under the German law." 
This is an endeavor by the pleader to assert that Napoli's going in 
couvoy was (in the language of the policy in suit) "an act of kings, 
etc., authorized by and in prosecution of hostilities." 

Before considering the words of contract, the facts must be stated, 
so far as the meager record permits their ascertainment. The parties 
have united in seeking information about the collision; but the naval 
authorities of Great Britain and Italy refused assistance, wherefore the 
evidence consists of logs and statements from such of the escorting 
vessels as were of the United States navy, affidavits or depositions from 
officers and men of Napoli, given in l^al or administrative proceed- 
ings, and opinions rendered therein in Italy and England, together witli 
excerpts from the manifest of the Napoli. 

Unsatisfactory as this is, there is, I think, enough to enable the court 
to treat the legal questions, without feeling that, were the facts really 
known, there might appear some error or fault in ship management that 
would dispose of the case, before reaching the problem of interpreting 
policy clauses in question. 

Without resting decision even partly on the truth that libelant must 
bear the burden of proof, I find, on all the evidence, nothing to show 
that Napoli or any other merchantman was compelled to go in convoy. 
For all that appears, she was free to sail alone. But it is an inference 
easily made, from what is proven, that she would have run far greater 
danger by avoiding convoy than by joining one. She sought the pro- 
tection of a convoy, and so did all other well-advised vessels of no 
greater speed than Napoli possessed (12 knots). 

If a vessel took convoy, she was obliged to conform to instructions 
as to courses and management given by "competent naval authorities," 
and such instructions came from three sources: (1) General orders 
at Genoa or Gibraltar, as the case might be, emanating from shore or 
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port authority, or perhaps the admiral on the station, (2) the senior 
naval officer in escort, who enforced the general orders and exercised 
his own judgment in departing from them in detail, if necessary, and 
who might or might not be (3) the commodore of the convoy, who car- 
ried his flag on a merchantman, and sought to keep the other cargo 
boats in ramc, at proper speed, etc. If, however, this commodore rank- 
ed the commanders of all the escorting vessels, he was also the senior 
naval officer present, and f unctkmed as such. 

Of the two convoys in question, the west-bound was in charge of a 
rear admiral of the Italian navy, on a merchantman, the Italian steam- 
ship Ansaldo III, who was both senior officer present and convoy com- 
modore; the escort consisting of small vessds from British, - Italian, 
and American navies. The east-bound convoy had for commodore a 
commander in Italian navy on board the Napoli, the senior naval officer 
was a captain in the British navy, and the escorting vessels were of 
the same diverse nationalities as were those of the other convoy. 

It is not, however, true that either convoy or both were obliged by 
orders given on or before departure to pursue fixed courses for the 
entire contemplated trip. The west-bound vessels were merely ordered 
after leaving a buoy outside Genoa harbor to take "courses according 
to the signal of the commodore" on Ansaldo III ; while the east-bound 
fleet was given definite courses until such time as they should reach 
42^ 58' N. and 7** 50' E., from which position, called "Genoa rendez- 
vous," they were to proceed "according to instructions from Genoa," 
which, so far as appears, were never given. This point is about 70 
miles from Genoa, and the place of collision was, according to the 
repeated statements of Napoli's master, 43** N., 7* 58' E. In other 
words, the Napoli had proceeded beyond the limit of courses anteced- 
ently laid down, and was presumably taking whatever direction was 
ordered by Captain Ryan, R. N., as senior naval officer present. This 
is even more true if the Lamington's calculation of position be accept- 
ed — 43** 8' N., 7** 46' E. It is therefore not true that the convoys met, 
by reason of pursuing courses predetermined for them at the places 
of departure. 

By no formal written order were the vessels of cither convoy spaced 
apart or given distances ; nor is any written order produced directing 
them to navigate without lights. It is, however, inferable from the evi- 
dence, and is matter of common knowledge, that they were expected and 
required (warships and merchant vessels alike) to keep their lights 
screened, but ready for instant exhibition. The arrangement of ves- 
sels in convoy formation, while not formally prescribed in writing, was 
a matter evidently so well known as to be left to the senior naval of- 
ficer; the convoy was arranged according to a system obviously ac- 
cepted and understood by all officers interested. 

It is not easy to ascertain with exactness what were the distances 
between the vessels in each tier or rank, or the distances between the 
several tiers. Each convoy consisted of three tiers, but not of the 
same number of vessels in each tier. The Lamington's or west-bound 
convoy had eight vessels in the front tier, either five or six in the sec- 
ond, and three in the third. The Napoli's or east-bound convoy had 
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apparently seven vessels in the first tier and a smaller number in the 
second and third. Some of the east-bound vessels had left that con- 
voy before collision, bound for Marseilles. 

Libelant's Exhibit 2 (document 10) is an endeavor to depict the 
position of NapoH, Lamington, and certain other vessels at and shortly 
before collision occurred. That exhibit seems to be inaccurate, in that 
it shows Napoli as in a front rank or tier of six only; she was the 
middle ship of seven. The vessel immediately behind her was the Swe- 
dish steamship Otto Sverdrup. 

Document 10, again, cannot be reconciled with the order issued by 
the Italian admiral in charge at Genoa for the arrangement of vessels 
in the west-bound convoy. If that order was complied with, the flag- 
ship Ansaldo III was the fourth vessel in the first tier of eight (count- 
ing from port to starboard), and the vessel immediately behind her in 
tlw second tier was the Plymouth, and not the Lamington, as shown 
in document 10. In fact, there is no Lamington named in the list of 
west-bound vessels ; but the Harington, which is taken to be the Lam- 
ington, was ii% the second tier, and behind the third front tier vessel. 
That the vessel called the Harington was the Lamington is conclusively 
shown by an entry in log of Yankton, the American naval vessel with 
west-bound fleet. On the morning of July 5 Yankton signaled to ves- 
sel U. B. : "Were you injured last night, and are you able to proceed?" 
U,. B., according to Genoa orders above referred to, was the Haring- 
ton ; and U. B.'s answer was, "Consider it inadvisable to proceed, due 
to damages sustained last night in collision with unknown steamer." 
If Lamington had been directly behind Ansaldo III, she would have 
been vessel V. B., which was not injured, and was American steamship 
Plymouth, to which the Italian admiral transferred his flag. 

I think it fairly shown that vessels in the same tier were expected to 
remain (from beam to beam) not over 500 yards apart, probably some- 
what less, while the distance between tiers (or fore and aft) was about 
600 yards, except when the convoy was "zigzagging," in which case the 
distance was lengthened to about 800; but these distances are approxi- 
mate only, and the figures given are for the east-bound vessels. Dis- 
tances for those west-bound were slightly shorter. 

The log of Castine, the American naval vessel escortii^ the east- 
bound convoy on the port flank, shows that that convoy had great diffi- 
culty in maintaining distances fore and aft, and the Otto Sverdrup 
was an especially persistent straggler. But as midnight of July 4th ap- 
proached the log shows that the convoy was in no worse plight than 
"poor formation." It can be said with certainty, however, that as the 
two convoys approached each other the east-bound fleet presented a 
front from the port to the starboard escort (escorts endeavored to main- 
tain position of 400 yards off the flanks) of something less than two nau- 
tical miles, and the west-bound convoy something over that distance. 

By all the evidence the weather was "hazy," yet the testimony is 
unanimous that the loom of vessels in the west-bound fleet was seen 
by Napoli's observers at a distance of 1,000 meters, and the command- 
ers of Castine and Yankton think the range of visibility three-quarters 
of a mile or a little less, and from the Castine's deck (some 400 yards 



Digitized by 



Google 



QUEBN INS. CO. V. GLOBE A BUTGERS PIRB INS. CO, 775 

(278 F.) 

oflf the port flank of the cast-bound convoy) it is agreed that her ob- 
servers could see three vessels, in the front tier of her convoy. It is 
plain that the whole range of visibility, at and before the time of col- 
lision, was for a moonless night unusually high. 

The fleets met by computation (document 10) at an angle between 
their courses of about 30 degrees; yet the testimony from Napoli (evi- 
dently adopted by the pleader for libelant) is uniform that the west- 
bound vessels, when seen, seemed almost end on, and I think that navi- 
gation was on that theory of direction. There was no fixed or inflexi- 
ble rate of speed for either convoy. The west-bound ships were out of 
Genoa harbor about 10:50 a. m. July 4th, and about an hour later the 
commodore and senior naval officer on Ansaldo III signaled to Yank- 
ton, "Can you tell me the exact speed of the convoy as we have no 
log?" to which the Yankton replied, "Speed about 7.3 knots." This 
or a slightly greater speed was evidently maintained, because any mate- 
rial variations therefrom would have been noted in the log in evidence. 
The east-bound fleet was proceeding at about the same rate; on this 
point there is ample evidence. It follows that the vessels were ap- 
proaching at between 14 and 15 knots an hour. 

At approximately 7 p. m. of July 4th a vessel in the west-bound con- 
voy was injured by a submarine at a point about N. 50° E. (true) of 
the place of collision, and rather less than 30 knots distant therefrom. 
Thereupon the west-bound escort vessels set out in search of the at- 
tacking submarine, and for that reason the navigation records in evi- 
dence are more meager in respect of the west-bound than of the east- 
bound fleet. It is plain that the west-bound convoy immediately began 
to -zigzag ; it is not plain whether, when the convoys sighted each 
other, the original course had been made good ; but I take the opinion 
(it is no more) of Lieut. Bums, of the Yankton, who was "reasonably 
sure that [his] convoy was off the course laid down before the attack" 
at the time of sighting the other fleet. But it is quite impossible to 
say whether it was oflF course to the south or north. 

The fleets sighted each other almost exactly in the middle of the pas- 
sage between northeastern Corsica and France, a stretch of water be- 
tween 95 and 100 miles wide. As soon as the loom of the other ships 
appeared, both fleets turned on their navigating lights, so that I find the 
precoUision situation was this : Upwards of 35 vessels with their ac- 
companying escorts, divided into two approximately equal fleets, were 
approaching each other nearly end on, at the rate of over 14 knots an 
hour, when the distance between the leading tiers of each fleet wa3 not 
over three-quarters of a nautical mile. 

Of this situation at least the first tiers of both convoys were instant- 
ly aware. Each thought the other vessels were approaching almost end 
on. In point of fact they were not so approaching; but their naviga- 
tion must be judged by what the navigators believed at the time. It 
is to me plain beyond argument that under the apparent circumstances 
the duty of every navigator was to slow down to steerage way and stick 
as nearly to his course as possible, in the hope that the vessels of each 
fleet would pass through the lanes between the fore and aft lines of the 
other fleet. 
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Most of the steamers must have done this, for otherwise it is in- 
conceivable that no more than six vessels out of so many got into col- 
lision. In respect of the collisions that did occur, that between the 
Albatross (west-bound) and Hjelf jord (east-bound) was very reason- 
ably attributed by the Italian investigating commission to the fact that 
the Albatross never turned on her lights. That between Ansaldo III 
and the Sverdrup was found by the same commission to have been 
contributed to, if not caused, by the failure of Ansaldo III "to stop by 
reversing the engines and giving the three regulation whistles to warn 
the ships in the vicinity." Thus presumably competent investigating 
authority has attributed fault in navigation to certain of the other 
vessels colliding at the same time as did Napoli and Lamington. 

[1] The convoys approached each other, so that if courses and 
speeds were maintained there would have been a collision between 
Napoli and Ansaldo III. This was avoided by the vessels passing each 
other port to port, though how near does not appear. This is the natu- 
ral result of what, by his statements before the commission in Genoa 
and before the English court, the captain of Napoli did, to wit, port 
his helm. But he did not, by his own statement, endeavor to straighten 
up and keep on down the lane, which he must have known to exist. 
On the contrary, he either kept going to port, or indulged in what he 
admitted "might be called the serpentine," and stopped. In my opinion 
he stopped directly in the path of the Lamington, which vessel I am 
convinced (differing from document 10) was traveling (if in reasonably 
good formation) from 500 to 800 yards on the port quarter of Ansaldo 
III. In no other way can the collision be^accounted for with so broad 
an angle between the colliding vessels as is admitted all round. M^^- 
while Lamington had continued to proceed at least 6 knots until she 
saw the Napoli, or the latter's lights, so near at hand that collision was 
inevitable. 

It is my opinion, and I find from the material furnished, that both 
the vessels here involved navigated faultily. The Napoli, in that, hav- 
ing ported to such an extent that she ought to have known she was 
getting in the way of the next fore and aft convoy line, stopped and 
(as it seems to me) invited collision with any vessel in that line that 
came up out of the night ; while the Lamington was at fault for main- 
taining so great a speed that she could not possibly take off her way be- 
fore colliding with whatever she could clearly make out ahead. It 
may be noted that the speed of the Lamington is not only admitted, 
but would necessarily be found from consideration of the violent blow 
she struck the much larger and more powerful Napoli. 

I have felt obliged to make these criticisms on the navigation of the 
two vessels, although not unmindful of the Italian and English findings. 
The commission felt — 

•*it their duty to point out the circumstances under which the maneurers in 
question had to be executed, and are of opinion that the anxiety of the com- 
manders must have been very great because, besides having to avoid the 
steamers ahead, they had also to seek to avoid being struck by those astern. 
Moreover the sudden appearing of so many lights, the noise of so many 
sound signals directing the maneuvers, must necessarily have generated a 
confusioQ wMoh was entirely to the disadvantage of the necessary calm 
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which every commander had to preserve in order to avoid collisions which 
appeared impending from all sides." 

This is undoubtedly true, but after all amounts to no more than say- 
ing that navigation at the time and place was attended with great diffi- 
culties. The English trial (of a suit by owners of cargo on Napoli 
against owners of Lamtngton) resulted in a judgment by Hill, J., 
finding no fault in Lamington (with which I do not agree), but declar- 
ing concerning the whole situation that — 

"It seems to me to be quite clear that this is one of those cases In which 
two convoys, unllghted, suddenly became aware of one another's presence 
at a very dose distance, became greatly confused in their formatioa and in 
the efforts they made to avoid one another, without any fault on the part of 
anybody the collision took place.'' 

[2] The force of this is thoroughly recognized, but I strongly in- 
cline to the opinion notwithstanding, that such excusatory remarks 
as this amount to a refusal to find fatdt whenever the circumstances 
are sufficiently alarming to furnish some excuse for losing one's head. 
Result is that I consider this collision as having resulted, not only im- 
mediately, but, in the legal sense, proximately from poor navigation on 
the part of both colliding vessels. 

Yet, though entertaining the foregoing opinion, I recognize the force 
of an argument contra, which may be thus stated : Allowing for Napo- 
li's slowing and stopping and iox Lamington's ultimate reversal luU 
speed astern, there could not have been more than 2,000 yards between 
NapoH and Lamington when the navigating lights were flashed on, and 
the time between that moment and collision could not have been more 
than five minutes, and quite probably less. It may be argued that in 
such a situation, assuredly one of terror and confusion, faults of navi- 
gation such as I think occurred may be regarded as in extremis, and the 
cardinal, and in a legal sense proximate, cause of collision be found in 
whatever train of circumstances or whatever human direction, or lack 
of it, produced such a situation of danger, confusion, and terror. 

[3] In my opinion the causa causans of all the collisions of that 
night was the total disregard by each convoy of the other. Instead 
of courses and distances having been laid down (as alleged in the libel) 
which were certain to produce a meeting of convoys, I am persuaded 
that neither convoy paid any attention to the approach or proximity of 
the other, and there was no central or controlling authority which guid- 
ed, could guide, or was expected to guide the movements of both con- 
voys in relation to each other. 

It is not believed that the torpedoing of a vessel in the west-bound 
convoy five hours before meeting the east-bound fleet aflfected this mat- 
ter at all, or, if it did, it was pure ill luck. For all that the naval or 
navigating authorities did or expected to do (so far as this record 
shows) it was chance, and no more, whether the senior naval officers of 
the respective fleets did or did not steer courses that would intersect 
with those of the other convoy. And with each officer navigating (so 
far as shown) absolutely for himself, it was quite natural that each 
would steer for the middle of the passageway between Corsica and 
France, and that is exactly where they met. The one fairly certain r«- 
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suit of torpedoing Merida (vessel T. B. west-bound) was to slow up 
the coqvoy, so far as getting toward Gibraltar was concerned. It is 
rather less than 30 nautical miles from the scene of Merida's mischance 
to that of collision, and it required five hours to make that distance. 
If the speed was anything over 6 miles (and estimates vary from 7.3 
to 8.5), there was a great deal of "zigzagging" done ; but all without 
any reference to the other convoy. 

It follows that, in my opinion, a certain and important navigator's 
fault lay with the senior naval officers of both convoys in faiUng to 
take any steps to prevent just such a meeting as did occur. But this 
latter fault (assuming it now to exist) raises a question which is one 
of law, viz. whether such careless navigation on the part' of the con- 
voyers produced a risk for which protection must be sought under the 
policy of the libelant rather than that of respondent. 

[4] It remains to consider the facts with regard to the cargo of the 
NapoH. It is agreed that the major portion of her large cargo could 
fairly be described as general ; but in Mr. Hann's affidavit libelants ex- 
hibit a list of cargo articles which they declare to have been "intended 
for use by the Italian government in prosecution of war." The list is 
considerable in itself, but insignificant as compared with the lading of 
a vessel of Napoli's size. It is my opinion that this list contains cer- 
tainly one and perhaps two articles which may be called munitions of 
war, to wit, certain tubes for "Italian 80-foot sub-chasers," and "artil- 
lery case heading press." The rest of the list is beyond question con- 
traband, and more than conditional contraband, too; but that is all. 
But the goods are in my opinion no more closely allied to warlike opera- 
tions, or to the waging of war, than was the asbestos which constituted 
the portion of the cargo insured by both parties to this litigation. 

In the light of what is now history, it seems to me rather absurd to 
ground argument concerning the presence or absence of war risk sole- 
ly upon the nature of even an entire cargo, not to speak of the nature 
of scattered and numerically insignificant articles thereof ; this because 
the war risk was the same, no matter what the character of cargo. It 
is history that in the summer of 1918 the sea power of Germany out- 
side the North Sea was represented solely by submarines, whose ob- 
ject was to destroy commerce, and that meant to destroy ships; the 
nature of cargo was a matter of no consequence. Thus I think consid- 
eration of the law is reached. 

[5, 8] Some points are admitted all round: (1) That declaring 
liability upon such a policy as that in suit is (after ascertaining the se- 
quence of happenings) a quest for proximate cause in the legal sense 
of that phrase; and (2) that, where a policy speaks of the "conse- 
quences" of an enumerated list of happenings, the word refers to the 
totality of causes, and not to their sequence. For the first proposition 
sufficient authority in this court is to be found in The Canadia (Muller 
v. Globe, 246 Fed. 759, 159 C. C, A. 61 ; and the second has not been 
doubted since the lonides Case, 14 C. B. (N. S.) 274 (290). 

It is now necessary to consider the exact phrasing of the policy in 
suit, for, whatever may be accepted general principles, there can be no 
liability except uncier one particular policy. The history of the f, c 



Digitized by 



Google 



QUEEN INS. 00. Y. GLOBE A BUTGBBS FIRE INS. CO. 779 

(278 F.) 

and s. clause and the rise and development of the war risk clause are, 
however interesting, only important as casting light on the habits of 
mind or methods of reasoning pursued by courts whose authority is 
generally recognized and who spoke before the great development of 
war risk which has marked the period since 1914. This history and the 
standard or commonly used forms of marine and war risk clauses may 
be found sufficiently stated in Gow, Mar. Ins. pp. 114, 115, 360, and 
Gow, Sea Ins. pp. 84, 85. It is observable that the forms of words 
used by the American underwriters both for marine and sea perils in 
this case are quite diflFerent from the forms which in the opinion of 
the learned author referred to had become common in English and 
continental marine circles prior to 1914. 

It may also be noted that the clause sued on in The Canadia, supra, 
was quite peculiar, and I now note as my opinion that that decision is 
of no value in this litigation, except on the point of proximate cause, 
because decision was based on the finding of fact that the "Canadia 
and her cargo were seized, arrested, and detained within the meaning 
of the policy" there at bar. No such contention is here made. Having 
thus laid aside The Canadia, supra, it is admitted that this is a pioneer 
action in the courts of this country upon a war risk policy, but that 
there is in Great Britain a long line of cases arising upon the forms 
of war risk there lately used. These British forms were so well known 
that the exact wording does not always appear in the reported cases : 
but they were obviously so uniform that it may reasonably be assumed 
that all in substance resemble the phrases of The Matiana and The 
Petersham, [1921] A. C. 99. 'There the f. c. and s. clause warranted 
free "from all consequences of hostilities and/or warlike operations 
whether before or after declaration of war," and the war risk clause 
covered "all consequences of hostilities and warlike operations by or 
against the king's enemies before or after declaration of war.'* 

The f . c. and s. clause in libelant's marine policy is as follows : 

''Warranted by the assared free from loss or expense arising from capture, 
fleizure, restraint, detention or destruction and the consequences thereof, or 
of any attempt thereat, and also from all consequences of riots, insurrec- 
tion, hostilities or warlike operations, whether before or after dedaration 
of war, and whether lawful or unlawful, and whether by the act of any bel- 
ligerent natl<ni0, or by governments of seceding or revolting states, or by 
unanthoriied or lawless persons therein, or otherwise." 

And fhe assumption clause in respondent's war risk policy is as fol- 
lows: 

"It is agreed that this insurance covers only the risk of capture, seizure, 
or destruction, or damage^ by men-of-war, by letters of marque^ by takings 
at sea, arrests, restraints, detainments, and acts of kings, princes, and people 
authorized by and in prosecution of hostilities between belligerent nations.'* 

[7] The war risk clause ought logically to be the supplement of the 
f. c and s. clause in the marine policy. This logical result is reached 
in the English cases, so far as they reveal the exact language of the 
several policies. In the present instance it seems to me entirely plain 
that, whereas, the marine underwriter excluded in terms "all conse- 
quences of hostilities or warlike operations," the war risk underwriter 
did not assume "all consequences." His undertaking is not the supple* 
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ment of the marine policy, but (for the purposes of present litigation) 
he only assumed liability for "acts of kings authorized by and in prose- 
cution of hostilities." This is very far from being the equivalent of 
"all consequences of hostilities or wariike operations." 

But I shall not dwell upon this diif erence ; it is preferred to treat the 
case as one of principle, and therefore I shall speak as though the re- 
spondent had insured (as the defendants in the reported British cases 
did) against "all consequences of hostilities or warlike operations." 
The question may be reduced to its lowest terms as follows : Admitted- 
ly the loss flowed directly from the collision between Napoli andLam- 
ington. Therefore the question is tJiis: Was that collision a conse- 
quence of hostilities or warlike operations? 

On the reason of the matter I have already stated my view of the 
argument based upon the nature of the NapoH's cargo. But further, 
upon authority, it is the nature of the operation, not the character of 
the cargo, which is the material thing determining the query whether 
the vessel is engaged in an act of hostilities or in a warlike operation. 
. The Larchgrove, 36 Times L. R. 108. I have not overlooked Hindus- 
tan, etc., Co. V. Admiralty, 37 Times L. R. 856, Peninsular v. Common- 
wealth, 9 Lloyd's List, 208, and Atlantic, etc., Co. v. Director, 38 Times 
L. R. 160. Whether these first instance cases are all reconcilable with 
each other, or with ruling authority, is not a matter of importance; 
it suffices to note that none of them is in terms applicable to the facts 
at bar. 

The main contention 6i libelant may be, I think, thus formulated: 
There was in substance compulsion upon the Napoli and other vessels 
to sail in convoy and not otherwise. It makes no difference whether 
the compulsion arose from the folly and danger of going alone or from 
positive governmental direction ; it was compulsion just the same. She 
and the other vessels did sail in convoy, and were therefore entirely 
under the direction and guidance of naval authorities. In convoy the 
vessels did sail without lights; and, to sum the matter up, they were 
from start to disastrous ftnish conducted, controlled, ordered, and in 
effect navigated (in the larger sense) by the representatives of their 
own or another sovereign power. 

To this major premise may be added the following subordinate prop- 
osition : Napoli and Lamington did display ordinary care and skill on 
the part of their respective navigators, but (if this be not absolutely 
true) such errors of navigation as were committed were faults in 
extremis, and therefore the collision was proximately caused either (I) 
by the necessity of going in convoy under admitted conditions, or (2) 
by the personal fault of the senior naval officers of both convoys and/or 
by the shore authorities at each end of the Genoa-Gibraltar line in 
taking no steps to prevent the meeting of convoys sailing in opposite 
directions exactly as these two convoys did meet. 

[8] It would be a professional pleasure to feel at liberty to treat 
both these questions from what I regard as the standpoint of reason : 
but I do not think that pleasure can be accorded. The question is not 
one of morals, nor of public policy ; it is no more than the interpreta- 
tion of certain forms of words, which are not sacred, which have varied. 
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and may be changed at any time to suit the apparent necessities of com- 
mercial profit. The important thing is to secure uniformity of view in 
a commercial world, which now embraces and long has included more 
than one continent and more than one ocean. I shall therefore briefly 
state my own view, and decide this case on what I conceive to be au- 
thority. 

The baldest statement of libelant's position is to say that the act of 
sailing in convoy without lights is in and of itself a warlike operation ; 
and from this flows the conclusion that such marine disasters as may 
reasonably be expected to result from convoy dangers are themselves 
the result of warlike operations. My own view on this matter is that of 
Bailhache, J., expressed in The Petersham, Britain, etc., Co. v. The 
King, [1919] 1 K. B. 575 (580), and The Matiana, British, etc., Ca 
v. Green, [1919] 1 K. B. 632 (636), viz.: 

''However peaceful the immediate business upon which a ehip is engaged, 
if she is sailing as one of a convoy she is engaged, in my opinion, in a war- 
like operation. The assembling, presence, protection, and movements of the 
king's ships protecting the convoy are a warlike operation, and both con- 
voyed and convoying ships are taking part in it^ and that character attaches 
to the whole flotUIa and covers the whole operation." 

And the learned judge continues : 

''Suppose a dangerous route from which lights had been removed waa 
prescribed (by the authorities) to deceive the enemy ; and a ship taking such 
a route, without negligence, runs ashore and is lost as the direct result of 
the removal of the lights ; would sudi a loss be covered by the words 'war- 
like operation'? I think it would, but not because the ship was carrying out 
a warUke operation. The warlike operation would be the removal of the 
lights." 

This I think to be the large and common sense view of the situation. 
Quite possibly there was a time when war was no more than the ultima 
ratio reguni; and while kings wrangled traffic might continue subject 
to the right of search and most oppressive Stowell-made rules as to 
contraband; but still it was essentially peace-time traffic, peacefully 
conducted in the main. But, when war became what it was between 
1914-1918, it is now history that commerce existed only as an adjunct 
to war, and for the purpose of creating and maintaining armed forces 
to insure the economic defeat of the enemy. 

The Napoli was taking a cargo from America to Italy, and even 
courts may take cognizance of the fact that in June, 1918, no such 
cargo was a possibility that did not in the opinion of governmental rep- 
resentatives from at least three governments (British, Italian, and 
American) directly assist in the task of defeating Germany. In a large 
sense the very act of sailing was a consequence of hostilities. In short, 
ahnost every act of the warring countries, after the home-staying pop- 
ulation was fed, clothed, and sheltered, was but a manifestation of wan 
For these reasons I agree in principle with Bailhache, J., and particu- 
larly sympathize with the defiance flung by him at the reasoning of The 
lonides Case, supra, indicated in the last of the above quotations. 

But the spirit of The lonides decision triumphed when the Matiana 
and Petersham Cases had gone through the Court of Appeals ([1919] 1 
K. B. 670) and received final treatment in the House of Lords ([1921] 1 
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A. C. 99). The majority opinions start with the proposition that col- 
lisions, strandings, and the like are normally marine perils; they are 
normally covered by the ordinary marine policy; the turn of mind 
evidenced by insistence upon this commonplace is manifest. It is the 
same habit of thought that dominates all the early cases, and especially 
the lonides decision, to wit, that that precaution of war, or, indeed, 
that warlike operation, which no more than heightens the old well- 
known pre-existent perils of sea navigation, does not change in kind 
such peril. 

The cases above referred to and the citations therein may furnish 
many illustrations of this kind of reasoning, which has been accepted 
to the full by the English courts. My personal opinion is that the doc- 
trine now established by authority is best expressed by Atkin, L. J., 
in the Court of Appeals, and Lord Wrenbury in the House of Lords in 
The Petersham and Matiana decisions. 

[9] It is thus, I think, settled by authority that sailing with a general 
cargo, however contraband (for, municipally speaking, there is noth- 
ng unlawful about contraband) cannot be a warlike operation ; the mere 
joining of a convoy, though compulsory, is not a warlike operation; 
the management or mismanagement of a convoy is likewise not a war- 
like operation ; and, indeed, operations only become warlike when they 
are deisignedly offensive (McGregor v. Martin, 34 Times L. R. 504), 
or where the injury causing loss is proximately due to an enemy effort. 
Thus, in the present case, if the submarine that sank the Merida 30 
miles from collision had chased the west-bound convoy, while exercis- 
ing ordinary navigational skill, into a collision or stranding, the case 
would have fallen under war risk. But where war and its necessities 
had no more to do with the resultant collision, stranding, or foundering 
than to multiply pre-existing dangers, and kno>vn dangers at that, the 
foundation is not laid for discharging the marine underwriter and 
resting upon the war risk policy. 

The case of The Matiana is a far more aggravated instance of di- 
rected dangerous navigation than is the present one. Here, in my judg- 
ment, there was a singular and inexcusable lack of care in indicating 
any lanes of traffic to the opposing streams of convoy travel between 
Genoa and Gibralter, and these convoys were moving almost like fer- 
ries. But in The Matiana there were orders to run through dangerous 
waters, amid treacherous currents, and without the advantage of a 
lighthouse. Yet the Matiana war risk underwriters were disdiarged 
Result is that : 

First. It is my personal opinion on this record that, acknowledging 
the danger in which these two convoys found themsejves at midnight 
of July 4, 1918, the navigators of both Napoli and Lamington failed 
in tfieir ship management to exercise the ordinary care and skill of 
their calling. Therefore such negligence was the proximate cause of 
collision, and the loss must fall upon the marine underwriters. 

Second. But, passing this first holding, and admitting that what- 
ever faults were committed by the colliding vessels were errors in ex- 
tremis, it must be held under authority, to which for business purposes 
the courts of the United States should conform, that the collision in 
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question was not proximately caused by any act of hostility or by the 
consequences thereof ; because 

Third. The act of joining a convoy, the act of sailing therein with- 
out lights, and the act of steering courses directed by naval authority 
are not, whether separately or conjointly considered, to be regarded as 
a warlike operation. 

For these reasons the libel is dismissed, without costs. 



PRATT LUMBER CO., Ine., v. T. H. GILL CO. 

(District Conrt, B. D. North OaroUna. February 26, 1022.) 

No. 404. 

1. Highways ^=»II3(4)— Right to lion under oonstroetion oontraot depends on 

•late statutes. 

The right of laborers and materialmen to Uens under a contract for the 
construction of highways made and to be performed In North Carolina 
depends on the statutes of that state. 

2. Highways ^s»l 13(4)— No Hen on highway in favor of oontraotors, laborers, or 

materialmen. 

Under G. S. N. O. U 2438, 2437, et seq., one contracting to construct a 
highway and subcontractors, laborers, and materialmen have no lien on 
the highway. 

3. Highways ^=»f 13(4)— Laborers and suboontraotore held without right of 

priority over other oredltors of oontraotor. 

As one contracting to construct a highway has no Uen under the laws 
of North Carolina, subcontractors and laborers are simple contract credi- 
tors, having no right of priority In respect to the amount due on the con- 
tract superior to other creditors. 

4. Assignments ^5»52— Liens ^s»7— Provision for payment of stfbeonf raotor fol- 

lowing receipt of money by oontraotor held not to constitute equitable assign- 
ment or give equitable lien. 

A provision of a subcontract, requiring the general contractor to pay 
the amounts coming due thereon on the day succeeding the day In each 
month when the state highway commission should pay the general con- 
tractor, but in no case later than the 16th day of the month, did not 
amount to an equitable assignment of the amount received from the 
highway commission, or give an equitable Hen thereon. 

5. Receivers ^s»209— Court In which ancillary suit pending may protect resident 

oredltors. 

The court in whl<^ a suit ancillary to a receivership suit in another 
state is brought for the purpose of collecting assets of a corporation and 
turning them over to the court in which the main cause is pending has 
power to protect dalms of residents of its state based on state statutes, 
liens, etc 

6» Subrogation ^s>33 (2)— Surety, paying creditors who have no lien on highway 
or money due under construction contract, acquires none by subrogation. 

Since creditors of one contracting to construct a highway holding 
claims for material furnished or labor performed have no lien under the 
laws of North Carolina on the highway or the funds du^' the contractor, 
its surety, on payment of their debts, can take no lien by way of subroga- 
tion or substitution. 

7. Principal and surety ^=s> 1 69— Contractor's surety held to have contractual 
right to have reserved percentages applied In payment ef claims for whieh 
It was liable. 
* A contractor's surety executing bonds conditioned for payment of sub- 
contractors, materialmen, eta, on applications providing that all per- 

^=»For other cases tee fame topic A KBT-NUMBBR In all Key-Numbered Dlseete A Indexes 
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centages retained on acconnt of the contracts or dne at the time of any 
breach were thereby assigned to the surety, etc., though having no daira 
on the reserved percentages by way of subrogation or equitable assign- 
ment, held to have a contractual right, measured by the terms of the con- 
tract to have such reserved percentages applied to the exoneration of 
the loss sustained by the contractor's failure to pay laborers and. material- 
men. 

In Equity. Suit by the Pratt Lumber Company, Inc., against the T. 
H. Gill Company, in which creditors furnishing materials and labor 
intervened and sought priority. Interlocutory decree in accordance 
with the opinion. 

H. G. Connor, Jr., of Wilson, N. C, for Pratt Lumber Co. and City 
Nat. Bank of Binghamton, N. Y. 

Edwin H. Moody, of Binghamton, N. Y., for receiver. 

Rouse & Rouse, Dawson, Manning & Wallace, Cowper, Whitaker 
& Allen, and G. G. Moore, all of Kinston, N. C, for intervening credi- 
tors. 

S. Brown Shepherd, of Raleigh, N. C, and John L. Baker, of New 
York City, for National Surety Co. 

CONNOR, District Judge. This cause is ancillary to an original 
bill filed by plaintiff against defendant company in the District Court 
of the United States for the Northern District of New York in which, 
upon the allegation of the original bill and answer, an order was made 
in said court, July 13, 1920, appointing Douglas V. Ashley receiver of 
said defendant company, who diily qualified by filing the bond prescrib- 
ed in said order, and entered upon the discharge of his duties as re- 
ceiver. 

On the 23d day of July 1920, plaintiff filed in the District Court of 
the United States for the Eastern District of North Carolina a duly 
certified copy of the original bill and answer, together with a copy of 
the orders made in said cause by said court, and at the same time filed 
in said court for the Eastern District of North Carolina an ancillary 
bill, praying that, upon the facts appearing in said bill and answer, said 
Douglas B. Ashley be appointed by this court ancillary receiver of said 
T. H. Gill Company, whereupon this court on said day made an order 
appointing said Douglas V. Ashley ancillary receiver of said T. H. Gill 
Company in said district. Said receiver duly qualified as such ancil- 
lary receiver, and entered upon the discharge of the duties of said 
office, all of which will appear by reference to the records of this 
court in said cause. 

At the time said Douglas V. Ashley was appointed receiver of said 
T. H. Gill Company in the Eastern District of North Carolina, said T. 
H. Gill Company was engaged in the construction of three highways in 
the county of Lenoir, state of North Carolina, known as Fwleral Aid 
Projects, Nos. 1, 49, 53, and 60, under a contract entered into by and 
between said T. H. Gill Company and the state highway commission 
of North Carolina. The work to be performed by said T. H. Gill Com- 
pany in accordance with the said contract was not, at that time, com- 
pleted. That said contract was, after his appointment, completed by 
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said receiver under the order of the said court and with the approval 
and consent of the National Security Company. 

Pursuant to the provisions of the contract between the T. H. Gill 
Company and the state highivay commission, the National Security 
Company, at the request of said T. H. Gill Company, executed a bond 
as security of said T. H. Gill Company, bearing date January 6, 1920, in 
the penal sum of $50,000, conditioned that-r- 

The said T. H. Gill Company should, "in all respects, comply with the 
tenoa of the contract and conditiona thereunder, • • * complete the 
work contracted for and save harmless the state highway commission of 
North Carolina, from any expense incurred through the failure of said con- 
tractor to complete the work as specified, or for any damages growing out 
of the carelessness of said contractor, or its agents or servants, or for any 
liability for payment of wages due or material furnished . said contractor; 
and should well and truly pay all and every person famishing material or 
performing labor in and about the construction of said roadway aU and 
every sum or sums of money due him or them, or any of them, for all sach 
labor and materials for which the contractor is liable/* 

At the time said Douglas V. Ashley was appointed receiver of said 
T. H. Gill Company, in the Eastern District of North Carolina, said 
T. H. Gill Company was also engaged in the construction of a highway- 
in the county of Lenoir, state of North Carolina, known as the Pink 
Hill Road, under and pursuant to a contract entered into between the 
highway commission of Lenoir county and T. H. Gill Company. The 
work to be performed under said contract was not, at that time, com- 
pleted. 

At the request of said T. H, Gill Company the National Surety Com- 
pany executed, as surety for said T. H. Gill Company, a bond in the 
penal sum of $15,000, conditioned that said T. H. Gill Company should 
''perform the provisions of said contract for building said road and 
pay all claims of subcontractors, materialmen, furnishers of equipment 
or apparatus, foremen and laborers, any or all claims arising from 
the carrying forward, performing and completing the attached con- 
tract. * * * It IS expressly understood that this bond shall be for 
the benefit of the materialmen or laborer having a just claim, as well 
as for the benefit of the highway commission of Lenoir county and the 
county." 

At the time of the appointment of said Douglas V. Ashley, receiver, 
certain persons had, prior to the appointment of said receiver, furnished 
material and performed labor in and about the construction of the 
roadways for the construction of which the said contracts were made; 
there was, at that time, and is now, due certain persons for labor and 
material aggregating about $12,500. 

The contracts between the said T. H. Gill Company and said highway 
commission provide that payments shall be made for the work once a 
month up to 85 per cent, of the relative value of the work done as 
estimated by the engineers in charge, and that, pursuant to such provi- 
sions, there has been retained by said highway commission 15 per cent, 
of the estimated price to be paid for the work performed by said T. H. 
Gill Company prior to the receivership and 15 per cent, of the agreed 
price of the work completed by said Douglas V. Ashley under the 
feceivership which sum amounts to approximately $35,000. 
278 F.--50 
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Said Douglas V. Ashley, as receiver, has completed the work which 
said T. H. Gill Company agreed and contracted to complete under the 
terms of said contract, and there is now due him, or such parties as 
may be entitled thereto, the stmi of apprbximately $35,000, in addition 
to certain other sums, the amount of which is not now ascertained, 
which sum was in part for work done under the receivership and in part 
for the percentages retained out of each monthly estimate of work done 
prior to the receivership. 

In respect to the claim of D. Ferris and A, W. Wooten, hereinbefore 
set forth, the contract entered into between said Ferris and Wooten 
and said T. H. Gill Company, upon which said claim accrued was in 
writing, bearing date May 21, 1920- The seventh paragraph thereof 
contained the following language : 

"The said first party [T. H. Gill Company] shall pay unto the second par- 
ties [Ferris and Wooten] the amounts to become due thereon for the perform- 
ance of the above specified work under this contract on the day sucoeedins 
that day each month when the state highway commission shall pay unto the 
first party herein its estimate covering the work herein provided for, but in 
no month shall the payment to the second parties herein be later than the 
16th day of the month ; provided the first party herein may withhold 15 per 
cent, of each monthly payment becoming due the second parties until the 
work provided for is completed and accepted by the state highway commis^ 
sion, treating each project separately." 

The aforesaid creditors of the said T. H. Gill Company, fumishmg 
material and performing labor as hereinbefore set forth, have inter- 
vened in this cause, and ask the court to adjudge that, in respect to 
their said claims, they are entitled to a priority in the distribution of the 
amounts due the receiver over and in preference to the rights and 
claims of the general creditors of T. H. Gill Company. 

On July 20, 1921, the National Surety Company filed in the court a 
motion for an order directing the receiver to hold certain funds in 
North Carolina, and also that an order be made for the deposit of 
sufficient funds received or to be received from the state highway com- 
mission by said receiver to cover the claims for labor and material as 
found herein. 

The Pratt Lumber Company, plaintiff herein, and the City National 
Bank of Binghamton, N. Y., general creditors of T. H* Gill Company, 
intervened for the purpose of resisting the claims of the intervening 
creditors of T. H. Gill Company and the National Surety Company, 
insisting that said creditors have no lien upon, or priority in, the distri- 
bution of the amounts received by said receiver or to be received from 
said highway commissions on account of said contracts or the work per- 
formed thereunder. 

An order was made referring to Joseph B. Cheshire, Jr., Esq., as 
special master, the questions of fact raised by the several matters in 
controversy. The foregoing statement is based upon his findings of 
fact and the agreement submitted by the parties and the intervening 
petitioners. 

The first question, in order, is presented by the claim of the creditors 
who furnished material and performed labor under contracts with T. 
H. Gill Company in the construction of the roadways pursuant to the 
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terms of the contract between said T. H. GUI Company and the high- 
way commissions as hereinbefore set forth. 

[1] It is manifest that the rights of such creditors, in respect to 
liens, are dependent upon and fixed by the statute law of North Caro- 
lina. The contract was made and was to be performed in this state. 
Whatever rights, therefore, in respect to a lien upon the property in 
the construction of which, or furnishing materials or performing labor 
thereon, said creditors may have, if any, is dependent upon the stat- 
utes of this state. 

[2] The lien provided for work and material, or the laborers and 
materialmen's lien, is secured by the statutes of North Carolina. Con- 
solidated Statutes 1919, § 2433. The Supreme Court of North Caro- 
lina has uniformly held that a public building, constructed and used for 
public purposes, is not subject to this lien. In Snow v. Commissioners^ 
112 N. C. 335, 17 S. E. 176, it was held that: "A courthouse cannot 
be made subject to any lien for labor or materials." In Hardware Co. 
V. Graded School, 150 N. C. 680, 64 S. E. 764, 134 Am. St. Rep. 953, 
17 Ann. Cas. 130, the principle was applied to a debt for supplies fur- 
nished in the building of a public schoolhouse and, upon the authority 
of Snow's Case it was held that such creditor had no lien. Decisions 
by courts of other states to the same effect were cited by Mr. Justice 
Walker, notably the opinion of Mr. Justice Holmes in Lessard v. In- 
habitants of Revere, 171 Mass. 294, 50 N. E. 533; also Foundry v. 
Aluminum Co., 172 N. C. 704, 90 S. E. 923; Hutchinson v. Commis- 
sioners, 172 N. C. 844, 90 S. E. 892. It is settled that the right to a 
statutory lien given by the statute (Consol. Stat. 1919, § 2433) does 
not apply to public works as uniformly held by the Supreme Court of 
this state. The decisions are in accordance with those of other courts, 
state and federal. In re Fowble (D. C. Md.) 213 Fed. 676; In re 
Schilling (D. C.) 251 Fed. 966; Illinois Surety Co. v. Davis, 244 U. S. 
376 (380), 37 Sup. Ct. 614, 61 L. Ed. 1206. 

Such right as the subcontractors, furnishing material or performing 
labor, under contract with T. H. Gill Company, the contractors, have 
in the fund, is dependent upon the provisions of the North Carolina 
Statute. Consol. Statutes 1919, § 2437, c. 49, art. 2, which provides 
that— 

"All subcontractors and laborers who are employed to furnish or who do 
furnish labor or material for the building • ♦ • any house or other im- 
provement on real estate have a lien on said house and. real estate for the 
amount of such labor done or material furnished, which lien shall be preferred 
to the mechanic's lien now provided by law, when notice thereof shall be 
given as hereinafter provided, which may be enforced as other liens in this 
chapter," etc. 

Section 2438 et seq. prescribes the mode of procedure by which the 
subcontractor or laborer may effectuate and enforce the lien conferred 
by section 2437. 

In Foundry Company v. Aluminum Company, 172 N. C. 704, 90 S. E. 
923, Justice Allen, after reviewing the legislation and decisions of the 
court relating to the lien of the subcontractor and laborer and the 
method prescribed for its enforcement, concludes that — 
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'The right, however, to share in the fund due by the o^tier to the contractor 
and to have that fund distributed pro rata among the claimants is a statutory 
right, and is dependent upon acquiring a lien on the property by giving the 
notice to the owner ; and if no lien on the property is or can be acquired, no 
duty or obligation is imposed upon the owner by giving the notice." 

This language is quoted by the court in Hutchinson v. Commission- 
ers, supra, saying in conclusion : 

"And the authorities ar^ all to the effect that no lien can be acquired against 
public buildings. ♦ ♦ ♦ It follows that as the Cruse Company [the sub- 
contractor] acquired no lien upon the property by giving notice to the owner, 
it thereby imposed no obligation upon the owner with reference to the amount 
due the contractor." Hall v. Jones, 151 N. C. 419, 66 S. E. 850. 

The reason upon which the courts hold that the statutory lien given 
contractors, subcontractors, materialmen, and laborers upon buildings 
or other improvements upon real property for work, material, and labor 
does not extend or apply to public buildings is that such buildings, be- 
ing held for public governmental purposes, cannot be sold under execu- 
tion or other final process, and applies with peculiar force to materials 
furnished or labor perfonned in the construction or repair of public 
highways. The public has only a right of way or an easement over 
the land upon which they are laid out and constructed for the public 
use. The county authorities, nor any other public agency to which 
the power to contract for their construction or improvement, have no 
power to sell such easement or dispose of it nor by any contractural ob- 
ligatioa to impo'se any burden or lien upon it. It would be to keep 
the promise to the ear and break it to the sense to give a lien upon prop- 
erty and deny the power to enforce it. Hardware Company v. Schools, 
151 N. C. 507, 66 S. E. 583. It is therefore clear that neither T. H. 
Gill Company nor its subcontractors, nor persons to whom it became 
indebted for materials or labor furnished or performed in the perform- 
ance of its contract, acquired any lien upon the highway constructed by 
it or them. It was to meet this condition and protect such subcontract 
tors, materialmen, and laborers for amounts due them from contrac- 
tors engaged in the construction of public buildings or structures be- 
longing to the National government that Congress passed the act re- 
quiring the contractors* bond and providing for the payment of the 
claims of materialmen and laborers. Act August 13, 1894, as amended 
by Act February 2^ 1905 ; 32 Stat. L. 811 (Comp. St. § 6923) ; 8 Fed. 
Stat. Anno. (2d Ed.) 374; People v. Met. Surety Co., 211 N. Y. 107, 
105 N. E. 99; Illinois Surety Co. v. U. S., 226 Fed. 653 (659), 141 C. 
C. A. 409; Illinois Surety Co. v. Davis, 244 U. S. 376, 37 Sup. Ct. 614, 
61 L. Ed. 1206. The same purpose to meet the same condition moved 
the Legislature of North Carolina to pass the Acts of 1913 and 1915 ; 
section 2445, Consol. Stat. 1919. The acts have substantially the same 
provisions as to materialmen and laborers as the federal statute. 

It follows, therefore, that as the contractor had no lien on the high- 
way, the subcontractors, materialmen, and laborers to ^hom it is in- 
debted can have none. As said by the court in Charlotte Pipe & Foun- 
dry Co. V. Aluminum Co., 172 N. C. 704, 90 S. E. 923 : 

"The right to share In the fund dne by the owner to the contractor • • • 
Is a statutory right and is dependent upon acquiring a lien upon the property 
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by girlng notice to the owner and if no lien on the property is nor can be ac- 
quired no duty or obligation is imposed npon the owner by giving notice." 

[3] In the absence of a lien by the contractor, the subcontractor or 
laborer on tlie building or structure is a simple contract creditor of the 
contractor, and has no lien or priority upon or in respect to the amount 
due from the owner of the property superior to other creditors. It was 
so held by the Supreme Court of North Carolina in Mfg. Co. v. An- 
drews, 165 N. C. 285, 81 S. E. 418, Ann. Cas. 1916A, 763, and Ingold 
V. Hickory, 178 N. C. 614, 101 S. E. 525, in which the legislation upon 
the subject is reviewed by Justice Allen. The claim of priority over 
the general creditors of T. H. Gill Company asserted by the creditors 
who furnished materials or performed labor cannot be sustained. 

[4] Ferris and Wooten, who performed labor and furnished mate- 
rials to T. H. GiU Company on account of the construction of the high- 
ways, for which the specid master finds that said company is indebted, 
rest their claim to be paid out of the amoimt due the receiver by the 
highway commission upon the terms of the contract under and pur- 
suant to which the work was done, by the terms of T. H. Gill Company 
obligated to pay them — 

"the amounts to become due thereon for the performance of the above speci- 
fied work under this contract on the day succeeding that day of each month 
when the state highway commission shall pay unto the party of the first part 
herein its estimate covering the work herein provided for, but in no month 
shall the payment to the second parties herein be later than the 16th day of 
the month." 

It IS contended by counsel for these creditors that this language con- 
stitutes an equitable assignment of so much of the amount due T. H. 
Gill Company at the end of each month as is sufficient to pay the sub- 
contractors the amount due them on said contract at that time. 

In Christmas v. Russell, 14 Wall. (81 U. S.) 69, 84 (20 L. Ed. 762), it 
is said : 

"An agreement to pay out of a particular fund, however clear in its terms, 
is not an equitable assignment; a covenant in the most solemn form has no 
greater effect. The phraseology employed is not material provided the in- 
tent to transfer is manifested. Such an intent and its execution are indispen- 
sable. The assignor must not retain any control over the fund — any au- 
thority to collect, or any power of revocation. If he do, it is fatal to the 
claim of the assignee. The transfer must be of such character that the 
fundholder can safely pay, and is compellable to do so, thohgh forbidden by 
the assignor." 

In Ketchum v. St. Louis, 101 U. S. 306, 25 L. EA 999, Justice Harlan 
quotes, with approval, the following from Pinch v. Anthony, 8 Allen 
(Mass.) 536: 

"It is weU stated that a party may, by express agreement create a charge or 
claim in the nature of a lien on real as weU as on personal property of which 
he is the owner or in possession, and that equity will establish and enforce 
such charge or claim, not only against the party who stipulated to give it, but 
also against third persons who are either volunteers, or who take the estate 
on which the lien is agreed to be given, with notice of the stipulation." 

In Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865, 
Justice White, after stating the facts in the instant case, says: 
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"It is Clear that if the express intention of the parties was to create an 
equitable lien upon the bonds or the value thereof, or if such Intention arises 
by necessary implication from the terms of the agreement construed with 
reference to the situation of the parties at the time of the contract, and by 
the attendant circumstances, such equitable lien wUl be enforced by a court 
of equity." 

The learned Justice also quotes with approval the following from 
Pomeroy's Eq. (vol. 3) par. 1235 : 

"That every express executory agreement in writing, whereby the contract- 
ing party sufficiently indicates an intention to make some particular property, 
real or personal, a fund, therein described or identified, a securty for a debt 
or other obligation, ♦ ♦ ♦ creates an equitable lien upon the property 
so indicated." IngersoU v. Coram, 211 U. S. 335, 29 Sup. Ot 92, 53 U Ed. 
208; Barnes v. Alexander, 232 U. S. 117, 34 Sup. Ct. 276, 58 Lu Ed. 630; 
U. S. V. Taylor (D. O.) 268 Fed. 635. 

Tested by these authorities and the principles announced by them, it 
would seem clear that the contract between T. H. Gill Company and 
Ferris and Wooten constituted neither an equitable assignment of the 
amount received, or to be received by it, from the highway commission 
nor an equitable lien thereon. The reference to the payment of the 
installments by the highway commission simply fixed the time at which 
the T. H. Gill Company were to pay for the work, as it progressed by 
the subcontractor. The contention of Ferris and Wooten cannot be 
sustained. 

The next claim in order is asserted by the National Surety Com- 
pany by its petition filed July 20, 1921. The petition states that — 

'The contract between the highway commission and T. H. GUI Company 
provides for the retention of 15 per cent of the contract price as each pay- 
ment is made until final settlement; that the highway commission has re- 
tained over $15,000 so far on account of said contracts; that claims for ma- 
terialmen and laborers have been made against the said surety company; 
that the receiver has not made provision for the retention of funds in the 
state of North Carolina that have been or may be, received from the high- 
way commission on these projects in which the surety company looks for 
protection." 

It prays that the receiver be required to deposit in North Carolina 
a sufficient amount of funds to cover all claims for material and labor, 
and that said funds be distributed under the orders of this court. 

[5] It may be that this claim should have been set up in the court 
having original .jurisdiction in the cause rather than here, where the pro- 
ceeding is only ancillary and for the purpose of collecting the assets of 
the corporation to the end that they may be turned over to that court, 
where all of the creditors and other parties in interest are before the 
court, and final decrees may be made disposing of the claims and pri- 
orities. It is, I think, within the power of this court in the ancillary 
suit to protect claims of residents of the state, based upon state statutes, 
liens, etc. This question has not been raised by the receiver or the gen- 
eral creditors. The several parties in interest have, through tneif 
counsel, filed able and enlightening briefs. 

The contention of the surety company is based upon several grounds, 
each requiring consideration. 

[6] It is first suggested that the surety company is entitled to in- 
voke the right of subrogation ; that is, that upon the payment of sudh 
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amount as it may be liable for on account of its suretyship of T. H. 
Gill Company to creditors of said company for materials furnished or 
labor performed on the highways, pursuant to the terms and provisions 
of the contract between T. H. Gill Company and the state highway com- 
mission, it is entitled to resort to all liens, rights, or equities held by 
such creditors against the Gill Company or the highway ccMtnmission. 

"Sulxrogation Is the substitution of another person in the place of a cre<31tor, 
00 that the person in whose favor it is exercised succeeds to the rights of the 
creditor in relation to the debt * * • Accordingly it has been held that 
the sureties on the official bond of an insolvent sheriff, who had been com- 
pelled to pay money collected by a defaulting deputy, may recover of the 
sureties on a bond given to the sheriff by the deputy, conditioned upon the 
faithful performance of his duties. * * * As soon as a surety has paid the 
debt an equity arises in his favor to have aU the securities which the creditor 
holds against the principal debtor transferred to him, and to avaU himself 
of them as fuUy as the creditor could have done." Shepherd, O. J., in Oles v. 
Rogers, 113 N. O. 197, 18 S. B. 106, 37 Am. St Rep. 627. 

The learned Chief Justice further says : 

"It is further to be observed that the party for whose benefit the doctrine 
of subrogation is invoked and exercised can acquire no greater rights than 
those of the party for whom he is substituted, and if the latter had not a 
right of recovery the former can acquire none." Sheldon on Subrogation ; 1 
Beach, Modem Eq. Jur. 797. 

So, in American Bonding Co. v. National Bank, 97 Md. 598, 55 Atl. 
395, 99 Am. St. Rep. 466, it is said : 

"The general equitable doctrine of subrogation by which a surety who has 
paid the debt of his principal becomes entitled to all the rights of the creditor 
against the principal debtor and to the benefit of all securities for the debt 
held by the former against the latter, is universaUy recognized." 

The doctrine has not been more strongly and clearly stated than by 
Chancellor Kent in Hays v. Ward, 4 Johns. Ch. (N. Y.) 123, 8 Am. 
Dec, 554, in which he says : 

"A surety will be entitled to every remedy which the creditor has against 
the principal debtor, to enforce every security, and to stand in the place of 
the creditor and have his securities transferred to him, and to avail himself 
of those securities against the debtor." 

The limitation upon the right to subrogation is incident to the essen- 
tial character of the right itself — ^substitution. Therefore it is well set- 
tled that— 

"One for whose benefit the doctrine of subrogation is invoked and enforced 
can acquire no higher or greater rights than those of the person for wnom 
he is substituted. The rights of the person subrogated are measured by 
those of the original creditor, and cannot be extended farther. He succeeds 
to no rights not held by the creditor." Note to Am. Bonding Co. v. National 
Bank, supra, 99 Am. St Rep. 486, and cases cited. 

The principle upon which courts of equity proceed in administering 
the doctrine is sometimes illustrated by saying that, as equity regards 
that as done which ought to be done, the rights, remedies, liens, and 
securities held by the creditor whose debt is paid by the surety will be 
regarded as having been assigned by such creditor upon the payment 
of his debt by the surety. 
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If, therefore, the creditors of T. H. Gill Company, holding claims 
against it for material furnished or labor performed on the highway 
for the payment of which the surety company is bound, have no lien, 
statutory or otherwise, upon the highway, or the funds due T, H. Gill 
Company on account of the contract and its performance, it is clear that 
the surety company, upon the payment of their debt, can take no lien 
by way of subrogation or substitution. This is well illustrated by the 
case of Am. Surety Co. v. Finletter (C. C. A. 3d Cir.) 274 Fed. 152, 
relied upon by the intervener. In that case Peoples Bros, ^entered into 
a contract with the city of Philadelphia, for the erection of a power 
house. The contractor executed a bond to the city, conditioned for the 
payment of all claims for labor performed and material furnished imder 
the contract.' The contractor failed to perform the contract, and a re- 
ceiver was appointed. During the progress of the work the city re- 
tained 15 per cent, of the amount due. The surety company completed 
the contract, and received from the city the amount due, including the 
retained percentage. The receiver demanded so much of the retained 
percentage as was due on the work completed by the contractor before 
the receivership. The District Court awarded this amount to the re- 
ceiver for the benefit of general creditors, thereafter treating the surety 
as a general creditor from which decree the surety company appealed. 
The surety company invoked the right to subrogation. 

Affirmipe the decision of the District Court, it is noted that, under 
the law of Pennsylvania the laborers and materialmen did not have any 
right against, or lien upon, the percentage retained by the city, but were 
merely general creditors of the contractor. Judge Woolley said : ^ 

"In this state of the law — ^laborers and materialmen having no right to 
reserved percentages — ^there were, as to them, no rights to whldi the surety 
company could be subrogated. Likewise Peoples Bros., Inc., has no rights in 
the fund to which the surety company could be subrogated. Obviously there 
was no right of subrogation anywhere." 

In National Surety Co. v. Berggren, 126 Minn. 188, 148 N. W. 55, 
the claim of the surety company was based upon an assignment and sub- 
rogation. Bunn, J., putting aside the assignment theory, says: 

"It must be, and is, conceded that the Stromberg-Carlson Company, had 
its claim not been paid by plain tlflC, would have had a right to be paid out of 
the fund retained by the state that would be superior to any as^gnment of 
the fund by Berggren. It is clear that plaintiff was obliged, under the terms 
of the bond, to pay this claim. It would seem to follow that upon such pay- 
ment plaintiff was subrogated to all the rights of the StrombergOirlson 
Company." 

In Alfred Richards Brick Co. v. Rothwell, 18 App. D. C. 516, the 
right to subrogation by the surety, who had paid claims against the prin- 
cipal, adopted by the court, that — 

"There is therefore by necessary implication, an equitable Hen and prefer- 
ence secured in favor of the parties who furnish labor and materials in the 
execution of the court, in the application or distribution of the contract 
price remaining to be paid; and when the government, as in the present 
instance, holds in its hands any part of the money contracted to be paid for 
the work, and there remain unpaid claims for labor and materials supplied, it 
holds such fund as quasi trustee for the benefit of those entitled to receive 
it under the condition in the bond; that is to say, the laborers and material- 
men remaining unpaid." 
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Prom this basic proposition, that the materialmen and laborers have 
a lien on the contract price, the learned judge logically concludes that 
the sureties on the bond are subrogated to such lien, upon payment of 
the claims. That the court rested its decision upon the proposition that 
the materialmen and laborers had a lien is manifest from the language 
of the judge who says : 

"The practical effect of the statute Is to confer a special Uen In favor of 
such persons ♦ • ♦ and to substitute the bond, in the place of the public 
building as the thing upon which the Uen is charged.** 

The decision is based upon the construction of the federal statute. 
As we have seen, under the statutes, as construed by the Supreme 
Court of this state, the laborers have no such lien. Herein lies the dis- 
tinction between these and the instant case. This distinction is clearly 
stated in American Surety Company v. Finletter, supra. 

The equitable Hen, or charge, theory, under substantially the same 
conditions as in the instant case, was sought to be applied in Re Fowble, 
(D. C. Md.) 213 Fed. 676. The facts, as stated by Judge Rose, were 
that Fowble contracted to construct a state building. The Fidelity & 
Deposit Company became security on its bond. Certain persons sup- 
plied materials to the Contractor for the building, and, their debts not 
being paid, filed notice of Hen under Maryland Hen laws. The contrac- 
tor was adjudged a bankrupt, and a trustee appointed. The balance 
due on the contract price was paid into the registry, subject to the de- 
crees of the court, in regard to their rights. The materialmen claimed 
an equitable lien, which should be discharged from the funds. Judge 
Rose held that, because of the character of the buildings, no Hen at- 
tached for material. Referring to the contention that the materialmen 
had an equity in the fund superior to that of the trustee, he said : 

"Most men feel that one who has contributed to the creation of anything of 
Talue stands in a pecuUar relation to it He has a special claim to be paid 
out of it The mechanic and other lien laws of so many jurisdictions are 
the expression of that conviction. The courts, however, have not seen their 
way clear to make it a generally applicable principle of equitable jurispru- 
dence. It has had its part in shaping many a rule administered in chancery, 
but complete recognition has been withheld from it The difficulty, in many, 
if not in most, cases, the impossibiUty, of accurately and justly defining its' lim- 
its have amply justified the hesitation of the courts. If mechanic's lien laws 
prove the strength of its appeal to an instinctive sense of natural justice, 
they demonstrate that it is usually impossible to apply it beyond the limits 
to which the statutes go." 

As said by the learned judge, the eflFort to create the equitable lien 
upon property, howsoever strong, the desire to protect meritorious 
claims, is difficult, if not impossible, to fix within safe limitations, hav- 
ing regard to the rights of others than the beneficiaries. The equitable 
Hen theory in respect to claims of laborers and materialmen has not 
been recognized by the courts of this state — ^they are protected by statu- 
tory liens. 

[7] Passing, however, these contentions, the National Surety Com- 
pany insists that, if not entitled to have its petition granted upon the 
claim for subrogation, it has contract rights, or rights based upon the 
contract made between the highway commission and the T. H. Gill 
Company, which entitles it to have the retained percentages applied to 
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the amount of the debts for material and labor, for which it is liable, 
and that this claim is sustained by the provisions in the application made 
by T. H. Gill Company to the National Surety Company to sign the 
bond to the state highway commissioners, to wit : 

"(4) That the surety, or sureties, executing any snch bond, or bonds shall 
have the right and ♦ • ♦ are hereby authorized, but not required (a) if 
any such bond be given in connection with a contract ♦ ♦ ♦ to take pos- 
session of the work under such contract, or of any breach thereof, or of such 
bond, or bonds, and at the expense of the indemnitors, to complete, or to 
contract for the completion of the same, or to consent to reletting or com- 
pletion thereof by the owner. 

"(5) If any such bonds be given in connection with a contract, to assign, 
transfer and set over, and the indemnitors do hereby assign, transfer and set 
over to the surety or sureties, executing said bond or bonds, such assignment 
-to become effective as of the date of said bond or bonds, but only in the event 
of any such abandonment, forfeiture or breach thereof. 

"(c) Any and all percentages of the contract price retained on account of 
said contract, and any and aU sums that may be due under said contract at 
the time of such abandonment, forfeiture or breach or that thereafter may be- 
come due." 

The application to the National Surety Company to sign the bond on 
account of the contract with the highway commission of Lenoir county 
contains the same provisions as in the other application, and in addi- 
tion thereto it is provided : 

"(5) This assignment shall be in full force and effect upon and as of the 
date hereof, should the undersigned faU or be unable to complete the said 
work, in accordance with the terms of the contract, covered by said bond, 
or in the event of any default on the undersigned's part under the said con- 
tract or in the payment of the premiums. 

"(6) That in further consideration of the execution of said bond, the under- 
signed hereby assigns, transfers and conveys to the company all the deferred 
payments and retained percentages that may be due and payable to the 
undersigned at the time of any breach or default in said contract, or that 
thereafter may become due and payable to the undersigned on account of 
said contract ♦ ♦ • hereby agreeing that such money and the proceeds 
of such payment and properties shall be the property of the company and to 
be by it credited upon any loss, costs, damage, charge and expense sustained 
by or under said bond." 

An examination of the decisions relied upon by the surety company 
to sustain its claim to the retained percentages upon these provisions 
discloses that in the majority of them the surety, upon the failure of 
the principal in the bond to complete the contract, or its abandonment, 
completed that work under the terms of the original contract. Bank 
v. City Trust Safe Deposit Co. (C. C. A..9th Cir.) 114 Fed. 529; Cox v. 
New England Equitable Ins. Co., 247 Fed. (C. C. A. 8th Qr.) 955, 160 
C. C. A. 655 ; St. Peter's Catholic Church v. Vannote, 66 N. J. Eq. 78, 
56 Atl. 1037; Wells v. City of Philadelphia, 270 Pa. 42, 112 Atl. 867: 
Labbe v. Bernard, 196 Mass. 551, 82 N. E. 688, 14 L. R. A. (N. S.) 
457; Prairie State Bank y. U. S., 164 U. S. 237, 17 Sup. Ct. 142, 41 L. 
Ed. 412. 

In this case the receiver, with the approval of the surety, completed 
the work in accordance with the terms and provisions of the contract ; 
no claim is made against the surety on account of his conduct or ad- 
ministration of his trust. The only breach of the bond, accrued and 
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was complete before the appointment of the receiver, and this is con- 
fined to the failure of the T. H. Gill Company to pay the intervening 
creditors, holding claims for material furnished and labor performed in 
the construction of the highway. 

As we have seen, the materialmen and laborers had no lien either on 
the property or the retained percentages^ therefore the highway commis- 
sion was under no obligation to hold them for, or apply to, the pa)mient 
of their claims — they were, as between the commission and T. H. Gill 
Company, upon the completion of the work, due T. H. Gill Company. 
The surety company, for the purpose of this discussion, concedes its 
liability for the amount due them, as found by the special master. 

The question, therefore, to be decided is — What, if any, rights have 
the surety company in or to the retained percentages due T. H. Gill 
Company from the highway commission to have the retained percent- 
ages applied to the exoneration of its liability on the bond, superior to 
the rights of the receiver, representing general creditors? It may be 
conceded, from any viewpoint, when the debts are paid by the surety 
company, it will be entitled to share in the assets in the hands of the 
receiver, as a general creditor. It would also seem that the surety 
company has, in no event, any claim upon the retained percentage, due 
the receiver on account of work performed by him as receiver in the 
completion of the contract. 

For the present, the consideration of the provisions of the applica- 
tion for the bond as an equitable assignment of the fund will be put 
aside. We are thus brought to a consideration of the question in the 
light of the decision in Prairie State National Bank v. U. S., 164 U. 
S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, and other cases decided upon 
the authority of that case. There, Sundberg contracted with the 
government for the construction of a custom house at Galveston. Pur- 
suant to the provisions of the contract, the government retained from 
the monthly payments, as the work progressed, the per cent, as provid- 
ed in the contract. Hitchcock became surety on the bond of Sundberg. 
There was no provision in the bond obligating the contractor to pay for 
labor and material. The condition was simply for "the faithful per- 
formance of this contract and the agreements and covenants made 
therein." 

In consideration of advancements made by the bank Sundberg gave 
to one of its officers an order, or power of attorney, authorizing him to 
collect from the government the final payment due under the contract. 
The Secretary of the Treasury declined to recognize the order or power 
of attorney. 

Hitchcock, the surety, asserted a claim to the fund, for that Sund- 
berg <lef aulted on his contract and he, or his surety, without knowledge 
of the claim of the bank, completed the contract with the consent of 
the contractors. "The question to be determined," as stated by Mr. 
Justice White, was "which of the two contestants [the bank or Hitch- 
cock, the surety] possesses a superior right to the fund." 

After deciding that the assignment to the bank was void at law under 
the provisions of the statute prohibiting the assignment of a claim of 
that character against the government, he says that the bank claims an 
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equitable Hen originating in the attempted transfer, or assignment, and 
that Hitchcock claimed an equity to the fund, which arose at the time 
he entered into the contract of suretyship, and was therefore prior in 
point of time and paramount to that of the bank. The learned Justice 
says : 

"That a stipulation In a buUdlng contract for the retention, until the com* 
pletion of the work, of a certain portion of the consideration, is as much for 
the Indemnity of him who may be gaarantor of the performance of the work 
as for him for whom the work is to be performed ; that It raises an equity in 
the surety in the fund to be created ; and that a disregard of such stipulation 
by the voluntary act of the creditor operates to release the sureties— is amply 
■ sustained by authority." 

Thus in Calvert v. London Dock Company, 2 Keen, 638 (1838) S. C. 
7 L. J. N. S. 90, 48 Eng. Rep. Reprint, 774, it is held: 

"When a contractor had undertaken to perform certain work, and It was 
agreed that three-fourths of the work, as finished, should be paid for every 
two months, and the remaining one-fourth, upon the completion of the whole 
work, it was 'held that the sureties for the due performance of the contract 
were released from their UablUty, by reason of payments exceeding three- 
fourths of the work done, having been made to the ron tractor, without the 
consent of the sureties before the completion of the whole work.** 

Mr. Justice White cites a number of English and American cases, 
sustaining the decision. He quotes with approval, the language of 
Mr. Justice Scott in Finney v. Condon (1877) 86 111. 78: 

"The law upon this subject seems to be, the reserved per cent to be with- 
held until the completion of the work to be done is as much for the indemnity 
of him who may be a guarantor of the performance of the contract as for him 
for whom it is to be performed. And there is great Justness in the rule 
adopted. B3quitably, therefore, the sureties in such cases are entitled to 
have the sum agreed upon held as a fund out of which they may be indemnl- 
fled, and if the principal releases it without their consent it discharges tnem 
from their undertakinjg." 

In Henningsen v. U. S. Fidelity Co., 208 U. S. 404, 28 Sup. Ct. 
389, 52 L. Ed. 547, plaintiff contracted with the government to con- 
struct a public building, executing a bond with the defendant company, 
surety, conditioned for the faithful performance of the contract and 
**to promptly make full payments to all persons supplying labor and 
materials in the prosecution of the work." 

The buildings were constructed in accordance with the contract, but 
the contractors failed to pay the claims for labor and material. Pend- 
ing work on the buildings, the contractor assigned the pa3mient then 
due, or to become due, to secure payment of a loan. The question to 
be decided was whether the claim of the surety company for the 
amount for which it admitted liability to the materialmen and laborers 
on the fund was superior to the claim of the bank under the assignment. 
The briefs (208 U. S. 406, 407, 28 Sup. Ct. 389, 390, 52 L. Ed. 547) 
disclose that the same contentions were made by the bank as by the 
receiver here — ^that the contract had been fully performed; the laborers 
had no lien upon the fund ; that the government was under no obliga- 
tion to pay them ; that there was no right of the laborers to which the 
surety could be subrogated, and no equitable lien, nor any attempt to 
assign to the surety. The surety company, in its brief, cited authorities 
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to sustain its claim to the fund. Mr. Justice Brewer^ in disposing of the 
contentions, says: 

"Hennlngsen • • • entered Into a contract • ♦ • to construct 
buildings. The guaranty company was surety on that contract. Its stipula- 
tion was not merely that the contractor should construct the buildings, but 
that he should pay promptly and in full all persons supplying labor and ma- 
terial in the prosecution of the work contracted for. He did not make this 
paym^it and the guaranty company, as surety, was compelled to and did 
make the payment Is its equity superior to that of one who simply loaned 
money to the contractor to be by him used as he saw fit, either in the perform- 
ance of its building contract or in any other way? We think it is." 

Citing Prairie State Bank v. U. S., supra, he said: "It seems un- 
necessary to again review the authorities." 

In Cox V. New England Equitable Ins. Co. (C. C. A. 8th Cir.) 247 
Fed. 955, 160 C. C. A. 655, the contractor completed the contract, leav- 
ing claims for material and labor unpaid. The government, without 
knowledge of this, paid the contract price to the contractor, who paid 
it to a bank on an indebtedness. The trustee in bankruptcy of the con- 
tractor recovered the money from the bank as a voidable preference. 
The court held that the surety was entitled to so much of the fund as 
was necessary to reimburse it for the amount paid to laborers and 
materialmen. Hardaway & ProwcU v. National Surety Co. (C. C. A. 
6th Cir.) 150 Fed. 465, 80 C. C. A. 283; Title Guaranty & Surety Co. 
v. Dutcher (D. C.) 203 Fed. 167. 

The latest case from the federal courts is American Surety Com- 
pany V. . Finletter, supra. As we have seen, the court rejected the 
theory that the laborers had a lien to which the surety company was 
subrogated, saying: 

"But the surety cbmpany did not confine its argument to the question of sub- 
rogation, whether within or without the terms of the quoted provision in the 
contractor's application for bond, but maintained on authority of Prairie State 
Bank v. United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, and Hen- 
ningsen ▼. United States Fidelity & Guaranty Co., 208 U. S. 404, 28 Sup. 
Ct 389, 52 U Ed. 647, that, as a surety— which had paid all laborers and ma- 
terialmen and had thus released the contractor from his obligations to them 
and had also satisfied the purpose of the city In requiring an obligation to 
see that laborers and supplymen were pald^—it has an equity in reseryed per- 
teitages cmperior to that of general creditors." 

The learned Circuit Judge, after discussing the question whether the 
agreement by the contractor, at the time he applied to the surety com- 
pany, operated as an equitable assignment, says : 

"We are Inclined rather to the views of the same court expressed in Inger- 
soU v. Coram, 211 U. S. 835, 29 Sup. Ct 02, 53 L. Ed. 208, accepting the rule 
stated in Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 U Ed. 865, to the 
effect that an express executory contract in writing, whereby the contracting 
parties sufficiently Indicate an intention fo make some particular property or 
fund therein described or identified, a security for a debt or other obUgation, 
creates an equitable lien on the property so indicated. [Citing a number of 
cases.] Applying this rule to cases where a contractor, seeking surety, pledges 
deferred payments — ^moneys certain to be due and clearly indicated — as an in- 
ducement for the bond, the courts have yery generally recognized such a pledge 
as a ralid consideration moving to the surety, first, to induce it to enter into 
the bond, and second, at a reduced premium because of the reduced risk.** 



Digitized by 



Google 



798 278 FBDBRAL RBPOBTBR 

The fund was awarded to the company. The equity for subrogation 
was rejected. 

In Town of Gastoma v. Engineering Co., 131 N. C 359, 42 S. E. 
857, Clark, J., said: 

**The American Surety Company having become surety to the engineering 
company for the faithful performance of said contract, upon any default of its 
principal, by which it became liable on said bond, if it did not become subro- 
gated to the rights of its principal in this fund, it is at least entitled to have it 
applied to the payment of these claims for materials, in exoneration of its 
liability therefor." 

In St. Peter's Catholic Church v. Vannote, supra, the surety complet- 
ed the contract and claimed the retained percentage. The Vice Chan- 
cellor said : 

"The twenty per cent was retained as indemnity against failure by the 
contractors to entirely execute the contract. As against the sureties, the 
owner was bound to so retain it [the contract so providing] ; else he would 
have, pro tanto, discharged the sureties from their obUgations to answer the 
default of the contractors." 

So in Wells v. City of Philadelphia, supra, it is said : 

"As to any money retained, the surety then stands to that fund in the same 
position as the owner of the property to which the contract relates. The 
surety's relation, through compulsion (default), dates even with the ovmer's 
relation. From this fund and the unpaid contract price it is entitled to suffi- 
cient to save itself from loss on its suretyship engagement ; nor can the con- 
tractor, by assignment or otherwise, deprive it of this right" 

The authorities cited sustain the right of the surety to have the re- 
tained percentages, provided for in the contract, applied to the exonera- 
tion of loss sustained by breach of the condition of the bond. 

Difficulty is encountered in resting the claim upoti the doctrine of 
subrogation, or finding, in the language used in making the applica- 
tion for the bond, an equitable assignment as defined and limited by au- 
thoritative decisions. This is especially true if confined to the rule 
laid down in Christmas v. Russell, 81 U. S. (14 Wall.) 69, 20 L. Ed. 
762. It would seem that the better view is that expressed in several 
of the best-considered cases — that the surety acquires a contractural 
right, measured by the terms of the contract, between the owner of 
the property and the contractor, which entitles him to the benefit of 
such provisions as inure to the protection of the owner, subject of 
course to his primary right, and reduces the liability of the surety 
against loss or damage by the default of the contractor. The language 
quoted by Judge White in the Prairie State Bank Case from a number 
of English and American courts tends strongly to sustain this principle 
upon which the right of the surety rests. 

The question presented here is of more than usual interest to state 
and county highway commissions with us at this time because of the 
very large extent to which road building is being prosecuted in this 
state. Uncertainty in regard to the rierhts and obligations of all parties 
to these contracts results frequently in expensive litigation and heavy 
losses. I have given the subject anxious consideration and the au- 
thorities careful examination, reaching the conclusion that the re- 
ceiver should make settlement with the highway commissions and col- 
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lect such amounts as may be due on the contracts at the time of his 
appointment, separating the amount of the retained percentages; that 
he should retain such percentages until the further order of the court. 
The amounts due upon the contract, other than the retained percentage, 
he will administer under the direction of the court having original or 
primary jurisdiction. This will protect the highway commissions and 
the National Surety Company. The laborer and materialmen are pro- 
tected by the bond, and are not interested in the disposition of the funds. 
The receiver will settle with the highway commission for the balances 
due for work performed by him as receiver, and collect such amounts 
disposing of them under the directions of the court of primary juris- 
diction. The costs incurred in the intervention will be paid by the re- 
ceiver. A decree may be drawn accordingly. 



P. DOUGHERTY CO. V. 2471 TONS OF COAL EX BARGE ANNAPOLIS. 

(District Court, D. MassacbtisettB. February 25, 1922.) 

No. 1773. 

1. Shipping ^=5>45— "Default" In charter party means f allure to comply with 

agreement to complete loading. 

"Default," as used in a charter party in the common form, does not 
mean "fault," but merely failure to comply with the agreement to com- 
plete loading in the stipulated time ; the only exception being vis major or 
its equivalent 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Default] 

2. Shipping ^=339— Losses caused by government Interference left where they 

fall. 

Generally speaking, losses caused by government interference with the 
performance of charter parties are left where they fall, and are not to 
be transferred from one person to another, unless the latter has contract- 
ed to take the risk of them, or is otherwise obliged to do so. 

3. Shipping ^=>39— Charterer does not warrant that there will be no detention. 

A charterer does not warrant that there shall be no detention. 

4. Shipping ^=:»52— Charterer held not liable for detention through government 

interference. 

A charterer of a ship with a cargo of coal held not liable for delay in 
loading caused by interference of the government, preventing the ob- 
taining of a permit to load, tfaou^ at the time of thie making of the 
charter party coal was under government control. 

5. Shipping ^=>52— Charterer held liable for delay caused by congested condition 

of port and action of government. 

Where government held up loading of coal for some time, and the 
harbor became congested before the government allowed permits to be 
issued, a charterer of a ship with a cargo of coal was liable for demurrage 
after the permits were issued, though the governmwit retained ccmtrol 
and determined the order in which the vessels should be loaded. 

In Admiralty. Libel by the P. Dougherty Company, ovirner of the 
barge Annapoh's, against its cargo, to recover freight and demurrage. 
Decree for libelant. 
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Blodgett, Jones, Burnham & Bingham and Fred'k W, Eaton, all of 
Boston, Mass., for libelant. 

P. G. Carleton, of Boston, Mass., for claimant 

MORTON, District Judge. This is a libel brought by the owners 
of the barge Annapolis against its cargo to recover freight and demur- 
rage. The freight has been paid, and the only question now before 
the court is whether demurrage is due. The case was heard on a state- 
ment of agreed facts and Ihe oral testimony of the master of the barge. 
The essential facts are as follows : 

The charter party was executed on November 29, 1919 ; a copy of it 
is annexed to the libel. By its terms the barge was to proceed to Sew- 
all's Point, Norfolk, Va., and there load a cargo of coal for Boston; 
the charterer (the Eastern Massachusetts Street Railway Company) 
was to have five days for loading and discharging cargo, to commence 
when the master should report the barge ready to receive or discharge. 
There was the following provision about demurrage: 

"For each and every day's detention beyond said time by default of said 
party of the second part or agent, ten cents (10<) pet ton on bill of lading: 
weight per day and pro rata for portion of a day shaU be paid by said party 
of the second part or agent, to said party of the first part, or agent" 

At the time when the charter party was made, and during the period 
covered by this controversy, because of a strike of the miners in the 
bituminous coal fields, the United States government, through its 
Railroad and Fuel Administration and other agencies, had taken con- 
trol over shipment of coal by water. It exercised absolute control 
over the delivery and loading of coal at Sewall's Point, and prohibited 
the loading of coal upon any vessel unless a permit therefor had been 
issued and was in force. 

Prior to the charter party the street railway company had secured the 
necessary permit for loading the Annapolis. While she was on her 
way to Sewall's point to load, this permit was revoked. When she ar- 
rived there and reported for loading on December 6, 1919, at 9 :30 a. 
m., the charterer had no permit, and it was therefore impossible to load 
her. 

This state of affairs continued — ^the barge lying at anchor in the har- 
bor ready at all tinxes to load — ^until December 12, 1919, at 3 :4S p. m., 
when the charterer obtained the necessary permit. On the same day, 
however, 42 other permits were issued for other vessels. About 30 
vessels were in the harbor for loading when the Annapolis arrived, and 
by the time the permit was obtained 10 more had come in. Docking 
facilities were too limited to take care of such a large number prompt- 
ly, and it was not until 10 days later, on December 22, 1919, at 10:30 
a. m., that the Annapolis was docked for loading, which was completed 
that evening at 9:45 p. m. The. docking and loading were under the 
control of the government. The Annapolis was not loaded in turn. 
About half a dozen vessels arriving after her were loaded before her. 
The claimant had a cargo of coal waiting to be loaded all the time 
the barge was in port, but was unable to put it on board for the reasons 
stated. 
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The question is whether there was any detention of the barge "by 
default of the party of the second part" ; i. e., the charterer. For con- 
venience of discussion the period may be divided into two parts: First, 
from the arrival on December 6th until the permit was obtained on De- 
cember 12th; second, from December 12th until the loading on De- 
cember 22d. Aside from these delays, the barge was loaded and dis- 
charged within the lay days specified by the charter party. 

[1 ] The charter party is in a common form. The provision in ques- 
tion has often been considered by the courts, and the general meaning 
of it is wen settled: 

" 'Default' does not mean 'fault,' but merely failure to comply with the 
agreement to complete the loading in the stipulated time. The only ex- 
ception is vis major or its equivalent." So. Trans. Ck>. v. Unkel (D. C.) 236 
Ted. 779. 

In that case it was held that prevention of loading by severe weather 
conditions did not excuse the charterer. See, too, Grossman v. Burrill, 
179 U. S. 100, 21 Sup. Ct. 38, 45 L. Ed. 106; The Olaf (D. C.) 248 
Fed. 807; M. O. H. of W. L, Inc., v. C. Hannevig, Inc. (C. C. A.) 264 
Fed. 311. 

[2] The real controversy is whether the circumstances stated con- 
stitute "vis major or its equivalent," and this depends upon the cor- 
rect interpretation of the charter party. Government control of busi- 
ness is very apt to cause heavy losses to persons engaged in the business 
controlled. That was so in this instance ; there is a large out of pocket 
loss, which somebody must bear. Generally speaking, losses caused 
by government interference with the performance of contracts are 
left where they fall ; they are not to be transferred from one person 
to another, unless the latter has contracted to ta.ke the risk of them, 
or is otherwise obliged to do so. The Juno, [1916] L. R. Prob. Div. 
169; Met. Water Board v. Dick, [1918] App. Cas. 119. If the barge 
had been prevented from loading by the government after the charter 
party had been entered into, the charterer would have had no action 
against her or her owners and, as between the parties, must have borne 
the resulting loss (Cunningham v. Dunn [1878] L. R. 3 C. P. 443); 
and the same principle would clearly apply relieving the charterer if 
the specified cargo were a definite object, and it were taken by the 
government, or if the charterer were prevented from loading cargo by 
government action taken subsequent to the charter, as was decided in 
Reed v. Haskins, 26 L. J. Q. B. 5. Here all of the commodity consti- 
tuting the cargo was, as both parties knew, under government control 
at the time of the charter. Does this circumstance differentiate the case 
from those referred to and require a construction of the charter party 
under which the charterer took the risk of being unable to furnish the 
carpro because of government interference? 

[3] No case exactly in point has been called to my attention. It is 
well settled that the charterer does not warrant that there shall be no 
detention : 

"The term 'default* employed in that relation in the charter parties sig- 
nifies failure on the part of the charterers to do or perform some duty or 
act which they have stipulated or are bound in pursuance of their contraC 
tual relations to do or perform. The term cannot be so broadly interpreted 

278 r.— 51 
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as to include all manner of causes of detention or delay, whether arising 
from act or omission in the discharge of duty on the part of the charterers 
or not. In other words, the contract is not absolute that there shall be 
no detention beyond a certain day for any cause, but that there shall be no 
detention on account of the failure of the charterers to perform their con- 
tractual obligations with the vessel or its owners." Wolverton, J., Wash- 
ington Marine Go. v. Rainer MiU & Lumber Co. (D. C.) 19S Fed. 142. 

It has been decided in England that the seller for export of an arti- 
cle then under government control does not undertake absolutely to 
obtain the necessary permit, but only to use reasonable diligence to 
do so, and is not liable for failure to deliver if, on making proper efforts, 
it is unable to obtain a permit. Ajiglo-Russian Merchant Traders v. 
Batt & Co., [1917] 2 K, B. 679. The obligation of a seller to deliver 
the goods sold to the buyer is somewhat analogous to that of the chart- 
erer to deliver cargo to the vessel. 

[4] The basis of liability in the charter party is "default" on the 
part of the charterer, which means, as the Washington Marine Co. 
Case, supra, shows, a failure to fulfil an obligation imposed by the con- 
tract. There is nothing in the language of the charter party on which 
an absolute agreement on the part of the charterer can be found ; and 
while strong reasons can be given for holding that the charterer whose 
business it is to furnish the cargo — a matter over which the vessel has 
little or no control — should be held to take the risk of government 
interference with the loading, and the question is by no means free 
from doubt, I do not think that the equities in favor of the vessel are 
so preponderant as to justify implying such an agreement from the 
circumstances under which the charter partywas made. The charter- 
er was bound, as held in the Anglo-Russian Merchant Traders Case, 
supra, to use due diligence to obtain the necessary permit. As it ap- 
pears to have done so— indeed, no contention is made to the contrary — 
and as when the barge left Boston, there was no reason to anticipate 
that the permit would be revoked, the charterer is not liable for the 
detention prior to the issue of the permit. 

[5] The remaining question is whether the charterer is liable for 
the detention between the issue of the permit on December 12th and the 
loading on December 22d. While the evidence on the point is not very 
conclusive, I infer, as the defendant contends, that the time when a 
waiting vessel should be loaded was determined by the government 
officials. It does not appear that the permits specified the turn in 
which the vessel should be loaded; apparently all permits ranked 
equally. The principle on which turns were awarded does not appear ; 
it may have depended on the necessities of the community to which 
her cargo was destined, and perhaps to some extent on the character 
and size of the vessel. The charterer had no control over it. If there 
had been no other vessels waiting, the Annapolis could easily have 
been loaded by 6 p. m. of the day following that on which the permit 
was issued. Her detention thereafter was due to the congestion of 
the port, both at the time of her arrival and when the permit was is- 
• sued. It was therefore the result of two causes : (1) The large num- 
ber of vessels to be loaded ; and (2) the turn among them which she was 
accorded by the officials in charge. 
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It IS well settled that for delays due to the congested condition of a 
port charterers are responsible; the risk of that is upon them, not 
upon the vessel. This is true, even though the cause of it was unfore- 
seen and beyond their control. W. K. Niver Coal Co. v. Cheronea S. 
S. Co., 142 Fed. 402, 73 C. C. A. 502, 5 L. R. A. (N. S.) 126. The de- 
tention of the Annapolis after 6 p. m. on December 13th was therefore 
"by default," as those words have been construed, on the part of the 
charterers, for which they are liable. It was not directly and solely 
due to government intervention and control. It seems to me that the 
usual rule should be applied and that the charterers are liable for de- 
murrage for this period. In The Kingsland, 12 Aspinwall, Mar. Cases, 
38, and Weir v. Richardson, 3 Com. Cases, 20, there was* no conges- 
tion in the ports, and the delay was due to no cause but failure of the 
government agents to act promptly or carefully. Those decisions 
seem to me distinguishable from the present case. It may be that the 
English law, as stated in The Kingsland, supra, is not in accord with 
the American law, as laid down in the W. K. Niver Coal Co. Case, 
supra, by which I am, of course, bound. 



Ex parte SZUMRAK. 

(District Court, B. D. Michigan, S. D. February 23, 1922.) 

No. 7766. 

1. Aliens ^=340— StatNte making It an offense to keep or harbor alien pursaant to 

her Importation for Immoral purposes held constitutional and valid. 

Immigration Act Feb. 20, 1907, § 3, as amended by Act March 26, 1910, 
i 2, making it unlawful to import any alien for imijioral purposes, and a 
felony to keep or harbor any alien woman for such purposes, "in pursu- 
ance of such illegal importation/" held within the constitutional power of 
Congress over Immigration, and valid. 

2. Aliens- ^=>54— Right to deport for keeping for Immoral purposes alien woman 

imported for such purposes not limited to three years after his entry. 

Under Immigration Act Feb. 20, 1907, § 3 as amended by Act March 
26, 1910, { 2, making it a felony to keep or harbor any alien woman for 
immoral purposes, pursuant to her illegal importation for such purposes. 
and further providing that "any alien who shall be convicted under any 
provision of this section shall at the expiration of his s^itence" be de- 
ported to the country whence he came, or of which he is a subject or a 
citizen, the right of deportation is not limited to a time within three 
years after his entry. 

3. Aliens ^=953— "At," in a deportation statute, construed to mean not exact 

time sentence expires, but on or after. 

The word "at," as used in a statute providing that an alien, convicted 
of any one of certain offenses, "shall at the expiration of his sentence" be 
deported, does not mean at the exact time when his sentence expires, 
but is used in the sense of "on" or "after," and the deportation may be 
at any time after, but not before, completion of his sentence. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, At] 

On petition of August Szumrak for writs of habeas corpus and cer- 
tiorari. Denied. 
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Cohane, Rhodes, Garvett & Frankel, of Detroit, Mich., for petitioner. 
Fred I^. Eaton, Asst. U. S. Dist. Atty., of Detroit, Mich., for re- 
spondent. 

TUTTLE, District Judge. This is a petition filed by the above- 
named petitioner, an alien praying for writs of habeas corpus and cer- 
tiorari directed to P. L. Prentis, United States immigration inspector 
in charge at Detroit, in this district, whom the petitioner alleges to be 
unlawfully detaining him preparatory to deporting him as an undesir- 
able alien. The writs sought having been granted, and the respondent 
having filed his return thereto, a hearing has been held thereon in 
open court, and the cause submitted upcMi briefs which have been care- 
fully considered. The material facts are as follows : 

Petitioner, who is an alien, being a citizen of Czecho-Slovakia, en- 
tered the United States January 4, 1911. On April 3, 1914, he pleaded 
guilty in this court to having theretofore and in June, 1913, kept, main- 
tained, supported, and harbored in a house in said city of Detroit a 
certain alien woman for immoral purposes, in pursuance of the illegal 
importation by him of said alien woman, contrary to the provisions of 
section 3 of the Immigration Act then in force. Act Feb. 20, 1907, 
c. 1134, 34 Stat. 899, as amended by section 2, Act March 26, 1910, 
c. 128, 36 Stat. 264. Thereupon said alien was sentenced by this court 
to the Detroit House of Correction for a term of three months. While 
petitioner was serving this sentence, on April 22, 1914, a warrant was 
issued by the Department of Labor for his arrest and deportation, on 
the ground that he was unlawfully within the United States, in that he 
had been convicted of violating section 3 of the aforesaid Immigration 
Act. Petitioner then being confined in 'the Detroit House of Correc- 
tion, pursuant to the sentence of this court just mentioned, his hearing 
on the charge alleged in said warrant was held at said House of Cor- 
rection on April 27, 1914. At the conclusion of said hearing the immi- 
gration inspector in charg^e thereof made a written finding that said 
alien had entered the United States at the date aforesaid, and was un- 
lawfully within the United States by reason of his conviction of a viola- 
tion of section 3 of the Immigration Act, and his deportation was 
therein recommended. Petitioner was left in the custody of the warden 
of the House of Correction, "to await decision in his case by the 
Secretary of Labor." 

It will be noted that the sentence imposed upon him by this court 
had not then expired. A warrant of deportation was issued May 6, 
1914, but for some unexplained reason petitioner was released from 
prison at the expiration of his sentence, July 2, 1914, without any 
effort to detain or deport him. (I take judicial notice of the World 
War commencing August 2, 1914, and resulting European conditions, 
which made deportation difficult, if not impossible, for a very long 
period.) No further action by the government was taken until March 
16, 1921, when another warrant for the arrest of petitioner was is- 
sued by the Department of Labor, charging that the alien in ques- 
tion, "who landed at an unknown port on or about the 15th of June, 
1920, has been found iir the United States in violation of the Immigra- 
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tion Act of Februaiy 5, 1917 [Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 959, 960, 4289iAa-4289i4u], for the following, among other 
reasons : That he procured or attempted to procure or import a woman 
for an immoral purpose." Petitioner was thereupon taken into custody 
under this warrant, and hearings held thereon on June 14, June 18, and 
July 1, 1921, at the conclusion of which hearings the immigration in- 
spector in charge made a written finding that said alien "entered the 
United States at an unknown port on or about June IS, 1920, and that 
he procured or attempted to procure or import a woman for an im- 
moral purpose." His deportation was recommended, and another war- 
rant of deportation issued, August 26, 1921, directing his deportation 
on the ground that he had been found in the United States "in violation 
of the Immigration Act of February 5, 1917, to wit, that he procured 
or attempted to procure or import a woman for an immoral purpose." 

The return of the respondent states that petitioner entered the United 
States on or about the 4th day of January, 1911 ; that the latter is an 
undesirable alien, in that he procured or attempted to procure or im- 
port a woman for immoral purposes into the United States, has plead- 
ed guilty to the said offense before this Court, and been sentenced there- 
for ; and that "respondent is holding said petitioner for deportation on 
a warrant charging that he procured or attempted to procure or import 
a woman into 3ie United States for immoral purposes, a copy of said 
warrant being attached hereto." Attached to said return are copies of 
the two warrants of deportation hereinbefore mentioned. Although 
the government places particular reliance on the proceedings and war- 
rant of 1914, it does not waive the proceedings and warrant of 1921, 
and expressly claims the benefit of both proceedings, and the right to 
deport on either warrant. 

While it is apparent from the foregoing that in the 1921 proceedings, . 
following the issuance of the May 6, 1914, warrant of deportation, there 
has been manifest error and much confusion on the part of certain im- 
migration officials, yet there is nothing about these subsequent proceed- 
ings which in any way affects the proceedings had in 1914. There is 
nothing about the warrant of 1921 and the proceedings in connection 
therewith which would invalidate the warrant and proceedings of 
1914, if said warrant of 1914 is otherwise now valid and enforceable. 
It is here conceded by both parties that petitioner entered this country 
January 4, 1911, and that the statute applicable to his rights and lia- 
bilities is the Immigration Act of 1907, as amended by the Immigra- 
tion Act of 1910, hereinbefore mentioned, and not the Immigration Act 
of 1917. In determining the present validity and force of the war- 
rant of May 6, 1914, I shall ignore, and treat as surplusage, all pro- 
ceedings taken under the 1921 warrant of arrest and deportation. I 
shall decide the case upon the construction, scope, and effect of the ap- 
plicable sections (3, 20, and 21) of the 1907 act as^amended by the 1910 
act, and a consideration of the actions and proceedings taken thereunder 
through, and pursuant to, the 1914 warrant of arrest and deportation. 

1. Section 3 of the act, before its amendment, provided as follows: 

•*That tbe Importation into the United States of any aUen woman or gxrl 
for the purjwse of prostitution, or for any otJier immoral purpose, is hereby 
forbidden; and whoever shaU, directly or Indirectly, import, or attempt to 
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import, Into the United States, any alien woman or girl for the purpose of 
prostitiitioD, or for any other immoral purpose, or whoever shall hold or at- 
tempt to hold any alien woman or girl for any such purpose in pursuance of 
such illegal importation, or whoever shall keep, maintain, control, support, 
or harbor in any house or other place, for the purpose of prostitution, or for 
any other immoral purpose, any alien woman or girl, within three years 
after she shall have entered the United States, shall, in every such case, 
he deemed guilty of a felony, and on conviction thereof be imprisoned not 
more than five years and pay a fine of not more than five thousand dollars; 
and any alien woman or girl who shall be found an inmate of a house of 
prostitution or practicing prostitution, at any time within three years after 
she shall have entered the United States, shall be deemed to be unlawfully 
within the United States and shall be deported as provided by sections 
twenty and twenty-one of this act" 

After the 1910 amendment, this section read as follows: 

"That the importation into the United States of any alien for the piirpose 
of prostitution or for any other immoral purxK>se is hereby forbidden; and 
whoever shall, directly or indirectly, import, or attempt to import, into the 
United States, any alien for the purpose of prostitution or for any other im- 
moral purpose, or whoever shall hold or attempt to hold any alien for any 
such purpose in pursuance of such illegal importation, or whoever shall keep, 
maintain, control, support, employ, or harbor in any house or other place, 
for the purpose of prostitution or for any other immoral purpose, in pur- 
suance of sudi illegal importation, any alien, shall, in every sucA case be 
deemed guilty of a felony, and on conviction thereof be imprisoned not more 
than ten years and pay a fine of not more than five thousand dollars. Juris- 
diction for the trial and punishment of the felonies hereinbefore set forth 
shall be in any district to or into which said alien is brought in pursuance 
of said importation by the person or persons accused, or in any district in 
which a violation of any of the foregoing provisions of this section occur. 
Any alien who shall be found an inmate of or connected with the manage- 
ment of a house of prostitution or practicing prostitution after such alien 
shall have entered the United States, or who shall receive, share in, or de- 
rive benefit from any part of the earnings of any prostitute; or who is em- 
ployed by, in, or in connection with any house of prostitution or music or 
dance hall or other place of amusement or resort habitually frequented by 
prostitutes, or where prostitutes gather, or who in any way assists, protects, 
or promises to protect from arrest any prostitute, shall be deemed to be un- 
lawfully within the United States and shall be deported in the manner pro- 
vided by sections twenty and twenty-one of this act. That any alien who 
shall, after he has been debarred or deported in pursuance of the provisions 
of this section, attempt thereafter to return to or to enter the United States 
shall be deemed guilty of a misdemeanor, and shall be imprisoned for not 
more than two years. Any alien who shall be convicted under any of the 
provisions of this section shall, at the expiration of his sentence, be taken 
into custody and returned to the country whence he came, or of which he is 
a subject or a citizen in the manner provided in sections twenty and twenty- 
one of this act. In all prosecutions under this section the testimony of a 
husband or wife shall be admissible and competent evidence against a wife 
or husband." 

Sections 20 and 21 of the act of 1907, both before and after its 
amendment in 1910, provided as follows: 

*'Sec. 20. That any alien who shall enter the United States in violation of 
law, and such-. as become public charges from causes existing prior to land- 
ing, shall upon the warrant of the Secretary of Commerce and Labor, be 
taken into custody and deported to the country whence he came at any time 
within three years after the date of his entry into the United States. Such 
deportation, including one-half of the entire cost of removal to the port of 
deportation, shall be at the expense of the contractor, procurer, or other per- 
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mm, by whom tbe alien was unlawfully Induced to enter the United States, 
or, if that cannot be done, then the cost of removal to the port of deporta- 
tion shall be at the expense of the 'immigrant fund' provided for in section 
one of this act, and the deportation from such port shall be at the expense 
of the owner or owners of such vessel or transportation line by which such 
aliens respectively came: Provided, that pending the final disposal of the 
case of any alien so taken into custody he may be released under a bond in 
the penalty of not less than five hundred dollars with security approved by 
the Secretary of Commerce and Labor, conditioned that such alien shall be 
produced when required for a hearing or hearings in regard to the charge 
upon which he has been taken into custody, and for d^ortation if he shall 
be found to be m^wfuUy within the United States. 

"Sec. 21. That in case the Secretary of Commerce and Labor shall be sat- 
isfied that an alien has been found in the United States in violation of this 
act, or that an alien is subject to deportation under the provisions of this 
act or of any law of the United States, he shall cause such alien within the 
period of three years after landing or entry therein to be taken into custody 
and returned to the country whence he came, as provided by section twenty 
of this act and a failure or refusal on the part of the masters, agents, owners, 
or consignees of vessels to comply with the order of the Secretary of Commerce 
and Labor to take on board, guard safely, and return to the country whence 
he came any alien ordered to be deported under the provisions of this act 
shall be punished by the Imposition of the penalties prescribed in section 
nineteen of this act: Provided, that when in the opinion of the Secretary 
of Commerce and Labor the mental or physical condition of such alien is 
such as to reqi^re personal care and attendance, he may employ a suitable 
person for that purpose, who shall accompany such alien to his or her final 
destination, and the expense incident to such service shall be defrayed in 
like manner." 

[1] It IS first urged that the conviction of petitioner hereinbefore re- 
ferred to was void, because the provision of section, 3 of the Immigra- 
tion Act upon which such conviction was based is unconstitutional, and 
the case of Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 
53 L. Ed. 737, 16 Ann. Cas. 1066, is cited in support of this contention. 
The provision there held unconstitutional was section 3 of the Immi- 
gration Act of 1903 (Act March 3, 1903, c. 1012, 32 Stat. 1214), mak- 
ing it unlawful to harbor an alien woman for an immoral purpose. 
That provision was declared unconstitutional in the case just cited, 
on the ground that it did not relate to the regulation of immigration, 
but pertained merely to the subject of public morals, control over 
which was not within the power of Congress, but wholly within the 
police power of the several states. The 1903 statute was afterwards 
repealed by section 43 of the act of 1907, and the language of said 
1907 act, as amended in 1910, was changed, in this particular respect, 
by inserting the words "in pursuance of such illegal importation." 
The addition of this language brings the subject-matter of this clause 
within the power of Congress to regulate immigration, and removes 
the ground for the constitutional objection to the previous statute. As, 
therefore, the petitioner was indicted, pleaded guilty, and was sentenced 
under the second count of an indictment charging him with having 
kept, maintained, supported, and harbored an alien woman "in pursu- 
ance of" her "illegal importation" by him, the contention based upon 
the alleged unconstitutionality of the act now under consideration must 
be overruled. United States v. Lavoie (D. C.) 182 Fed. 943; United 
States v. Krsteff (D. C.) 185 Fed. 201; Siniscalchi v. Thomas, 195 
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Fed. 701, lis C. C. A. 501 (C. C. A. 6); United States v. Tsuji Sue- 
kichi, 199 Fed. 750, 118 C. C. A. 188 (C. C. A. 9). 

2. Nor is there any merit in the argument that, because the first 
count in the indictment just mentioned, which charged the illegal im- 
portation referred to, was dismissed by the court, the element of 
illegal importation was thereby removed from the offense charged in 
the second count of such indictment. The two counts were entirely 
separate and distinct, and the effect of the second count was not de- 
pendent upon the disposition of the first count. 

[2] 3. It is further earnestly urged on behalf of petitioner that his 
deportation is not legal, because it was not effected within the period 
of three years after his entry into the United States. The government, 
on the other hand, contends that there was and is no such limitation 
upon the time for the deportation of petitioner. The correctness of 
these contentions must depend upon the proper construction of certain 
provisions of section 3 of the 1907 Immigration Act, as amended by 
the 1910 act, hereinbefore quoted. 

It will be noted that section 3 of the 1907 statute, before its amend- 
ment in 1910, provided that: 

"Any alien woman or girl who shall be found an Inmate of a house of 
prostitution or practicing prostitution, at any time within three years after 
she shall have entered the United States, shall be deemed to be nnlawfully 
within the United States and shall be deported as provided by sections 
twenty and twentynone of this act." 

That is, under section 3 of the 1907 act the only aliens who were 
made subject to deportation were alien women or girls who were found 
to be inmates of houses of prostitution or practicing prostitution in 
the United States "within three years" after entering the country. Any 
such alien, however, within such three years was "deemed to be unlaw- 
fully within the United States" and required to "be deported as pro- 
vided by sections twenty and twenty-one of this act." Now, in order 
to remove this three-year period of limitation upon the time within 
which such aliens must avoid the prohibited misconduct, and in order 
also to avoid the three-year period fixed by sections 20 and 21 within^ 
which deportation must take place, Congress, in 1910, amended the 
clause of the section just quoted so as to provide that any such alien — 

"who shall be found • • • practicing prostitution after such alien shaU 
have entered the United States • ♦ ♦ shall be deemed to be unlawfully 
within the United States and shall be deported in the manner provided by 
sections twenty and twenty-one of this act*' 

In other words, in order to remove the time limit, not only for the 
misconduct, but also for the resulting deportation, Congress merely 
omitted the words "within three years," and substituted for the words 
"as provided by sections twenty and twenty-one of this act" the words 
"in the manner provided by sections twenty and twenty-one of this act." 
It is clear that such omission and substitution removed all limitation 
from the time within which such alien might offend and be deported 
therefor. This language places no limitation upon the period of time 
within which any such alien may be decreed to be unlawfully within 
the United States and be deported. It merely directs that such alien 
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"shall be deported in the manner provided by sections twenty and 
twenty-one." This indicates the intention of Congress to make such 
aliens subject to deportation at any time after entry into the United 
States "in the manner" provided by said sections 20 and 21 ; that is, in 
accordance with the method and procedure prescribed therein. Buga- 
jewitz V. Adams, 228 U. S. 585, 33 Sup. Ct. 607, 57 L. Ed. 978; United 
States V. Weis (D. C.) 181 Fed. 860; United States v. Williams (D. C.) 
183 Fed. 904; Sire v. Berkshire (D. C.) 185 Fed. 967; Chomd v. Unit- 
ed States, 192 Fed. 117, 112 C. C. A. 461 (C. C. A. 7), certiorari de- 
nied, 223 U. S. 723, 32 Sup. Ct. 524, 56 L. Ed. 63tf ; Ex parte Garcia 
(D. C.) 205 Fed. 53. As was pointed out by the Supreme Court in the 
case first cited : 

'The effect of striking out the three-year clause from section 3 is not 
changed by the reference to sections 20 and 21. The change in the phraseol- 
ogy of the reference indicates the narrowed purpose. The prostitute is to be 
deported, not 'as prorlded,* but 'in the manner provided,' in sections 20, 21. 
Those sections provide the means for securing deportation, and it stUl was 
proper to point to them for that*' 

Appl)dng the same construction to another portion of the act, it will 
be further observed that although in section 3 of the 1907 statute no 
prohibition nor penalty was provided against receiving, sharing in, or 
deriving benefit from the earnings of a prostitute, yet in said section 
as amended in 1910 it is provided that : 

"Any alien ^ ^ * who shall receive, share in, or derive benefit from 
any part of the earnings of any prostitute ♦ • • shall be deemed to be 
unlawfully within the United States and shall be deported in the manner 
provided by sections twenty and twenty-one of this act" 

Under this language any such alien is now subject to deportation 
without any limitation upon the period of time within which such de- 
portation must be made. It is merely provided that he "shall be de- 
ported in the manner provided by sections twenty and twenty-one of 
this act" ; that is, his deportation must be effected under and according 
to the procedure, as distinguished from the time, provided by said sec- 
tions 20 and 21. SiniscalcW v. Thomas, supra ; Oceanic Steam Naviga- 
tion Co. v. United States, 232 Fed. $91, 146 C. C. A. 549, Ann, Cas. 
1917C, 248 (C C. A. 2). 

As has already been stated, petitioner became subject to deportation 
imder section 3 upon his conviction on the charge of keeping, main- 
taining, supporting, and harboring an alien for an immoral purpose, 
in pursuance of her illegal importation by him. Under this section, 
before its amendment in 1910, petitioner could have been convicted on 
such charge only in the event that the alien woman involved had been 
so kept within three years after she had entered the United States. The 
guilt of any person on trial for violating said section in this respect is 
not now, and has not been at any time since the 1910 amendment, af- 
fected by the length of time that the alien so kept or harbored has re- 
mained in this country after entry thereto. It is not necessary, under 
the present statute, in order to convict a person of such a violation, to 
show that the keeping of the alien occurred within three years after 
the entry of the latter into the United States, although the crime of 
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which petitioner was convicted occurred within such period, in June, 
1913. It will also be seen from the language of section 3 as it now 
stands that the only provision thereof rendering an alien so convicted 
subject to deportation is the following sentence: 

"Any aUen who sbaU be convicted under any of the provisions of this sec- 
tion shall, at the expiration of his sentence, be taken into custody and re- 
turned to the country wh^ice he came, or of which he Is a subject or a citi- 
zen in the manner provided in sections twenty and twenty-one of this act" 

As the provision just quoted, like the other provisions of said sec- 
tion 3 previously discussed, does not contain any limitation of time 
within which the offense must be committed or within which the der 
portation must be effected, and merely prescribes that any alien so con- 
victed shall be returned "in the manner provided" in sections 20 and 
21, this sentence must, for the same reasons, be construed like the other 
provisions of section 3. An alien, like the petitioner, convicted under 
any provision of said section, is subject to deportation without any 
limitation of time, but subject to the method and procedure prescribed 
m sections 20 and 21 ; that is, "in the manner" provided in those sec- 
tions. United States v. Weis, supra ; Chomel v. United States, supra ; 
United States v. Czeslicki (D, C.) 209 Fed. 496. 

[3] 4. Finally, it is contended that, as petitionet was not taken into 
custody for deportation until seven years after the expiration of his 
sentence, he is not being held for deportation "at the expiration of his 
sentence," as required by section 3 of the statute involved, within the 
meaning of the language just quoted, and that therefore it is now too 
late for such deportation. 

This contention must be based upon the argument that the word 
"at," in the phrase just quoted, refers to the exact time when the sen- 
tence in question expired. With this contention, and with the argu- 
ment upon which it must be so based, I cannot agree. It is well settled 
that this word does not always imply such precision. For example, 
language in a conveyance of deed or will providing conditions for the 
disposition of property in a certain manner "at the death of" certain 
persons is not intended to, and does not, by the use of the word "at," 
require the performance of such conditions at the exact moment of 
such death, but said word is used in such cases in the sense of "upon" 
or "after." Numerous instances might be pointed out illustrating the 
varying shades of meaning which are properly indicated by the word 
"at." The rule is stated in 5 Corpus Juris, on page 1422, supported by 
nimierous authorities, as follows: 

'*It is a word of great relativity and elasticity of meaning, and is some- 
what indefinite, shaping itself easily to varied contexts and drcumstances, 
and taking its color from the circumstances and situation under which it is 
necessary to apply it to surrounding objects. * * * It has been said that 
the connection furnishes the best definition." 

It seems apparent that the use of this pharse "at the expiration of 
his sentence," means only that any sentence imposed after the convic- 
tion referred to in this section of the statute must be fully served be- 
fore deportation of the offending alien, and that the term of such sen- 
tence cannot be interrupted or disturbed by such deportation. 
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For the reasons stated, it is my opinion that the petitioner is now 
subject to deportation. His petition will be denied, and an order to 
that effect entered. 



CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK v. NEW 
ORLEANS DRAINAGE CO. et al. 

(District Court, E. D. Louisiana. January 25, 1022.) 

No. 14852. 

Corporations ^=9479— Mortgage tnisteo cannot acquire bonds eeottred to detri- 
ment of other bondholders. 

A bank whicfa, after bavinjg accepted the position of trustee in a trust 
deed securing bonds to be Issued by a corporation having neither capital 
nor assets, organized to exploit a tract of swamp land on which one of the 
organizers held an option to purchase, became in effect a partner in the 
scheme by approving, through its president, who knew all the facts, a 
circular advertising the bonds which contained false and misleading state- 
jnents^ and by lending money to take up the option, which would other- 
wise have lapsed, taking as security the unsold bonds, some of which it 
knew had been authorized expressly for a different purpose, and through 
sale of the collateral becoming owner of such bonds, held to have violated - 
its duty as trustee for the other bondholders and entitled to participate 
in the proceeds of the property when sold on foreclosure of the trust deed 
only on the basis of the actual cash it had contributed. 

In Equity. Suit by the Continental & Commercial Trust & Savings 
Bank against the New Orleans Drainage Company and others, with 
Wellington R. Burt and others as interveners. On exceptions to mas- 
ter's report on distribution of fund. Confirmed as to essentials, and de- 
cree accordingly. 

Mayer, Meyer, Austrian & Piatt, of Chicago, 111., and Milling, Gods- 
chaux, Saal & Milling, of New Orleans, La., for complainant. 

Carl V. Wisner, of Chicago, 111., and John D. Miller, of New Or- 
leans, La. (Wisner & Walsh, of Chicago, 111., of counsel), for inter- 
veners. 

FOSTER, District Judge. In this case it is difficult to extract the 
facts from the record, as part of it was destroyed in a fire that con- 
sumed the office of the special master appointed in the case. Counsel 
have attempted to supply the deficiency, but several material documents 
are missing. However, there is very little, if any, dispute as to the 
material facts hereinafter stated. Arranging them somewhat chrono- 
logically they arc these : 

In 1908-1909 John Stuart Watson was a depositor in the American 
Trust & Savings Bank of Chicago, hereafter referred to as the Bank, 
and personally acquainted with its president, Edwin A. Potter. 

In September, 1909, W. R. Reynolds and John Stuart Watson organ- 
ized a corporation known as Reynolds, Watson & Co., with a capital 
stock of $20,000 each owning one-half, with Rejmolds as president and 
Watson as vice president and treasurer. The business of the corpora- 
tion was dealing in stocks and bonds. 

In February, 1910, Watson, acting for Reynolds, Watson & Co., 
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secured an option on 34,057 acres of land within the corporate limits 
of New Orleans, La., known as the Michaud tract, for $410,000 cash, 
and $10,000 was paid on account. This land was low and swampy, and 
could only be made fit for cultivation by drainage through leveeing and 
pumping. 

In March, 1910, Watson took up with Potter the question of floating 
-a bond issue on the Michaud tract, with the Bank as trustee. The de- 
tails of the proposition were fully discussed, and the Bank agreed to 
act as trustee. 

On March 29, 1910, the New Orleans Drainage Company, hereafter 
referred to as the Drainage Company, was organized under the laws of 
Louisiana by Watson, with an authorized capital of $2,500,000, of 
which only $3,000 was subscribed. It does not appear that any stock 
was paid for. 

A deed of trust was then prepared under the supervision of the 
Bank's trust officer, Mr. Koff, dated May 2, 1910, whereby the Drainage 
Company mortgaged and hypothecated the Michaud tract to secure an 
issue of $2,500,000 of 6 per cent, bonds in denominations of $500 and 
$1,000, maturing on various dates, interest payable semiannually on 
May and November 1st. This deed was acknowledged before a notary 
in Chicago, May 12, 1910, and was deposited in New Orleans in the 
office of a notary, and presumably recorded on Jtme 21, 1910. 

The trust deed is expertly drawn, with all the usual clauses touching 
default, etc., and in substance recites that the Drainage Company then 
owned the Michaud tract ; that the grantor was desirous of issuing at 
once $750,000 of bonds, for the purpose of completing payments for the 
property ; that $500,000 of the bonds were to be issued for the purpose 
of securing tlie payments of indebtedness incurredi and to be incurred, 
for developing and improving the property ; that the land, describing it, 
and the entire system of improvements for reclamation now or hereafter 
upon the property, giving details, was conveyed to the trustee ; that the 
trustee shall have the right to acquire the bonds secured by the trust 
deed. Only $1,250,000 of bonds were issued. ^ 

In April, 1910, before the trust deed was executed, Reynolds, Watson 
& Co. issued a circular offering $1,250,000 of the bonds for sale. This 
circular stated $2,000,000 stock had been issued, that the Drainage 
Company owned the land, and named the Bank as trustee. The circu- 
lar contained a letter dated April 4, 1910, addressed to Reynolds, Wat- 
son & Co., signed by the Drainage Company, Warren B. Reed, Presi- 
dent, giving a glowing account of the project. The letter starts with the 
sentence, "Referring to your purchase of 1,250,000 of the first mort- 
gage 6 per cent, bonds of the New Orleans Drainage Company," and the 
whole tenor of the letter would indicate that the work of leveeing and 
draining the tract was then well under way, and that a large portion 
would be drained and ready for cultivation in about a year's time. 
This circular was sent to Potter, president of the Bank, before it was 
issued, and he and Watson discussed it. Reynolds, Watson & Co. 
then began to sell bonds, generally at 90, and with a stock premium. 
No bonds were paid for or delivered for some time. 

The option on the property expired May 30, 1910. Bonds did not sell 
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as rapidly as anticipated, and in May, 1910, Reynolds and Watson be- 
. gan negotiations with Potter to borrow money to close the deal. On May 
20, 1910, Watson, as treasurer of Reynolds, Watson & Co., wrote to 
Potter, as president of the Bank, proposing to borrow $400,000 to 
complete the purchase of the land and to pledge all of the bonds to be 
issued— $1,250,000, less $25,000, maturing in 1920— as security. He 
also stated he had sold $173,000, par value, of bonds, and expected to 
sell $425,000 additional bonds within 30 days. Potter investigated the 
value of the land and the financial responsibility of the purchasers of 
the bonds, and agreed to make the loan. It was agreed that, as bonds 
were paid for, the amount was to be credited on the loan until its 
liquidation. 

The Bank then took charge of completing the deal. Koif came to 
New Orleans with Watson. The cash was paid to complete the sale 
to Watson, and Watson executed a deed to the Drainage Company on 
May 28, 1910. This deed is not in the record. However, the details 
have been supplied by counsel from the public record.* It recites a 
conveyance from Watson to the Drainage Company for $410,000 cash 
and •'other valuable consideration," without entunerating the "valuable 
consideration.*' The minutes of the Drainage Company are not in the 
record. There is evidence to the effect that Watson was to receive 
$750,000 in bonds and $2,000,000 in stock for the land. 

Kojff and Watson returned to Chicago immediately. The note had 
been executed by Re3molds, Watson & Co., by Reynolds, in Chicago on 
May 28, 1910. It is not in evidence, but it must be assumed it con- 
tained a pledge of the bonds and gave the pledgee the right to purchase 
them after default on the note. Letters were written by Reed, president 
of the New Orleans Drainage Company, authorizing the Bank to de- 
liver the entire issue of bonds to Watson. The Bank made a technical 
delivery, by transferring the bonds from their trust department to their 
banking department as security to the note, except as to $25,000 of the 
bonds delivered to Watson. At this time the Bank had on deposit 
$131,970, received in pa>Tnent of bonds. This was subsequently in- 
creased to over $188,000. These pa>Tnents were credited on the note. 

In September, 1910, Watsoil received from the Bank $12,000 of 
the bonds which he sold, and the proceeds were applied to payment of 
interest onthe coupons maturing November 1, 1910, and to a reduction 
of the loan. No more bonds were sold. In September; 1910, Watson 
turned over to the Bank $1,002,000 stock of the Drainage Company as 
additional collateral on the note. 

Before May, 1911, Watson again applied to the Bank for additional 
bonds to be sold to take care of the May interest, but was refused de- 
livery. There is evidence tending' to show that the parties contemplated 
setting aside $150,000 of bonds to take care of interest during the period 
of development. This is denied by the Bank. The May coupons were 
not paid. From January, 1911, up to June, 1913, Watson and the Bank 
officials had many conferences looking to a reorganization of the Drain- 
age Company, and it was sought to interest other persons, but all with- 
out result. Nothing was done to improve or develop the land. 

In June, 1913, the board of directors of the Bank ordered foreclosure 
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proceedings. Reynolds, Watson & Co. filed suit in the United States 
District Court for the Northern District of Illinois to enjoin the Bank. 
The suit went against them ; the bonds were sold under order of court, 
and were bought in by the Bank for $250,000, which was less than the 
debt. The transcript of these proceedings is not in the record. In the 
meantime the Bank's name had been changed from American Trust & 
Savings Bank to Continental & Commercial Trust & Savings Bank. 
On December 2, 1913, the Bank, as trustee, filed its bill to foreclose 
the mortgage on the land. 

The other holders of bonds intervened in the proceedings, contending 
that the interest of the Bank should be restricted to the actual money 
advanced by it^ and incidental questions were vigorously litigated. 
However, in course of time a sale was ordered, and on May 19,. 1915, 
the land was sold to Walter J. Engle, acting for the Bank, for $200,000. 
Ten per cent, of the price was deposited with the master, final payment 
of the balance to await a determination of the respective equities of the 
bondholders. • The sale was confirmed on June 11, 1915, and the matter 
referred to W. Morgan Gurley, Esq., as special master, to determine the 
distributive share of each bondholder. 

After considerable delay, not attributable to anybody in particular, 
however, the master filed his report on June 27, 1921. The master 
found in substance that the Bank had entered into a partnership with 
Reynolds, Watson & Co. to promote the project to reclaim the Michaud 
tract, and that its pro rata distribution of the amount received from the 
foreclosure sale should be based on the amount of money it actually 
contributed to the purchase price. The master also made findings as 
to interest and attorney's fees. Practically all of the master's report 
was excepted to by the Bank, and the matter was submitted in Decem- 
ber, 1921, on the exceptions. 

Quite a number of decisions have been cited by each side, but it is 
not necessary to review them. It is elemental that a trustee, named in 
a deed of trust securing a bond issue, represents all the bondholders and 
is held to the greatest lEfood faith. It may be conceded a trustee may 
purchase the bonds in the usual course of business, when permitted by 
the provisions of the trust deed, provided no breach of trust is involved 
thereby. 

In this case the Bank stepped far outside of the character of trustee. 
With its knowledge and consent, its name and high financial standing 
was used to induce the public to invest in securities having very little 
substance. The Bank knowinglv permitted the promoters to issue a cir- 
cular teeming with untruths. The Drainage Company did not own the 
land. Reynolds, Watson & Co. did not own the bonds. The Drainage 
Company had absolutely no resources. The land was merely a swamp. 
No development had been started. No development could ever be start- 
ed, except with the money obtained from the sale of bonds. As a practi- 
cal proposition, the Drainage Company could sell no bonds until Reyn- 
olds, Watson & Co. had first earned their speculative profit. It was 
practically impossible for the Drainage Company to sell stock. Four- 
fifths of its entire authorized capital stock, $2,000,000, had gone to 
Reynolds, Watson & Co. The $500,000 of stock remaining in the 
treasury was worthless. What the Bank should have done was to let 
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Re)molds, Watson & Co. work out their own salvation. Had they done 
so, the intervening bondholders would have had their money returned 
to them intact. The position assumed by the Bank was entirely incon- 
sistent with its duty as a trustee. 

Going further, $500,000 of bonds, by the express provisions of the 
trust deed, were to be sold only to raise funds to levee and drain the 
land and otherwise develop it. Reynolds, Watson & Co. had no right, 
title, or interest in these bonds. The Bank knew this when it received 
them in pledge. The Bank also knew that, by receiving these bonds in 
pledge and retaining them, it defeated the very purpose for which the 
Drainage Company was organized. This was also inconsistent with its 
duties as trustee. 

With regard to the agreement to release $150,000 of bonds out of 
the $750,000 belonging to Reynolds, Watson & Co., the conflict of tes- 
timony must be resolved against the Bank. The Bank knew the Drain- 
age Company would have no money to pay taxes and interest for sev- 
eral years. The $500,000 of development bonds could not be used for 
that purpose. Taxes had to be paid in any event, if not by the Drainage 
Company, which had nothing, then, of course, by the Bank to protect 
its pledge. It was reasonable and logical, therefore, that the Bank 
should have so agreed. This is strengthened by the fact that, when the 
first installment of interest came due in November, 1910, the Bank 
^d release $12,000 of bonds, which were sold mainly to pay interest. 
When the Bank refused to release additional bonds to pay the May 
interest, it precipitated a default and the subsequent foreclosure. This 
was inconsistent with its duty to the bondholders which it represented. 

The Bank knew the facts, and the bond purchasers did not. The 
intervening bondholders lived hundreds of miles from New Orleans. 
In the face of the positive statements in the circular that the company 
owned the land, and Reynolds, Watson & Co. had bought the bonds, 
thereby indicating the company had ample funds for development, 
ordinary prudence did not require intending purchasers to make an 
investigation of the public records in New Orleans. Had they examin- 
ed the trust deed, they would have found statements confirming the cir- 
cular. Considering the high standing of the Bank, it is reasonable to 
conclude that bonds were purchased largely on the faith of the Bank's 
being trustee. 

No charge of actual fraud is made against the Bank. Its action may 
be attributed to overzealousness to have a transaction with which its 
name had become linked terminate successfully; but in exacting a 
pledge of practically all the outstanding bonds in order to amply se- 
cure itself, the Bank overlooked its duty to the other bondholders whom 
it represented in a fiduciary capacity. The Bank should not profit to 
the prejudice of the inten^eners. 

On the whole case, the conclusion of the master that the Bank should 
participate in a distribution of the amount realized from the sale of the 
land only on the basis of .the amount it contributed to the purchase price 
in actual cash was right. The exceptions to that part of the report 
will be overruled. 

In passing on the question of interest the master has filed an elaborate 
schedule, and seems to have allowed the Bank interest at 5 per cent, per 
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annum, and allowed the intervening bondholders interest at 6 per cent. 
per annum, compounded semiannually, up to March 1, 1921. The 
allowance of 6 per cent, interest to the bondholders, compounded semi- 
annually, would be in accordance with the terms of the mortgage, had 
there been no default on the principal of the bonds and no foreclosure. 
The method of computation of interest and the date to which it is al- 
lowed are comparatively unimportant, however, as the Bank and the 
interveners must be treated alike. In equity, the decisions with regard 
to the date to which interest should be computed vary according to the 
equities in the cases. The rule in bankruptcy is well settled. Interest 
is allowed to the date of the sale, regardless of when the creditor is 
paid. Sexton v. Dreyfus, 219 U. S. 339, 31 Sup. Ct. 256, 55 L. Ed. 
244. It will be equitable to follow the same rule in this case. 

After paying costs and charges admitted due and not objected to, 
the Bank should recover a distributive share, based on the amount it 
contributed to the purchase price of the land, with 6 per cent, per 
annum interest. In addition, the Bank should recover the amount of 
expenses and taxes it advanced prior to the date of sale, with legal in- 
terest, 5 per cent, per annum. The Bank should also participate equally 
with the other bondholders for the par value of any bonds acquired 
by it from third persons subsequent to the purchase of the property. 

The confirmation of the sale on June 11, 1915 passed the title to the 
land, the execution and deliver^' of formal deeds being a mere detail ; 
therefore the Bank is not entitled to recover for any taxes assumed at 
time of sale or paid subsequently. The intervening bondholders are 
entitled to participate on the basis of the par value of the bonds held 
by them with interest at 6 per cent, per annum, /jfil interest to be com- 
puted up to June 11, 1915, and no further. 

The master allowed the attorneys representing the intervening bond- 
holders a fee of $1,000, to be charged against the fund. No objection 
is made as to the amount, but it should be charged against the share of 
the interveners. To the extent above indicated the master's report will 
be disapproved, and the exceptions thereto, so far as pertinent, will be 
sustained. There will be a decree accordingly. 



THE FIRESTONE TIRE & RUBBER CO. et al. v. MARLBORO COTTON 

(District Court, E. D. South Carolina. January 12, 1922.) 

1. Jadgmeot ^=s»112— Default after proper service is admission of complaiiil. 

A default by defendant, after being properly served, is an admission of 
the allegations of the complaint which binds him, though such allega- 
tions are untrue. 

2. Corporations ^=^^8(4) — ^Foreign corporation bound by servioe on ageni un- 

der state law. 

A foreign corporation entering South Carolina to do business is bound 
by Code Civ. Proc. S. O. § 184, subd. 1, authorizing service on any agent, 
especially where the agent, though one of limited authority, forwarded 
the summons to it 

^8»For oUi«r cftsaa ••• same toplo A KE Y-NUMBBR tn all Key-Numbered DlgeeU ft lAdexee 
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9. Courts ^=»509— Federal court eanoo^ open default Judgment in state eouii. 

Even though a default judgment against a foreign corporation, which 
was duly served, presents a hard case against which equity would relieve, 
such reUef can be obtained only from the state court, since the United 
States court cannot reopen the judgment in the state court and award a 
new trial therein, but could only enjoin enforcement of the judgment, 
which would involve a determination of the merits of the case. 

h Judgment «=s>419— Coiporation not served held not entitled to equitable 
relief. 

Where cori>orations formed in different states with substantially the 
same names were engaged in business with close relationshix>s between 
them, and judgment by default was rendered against one of the cor- ' 
porations for breach of a contract made by the other, which was not 
served with process, the cori>oration not served is not entitled to equitable 
relief against the judgment, since it is void as to such corporation. 

6. Courts <9=>5a8 (3) ^United States ODurts can enjoin a state judgment at law. 

A United States court of equity which has jurisdiction over the par- 
ties to a cause has the right to enjoin the enforcement of a final judg- 
ment at law in the state, court. 
6;, Execntion ^=3!>35S— Supplemental proceeding b quasi equitable. ^ 

In South Carolina, where the Code of Civil Procedure has abolished the 
distinction between law and equity, but where the court is authorized by 
section 225 to relieve against a judgment obtained through mistake, etc., 
or through fraud or duress, the supplemental proceeding provided to sub- 
ject to a judgment assets which cannot be reached by execution is a 
quasi equitable proceeding. 

7. Courts ^s»508(3)— Quasi equitable supplemental proeeedbigs in state eourt 

noi enj^rfned. 

A United States court sitting in equity will not enjoin supplemental 
proceedings in the state court to enforce a default judgment, since the 
state court is a ccurt of concurrent jurisdiction, and the proceeding is 
of an equitable nature, in which the judgment debtor can present all 
equitable grounds for relief against the judgment. 

In Equity. Suit by the Firestone Tire & Rubber Company and' 
another against the Marlboro Cotton Mills to restrain the enforce- 
ment of a default judgment. On complainants' motion for temporary 
injunction and defendant's motion to dismiss the bill. Both motions 
refused. 

Tillett & Guthrie, of Charlotte, N. C, D. W. Robinson, of Columbia, 
S. C, and Amos C. Miller, of Chicago, 111., for plaintiffs. 
McCoU & Stevenson, of Bennettsville, S. C, for defendant. 

SMITH, District Judge. This matter comes up upon an appli- 
cation for a temporary injunction. Due notice of the application was 
given and counsel for all parties interested have appeared and filed their 
returns and affidavits, and the motion has been heard upon the plead- 
ings and affidavits in the cause. At the same time was heard a motion 
by counsel for the defense to dismiss the complainants* bill of com- 
plaint. Counsel for all parties interested have been fully heard. 

According to the bill of complaint, the complainants are two sep- 
arate corporations, both having practically the same name. The name 
of one complainant is *The Firestone Tire & Rubber Company." The 
name of the other complainant is "Firestone Tire & Rubber Com- 

^soVof otb«r cases. S9« 8*me topic ft KBY-NUMBER in all Key- Numbered Dtgeetji A Indezei 
278 F.— 62 
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pany/* There are two separate corporations of the same name. One is 
a corporation under the laws of the state of Ohio, with "The" before 
its name, and the other is a corporation under the laws of the state 
of West Virginia, without this "The." 

The West Virginia corporation was organized some time about Au- 
gust, 1900, and it maintained a plant for the manufacture and sale of 
tires in the city of Akron in the state of Ohio, and also carried on 
business in several other of the states of the United States for the sale 
of tires and accessories thereto. 

In the year 1909 the other corporation of the same liame was or- 
ganized under the laws of the state of Ohio, and then purchased and 
had conveyed to it by the West Virginia corporation all the real es- 
tate and personal property of the West Virginia corporation in the 
state of Ohio devoted to the manufacture of tires and accessories. 
After this sale the Ohio corporation, whose capital was $75,000,000, 
seems to have confined itself largely to the manufacture of tires and 
accessories. The capital of the West Virginia corporation was only 
$50,000, of which the entire capital stock except a few shares were 
owned by the Ohio corporation. 

The West Virginia corporation seems to have confined itself to 
the selling of tires and accessories, and not to have engaged further 
in manufacture, and, as it was practically owned by 3ie Ohio cor- 
poration, it seems in substance to have been a selling agent used by 
the Ohio corporation to dispose of its manufactured product, and their 
relations seem to have been of the closest character. 

In November, 1919, the Ohio corporation entered into an agree- 
ment with the Marlboro Cotton Mills, the defendant herein, a cor- 
poration of South Carolina, for the purchase of a large amount of 
.cord fabric. In August, 1921, the Marlboro Cotton Mills instituted 
an action in the court of common pleas for the county of Marlboro 
against the Firestone Tire & Rubber Company for a breach of this con- 
tract, praying judgment against the Firestone Tire & Rubber Company 
in the sum of $114,795.65. The contract upon its face showed that 
it was with the Firestone Tire & Rubber Company, Akron, Ohio. 

The title of this action in the court of common pleas for Marlboro 
county is "The Marlboro Cotton Mills, a Corporation, Plaintiff, v. 
Firestone Tire & Rubber Company, a Corporation, Defendant." In 
the body of the complaint it is stated that the defendant Firestone Tire 
& Rubber Company is a corporation organized under the laws of 
one of the states of the American Union. It is not stated either in 
the title or in the body of the complaint whether the corporation sued 
is the corporation organized under the laws of the state of West Vir- 
ginia, or that organized under the laws of the state of Ohio. 

The summons in this action in the county of Marlboro was on the 
11th of August, 1921, attempted to be served by delivery thereof to 
one C. T. Ernest, stated in the affidavit of service to be an agent of 
the Firestone Tire & Rubber Company, the defendant corporation in 
the action. Ernest, it appears, was then employed by the Firestone Tire 
& Rubber Company of West Virginia as a salesman. He was still in 
their employ, although the term of his employment apparently would 
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have expired in a day or so. Ernest sent the summons so served up- 
on him by mail to the manager of the Firestone Tire & Rubber Com- 
pany in Charlotte, N. C, where it was received by some one in the 
oflSce by the name of L. O. Padgett, who appears to have had charge 
of that office. Exactly when Padgett received it does not appear, but 
the bill of complaint alleges it was one week prior to August 22, on 
which day he wrote in the name of Firestone Tire & Rubber Company 
to McCoU & Stevenson, the attorneys for the Marlboro Cotton Mills^ 
stating that on August 11 they had served a summons on one of the 
company's traveling salesmen, Mr. C. T. Ernest ; that Ernest was not 
now in the employ of the Firestone Tire & Rubber CcHnpany; that any 
notice against that company should be served on one of its executives, 
and they would therefore ^;nore the same. 

The bill of complaint alleges that the office in Charlotte was an of- 
fice of the West Virginia corporation, and that Padgett was an em- 
ployee of that corporation; yet the letter written by Padgett would 
appear to be on stationery of, and emanate from, the Ohio corporation. 
This summons, therefore, was in the hands of the person in charge 
of the office of the West Virginia corporation in Charlotte, in ample 
time for it to have appeared and taken any defensive action, if it had 
realized the necessity for so doing. 

Padgett, the person who seems to have been in charge of the of- 
fice in Charlotte, N. C, was wholly to blame for failing to inform his 
employer and in tmdertaking to decide that he would take no notice 
of this legal summons. Its delivery to and knowledge of by a superior 
officer or employee of the West Virginia corporation therefore fully 
appears. 

Messrs. McColl & Stevenson seems to have made no answer to the 
letter of Padgett. Perhaps they were not legally bound to do so ; yet 
in equity their position would, have been much better, knowing the 
amount involved, had they answered, notifying Padgett of the d^ger, 
and that he, a mere employee, should notify lus employer. 

No answer or appearance being served by any one to this suit of 
the Marlboro Cotton Mills, application for judgment by default was 
made at the next term of court in October, 1921. No one appearing 
for the defendants, certain ex parte issues were submitted by the 
presiding judge to a jury, viz. : 

First. Was C. T. Ernest, the person served with the stunmons in 
this case on August 11, 1921, an agent of the Firestone Tire & Rubber 
Company, on that date? 

Second. Was the Firestone Tire & Rubber Company doing busi- 
ness in South Carolina on or before August 11, 1921? 

No person appearing for any defendant, the jury returned a ver- 
dict in the affirmative on both issues and against the defendant for 
$121,492.05. Thereupon judgment was entered in favor of the plaintiff, 
the Marlboro Cotton Mills, against the Firestone Tire & Rubber Com- 
pany, defendant for the amount of that verdict; and on the same 
date application, without any notice to the defendant, was made to 
the presi(hng judge of the court of common pleas at his chambers in 
Dillon, S. C., under supplementary proceedings^ and an order was 
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made by him on that date, requiring certain persons named to ap- 
pear before the court and to answer concerning any indebtedness that 
they might owe to the defendant, the Firestone Tire & Rubber Com- 
pany, and ordering further that the defendant should appear before 
that court on the 26th day of October, 1921, and show cause why a re- 
ceiver should not be appointed of all its property in South Carolina, 
further providing that all debtors of the defendant and all of its deal- 
ers in automobile tires should be enjoined from pajdng any money or 
accounts to the Firestone Tire & Rubber Company or any one in its 
behalf. 

Thereupon this bill of complaint was filed on the 24th day of 
October, 1921, in this court, praying an injunction against the de- 
fendant, its agents and attorneys, from proceeding by execution, or 
procuring or seeking to procure the appointment of a receiver, or by 
any other means from enforcing the judgment entered up in the court 
of common pleas for Marlboro county ; and the case has been heard up- 
on an application for a temporary injunction to that effect. At the 
same time it has been heard on the defendant's motion to dismiss the 
bill. 

A mere inspection of the pleadings shows that the pleadings in the 
state court and the judgment entered thereon are very ambiguous. The 
defendant is sued simply as the Firestone Tire & Rubber Company and 
alleged to be a corporation of some state. The contract upon which 
action is brought in the state court is upon the face of it apparently a 
contract of the Ohio corporation, not of the West Virginia corpora- 
tion. According to the bill and affidavits, the person upon whom serv- 
ice was made of the summons so as to secure service upon the de- 
fendant corporation was a salesman of the West Virginia corporation. 
Presumably the judgment that should have been entered in the state 
court under the pleadings should have been a judgment against the 
Ohio corporation. No service, however, was made or appears to have 
been claimed to have been made upon any one upon whom service 
could be made so as to bind the Ohio corporation. 

The subsequent proceedings, in the nature of supplementary pro- 
ceedings under the Code of Procedure of the state of South Caro- 
lina, appear also to be directed against the West Virginia corpora- 
tion, although not even in these proceedings is there anytihing set up to 
show specifically that the West Virginia corporation was in any way 
claimed to be the corporation bound by the judgment. 

This ambiguity in the first instance is the result of the action of 
the complainants in using the same name and with relations so close 
that the public generally might well be misled as to the corporations 
being the same. The letter of Padgett to McCoU & Stevenson, al- 
though claimed to be a letter by an employee of the West Virginia 
corporation from an office of that company, bears every earmark of 
emanating from the Ohio corporation. 

In the second instance, it is the fault of the plaintiflF, the Marlboro 
Cotton Mills; for the contract with it was sufficient to show it that 
the corporation responsible to it was the corporation carrying on busi- 
ness at Akron, Ohio; and there was no reason why the plaintiff should 
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not have so stated in the title to its complaint, and so alleged in the 
body of the complaint, and thus distinctly identified the defendant. 
The great fault, of course, b that of Padgett, the employee of the 
West Virginia corporation, in undertaking to wholly ignore the sum- 
mons served upon Ernest, when, upon the face of it, it might bear an 
interpretation that the judgment sought to be obtained was against that 
corporation. 

The whole proceeding presents upon the face of it such a mingled 
condition of confusion and uncertainty as might well call upon any 
court of equity, especially in the recovery of so large a judgment as in 
this case, to suspend action, and give to the parties affected an op- 
portunity to interpose any meritorious defense they might have. 

The grounds for consideration of some kind presented by the com- 
plainants are no doubt strong. It seems a startling result that a judg* 
ment by default for so large an amount obtained against a corporation 
through the inexcusable carelessness and conceit of a subordinate em- 
ployee should be allowed to be enforced so immediately after its entry, 
when the defendant can show any meritorious defense on the merits 
for consideration. Whatever legal question might exist as to the 
sufficiency of a service on a mere salesman to bind a foreign cor- 
poration (notwithstanding Sellers v. Chemical Works, 76 S. C. 343, 
56 S. E. 978), yet, equitably speaking, the object of a service, which is 
notice, was attained when the summons was delivered to the West 
Virginia corporation's officer in Charlotte. Too, it would seem equi- 
tably that Messrs. McCoU & Stevenson, as solicitors of high standing, 
should have answered the letter from Padgett. They knew they were 
seeking for their client a judgment for a large amount against a cor- 
poration, which can only know and act through its employees. They 
must have known that corporations are frequently the victims of the 
folly or indifference of those employees. They must have known the 
ignorant folly of Padgett's letter and its disastrous consequences to 
his employer. They cannot be supposed to have desired to procure a 
judgment for their client save after the defendant had had its fair day 
in court. It would seem, therefore, from the standpoint of a court 
of equity they should have answered Padgett's letter, notifying him 
of the legal effect of a summons, and that he should lay the matter 
before his employer. 

It also seems a most inequitable result, under the circumstances of 
this case, that a judgment on a contract by one corporation should be 
allowed to be enforced against the property of a wholly distinct cor- 
poration. 

There does not appear to have been any fraud in the procuring of 
the judgment. There is not the slightest evidence of any collusion or 
fraud on the part of the Marlboro Cotton Mills, and that company and 
its attorneys evidently believed in good faith that the Marlboro GDtton 
Mills was entitled to its claim. The complaint in the state court on 
its face presented a good cause of action. Nor is the judgment, on 
the face of it, an unconscionable one. The state court evidently requir- 
ed evidence of the amount of damage before the jury returned its 
verdict It is true that the proceeding where no one appears to de- 
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fend is usually a very perfunctory one, and the evidence of a very 
unscrutinized character. That is too frequently the case in default 
judgments. 

The real complaint of the present complainants is that a "snap" 
judgment has been recovered against them without an opportunity to 
interpose their defenses. Their defenses may or may not be ultimate- 
ly successful. They state it is meritorious, but in any event it is on the 
face a legal controversy in which each side believes in its merit, and 
it will take a court and jury to decide upon the evidence. No fraud 
has been practiced ; the usual course of procedure has been followed ; 
only the judgment is a very large one; the complainants believe they 
have a good defense, and they have been deprived of any opportunity 
to set up that defense, but how? Not by any fraud or procurement 
of the other side, but by the inexcusable carelessness and conceit of 
an employee of the West Virgmia corporation, viz. L. O. Padgett, 
The only thing to be alleged against this is that the action of Messrs. 
McCoU & Stevenson in not replying to Padgett's letter was not what 
from the viewpoint of a court of equity was to be expected of them. 

[1] So, too, as to the ambiguity of the pleadings in the state court 
and the hardship of the West Virginia corporation bein|; adjudicated 
liable on the contract of the Ohio corporation. The plamtiff had the 
right to make the claim that the West Virginia corporation was re- 
sponsible. If that was denied by an answer, and the case went to trial, 
and it was decided against the West Virginia corporation, no matter 
how hard and unjust it may have seemed, that corporation would have 
to submit. A default is an admission. By a default in a proceeding at 
law the defendant admits the assertions of the plaintiff. If the West 
Virginia company was properly served to give jurisdiction, its default 
was the same as an admission that the contract was one for which it 
was responsible. 

[2] From all the pleadings and affidavits it appears that C. T. Er- 
nest, the person served, was in the employ of the West Virginia corpo- 
ration when the summons was delivered to. him on August 11, 1921. 
The Code of Procedure of South Carolina provides (section 184, suhd. 
1) that service of the summons on a foreign corporation can be made by 
delivering a copy to any agent of the corporation. The Supreme Court 
of South CaroUna has decided that this means any agent, no matter 
how limited the scope of his agency. Jenkins v. Bridge Co., 73 S. C. 
526, S3 S. E. 991 ; Sellers v. Chemical Works, 76 S. C. 343, 56 S. 
E. 978; McNeill v. Electric Storage Battery Co., 109 S. C 326, 96 
S. E. 134. 

It may seem verv hard that the service on a mere salesman should 
be effectual to bind a large corporation, but "Ita scripta lex est," and 
in this case the salesman did his duty, for on the 13th of August he for- 
warded the summons to his principal. 

In McSwain v. Adams, 93 S. C. 104, 76 S. E. 117, Ann. Cas. 1914D, 
981, the court holds (although not necessary for the decision in that 
case) that, inasmuch as a foreign corporation (except those engaged in 
public interstate commerce) can at the mere will of a state be ex* 
eluded from its territoxy^ if it enters it» it does so accepting all the 
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laws of the state as a condition of leave to enter, which would in- 
clude the law providing that service upon any agent of even limited 
and special scope and authority shall bind the corporation. 

In any view, the summons did find its way to the corporation from 
the employee served, and the great object of notice was accomplished. 
Further, it appears from the bill of complaint that the West Virginia 
corporation has property in the state of South Carolina subject under 
the laws of that state to attachment, and jurisdiction to the extent of 
that property would thus have been acquired. It is not the case of a 
corporation which has neither property nor any business nor agency 
within the jurisdiction. The objection to the lack of jurisdiction of 
the state court on that ground is more technical than substantial. 

In the last analysis, the bill of complaint and affidavits present only 
what appears to be an exceedingly hard case, due to the almost crimi- 
nal folly and conceit of the West Virginia corporation's own em- 
ployee, Padgett. 

[3] But, assuming it to be a hard case and one that a court empow- 
ered to relieve it would relieve against, no application has been made 
to the state court for relief. Nothing of all this has been brought to 
the attention of the state court in which the judgment was recovered, 
and which would appear to be the court that should naturally be ap- 
plied to for relief against a judgment recovered under circumstances 
that would warrant its reopening to allow a meritorious defense to be 
interposed. 

This court catmot reopen a judgment in a state court. It cannot 
award a new trial in a cause pending therein. The object of the pres- 
ent bill of complaint is not to afford the defendants in the state court 
an opportunity to interpose their defenses in the cause in that court. 
That is manifestly impossible for this court to accomplish. The object 
is nominally to grant an injunction, but practically to have this court 
.declare the judgment in the state court invalid and null, or at least 
one that a court of equity will not permit to be enforced. 

Upon the face of the bill, this court has jurisdiction of the parties 
and of the cause, as the requisite diverse citizenship exists, and the 
amount involved in the controversy is in excess of the jurisdictional 
minimum. 

[4] So far as the Ohio corporation is concerned, it does not ap- 
pear what separate equity it has in this matter. It seems to have no 
property of its own in Uie state of South Carolina, apart from the 
interest it has indirectly as a large stockholder in the West Virginia 
corporation. That interest is not one which they are authorized in 
a proceeding of this kind to separately enforce as a stockholder When 
the West Virginia corporation itself is a party and capable of setting 
it up, and no fraud or collusion is alleged between the Marlboro Cot- 
ton Mills and the West Virginia corporation. 

Inasmuch as the claim is that the party served with the summons 
was not an employee of the Ohio corporation, and that the judgment 
in this case is null and void as against the Ohio corporation, and that 
corporation has no property in the state of South Carolina against 
which, this judgment is sought to be enforced by the state court, it 
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would not appear that the C5hJo corporation has any equity for which 
it can call upon this court to interfere. If any attempt should at any 
time be made within or without the limits of the state of South Caro- 
lina to enforce this judgment as one against that corporation, it can 
set up its defense and show that no jurisdiction was ever acquired 
over it by any service upon any one upon whom legal service could be 
made so as to bind it by a judgment in the courts of this s|ate. 

[B] This would leave this cause to be considered from the aspect 
of a suit between the West Virginia corporation and the Marlboro Cot- 
ton Mills. It has unquestionably been held by controlling authority 
that a United States court of equity, where it has jurisdiction of the 
parties to the cause, has the right as a court of equity upon grounds of 
equitable cognizance to enjoin the enforcement of a final judgment at 
law in the state court, upon the usual principles under which courts of 
equity will enjoin the enforcement of a. judgment. Simon v. Southern 
Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492; Union Ry. Co. 
V. Illinois Cent. R. Co., 207 Fed. 745, 125 C. C. A. 283; Schultz v. 
Highland Gold Mines Co. (C. C.) 158 Fed. 337; Linton v. Safe De- 
posit & Title Guaranty Co. (C. C.) 147 Fed. 824. 

If the right is one derived from equitable jurisdiction, it should 
logically follow that the state courts sitting in equity would have the 
equal right to enjoin the enforcement of final judgments at law in the 
federal courts. This would very easily lead to the most unfortunate 
and embarrassing friction. No federal decision of any controlling 
character appears to have conceded this necessary sequence. Nor has 
any federal decision of controlling character held that a federal court 
sitting in equity has the power on equitable grounds to stay the enforce- 
ment of the decree of a court of equity of concurrent jurisdiction for 
unconscionableness or on any ground on which courts of equity stay the 
enforcement of judgments at law. 

[8] By the Code of Procedure of the state of South Carolina, the 
distinction in procedure between law and equity has been abolished. 
Where it is sought to enforce a judgment at law against property 
which cannot be reached by an execution, the proceeding followed is 
what is called a proceeding supplementary to execution. That proceed- 
ing is in substitution of the old proceeding by bill in equity for the pur- 
pose. It is in all substantial respects a proceeding in equity. The ju- 
risdiction exercised by the state court under such proceedings is an 
equitable one. The proceeding is of course supplementary and limited. 
It cannot be used in lieu of a proceeding of an original nature in 
equity to adjudicate the rights of third parties, such as a proceeding to 
set aside deeds for fraud or reach assets claimed by third parties. Its 
purpose is to avoid the delay of a discovery, and reach assets ad* 
mittedly those of the defendant, but which cannot be reached by an 
execution at law. 

Dealing with a similar proceeding, where a bill was filed in the 
United States Circuit Court to enjoin a void judgment in the state 
court, the Supreme Court of the United States, in Mutual Reserve As- 
sociation V. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 h. Ed. 987, 
uses the following language: 
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*It was not in the flPtricteet sense of tiie tenn a creditors' bill. It did not 
purport to be for the benefit ot all creditors, but simply a proceeding • • • 
to obtain satisfaction thereof, satisfaction by execution at law having been 
shown to be impossible by the return of nulla bona. It is what is known 
as a supplementary proceeding, one known to the jurisprudence of many 
states, and one whose validity in those states has been recognised by this 
court. » • • It was a mere oontimiation of the axjtion already passed Into 
judgment, and in aid of the execution of such judgment, * * • Being a 
mere continuation of the action at law, and not removable to the federal 
court, the latter had no jurisdiction to enjoin the proceedings under it** 

Apart from this particular proceeding, the state courts have also 
full equitable powers. Where a judgment has been obtained through 
mistake, surprise, inadvertence, or excusable neglect, the court can at 
any time within a year from its recovery open and set it aside. Code 
of Procedure of S. C. § 225. 

In cases where a judgment may be attacked on other grounds of 
equitable cognizance, such as fraud, unconscionableness, duress, or 
lack of jurisdiction, the state courts, as courts of equity, retain their 
full equitable jurisdiction unaffected by the one-year limitation in sec- 
tion 225 of the Code of Procedure. Ex parte Carroll, 17 S. C. 446; 
Ex jparte Gray, 48 S. C. 566, 26 S. E. 786. 

[i] In the present case this quasi equitable proceeding in the nature 
of a supplementary proceeding has been instituted in Sie state court 
to enforce the judgment recovered by the Marlboro Cotton Mills 
against the Firestone Tire & Rubber Company. The Firestone Tire & 
Rubber Company has been ruled in the ordinary course of procedure to 
show cause why its credits should not be applied to the payment of 
the judgment and a receiver be appointed of its property in South 
Carolina for that purpose. The state court is now entertaining that 
very application. A day has been set in that court for the hearing. 
There is no reason why either or both of the complainants should not 
appear before the state court, and there set up their equitable de- 
fenses to the enforcement of the judgment. If the judgment, properly 
construed, is not a judgment against the West Virginia corporation, 
that corporation can appear, make the question, have the judgment de- 
fined as a judgment against the Ohio corporation, and then have the 
rule discharged, so far as any property of the West Virginia corpora- 
tion is concerned. 

As the evidence shows that the person served was an employee of 
the West Virginia corporation, the Ohio corporation may ignore the 
whole proceecSng, or, if it sees fit, appear and apply to have the judg- 
ment vacated as having been rendered without any such service as 
would give the court jurisdiction of that corporation. 

The state court is in actual consideration of a matter of an equitable 
nature pending before it, and this court of concurrent jurisdiction is 
asked by its injunction to terminate the state court's hearing of the 
matter set for a hearing and practically rule that for reasons, not of 
paramount federal law, but of equity satisfactory to the chancellor 
in the federal court, the chancellor in the state court shall be summarily 
stopped from the consideration of an equitable controversy of which 
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that court is now seized — at the least, a most delicate and irritating 
attitude for any court of concurrent jurisdiction to take. 

Why is It necessary or competent to apply to this court, a court of 
concurrent jurisdiction, to set up their equities here and have this court 
by its injunction stay the state court in medias res? 

To determine whether the judgment is unconscionable on the merits 
would require a trial of the original controversy on a breach of the 
contract — the very controversy raised by the original complaint in 
the state court. It would in eflfect be transferring the action to this 
court as much as if the original action had been removed. That action 
could have been removed by the defendant the Firestone Tire & Rub- 
ber Company, had it filed its application in the time limited by the 
statute. That time — if the service of the summons be good — has ex- 
pired. Yet the effect of this proceeding, as claimed by the complain* 
ants, would be to do now what the statute has sought to prevent. 

The better rule is that enunciated in the case of Phelps v. Mutual 
Reserve Association by the Circuit Court of Appeals for the. Sixtii 
Circuit, 112 Fed. 453, 50 C. C. A. 339, 61 I.. R. A. 717: 

''If the Circuit Court of the United States has the power and jurisdiction, 
when diversity of citizenship exists, to enjoin and dispossess a receiver, acting? 
under authority of the JeflCerson circuit court, upon a hill averring a defect of 
jurisdiction, the other must hare an equal right upon a case arising present* 
Ing similar jurisdictional questions. The power must be reciprocal, if it 
exists." 

The court then proceeds to entirely approve the language of the 
court in Senior v. Pierce (C. C.) 31 Fed. 625, viz. : 

"The only safe and legitimate course for the suitor is to pursue his remedy 
by some proper ancillary proceeding in the court first obtaining jurisdiction 
and take his appeal, if not satisfied, to the final justice of the Supreme Court 
of the state, or of the United States, as the case may require. ♦ • • But 
at all events it is infinitely better that injustice should be done and sulffered 
in particular cases than that a course of proceeding should be sustained 
fraught with'aU the evils of conflicting judgments and forcible collisions be- 
tween the two independent jurisdictions." 

This case in the Circuit Court of Appeals was confirmed and ap- 
proved by the Supreme Court of the United States in Mutual Reserve 
Ass'n V. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987. 

If the principles declared in these cases be still approved law, they 
would seem to dispose of the instant application. 

Inasmuch as it may appear on hearing on the merits after the tes- 
timony is taken that, so far as the Ohio corporation is concerned, it 
may be entitled to a decree enjoining the enforcement of the judgment 
in the state court against it, and for other reasons, the motion to dis* 
miss the bill at this time should be refused. 

It is accordingly ordered, adjudged, and decreed that the motion 
for a temporary injtmction is refused. It is further ordered that the 
motion to dismiss the bill of complaint be and the same is refused. 
Provided, however, that inasmuch as an immediate appeal lies from 
this order, under section 129 of the Judicial Code of the United States 
(Comp. St. § 1121), the temporary restraining order hereinbefore grant- 
ed on October 24, 1921, be, and the same is hereby, continued of full 
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force. If an appeal be taken in due time, the appellant may move 
that such restraining order be ccmtinued subject to the determination 
of such appeal. If no appeal be taken in 30 days from the date of this 
order, the defendant herein may move that such temporary restrain- 
ini^ order be discharged. 



CENTRAL METAL PRODUCTS CORPORATION V. O'BRIEN et tL 

(District Court, N. D. Ohio, B, D, January 6, 1022.) 

No. 683. 

I. Injunotlon ^=>63— I nterf erenoe with contract ground for granting. 

A party to a lawful executory contract has a property rli^t therein 
and a legal right to protection on its performance against interference 
by third persons having no interest therein. 

^ Injttnction «s»6S-Complainattt held #ntitled to an injunction to restrain un- 
lawful Interference witli its perfornianoa of a contract. 

Complainant had a contract with a city for furnishing and installing 
metal doors, casings, etc., in a hospital under construction, and in doing 
the work of installation employed union carpenters. Defendants, who 
were officers of a sheet metal workers' union, claiming that they were 
entitled to do the work, called strikes of their men on other cfty work, 
whereupon their codefendants, the city engineer and director of public 
welfare, respectively, without authority from the city, refused to per- 
mit complainant to proceed with its contract, using the police to pre- 
vent its men from working. Eeld, that such facts evidenced a con- 
fiipiracy between defendants to deprive complainant of his property and 
to injure its business which entitled it to an injunction. 

3. Injunction ^=5>6^— Interference with performance of contract held unlawful. 

That defendants acted on behalf of the members of a labor union of 
which they were officers for the purpose of enforcing a Jurisdictional 
award by some labor board of a certain class of work to the mem- 
bers of such unibn, rather than to those of any other union, held not to 
Justify them in conspiring with others to prevent, by unlawful means the 
performance of a contract by defendant 

4. Injunction ^s»10l(l)— Suit to enjoin interference with contract of stranger 

not within Clayton Act. 

A suit to enjoin interference by officers or members of a labor union 
with performance of a contract by one between whom and defendants 
there exists no relation of employer ^nd employee, or other contractual 
relation, is not one ''concerning terms or conditions of employment," 
respecting which the federal courts are prohibited from granting in- 
junctions by Clayton Act, { 20 (Comp, St J 1243d). 

In Equity. Suit by the Central Metal Products Corporation against 
William O'Brien and others. On motion for preliminary injunction. 
Granted. 

Stanley & Horwitz, of Cleveland, Ohio, and Walter Gordon Mer- 
ritt, of New York City, for plaintiff. 

J. Paul Thompson and W. J. Dawley, both of Cleveland, Ohio, for 
defendants. 

WESTENHAVER, District Judge. This cause has been heard, 
argued, and submitted on plaintiff's application for a preliminary in- 

4^For other caaea see same topic A KBY-NUMBBR in «11 Key-Nuznberad Dlgeata ft Indaxea 
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junction. The affidavits, exhibits, and the briefs of counsel and au- 
thorities therein cited have been fully and carefully examined and 
considered. Press of business prevents the preparation and filing of an 
extended opinion at this time, and the urgency of the matter is such 
that it should be disposed of without delay ; hence my conclusion only 
will be briefly stated. 

[1] Plaintiff is, and for a long time past has been, engaged in the 
business of manufacturing, erecting, and installing metal doors, metal 
frames, transoms, and sash. It has two factories and places of busi- 
ness, one at Canton, Ohio, and the other at College Point, Long Is- 
land. Its method of doing business is to manufacture its product at 
one or the other of its plants, ship it to the buildings where the same 
is to be installed, and personally, by means of its agents and other em- 
ployees, to erect and install it. On June 30, 1921, it duly entered into 
a contract in writing with the defendant the city of Cleveland, through 
its duly authorized agents, to furnish, deliver, set up, axid install certain 
interior metal doors, metal sash, metal frames, and casings for the City 
Hospital of the city of Cleveland, then and since under construction. 
The amount of this contract aggregates the sum of $224,000. That this 
contract was duly and legally entered into, that the city of Cleveland 
has not any right to cancel or terminate it, and that the plaintiflf is 
free to select and employ any competent labor to perform this work of 
installation, are matters not in dispute. It follows, therefore, that plain- 
tiff's right to this contract, to perform the same, and to reap the profits 
resulting to it from such performance, is a right of property standing 
upon the same legal basis and entitled to the same legal protection as 
is any person's right to full possession and ownership of his private 
dwelling. 

[2] The defendant William O'Brien is vice president of the Amal- 
gamated Sheet Metal Workers' International Alliance and secretary of 
local Union No. 65 of that Alliance ; J. T. Nester is business agent of 
Local No. 65, and the defendants Frank Vancourt, Glenn B. Lodcwood, 
William Kerver, David Kahn, and J. Thompson are members of Local 
No. 65. The Amalgamated Sheet Metal Workers' International Alli- 
ance and Local Union No. 65 are both unincorporated, voluntary asso- 
ciations, and these individuals are made defendants as members of 
Local No. 65 representing the total membership, which it is alleged ex- 
ceeds 30 in number and are too numerous to be made defendants. The 
defendant J. Harold MacDowell is architect of the city of Cleveland, 
having supervision on behalf of the city over the construction of the 
said City Hospital, and Dudley Blossom, at the time this bill was filed 
and the case heard, was director of public welfare of said city, and ei- 
ther had or assumed charge of supervising and directing the construc- 
tion work on said hospital. 

The plaintiff fabricated the material at one of its plants, shipped it 
to and delivered it upon the City Hospital premises, and began the work 
of installation some time early in October, 1921. The plaintiff sent its 
supervisory staff to said hospital and employed union carpenters at the 
union wage scale and on union terms and conditions, and members of 
the United Brotherhood of Carpenters and Joiners of America to per- 
form the actual work of erection and installation, William O'Brien 



Digitized by 



Google 



CENTBAL METAL PRODUCTS CORPORATION Y. O'BRIEN 829 

(278 P.) 

and J. T. Nester, acting on behalf of Local No. 65 and the Amalgamat- 
ed Sheet Metal Workers' International Alliance, demanded that this 
work of installation should be done by the members of their sheet metal 
workers' union. Complainant refused to comply with this request, for 
reasons immaterial to mention, because entirely within its legal rights. 
Upon this refusal, said O'Brien and Nester then demanded of the archi- 
tect and director of public welfare that plaintiff be required to discharge 
its union carpenters and employ members of its sheet metal workers' 
union to perform this labor or to break the contract of the city with 
plaintiff and take over the work and do it itself with employees, mem- 
bers of the sheet metal workers' union. This demand not having been 
acceded to with stifificient promptness, defendants O'Brien and Nester 
called a strike by withdrawing union sheet metal workers who were 
worldng for other contractors on the City Hospital, about the latter 
part of October, 1921, and, the officials of the city still not acceding to 
the demand, later, the latter part of November, a further strike was 
called by withdrawing sheet metal workers, members of Local No. 65, 
from working for contractors who were engaged upon the Auditorium 
Building under construction on behalf of Uie city. There is evidence 
tending to show that threats were also made to call strikes of sheet 
metal workers, members of Local No. 65, on school buildings under 
construction on behalf of the board of education, and also of having 
other strikes called by other sympathetic unions on the City Hospital 
and the City Auditorium, which evidence, however, is denied by de- 
fendants, and is, for the purposes of the present hearing, regarded as 
not proved. 

Later, the latter part of November or the early part of December, the 
defendant J. H. MacDowell, city architect, and Dudley Blossom, direc- 
tor of public welfare, acceded to the demands of the defendants repre- 
senting Local No. 65. They directed plaintiff to discontinue further 
erection work, and upon refusal of plaintiff, through its employees, so 
to do, police officers of the city of Cleveland, acting under some un- 
known and undisclosed authority, appeared at the City Hospital build- 
ing and excluded plaintiff's employees from the premises and prevented 
further performance, under threat of arrest. The architect and direc- 
tor of public welfare, while assuming to act on behalf of the city of 
Cleveland, do not appear to have been acting under any other authority 
than such as was assumed or usurped by them. Upon this hearing, 
affidavits were filed on behalf of the city, and argument was made by 
an assistant to the director of law in support of the position taken by 
the architect and director of public welfare. Early in December, after 
procuring from said architect and director of public welfare written as- 
surances that plaintiff must employ members of the sheet metal workers' 
union or that its contract would be broken and further work of installa- 
tion done by the city, said O'Brien and Nester caused the sheet metal 
workers to return to work on the City Auditorium and for other con- 
tractors on the City Hospital, but plaintiff has since been unable, by rea- 
son of the conduct complained of, to proceed further with its work, 
which is now at a standstill. 

Such, in brief, are the main outstanding facts. No other conclusion 
therefrom can be drawn than that the defendants have entered into 
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a conspiracy to deprive plaintifF of its property and to injure its busi- 
ness. A conspiracy is an agreement of two or more persons to com- 
mit an unlawful act, or to commit a lawful act by unlawful means. It 
is immaterial if the city or its architect and director of public welfare 
were induced to become members of the conspiracy under coercion or 
to avoid pecuniary loss or other trouble. See Aberthaw Construction 
Co. V. Cameron, 194 Mass. 209, 80 N. E. 478, 120 Am. St. Rep. 542; 
Lehigh Structural Steel Co. v. Atlantic Smelting & Refining Co. (N. J. 
Ch.) Ill Atl. 376; Buyer v. GuiUan (2 C. C. A.) 271 Fed. 65. 

[3] The conspiracy here was unlawful in its purpose. Its ultimate 
object was to prevent performance by plaintiff of^ its contract and to 
deprive it of its contract, unless it would comply with terms and condi- 
tions contrary to its contract rights, such as neither the city nor the 
other defendants had any right to impose or exact. In making this 
statement I am not unmindful of the contention of defendants other 
than those representing the city that they are members of and acting 
for a labor union, and were seeking only to obtain an advantage for the 
members of their respective unions, as to which some observations will 
be here made. The means resorted to to carry out the conspiracy were 
unlawful. In the first place, the defendants O'Brien and Nester were 
attempting to induce the city to break its contract with the plaintiff, 
and it is settled law that one may not induce or persuade, much less 
coerce, one to break his contract with another. This rule is so funda- 
mental that it has been held that officers and agents of a union may not 
induce or persuade employees to break a contract of emplo3mient. See 
Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 249, 38 Sup. Ct. 65, 
62 L. Ed. 260, 1.. R. A. 1918C, 497, Ann. Cas. 1918B, 461. For addi- 
tional authority, see Westinghouse Elec. & Mfg. Co. v. Diamond State 
Fibre Co. (D. C.) 268 Fed. 121 ; Iron Molders' Union v. Allis-Chalm- 
ers Co. (7 C. C. A.) 166 Fed. 45, 91 C. C. A. 631, 20 L. R. A. (N. S.) 
315, syllabi 4 and 6. 

[4] Defendant's contention that the action herein noted was taken 
solely in the interests of the union members of the Amalgamated Sheet 
Metal Workers' International Alliance and its Local Union No. 65, 
for the purpose of enforcing a jurisdictional award, made by some 
national board, of this class of work to the sheet metal workers* union, 
does not justify or protect the defendants. Plaintiff asserts that the 
bodies joining in, creating, and enforcing the jurisdictional award arc 
a conspiracy or combination in restraint of trade, having for its object 
the creation of a monopoly in the members of the sheet metal workers' 
union, in the labor of erecting and installing sheet metal work of this 
kind and character. I deem it immaterial to consider this last sugges- 
tion. The simple fact is that we do not have here a controversy be- 
tween employers and employees. In no legal sense is this a labor dis- 
pute. A labor dispute, as defined in section 20 of the Cla)rton Act 
(Comp. St. § 1243d), is one "concerning terms or conditions of employ- 
ment." In Duplex Printing Press Co. v. Deering, 254 U. S. 443, 41 
Sup. Ct. 172, 65 h' Ed. 349, it is held that this labor dispute, in order to 
be within the privileges accorded employees by the Clayton Act, must 
be limited to a controversy between an employer and employees. At 
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page 471 of 254 U. S., at page 178 of 41 Sup. Ct. (65 L. Ed. 349}, Mr, 
Justice Pitney repudiates the view that the woros "employers' and 
"employees," as used in section 20, can be treated as referring to the 
business class or clan to which the parties litigant respectively belong, 
and declares that the controversy must be one between some specific em- 
ploycr and persons who stand to that employer as persons who have 
been in the past, or are in the present, so employed or are seeking em- 
ployment It is further held that sympathetic strikes or secondary boy^ 
cotts as a means of coercing that employer are unlawful, and that an 
agreement lawful in itself becomes illegal, when means of that char- 
acter are resorted to, to carry the objects of the agreement into effect. 
Whatever, may have been held in other jurisdictions, the principles of 
law applicable to this case will be found in Duplex Printing Press Co. v. 
Decring, supra, and Hitchman Coal & Coke Co. v. Mitchell, supnu 
These cases have been cited with approval in American Steel Foundries 

V. Tri-City Central Trades Council (December 5, 1921) 257 U. S. , 

42 Sup. Ct. 72, 66 I,. Ed. — ., and Truax v. Corrigan (December 19, 
1921) 257 U, S. - — , 42 Sup. Ct. 124, 66 h. Ed. — . 

There is no dispute here between any of the labor union defendants 
and the plaintiff concerning terms or conditions of emplo3mient. They 
are not seeking to compel plaintiff to employ union labor or to conduct 
its business on union terms and conditions. Plaintiff's employees are 
members of the United Brotherhood of Carpenters and Joiners of 
America; having a national membership of 400,000, as compared with 
a membership of 24,CO0 of the Amalgamated Sheet Metal Workers' In- 
ternational Alliance. Plaintiff's union employees are satisfied with the 
terms and conditions of their employment and the rate of pay, which 
the evidence shows are the same conditions and wage scale as have been 
adopted by Local No. 65. If plaintiff accedes to the defendants' de- 
mand and employs members of the sheet metal workers* union, then 
the members of the carpenters' and joiners' union might with equal 
legal right indulge in the same conduct as is here alleged against de- 
fendants. If they did so, their legal standing would be precisely the 
same. It results that all the cases cited on behalf of defendants, even 
if not in conflict with the decisions of the United States Supreme Court 
and the greater weight of authority, have no application whatever to 
the controversy before the court. 

The union defendants have a right to obtain business in the way of 
employment and wages which plaintiff has the power to dispose of, on 
the same terms and none other, as the plaintiff would have the right 
to obtain a contract which a competitor was seeking to obtain. In no 
event does that right include the right to induce or persuade another 
to break an existing contract, much less to do so by coercion, or by 
the calling of sympathetic strikes and the institution of secondary boy- 
cotts. If plaintiff were emplo3ring nonunion laborers and undertaking 
to perform this contract on an open shop basis, the better considered 
cases all hold that defendants mi.s^ht not resort to the means to which 
they are now resorting, to prevent the perfonhance by plaintiff of 
its contract. See Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 
249. 38 Sup. Ct. 65. 62 I.. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 
1918B, 461 ; Aberthaw Construction Co. v. Cameron, 194 Mass. 209, 
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80 N. E. 478, 120 Am. St. Rep. 542 ; Burnham v. Dowd, 217 Mass- 
351, 104 N, E. 841, 51 L. R. A. (N. S.) 778 ; Pickett v. Walsh, 192 Mass. 
572, par. 5 of head notes, 78 N. E. 753, 6 L. R. A. (N. S.) 1067, 116 
Am. St. Rep. 272, 7 Ann. Cas. 638; Buyer v. Guillan (2 C. C. A.) 271 
Eed. 65 ; I^ehigh Structural Steel Co. v. Atlantic Smdting & Refining 
Co. (N. J. Ch.) Ill Atl. 376. 

The remedy at law by an action for breach of contract against the 
city is not adequate.* In the first place, it does not appear that the city, 
through any properly and lawfully constituted authority, is a party to 
the conspiracy, and no one except the city council could properly com- 
mit a legal breach of plaintiff's contract. In the second place, the in- 
jury to plaintiff's business, good will, and trade could not be measured 
or included in determining the damages in an action at law. For this 
and other reasons, it is settled law that injunction is the proper remedy- 
See Lehigh Structural Steel Co. v. Atlantic Smelting & Refining Co. 
(N. J. Ch.) Ill Atl. 376; Aberthaw Construction Co. v. Cameron, 194 
Mass. 209, 80 N. E. 478, 120 Am. St. Rep. 542. 

A preliminary injunction will be granted as prayed for in paragraph 
1, except as to the last sentence thereof, which does not appear at this 
time to be justified upon the present state of the record. Bond in the 
penalty of $2,000 will be required, conditioned to pay such costs and 
damages, if any, as the defendants or any one of them may sustain, or 
as may be awarded against plaintiff in the event this injunction shall 
be held to have been improvidently awarded, 



AMERICAN BRAKE SHOE & FOUNDRY CO. v. PERE MARQUETTE R. CO. 
Petition of PERE MARQUETTE RY. CO. 

(District Court, B. D. Michigan, S. D. March 8, 1922.) 
No. 5467. 

1. Courts ^s»508(3)— diargo of error In state Judgment does not autiiorize rt« 

lief in reoelverslilp proceedings. 

Under Judicial Ck>de, | 66 (Gomp. St | 1048), permittiiig suit against a 
reoeiyer appointed by a United States court as to the business carried 
on bj him, subject to the general equity jurisdiction of the appointing 
court, the power of the appointing court is limited to the mode of en- 
forcing the collection of a Judgment against the receiver, so far as 
necessary to conserve the receivership property and to adjust the equities 
of the parties, and a petition alleging that a Judgment rendered by a 
state court in an action for the receiver's negligence was erroneous does 
not authorisse the United States court to enjoin its enforcement against 
the property in the hands of the purchaser. 

2. Judgment ^s=>828(3)— Of state court against receiver on conflicting evidence 

is res judicata. 

A Judgment by a state court against a receiver appointed by a United 
States oourtt based on negligence by the receiver, where the evidence was 
oonflictingt is res Judicata between the Judgment plaintiff and the par- 
chaser of the receivership property subject to daims against the re- 
ceiver. 

^=»For othtr cubbb see same topic & KEY -NUMBER in «U Key-Numberaa Dig wts 4 Indi 
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t. Judgineit ^=39828(4)— Petitioii held not to show tiato Jmlgmett against ra- 
eaivar was obtaiaed by fraad. 

A petition alleging that a judgment agaimt a federal receiver was 
procured <mly by plaintiff's testimony that the recelTer's employees did 
not sound the wliistle until they were at the crossing, whidi was <ion- 
tradicted by the employees and a disinterested witness, and that the 
judgment was affirmed by the state Supreme Gourt on the ground it 
could not disturb a verdict based on conflicting evidence, does not show 
that the judgment was obtained by fraud. 

In Equity. Suit by the American Brake Shoe & Foundry Company 
against the Pere Marquette Railroad Company. On petition by the 
Pere Marquette Railway Company, as purchaser of the assets of de- 
fendant at the master's sale, to restrain Frank Kozcnicki from collect- 
ing a judgment obtained by him against petitioner in a state court 
Petition denied. 

Parker, Shields & Seaton, of Detroit, Mich., for petitioner. 

Smurthwaite Sc Campbell, of Manistee, Mich., for respondent. 

TUTTLE, District Judge. This in an intervening petition of the 
Pere Marquette Railway Company, the purchaser of tli assets of the 
Pere Marquette Railroad Company at the master's sale herein, seeking 
to restrain the above*named respondent from collecting a certain judg- 
ment obtained by respondent against petitioner in a Midiigan state 
court. The matter has already been before the court on a petition by 
this petitioner to compel said respondent to litigate in this court the 
controversy which has resulted in said judgment. This court denied 
the former petition, and remanded the proceedings to the state court 
mentioned ; in the course of its opinion (263 Fed. 237), using the fol- 
lowing language: 

"I am of the opinion that petitioner has misconceived tbe nature and extent 
of the power and duty of this court in the premises. Section 06 of the Judi- 
cial Code (si^ctlon 1048, Wesfs United States Compiled Statutes. of 1916) pro- 
vides as follows: 'Every receiver or manager of any property appointed by 
any court of the United States may be sued in respect of any act or trans- 
action of his in carrying on the business connected with such property, with- 
out the previous leave of the court in whicib such receiver or manager was 
appointed ; but such suit shall be subject to the general equity jurisdiction of 
the court in which such manager or receiver was appointed so far as the 
same may be necessary to the ends of justice/ 

"Petitioner, of course, under the drcumstanoes of the present case, is 
liable, or otherwise interested, in this matter only because it has succeeded 
to the rights and obligations of the receivers heretofore appointed by this 
court and now occupies their former position with respect to liabilities aris- 
ing out of their acts in carrying on the business connected with their du- 
ties as such receivers; and the terms of the statute just quoted are now as 
fully applicable to said petitioner as they would have been to the receivers 
whom they have succeeded, if the latter had not been discharged, and they, 
instead of petitioner, had been sued in respect of the alleged negllt^ence of 
their servants in the suit which is the subject of this controversy. This suit 
was properly brought in the state court, and the latter has full jurisdiction 
to determine all of the issues Involved ther^n without interference by this 
court. [Citing numerous cases.] 

"Petitioner has apparently relied on the clause in the statute just quoted 
to the effect that — 'such suit shall be subject to the general equity jurisdic- 
tion of the court in which such manager or receiver was appointed so far as 

^sFor otber etsM see stmo topic A KBT-NUMBER In all Ke7-Numb«r«d DISMti t IndezM 
278 F.— 53 
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the same may be necessary to the ends of JusUce.' It Is* however, well settled 
that this portion of the statute does not limit or affect the meaning or applica- 
tion of the preceding danse of the statute, but is intended merely to reserre 
to the court, appointing a receiyer whose act may result in a claim against 
the property or the purchaser thereof, jurisdiction over the mode of ^ifordng 
collection of such cdaim when judicially determined and liquidated, so far as 
may be necessary to properly protect and (sonserre the receivership property 
and to adjust the equities and rights of all parties having claims against such 
property or otherwise interested therein," 

The present petition shows that at the trial in the state court the 
respondent obtained a verdict of $2,250 against the petitioner, judg- 
ment on which verdict was affirmed by the Supreme Court of Michi- 
gan. Petitioner alleges that said respondent obtained such verdict "by 
swearing that the locomotive whistle aforesaid was blown while the 
engine was on the crossing," while two employees of the aforesaid 
receiver of the railroad company and a "local fanner" testified that 
such whistle was blown at a whistling post 40 rods distant from such 
crossing; that the Michigan Supreme Court "held that a question of 
fact was involved, and for this reason refused to disturb the verdict*' ; 
that "by setting up the claim that the locomotive whistle was sounded 
at the crossing plaintiff created a question of fact, and a jury of his 
fellow residents of Manistee county found a verdict in his favor"; 
and that the claim in question thus reduced to judgment "is a fraud 
on your petitioner." The allegations just quoted and referred to are 
the only statements in the petition purporting to support the charge 
.that the judgment mentioned is fraudulent, or to show that the enforce- 
ment of such judgment would prejudice the rights of any party or per- 
son interested in this cause. 

Petitioner prays that the matter be referred to a special master for 
a report on the merits of the claim involved, that respondent be en- 
joined from collecting the said judgment in the state court, and that 
this court find that said claim is "without merit and not a proper 
charge against the receivership assets purchased by petitioner." 

[ 1 ] Petitioner relies upon the case of Wells Fargo & Co. v. Taylor, 
254 U. S. 175, 41 Sup. Ct. 93, 65 L. Ed. 205, and upon the language 
hereinbefore quoted from the former opinion of this court herein. In 
the case just cited, the Supreme Court merely pointed out and applied 
the familiar rule : 

"It has come to be settled by repeated decisions and in actual practice that, 
where the elements of federal and equity jurisdiction are present, the pro- 
vision [section 265 of the Judicial Code] does not prevent the federal court 
• • • from depriving a party, by means of an injunction, of the benefit of 
a judgment obtained in a state court in circumstances where its enforcement 
wiU be contrary to recognised principles of equity and the standards of good 
conscience." 

That case involved only the application of the rule to the particular 
facts and circumstances in that case. After finding and stating that 
the defendant in error therein had wrongfully and in violation of its 
agreement with plaintiff in error obtained the judgment involved in 
that case, that such judgment was obtained in an action to which plain- 
tiff in error was not a party and wherein it could not be heard, and that 
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defendant in error was financially irresponsible. The court reached 
the conclusion that — 

"In these circumstances, that company [plaintiff in error] is entitled in 
equity and good conscience • ♦ • to a decree holding him [defendant in 
error] to his agreement and depriving him of his present inequitable advan- 
tage, and to tha^ end enjoining him from collecting the Judgm^t" 

There is nothing in that case which would warrant the relief prayed 
in the present petition. Nor do the allegations of the present petition 
present a case entitling petitioner to any relief under the provisions 
of the former opinion of this court herei n, to which reference has been 
made. It was there distinctly held by this court that — 

"This suit was properly brought in the state court, and the latter has full 
jurisdiction to determine all of the issues involved therein." 

[2, 3] One of the issues in that suit was the question relative to 
the blowing of the whistle hereinbefore referred to. The state court 
heard the confiicting testimony uppn this issue and determined it in 
favor of the respondenti and the Supreme G>urt has aflSrmed that 
decision. The judgment, therefore, of such court, is res adjudicata 
here. The facts stated in the petition, even if proved, are insufficient 
to show that the judgment was procured by fraud. They do not even 
present a case of alleged perjury (assuming that such a charge would 
be available as a ground for the relief prayed here). The petition is 
in all essential respects merely an appeal to this court to review al- 
leged error on the part of a state court, whose jurisdiction over the 
subject-matter and the parties is not challenged, The course thus 
urged upon this court should not, and will not, be pursued. 

For the reasons stated, the petition must be denied. An order to 
that effect will be entered. / 



INTERNATIONAL FLATSTUB CHECK BOOK CO., Incorparatod, v. YOUNG 
& SELDEN CO. OF BALTIMORE CITY. 

(District Court, D. Maryland. March 14, 1922.) 

No. 249. 

1. Patents ^=9236— Infrhigement not avoided by putting hinge of check book at 

top, Instead of left side, unless left side hinge Is element of patent. 

Infringement of a patent for a check book with flat-lying stubs cannot 
be evaded hy placing a flexible web hinge at the top, instead of the left 
side, unless the claim of the patent is jso worded as to make the left-hand 
opening an element of the thing patented. 

2. Patents ^==>32&— 1,307,708, for check book, held anticipated. 

The Smith patent. No. 1,307,708, for a check book with flat-lying stubs, 
held; not limited to one in which the flexible web hinge is at the left 
sidev but held anticipated. 

3. Patents ^s»ll2(3)^PresumptioB of novelty lessened when antlelpatlng patent 

not cited. 

The presumption of novelty arising from ftiTorable action of the Patent 
Office is lessened when a patent relied on as an anticipation was not cited 
against it by the examiner and apparently escaped his attention. 

^s»For other caBes see same topic & KEY-NUMBER In all Key-Numbered Digests k Indexes 
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In Equity. Suit by the International Flatstub Check Book Conir 
pany, Incorporated, against the Young & Selden Company of Baltimore 
City. Bill dismissed. 

John Watson, Jr., of Baltimore, Md., and Pollard & Smith, of 
Richmond^ Va., for complainant. 

Stewart & Pearre, Edwin F. Samuds, and John E. Ctoss, all of 
Baltimore, Md, for defendant 

ROSE, District Judge. The plaintiff is the owner of letters patent, 
No. 1,307,708, issued on June 24, 1919, upon the appUcation of one 
Henry Smith. In the more common forms of check books heretofore 
in use, when opened, the stubs are more or less bowed, and are not al- 
together easy to write upon, and for that reason are poorly adapted for 
the record of elaborate memoranda. Flat-lying stubs would be more 
convenient, and some attempt to deyise books which should have them 
had been made before tfie patent in suit was applied for. For some 
reason or other, none of them seem to have commanded much popular 
favor. The Smith book, because it was better designed, accomplished 
its purpose more completely, was generally more satisfactory, or for 
some other reason went at once into extensive use. In a very short 
time after it came upon the market, a number of the largest manufac- 
turing stationers in the country took license under it. 

In the year 1921 the patented check books made by these licensees 
contained an aggregate of over 63,000,000 checks. The public paid 
some $270,000 for them, and plaintiff's royalty, at 10 per cent, upon the 
selling price, brought it in about $27,000. The defendant readily appre- 
ciated the merits or the salability of the new book, and sought to ob- 
tain a license to make and sell it in Baltimore and its vicinity. A local 
competitor had, however, been still more prompt, and in consequence 
defendant's application was perforce declined. Then, in a short space, 
the book said to infringe made its appearance. 

[1,2] In the plaintiff's device, the essential feature is a flexible web 
hinge, which so unites the book with the cover that the latter can be 
thrown back without in any wise effecting the position of stubs or 
checks; they remaining as flat as they were when the book is closed. 
It is admitted that the only real difference between the book of the 

Elaintiff and that of the defendant is that, while in the former the 
inge connecting back and cover is at the left hand. of stubs and 
checks, in the defendant's it is at the top. Books which open away from 
the reader, as well as those which open towards his left hand, have been 
well known for decades, if not for centuries. The defendant cannot 
escape infringement by so obvious an evasion, unless the claim of the 
patent in controversy is so worded as to make the left-hand opening 
an element of the thing patented. All that the claim says on that sub- 
ject is that the web shall be secured to the respective ends of the back 
and the cover — 

**to form a hinge, whereby the cover may be folded or^r upon the pad. and 
may be swung free of the stuba, to aUow the stubs to be folded upwardly for 
easy Inspection." 
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There is in this nothing to require that the web'hinge shall be secured 
to the left rather than to the top edge of a back, or to the right rather 
than to the lower edge of the cover. Unquestionably the drawing shows 
a book in which the hinge is attached to the left end of the back^ and 
therefore necessarily to tfie ri^ht end of the cover, and certain desirable 
incidental results from so domg are pointed out in the specifications, 
in which it is said: 

"That the fllled-in stubs will not interfere with the filling in of the suc- 
cessive stub as the checka are used, the cover being swung open conven- 
ienUy towa^rd the left ont of the way, thus enabling the. stubs to be swung 
upwardly. This provides a convenient and practical arrangement. Should 
it be desired to keep the place marked where the stubs are being filled in, 
the cover can be swung over the sheets with the used stubs turned up, there- 
by holding the tumed-up stubs in place, and covering the checks and stubs 
which are being used, or whl<^ are to be filled in. It is therefore advanta- 
geous to hinge the cover to that end of the beck adjacent which the stubs 
are located; the stubs swinging upwardly while tlie cover swings open to 
the leff 

The last sentence quoted tells the whole story. It is advantageous to 
hinge the cover to the left edge of the back, and that is patentee's pre- 
ferred form, as it doubtless would be the defendant's, if defendant were 
free to use it. But, after all, it is only the preferred form, and there 
is nothing in either the specifications or the claim which limits the 
patentee to such a detail of construction. 

The question, therefore, is not of infringement, but of validity ; for, 
if it be conceded that the prior art precluded the patentee from a claim 
which would permit a web hinge to be fastened to the top of the back, 
the conclusion would be almost inevitable that the patentee had in- 
vented nothing, for it is scarcely conceivable that invention could 
have been found in putting a hinge on one end rather than on another. 
The patentee w^s not the first to use a web hinge. There had been 
flat stub check books before his day. One Powers had, a score of years 
ago, patented a book in which the cover was attached to the back at the 
top, and there was firmly imited to the stubs, but so arranged as to 
swing free of the checks. The construction was a trifle awkward, and 
looks as if it wotdd have proven rather insecure in actual use, if any- 
body had actually used it, as perhaps no one ever did. 

A still closer anticipation is shown by the patent to Lowenbach, No. 
519,769, May 15, 1894. The only discoverable difference between the 
book there described and that of the patent in suit is that in the former 
the pad of checks and stubs was fastened to a tongue, which, in its 
turn, was inserted in a pocket in the back. In that way, when one pad 
was used up, another could be put into its place and the binding be 
made to serve indefinitely. That arrangement may or may not be de- 
sirable, but certainly there would be no invention in replacing it, as the 
patent in suit does, by attaching the pad to the back in a way which had 
been in common use from time immemorial. 

[8] An examination of the file wrapper of the Smith patent shows 
that the one to Lowenbach was not cited against it by the examiner, and 
doubtless in some way escaped his attention, thereby lessening the 
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weight of the presumption of novelty arising from the favorable ac- 
tion of the Patent Office. 

It follows that the patent in suit must be held invalid, and the bill 
dismissed. 



UNITED STATES ex rel. LE GRAZIE v. WALLI8, Commissioner of Immigra- 
tion, and four other similar oases. 

In re RADZIEJEWSKI. 

(District Court, S. D. New York. May 10, 1921.) 

War ^=s>33— War-time regulationa requiring passports oontinued In foroo. 

Act Biay 22, 1918 (Gomp. St. 1918, Oomp. St Ann. Sopp. 1919, i 7e28e 
et seq.), authorized the President, when the United States is at war, if 
the public safety requires, to impose restrictions on the departure of 
persons from and their entry into the United States, and provided, Inter 
aUa, that, on proclamation of the President, "it shall, until otherwise 
ordered by the President or Congress/* be unlawful for any alien to d^art 
from or enter the United States, except under such regulations and sub- 
ject to such limitations as the President shall prescribe. Diplomatic and 
Consular Appropriation Act March 2, 1921, % 1, provides that the provi- 
sions of Act May 22, 1918, in so far as they relate to requiring passports 
and vis^s from aliens seeking to come to the United States, shall continue 
in force until otherwise provided by law. Held, that the effect was to 
remove sudi provisions from the class of so-called "war legislation," and 
that they were not terminated by the Joint Resolution of March 8, 1921, 
providing that any act or provision by its terms in force only during the 
existence of a state of war should be construed as if the war terminated 
on the date the resolution became effective. 

Habeas Corpus. Separate Petition for writs by Pasquale Lc Grazie, 
as next friend, etc., by Juda Feld and others, by Sam Woniski, as next 
friend of Israel Woniski and as next friend of Moses Tanenbaum, and 
b3r Vincenzo Giovanniello, each against Frederick A. Wallis. Com- 
missioner of Immigration at New York. In the matter of Ben Rad- 
ziejewski. Writs denied. 

Order affirmed 278 Fed. 840. 

Benjamin I. Taylor, of New York City, for relators Le Grazie, Cias- 
ca, and Frugis. 

Leo Wolfson, of New York City, for relators Feld. 

Kevie Frankel, of New York City, for relators Woniski and Tanen- 
baum. 

Solomon Brinn, of New York City, for relator Giovanniello. 

Samuel Hershenstein, of New York City (Howard E. Reinheimer, of 
New York City, of counsel), for Ben Radziejewski. 

Francis G. Caffey, U- S. Atty., of New York City (Keith Lorenz, 
Asst. U. S. Atty., of New York City, of counsel), for respondent. 

MACK, Circuit Judge. "An act making appropriations for the dip- 
lomatic and consular service for the fiscal year ending June 30, 1922," 

^Es»For other cases see same topic A KET-NUMBER in all Key -Numbered DtgeeU ft ladttM 



Digitized by 



Google 



UNITED STATES V. WALLIS 889 

(27« F.) 

being Public Act No. 357, Sixty-Sixth Congress, approved March 2, 
1921 (41 Stat. 1205, 1217), provides as follows: 

''Expenses, Passport Control Act 

"For expenses of regulating entry into the United States in accQrdanoe with 
the provisions of the act approved May 22, 1918, and of this act, to he im- 
mediately available, $600,000: Provided, that the provisions of the act ap- 
proved May 22, 1918, shall, in so far as they relate to requiring passports and 
vis6s from aliens seeking to come to the United States, continue in force and 
effect until otherwise provided by law.'^ 

"Joint resolution declaring that certain acts of Congress, joint reso- 
lutions, and proclamations shall be construed as if the war had ended 
and the present or existing emergency expired," being Public Resolu- 
tion No. 64, Sixty-Sixth Congress; approved March 3, 1921 (41 Stat. 
1359), provides: 

"And any act of Congress, or any provision of any such act, that by its 
terms is in force only during the existence of a state of war, or during such 
state of war and a limited period of time thereafter, shaU be construed and 
administered as if such war between the governments and people aforesaid 
terminated on the date when this resolution becomes effective, any provision of 
such law to the contrary notwithstanding, excepting, however, from the op- 
eration and effect of this resolution" certain acts not now In question. 

An act approved May 22, 1918 (Camp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 7628e et seq.), entitled "An act to prevent, at any time 
of war, departure from and entry into the United States, contrary to 
public safety," provides : 

"When the United States is at war. If the President shaU find that the 
public safety requires that restrictions and prohibitions in addition to those 
provided otherwise than by this act be imposed upon the departure of persons 
from and their entry into the United States, and shall make public proclama- 
tion thereof. It sbaU, tmtU othencise ordered by the President or Oongreta, 
be unlawful — 

"(a) For any alien to depart from or enter or attempt to depart from or 
enter the United States except under such reasonable rules, regulations, and 
orders, and subject to such limitations and exceptions as the President shaU 
prescribe." 

The question presented on these writs of habeas corpus is whether 
the repeal of the war-time act of May 22, 1918, by virtue of Public 
Resolution of March 3, 1921, is effective as to all of the provisions of 
that act, notwithstanding the act approved March 2, 1921, above set 
forth. 

The effect of the act of March 2, 1921, was to extend t^e passport 
and vis6 provisions of the act of May 22, 1918, beyond the period set 
forth in that act, namely, when the United States is at war, and to that 
extent to repeal this time limitation upon the passport and vise pro- 
visions of that act. Text, context, and the legislative history of this 
proviso clearly support this construction. 60 Congressional Record. 
February 24, 1921, pages 4018 to 4022, inclusive. See also Opinion of 
Attorney General to Secretary of State, March 30, 1921. 

These provisions were not, therefore, by their terms "in force only 
during the existence of a state of war," and are therefore not repealed 
by the joint resolution of March 3, 1921. 

The ,writs will be dismissed. 
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UNITED STATES ex rel. FELD et tl. v. WALLIS, Commissioner, oto. 
(Circuit Court of Appeals, Second Circuit November 24, 1021.) 

No. 79. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Petitions for writs of habeas corpus by Juda F^ld and others against Fred- 
erick A. Wallis, Commissioner of Immigration at New York. Writs denied, 
and petitioners appeal. Affirmed, on opinion of District Court in 278 Fed. 838. 

Leo Wolf^on, of New York City (Samuel Herahenstein, of New York CJity, of 
counsel), for appellants. 

James C. Thomas Jr., Asst XJ. S. Atty., and William Hayward, both of New 
York City, for appellee. 

Before HOUGH and MAYER, Circuit Judges, and AUGUSTUS N. HAND, 
District Judge. 

PEB CUBIAM. Order affirmed in open court, on opinion of MACK, Circuit 
Judge. 



TOOP et al. v. ULYSSES LAND CO. ot al. 

(District Court, D. Nebraska, Lincoln Division. June 18» 1918.) 

No. 2«. 

Aliens <t=>9— Nonresident aliens cannot Inherit land from citizen vnder Nebraska 
statute. 

Comp. St Neb. 1911, c. 78, f 70, providing that nonresident aliens may 
not take or hold title to real estate by descent or deylse, except that 
the widow and heirs of aliens who have heretofore acquired lands under 
the laws of the state may hold the same by devise or descent for 10 years, 
at the end of which time the lands shall escheat, unless they have been 
sold or the alien heirs have become residents of the state, Is not in con- 
flict with article 1, | 25, of the state Constitution, providing that "no 
distinction shall ever be made by law between resident aliens and dtlsena 
in reference to the possession, enjoyment, or descent of property" since 
the prohibition is directed only against nonresident aliens, and under such 
statute lands of a citizen, dying intestate do not descend to his heirs 
who are nonresident aliens. 

At Law. Action by William Toop and others against the Ulysses 
Land Company and others. Judgment for defendants. 

Appeal dismissed for want of jurisdiction by Supreme Court, 237 
U. S. 580, 35 Sup. Ct. 739, 59 L. Ed. 1127. 

Bulkley, More & Tallmadge, of Chicago, 111., and Crane & Boucher, 
of Omaha, Neb., for plaintiffs. 

Hall & Bishop, of Lincoln, Neb., for defendants. 

THOMAS C. MUNGER, District Judge, The question presented 
in this case is whether, under the laws of Nebraska, the lands (not 
within the corporate limits of a city or town) of a citizen who died in- 
testate, July, 1898, descended to nonresident aliens, subjects of the 
kingdom of Great Britain, who would have been heirs but for such 
alienage. It is unnecessary to consider the provisions of the treaty bc- 
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tween flie United States and Great Britain, because it w^s not ratified 
until the year following the death of the intestate, and had no retroac- 
tive effect. At the time of intestate's death, a statute of Nebraska pro- 
vided as follows : 

''Nonresident aliens and corporations not incorporated under the laws of 
title state of Nebraska, are hereby prohibited from acquiring title to or tak* 
ing or holding any lands or real estate in this state by descent, devise, pur- 
cluuse, or otherwise, oniy as hereinafter provided, except that the widow 
and heirs of aliens who have heretofore acquired lands in this state under 
the laws thereof may hold such lands by devise or descmt for a i)eriod of 
ten (10) years and no longer, and if at the end of such time herein limited, 
such lands, so acquired, have not been sold to a bona fide purchaser for value, 
or such alien heirs have not become residents of this state, such lands shall 
revert and escheat to the state of Nebraska, and It shall be the duty of the 
county attorney in the counties where such lands are situated, to enforce 
forfeitures^ of aU such lands as provided by this act" Section 70, c 73, 
Gomp. Stats. ' 

It is contended that this statute should be construed so that it would 
read as if the words "or citizens" were inserted in the exception, mak- 
ing the excepting clause to read : 

"Except that the widows and heirs of aliens or eitUena who have hereto- 
fore acquired lands in this state/' etc. 

The statute as it exists is not open to such an interpolation. In 
Wunderle v. Wunderle, 144 111. 40, 33 N. E. 195, 19 L. R. A. 84, an 
almost identical statute was under consideration. The court said : 

"It is urged that the act of 1887 should be liberally construed, and that 
such liberal construction would have the effect of extending the exception 
named in secticm 1 to the alien heirs of citizens, as weU as to t&e heirs of 
aliena. In other words, we are asked to so construe the exception as to 
give the nonresident alien kindred of citizens the right to take lands by de- 
scent or devise, and hold the same for three or five years so as to make 
sale, or acquire an actual residence in the state. This would Involve the- 
insertion of the words *and the alien heirji of citizens' after the words 'ex- 
cept that the heirs of aliens/ By such a construction we would make the 
L^slature say what it has not said. It is not the province of the Judiciary 
to make laws, but to construe and interpret them and pass upon their vaUd- 
ity. But here the liCgislature has expressly declared that the heirs of cer- 
tain aliens shall take and hold land for limited periods subject to the priv- 
ilege of avoiding their escheat to the state by a sale of them, or by acquir- 
ing an actual residence in the state, within said perioda But the act of 
1887 nowhere declares, nor is there anything oa its face to indicate that the 
Legislature Intended thereby to declare, that the nonresident alien kindred 
of citizens should so take and hold lands for certain periods." 

It is claimed that this construction of the statute makes it in viola- 
tion of section 25 of article 1 of the Constitution of Nebraska, which 
reads as follows: 

"No distinction shall ever be made by law between resident aliens and 
citizens in reference to the possession, enjoyment, or descent of property." 

This contention is based upon the premise that this statute, so con- 
strued, grants to an alien (whether resident or nonresident) the right 
to have his title to lands, theretofore acquired, to descend or to be de- 
vised, to either resident or nonresident aliens, while citizens' lands can 
only be so transmitted to resident aliens. This is a misconception of 
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the Statute. There is no prohibition of the right of resident, aliens to 
acquire lands mentioned in this statute, but there is a grant of the right 
of acquisition to nonresident aliens from aliens. In other words, there 
is a prohibition directed against nonresident aliens, with an exception 
in favor of nonresident heirs or devisees of aliens then owning lands. 
A resident alien may acquire title to property in Nebraska by inheri- 
tance or devise from a citizen because there is no statute denying such 
right. A resident alien may also acquire title to such property by 
inheritance or devise from aliens who owned the same before the pas- 
sage of this act, because there is no statute denying such right. The 
statute in question, in its beginning words, is plainly leveled only 
against nonresident aliens. Hence the exception, being something carv- 
ed out of the grant, only applies to nonresident aliens. This is demon- 
strated by the following provision, which refers to the right of such 
nonresident heirs or devisees to become residents of the state and there- 
by to continue to hold such lands, a provision that is needless, if the 
statute refers to resident aliens. As thus construed, the statute makes 
no discrimination between the rights of resident aliens and of citizens 
to the possession, enjoyment, or descent of property, and the resident 
alien may either acquire or transmit title to lands on the same terms 
as a citizen. 

As the plaintiffs are nonresident alien heirs of a citizen, the statute, 
forbade their inheritance of the lands in controversy, and judgment 
will be entered for the defendants. 



AMERICAN BRAKE SHOE & FOUNDRY CO. v. NEW YORK RY8. CO. 

(District Court, S. D. New York. January 16,* 1922.) 

l« Courts «s>359— Looal taw oontrols oonstruotlon of leases In federal court 
A case in the federal court, though in equity, should be determined by 
the local law, so far as it ooncems the construction of leasea 

2. Recoivors ^s»9l— Not Instructed to disafllrm lease, beoause Mt as proitaMo 
as It might be, where there will be no loss to corpus fro« oarrylnp it out. 

While a landlord's receiyer will ordinarily be instructed to disaffirm a 
lease, if loss wiU be caused to the estate by carrying out its affirmative 
covenants sudb instructions will not be given, where a poBitiv« loss or m- 
croacfament on the corpus or capital of the estate will not be sustained, 
merdy because the lease, though originally a good enough bargain, could 
now be more profitable. 

S. Receivers ^=»9I— Time for adoption of leases may be extended without notlee« 

The court, appointing a receiver as an incident of the administration, 
may extend the receiver's time to adopt or disaffirm leases without notice 
to the lessees or lessors. 

4. Receivers ^s»l 12— Proper to apply for instructions as to disalllrmanoe of eove- 
nants of lease.* 

It was proper for a receiver to seek instructions as to whether he should 
disaffirm the affirmative covenants of a lease whereby the income of me 
estate would be enhanced. 
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In Equity. Receivership suit by the American Brake Shoe & Foun- 
dry Company against the New York Railways Company. On petition 
by the receiver for instructions. Order in accordance with the opinion. 

Petition of receiver for instructions in respect of the renewal of 
certain leases. The subject-matter was referred to a special master, 
who has advised that the receiver may notify the lessee of his disaffirm- 
ance of agreements for renewal and of any covenants of the lessor to 
furnish heat, electric current, etc., 'subsequent to April 30, 1920, and of 
his intention to retake possession of the premises, after the lapse of 
such time as may be reasonable to enable the lessee to remove there- 
from. 

Winthrop & Stimson, of New York City (Allen T. Klots, of New 
York City, of counsel), for receiver. 

Watson, Harrington & Sheppard, of New York City (Archibald R. 
Watson, John H. Harrington, and Ralph O. Willguss, all of New York 
City, of counsel), for Frank A. Munsey Co. 

MAYER, Circuit Judge. [1] So far as concerns the construction 
of the leases, the case, though in equity, should be determined by local 
law. In Orr v. Doubleday, Page & Co., 223 N. Y. 334, 119 N. E. 552, 
1 A. L. R. 338, the Court of Appeals adopted a principle not in accord 
with some authorities ; but Judge Collin's opinion is convincing, and an- 
nounced a doctrine which, it seems to me, is sound both as matter of 
law and wise from a business standpoint and is applicable to thit case. 
In the case at bar, there was a present demise, the legal consequences 
of which are not affected by the executory covenants as to furnishing 
heat, electric current, etc. These, in certain circumstances, the receiver 
might refuse to carry out, and yet the lessee would be entitled to the 
possession of the premises. There may well be, as suggested on the 
argument, a difference in the position of a receiver as lessee and as 
landlord. 

I [2] The theory of an equity receivership, such as this, is that the 

i court is preserving the property. Hence, if rent cannot be paid by the 

j receiver, or, in the light of financial conditions, has become burden- 

some, and it appears that loss may or will ensue, the lease may be dis- 
i affirmed. So, too, if the receiver, as landlord, will cause loss to the 

estate by carrying out the affirmative covenants of the lease, it would 
I ordinarily be the duty of the court to instruct him to disaffirm. 

But a court of equity should not instruct a receiver to disafifirm a 
[ lease as landlord merely because the corporation lessor made what, 

at this moment, might be a bad bargain, although a good enough bargain 
originally. It is the duty of the receiver to make every proper effort 
to increase the assets of an estate, but not at the expense of fundamen- 
tal principles of fair dealing. When a lessee under a lease takes pos- 
session, the lease presupposes continuance, even in the face of a re- 
ceivership of the landlord, so long as the landlord's receivership estate 
is not burdened or put to loss, and by '^burdened" is not meant that the 
lease could be more profitable, but that it entails a positive loss or 
encroachment on the corpus or capital of the estate. 

[3] The real question, therefore, is whether the receiver should be 
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instructed to refuse to carry out the executory covenants as to heat, 
electric current, etc. In the first place, I hold with the master that the 
receiver has not affirmed the lease, either in toto or its affirmative oUiga- 
tions. Secondly, the lessee was not entitled to notice as to extensions 
of time to adopt or not adopt leases, etc. The power to extend such 
time exists, without notice to lessors or lessees of the corporation in 
receivership, and is exercised as an incident of administration. 

In the case at bar there is no evidence that the lease is a burden in 
the sense defined supra ; i. e«, that in carryin^f put its affirmative obliga- 
tions the estate suffers an actual loss as distinguished from the obtain- 
ing of a more profitable rental. Yet it is possible, although not probable 
(owing to the course of costs), that the afiirmative obligati(Mis may 
hereafter impose a burden, and the estate should be safeguarded accord- 
ingly. The receiver is instructed, therefore, not to commence any 
proceeding to evict or eject the tenant, but his time to affirm or dis- 
affirm the affirmative covenants as to heat, electric current, etc., is 
extended to July 1, 1922, with leave then to apply for a further ex- 
tension, if so advised. The probability is that by July 1st the cost of 
carrying out the affirmative obligations will have diminished, rather 
than increased, and that by that time the question will have become 
academic. If, however, some situation should arise which in the discre- 
tion of the receiver should require him to move, then his application for 
instructions shall be made on five days* notice to the lessee. 

[4}^ It is hardly necessaiy to state that it is understood that the 
receiver, in seeking instructions, has pursued the proper course, and 
that he would not have been justified in failing to advance argument 
looking to the enhancement of the income of the estate. 

Nothing here decided has any relation to the provisions of any fore- 
closure decree, if and when made. 

Submit order on five days' notice. 



In re SMITH et al. 
In n GILMORC. 

(District Ck>urt, D. Massacfausetta Mardi 6, 1922.) . 
No. 28458. 

1. Bankraptoy ^s» 140 (3)— Brokers are lldueiarfee an to eheek Mlverod for 

parehase of particular stock, never oonsam mated. 

Where a customer delivered to brokers, who later became bankrupt, his 
check for the purdiase of designated stock at a specified prioe» and the 
transaction was not consummated, because the stock could not be ob- 
tained for that price, the brokers held the check In a fiduciary capacity, 
and had no contractual dalm against the customer for which It could 
be held as security. 

2. Bankruptcy ^s» 1 40 (3)— Claimant of trust In deposit held protected hy oollater- 

al securino note paid by the deposit. 

Where tiie bankrupts had deposited in their general account a dieck of 
claimant, which they held as fi^dnclaries and after the bankruptcy the 
bank applied the deposit to notes which were aecinred by oollateral sofll- 
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dent to reduce their face value for below the amoant of the depbait, 
the claimant Is entitled, as against the trustees, to be put In the same 
poaltt(Hi as If the collateral had been applied to the notes, so as to leave 
the funds held in trust for claimant in the deposit. 

3. BankrnptDy «3>t40(3)— PoMlhlilty of other trust olaim against fsnd does 
not authorize denial of olaim. 

A claim to a portion of the bank deposit in the name of the bankrupt 
as a trust fund for plaintiff will not be denied, because of the possibility 
of other similar daime against the fond, where there is no showing there 
are such dalma. 

In Bankruptcy. In the matter of the estate of Ernest R, Smith and 
others, bankrupts. On claim of FoUiard F. Gilmore. Aiiowed. ' 

Henry P. Brown, of Boston, Mass., for claimant 
Francis T. Leahy, of Boston, Mass., for trustee. 

MORTON, District Judge. The claimant turned ovei- to Smith & 
Co. two checks, aggregating $800, with instructions that thev were to 
purchase on his account certain stocks at stated jM-ices. The stocks 
never were purchased, for the reason that they could not be obtained 
at the prices named. For some time after receiving the order Smith 
& Co. retained the checks. About a week before the failure, however, 
the checks were deposited in their general bank account in the National 
Shawmut Bank. At that time Smith & Co. were deeply insolvent, and 
must have known it. If the checks were, as the agreement and the re- 
tention of them up to that time would indicate, understood to be a 
special fund, the use of them was fraudulent. 

The bank account remained at about $20,000 until the bankruptcy. 
Then the bank applied it on a note which it held against Smith & Co., 
leaving insufficient to pay this claim. The note, however, was seciired 
by collateral; and if the collateral had been first applied on it, ther^' 
would have been left in the deposit account many times enough to pay 
this claim. On these facts the ledmed referee was of opinion that the 
claimant was merely a general creditor and dismissed the petition. 

[1] The Massachusetts law is much less favorable to spcicial inter- 
ests and claims in stock brokerage failures than that which is recognized 
in most of the states and by the United States Supreme Court. But 
even under the Massachusetts law it seems to me that on tiie facts 
stated a fiduciary relation was created with respect to the fund in 
question. It was not a pa3rment in advance on account of goods pur- 
chased, as the learned referee states. Smith & Co. did not agree to- 
sell the stocks to the claimant, but only to buy them for him if possible. 
The checks were put into their hands for that special purpose. At. 
that time it was uncertain whether the purchase could be carried out ; 
as things turned, it could not be, and it never was. Smith & Co. never 
became entitled to the deposit, and never had any contractual claim 
upon the claimant for which this deposit might be retaine4 by them 
as security. The principles of law involved are very similar to those 
considered in Re Gay & Sturgis (D. C.) 251 Fed. 420, where the author- 
ities are referred to. 
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[2, 3] As between the claimant and the trustees, it is clear that he 
is entitled to be put in the same position as if the bank had applied 
the collateral on the note before setting off the deposit into which the 
plaintiff's money had gone, and to follow his- funds. It is suggested 
by the trustees that there may be other persons similarly defrauded, 
who also have special claims against the same fund to an amount more 
than the fund, and that therefore it is unsafe to allow this claim. It 
does not appear, however, that there are any other claimants. On the 
facts as they now appear, the claimant is entitled to a decree. 

The order of the referee is vacated, and a decree may be entered, al- 
lowing the claim. 



GROSS V. FRANK. 

(District Court, D. Maryland, liiardi 9, 1922.) 

No. 252. 

f. Patents ^=>328— 1,380,058, dalm 3, ftr automobile lamp, held voM for want •f 
Invention. 

The Gross patent, No. 1,380,068, claim 3, for a parking lamp for automo- 
biles, held invalid for want of invention ; there being no real combination, 
though the inventor brought together a number of devices old in the art 
producing a different lamp from any theretofore made. 

2. Patents <&=:926(l)^Real combination of old things essential to Invention. 

While a high order of invention may be shown in combining old tilings, 
80 as to produce new results, there must be a real combination of them. 

In Equity. Suit by Angus R. Gross against Joseph Prank. Bill 

dismissed. 

Alexander & Dowell, of Washington, D. C, and Leo Fesenmeier, of 
Baltimore, Md., for complainant. 

Alexander S. Steuart, of Washington, D. C, and Chapin A. Fergu- 
son, of Baltimore, Md., for defendant. 

ROSE, District Jud^e. fl] There is in suit the third claim of pat- 
ent No. 1.380,058, issued May 31, 1921, to the plaintiflF, Angus R, 
Gross. The usual defenses of invalidity and infringement are set up. 

The invention is a parking lamp for automobiles. It is smaller, 
neater in appearance, and more firmly attachable to a machine, than 
those which had been theretofore used. So soon as it was put upon the 
market, there was a large demand for it. The def encknt bought some 
of plaintiffs lamps, borrowed some of the parts of them from plain- 
tiff, and proceeded to design and manufacture a lamp obviously mod- 
eled upon that of plaintiffs. He, of course, made some changes which 
he hoped were sufficient to escape infringement, and so far as two 
out of three of plaintiff's patent claims are concerned he admittedly 
succeeded. • 

There is only one claim in suit, the third. It is quite long, having 
something like a dozen elements, most of them being concerned with 
rather minute matters of mechanical detail. There is no reason to 
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suppose that any one before plaintiff had ever made jufit sudi a lamp 
as this claim describes, but there is great difficulty in finding out in 
what plaintiff's invention consistSi He wanted to make a lamp, of 
small size, which would do the work as well as the larger lamps which 
had been theretofore used. This part of his purpose he accomplished 
by using multifaceted lenses, but the use of such letises for such pur- 
poses had long been known. He wished to make it possible easily 
to open his lamp and replace an electric bulb, which was defective or 
worn out, and he provided means for doing so that had often been 
theretofore used for analogous purposes. He desired to secure the 
lamp to the fender, so that it could not be readily jostled off. This 
he did by the use of appliances long known in the art. 

[2] There is no question that a high order of invention may be 
shown in combining old things, so as to produce new results; but 
there must be a real combination of them. A man with defective vi- 
sion, who also had flat feet, mi^ht walk all the better if he put on a 
new pair of bifocal glasses, and if he used a better designed shoe; hut 
that scarcely would be a real combination of the shoes and the glasses. 
The plaintiff does not really combine, in any true sense, his multi- 
faceted lenses with his means of attaching the lamp to the fender, or 
with the arrangement he provides for the opening of his lamp, so as to 
permit the replacement of a bulb within it. He has unquestionably 
shown mechanical skill in making a useful and attractive lamp. The 
fact that it at once commanded a large sale is strongly persuasive thati 
it was really both new and useful. If there is invention in what plain- 
tiff did, he has never pointed out and distinctly claimed the particular 
improvement or combination which he claims as his. 

It is with some regret that I am compelted to hold the daim in suit 
invalid, and to dismiss the bill, as it would seem to be clear enough 
that, if plaintiff has invented anything, defendant has used it. 



WINTERBOTTOM V. CASEY. 

(District Court, B. D. MicEdgan, S. D. March 8, 1922.) 

No. 425. 

Patents «=s>288— AUeaatlon defendant nalntalaed field ofllea doea not ahow ea- 
taMialied place of bualaeas. 

In a bill for infringement of a patent, an aUegation that defendant had 
a field office within the district, and therein constructed certain tunnela 
by a method infringing plaintiffs patent does not show that defendant 
has a regular and established place of business within the district, which 
Is necessary to give the court Jurisdiction, imder Judicial Code, f 48 
(Comp. St i 1030). 

In Equity. Suit by Joseph Winterbottom against John F. Casey, do- 
ing business under the trade-name of the John F. Casey Company. On 
motion to dismiss the bill for want of jurisdiction. Motion granted, 
unless plaintiff files an amended bill. 
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Monaghan, Crowley, Reilley & Kellogg, of Detroit, Mich., for plain- 
tiff. 

Whittemore, Hulbert, Whittemore & Belknap, of Detroit, Mich., for 
defendant. 

TUTTLE, District Judge. This is a motioa to dismiss the bill of 
complaint herein for alleged lack of jurisdiction by this court over the 
defendant, in that the bill does not show either that the defendant is 
an inhabitant of this district or that he has in such district "a regular 
and established place of business." 

The bill alleges that it is brought by plaintiff, a resident of Detroit, 
against the defendant, "having his principal office in the city of Pitts- 
burgh, Pa., and a field office within the Southern Division of the East- 
cm District of Michigan, to wit, in the city of Detroit" ; that plaintiff 
owns a patent upon certain methods of building sewers and tunnels, 
which are used by plaintiff as a contractor engaged in the business of 
building sewers and tunnels; that the defendant has infringed said 
patent within this district, by using the aforesaid patented methods 
of building sewers and tunnels at various places in Detroit, particular- 
ly at or upon the line of the so-called Seven-Mile road in said city. 
The bill contains other allegations, but no statement, averring or mak- 
ing it to appear that defendant is an inhabitant of, or has "a regular 
and established place of business" within, this district. The mere al- 
legation in the bill that defendant has "a field office" in this district 
certainly falls far short of being an averment or showing that de- 
fendant has "b. regular and established place of biisiness" in such dis- 
trict, at least where, as in this case, the bill does not state the nature 
or extent of the business transacted by defendant here. 

Section 48 of the Judicial Code (36 Stat. 1100 [Comp. St. § 1030]) 
provides as follows: 

"In suits brought for the infringement of letters patent the District Conrta 
of the United States sbnU have Jurisdiction, in law or In equity, in the dis- 
trict of which the defendant is an inhabitant, or in any district in which the 
defendant, whether a person, partnership, or corporation, shall have com- 
mitted acts of infringemttut and have a re^ar and established place of busi- 
ness. If such suit is brought in a district of which the defendant Is not an 
inhabitant, but in which such defendant has a regular and established place 
of business, service of process, summons, or subpoena upon the defendant 
may be made by service upon the agent or agents engaged in conducting such 
lousiness in the district in whidi suit is brought" 

It not appearing, then, that the defendant is an inhabitant of this 
district, or that it has a regular and established place of business in 
this district, the motion to dismiss must be granted, unless within 10 
(Jays from this date the plaintiff files an amended bill, in which event 
sudi amended bill will stand, and be treated, as an original bill, with- 
out prejudice to the right of defendant to proceed accordingly. An or- 
4jw will he entered to that effect. 
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BAILEY ot al. v. UNITED STATES. 

(Oirciiit Oovat of Appeals, Sixth Circuit March 17, 1JD22.) 

Ko. 3552. 

I. Internal revenoe ^ss»47«— Indictment for resisting oflleere held to stato of- 
fense. 

An indictment charging that defendants resisted certain Internal reve- 
nue officers in the execution of their duties, **and did then and there use 
deadly weapons" in resisting them, followed by a description of the 
manner in which the offense was committed, states an offense under 
Penal Code, i 65 (Comp. St { 10233). 

a. Criminal law «ss»n67(0— Convlotloii, not reverted, ualoM dnpUoity of Indtet- 
ment projudlood aoouoed. 

Even If an Indictment for resisting internal revenue officers were du- 
plicitons for charging simple resistance and resistance by the use of 
deadly weapons, a conviction therenndev will not be reversed, unless it is 
further made to appear that the substantial rights of accused were 
prejudiced by the overruling of their motion to r^flulre an election by 
the prosecution and of their demurrer to the Indictment 
8. Criminal law ^=s>( 167(1)— Dupllolty held not to have prelodloed aooused, 
tried on only one charge. 

Defendants, accused of resisting internal revenue officers, were not 
prejudiced by the duplicity, if any, in the Indictment as charging simple 
resistance and resistance with a deadly weapon, where the case was tried 
on the theory that indictment charged only resistance with a deadly 
weapon, and the jury were instructed to acquit, unless they found beyond 
a reasonable doubt tha^ defendants used the deadly weapons in resisting 
the officers. ' 

4.' Internal revenue <p»39, 40— Assault on offloers with deadly weapons to pre- 
vent performance of duties It offense, even If not resistance. 

The use by accused of deadly weapons to prevent officers of the Internal 
revenue from performing their duties is an offense, even though It does 
not comply with the technical definition of resistance, so that error in the 
definition of resistance was not prejudicial, where the Jury were re- 
quired to find the assault with deadly weapons to prevent performance 
of the duties. 

5. Criminal taw ^s» 1 059 (2)— General exception to charoe will not be considered 
on review. 

Where defendants took no exception to any particular part of the 
charge, but after It was given objected and excepted to each and all of 
the foregoing instructions, the exception was In effect a general excep- 
tion, which will not be considered by the reviewing court 

•. CHminal taw ^=>863(l)— Recaiting Jury for further instruction Is within 
oourt's discretion. 

Even if fl requested instruction was one which should have been given, 
. if it had been requested at the proper time, it was within fhe court's dis- 
cretion whether to ^rant the request of accused to recall the jury after 
. they had retired and give them such charge. 

7. Criminal law (d3»863(i)— Refusal of request to reeali Jury for farther in- 
struotlons held proper. 

In a prosecution for resisting revenue officers by the use of deadly 
weapons, where the court had fully instructed the jury as to tlie Intent 
of defendants, which it must find before it could convict, a request by ac- 
' ensed, after the jury had retired, to recall them, to give them a charge 
that they must acquit, if the assault was for some purpose other than 
as stated by the court in Its general charge, was properly refused. 

^S»Por other cases see same topic & KET-NUMBER lo all Key-Numbered^ Digests ^ Tndezes 
278 F.~54 
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8. Criminal law ^=pll 59 (2)— Appellate ..court eaanot determiae weight of evi- 

dence. 

The Circuit Court of Appeals cannot, on writ of error after the con- 
vlctlOD of a crime, determine the weight of the evidence, but must affirm 
the conviction, if there is any substantial evidence. 

9. Internal revenue <s=;»47— Whether assault of revenue officers was to prevent 

performance of duties or to resent Insult held Jury question. 

Where there was evidence that the accused assaulted internal revenue 
officers with deadly and dangerous weapons when they were in the 
execution of tbeir duty, it was a question for the Jury whether the as- 
sault was to prevent the performance of the duty, or for revenge for 
some real or fancied affront previously given by one of officers to the 
mother of accused. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Bev Bailey and another were convicted of resisting internal revenue 
officers by the use oJ deadly weapons, and they bring error. Affirmed. 

G. Murray Smith, of Richmond, Ky! (A. R. Burnam, Jr., of Rich- 
mond, Ky., on the brief), for plaintiffs in error. 

Sawyer A. Smith, U. S. Atty., of Covington, Ky- (H. Clay Kauffman, 
of Lancaster, Ky., on the brief), for the United States. 

Before DENISON and DONAHUE, Circuit Judges, and SATER, 
District Judge. 

IX)NAHUE, Circuit Judge. At a special session of the United 
States District Court for the Eastern District of Kentucky, held Janu- 
ary 16, 1919, an indictment containing one count was returned against 
Bev Bailey, J. C. Bailey, and Dick Smith, charging them with resist- 
ing internal revenue officers in violation of section 65 of the Penal 
Code (Comp. St. § 10233). To this indictment Bev Bailey and J. C 
Bailey filed the following motion : 

"Come the defendants and move the court to require the district attorney to 
elect which of the causes of action set forth in tiie indictment, and which of 
the offenses denounced therein, he will prosecute against these defendants." 

This motion was overruled by the court, and exceptions noted. 
Thereupon the same defendant filed a demurrer, which reads as fol- 
lows : 

"Come the defendants and demur generally to the indictment herein, be- 
cause same does not state facts sufficient to constitute an offense against the 
United States." 

This demurrer was also overruled by the court and exceptions noted. 
Thereupon trial was had resulting in a verdict of guilty. A motion for 
a new trial was overruled, and each of these defendants was sentenced 
to imprisonment for three years. 

It is contended on behalf of the plaintiffs in error that error to their 
prejudice intervened in the trial of this cause in the following particu- 
lars : First. The court erred in overruling the demurrer to the in- 
dictment. Second. The court erred in overrulixig their motion for a 
directed verdict of not guilty. Third. The court erred in the instruc- 
tions given to the jury, and in failing to give the instructions requested. 

^=»Por otber cases see same topic &. KEY-NUMBKR In all Ker-Numbered Digests ft Indexes 
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[1] While the demurrer challenges the validity of this indictment 
solely and specifically upon the ground that the facts stated are not 
sufficient to constitute an offense against the United States, nevertheless 
it is now insisted that this demurrer should have been sustained for the 
reason that the indictment charges two offenses in a single count. This 
indictment does state facts sufficient to constitute an. offense against 
the United States ; therefore the demurrer based upon that ground was 
properly overruled. The question of duplicity, however, is presented 
by the motion to elect. 

Section 65 of the Penal Code provides that : 

"Whoever shall forcibly assault, resist, oppose, prevent, Impede, or inter- 
fere with any officer of the customs or of the internal revenue, or his deputy, 
or any person assisting him in the execution of his duties, or any person 
authorized to make searches and seizures, in the execution of his duty 
• ♦ ♦ shall be fined not more than two thousand dollars, or Imprisoned 
not more than one year, or both ; and whoever shall use any deadly or dan- 
gerous weapon in resisting any person authorized to make searches or seiz- 
ures, in the execution of his duty, with intent to commit a bodily injury up- 
on him or to deter or prevent him ftom disoharging his duty, shall be impris- 
oned not more than ten years." 

While this statute may be said to define two offenses, nevertheless 
it is the contention of the government that it really defines two grades 
of the same offense : First, a mere resistance of the officers or the per- 
sons named in the statute without deadly weapons, which is punishable 
by fine of not more than $2,000 and imprisonment not more than one 
year ; and second, resistance of such officers or persons with the use of 
deadly or dangerous weapons, the punishment for which is imprison- 
ment for not more than ten years. 

The first part of the indictment, omitting the formal part and names, 
reads as follows : 

"Did willfully, unlawfully, knowingly, and feloniously, forcibly assault, re- 
sist, oppose, prevent, impede, and Interfere with certain officers of Internal 
revenue and their deputies, and certain persons assisting them in the execu- 
tion of their duties, and certain persons authorized to make searches and 
seizures in the e^^ecution of their duties, and did then and there use certain 
deadly and dangerous weapons in resisting said persons authorized to make 
searches and seizures as aforesaid, In the execution of their duties." 

This IS followed by a description of the manner in which this offense 
was committed in the following language : 

**By then and there forcibly assaulting, resisting, opposing, preventing, im- 
peding, and interfering w^ith one U. G. McParland, who was then and there 
deputy collector of internal revenue, and H. M. Samuels, who was th«i and 
there a deputy collector of internal revenue, and J. C. Drewry, who was then 
and there a deputy collector of internal revenue, and C. L. Winfrey, deputy 
collector of Internal revenue, .and J. E. Bash, who was then and there a per- 
son assisting the said U. G. McFarland, H. M. Samuels, J. O. Drewry, and C. 
L. Winfrey in the execution of their duties." 

The further recitals of the indictment are as follows : 
*'And by then and there using deadly and dangerous weapons, to wit, pis- 
tols, revolvers, and guns in resisting the said U. G. McFarland, J. O. Drewry ^ 
H. M. Samuels, and J. E. Bash, for the purpose of preventing them search- 
ing for and seizing certain illicit distilleries in Knox county, Kentucky, in the 
execution of their duty as such officers and deputies and persons aforesaid. 
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and with the intent of them, the said Dick Smith, Bev Bailey, and J. C. 
Bailey, then and there to commit bodily injuries upon the said U. G. McFieir- 
land, J. O. Drewry, H. M. Samuels, 0. L. Winfrey, and J. E. Bash, and with 
the further intent to deter and prevent them from discharging their duty as 
aforesaid." 

It is claimed on behalf of the plaintiffs in error that the first two 
paragraphs of the indictment, as above separately copied, charge fully 
and completely the offense of resisting, without the use of deadly weap- 
ons, revenue officers or persons authorized to make searches and 
seizures; that the last paragraph of this indictment, a^s above copied, 
charges as a separate and distinct offense the use of deadly or danger- 
ous weapons in resisting such revenue officers or persons in the dis- 
charge of their duties, and that therefore this indictment charges two 
separate and distinct offenses in a single count. 

It is insisted, however, upon the part of the government that the first 
paragraph of this indictment, as above copied, clearly and specifically 
charges these defendants with the use of "certain deadly and dangerous 
weapons in resisting internal re\'enue officers" ; that the second and third 
paragraphs describe the offense with more particularity, the second 
paragraph giving the names and official character of the officers as- 
saulted, resisted, opposed, and interfered with in the execution of their 
official duties ; the third paragraph, designating more definitely than the 
first, the deadly and dangerous weapons used and averring the intent 
and purpose of the defendants in making the assault, resistance, opposi- 
tion, and interference charged in the first paragraph ; that the second 
and third paragraphs are not separate and distinct from each other, 
but connected by the conjunction '^and," and should be read "by then 
and there forcibly assaulting, * * * and by then and there using 
deadly and dangerous weapons. * * * " Our attention is also 
called to the further fact that this last paragraph does not designate 
the official position of the persons named therein who were assaulted 
and resisted, but merely states that pistols, revolvers,. and guns were 
used in resisting these men as "such officers," so that it must be read 
in connection with the first and second paragraphs, in order to ascer- 
tain their official position, and whether or not these persons were such 
officers as are named in the statute ; that it does not appear in the third 
paragraph that these defendants are directly charged ^ with actual as- 
sault or resistance, other than the mere interference that arises from the 
statement, "by then and there using deadly and dangerous weapons, to 
wit, pistols, revolvers, and guns, in resisting" certain persons named and 
later designated "as such officers" ; and that the balance of this para- 
graph is confined solely to the charge of the intent and purpose of the 
accused in the commission of the acts charged. 

It is the further claim of the government that the third paragraph of 
this indictment, read separate and apart from the first and second para- 
graph, does not state sufficient facts to charge any offense against the 
United States, and that, even if the first and second paragraphs, stand- 
ing alone, state facts sufficient to constitute an oflFense under this stat- 
ute, the offense therein charged is the graver one denounced by the 
statute, to wit. the use of deadly and dangerous weapons in assaulting, 
opposing, resisting, and interfering with persons authorized to mate 
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searches and seizures in the discharge of their duties, for which offense 
the defendants were placed upon trial and that the averments of the 
third paragraph may in that" event be totally disregarded as mere 
surplusage. The trial court was of the opinion that this charged but 
I one offense, to wit, the resisting of revenue oflficers by the use of deadly 

and dangerous weapons, and overruled the motion to require the dis- 
trict attorney to elect. 

[2] If, however, it were conceded that this indictment is subject to 
the construction contended for by plaintiffs In error, it must further be 
made to appear that the substantial rights of the accused were prej- 
udiced by the overruling of this motion to require the district attorney 
to elect, or by the overruling of this demurrer, if the demurrer presented 
this question. Connors v. U. S., 158 U. S. 408-411, 15 Sup. Ct. 951, 
39 L. Ed. 1033. 

[3] While the language of this indictment is not so clear and explicit 
as might be desired, nevertheless it is admitted by plaintiffs in error, or 
rather it is contended by plaintiffs in error that it does charge this graver 
offense. The trial was conducted solely upon the theory that it charged 
only this one offense. The court in its charge to the jury carefully de- 
fined the elements constituting this one offense, to wit, resisting with 
deadly and dangerous weapons persons authorized to make searches 
and seizures in the performance of their duties as such officers, and 
carefully instructed the jury that, xmless it found the defendants guilty 
beyond a reasonable doubt of resisting the officers and persons au- 
thorized to make searches and seizures, named in the indictment, that 
in so resisting they used deadly, dangerous weapons, and that they used 
j these weapons with intent to commit bodily harm upon such officers, 

I or with the intent to deter and prevent the officers from the performance 

j of their duties, then it should return a verdict of not guilty. It is ap- 

I parent, therefore, that these defendants were not placed upon trial for 

two offenses charged in a single count of an indictment, and that, even 
if their- motion to elect were well taken, they obtained the full benefit 
of that motion by the conduct of the trial and the charge of the court, 
and that their rights were as fully protected and safeguarded as if the 
motion had in fact been sustained. 

[4] The charge as a whole fairly states the law of this case. In the 
brief for plaihtiffs in error there is considerable criticism of that part 
of the charge relating to the definition of the word "resist." The de- 
fendants in this case, however, are not charged merely with "resisting" 
an officer, but with forcibly assaulting, resisting, opposing, preventing, 
impeding, and interfering with certain officers of the internal revenue 
and their deputies. An assault with deadly and dangerous weapons, 
the purpose of which is to prevent, hinder, or interfere with an officer 
in the discharge of his duty, may or may not amount to a resistance, 
within the definition of that word as insisted upon by counsel for plain- 
tiffs in error ; nevertheless it constitutes an offense under this statute. 

[5] Defendants, however, took no exceptions to any particular part 
of the charge, but, on the contrary, after the charge was given, objected 
and excepted "to each and all of the foregoing instructions." This, in 
effect, is a general exception to the charge, which will not be considered 
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by a reviewing court. Erber v, U. S., 234 Fed. 221-225, 148 C. C. A. 
123; U. S. V. Fidelity Co., 236 U. S. 512, 529, 35 Sup. Ct. 298, 59 L. 
Ed. 696. 

[6, 7] After the jury had retired, counsel for defendant requested 
the court to recall the jury and further instruct it in reference to the 
purposes of the assault. The granting or refusing of this request to 
charge after the jury had retired, even though the request itself was 
proper to have been given in charge before the jury retired, was wholly 
within the discretion of the court. The court having already fully in- 
structed the jury as to what it must find as to the purpose and intent of 
the defendants before it could return a verdict of guilty, it would hard- 
ly seem necessary to recall the jury to instruct it further that it should 
acquit, if it found that such assault or resistance was for some purpose 
or intent other than as stated by the court in its general charge. This 
request was properly refused. 

[8] It is further contended that, if this indictment charges only the 
graver offense denounced by the statute, then there is no evidence suffi- 
cient to sustain conviction of that offense. This court, of course, can- 
not determine the weight of the evidence. If there is any substantial 
evidence, the conviction must be affirmed. 

[9] There is evidence in this record of an assault with deadly and 
dangerous weapons in a menacing manner upon these officers when they 
were in the execution of their duty. It was for the jury to say whether 
the purpose of this assault was to prevent the officers irom performing 
their duty to make search and seizure, or for the purpose of revenge on 
one of these for some real or fancied affront, previously given by one 
of these officers to the mother of the accused. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



UNION QA8 Sl OIL CO. et ai. v. ADKIN8 et «l. 

(Circuit Court of Appeals, Sixth Circuit. March 17, 1922.) • 
No. 3613. 

Mines and minerals 0=»73 1/2— Lease for ''as long as gas and oil is found In pay- 
ing quantities" oonstrued. 

The provision that a lease extends "as long as gas and oil is found In 
paying quantities" means, not merely that those minerals shall be found 
in paying quantities, but also that either oil or gas shall be actnaUy dis- 
covered and produced in paying quantities within the term named in 
the lease, and if neither oil nor gas is being produced at the end of th« 
term of years named in the lease the lease ends. 

Mines and minerals ^=>73(/2— Lessee's determination as to paying quantities of 
oil Is not conclusive. 

In an oil and gas lease, where the lessor, in return for the burden of the 
oil well on his premises and the cloud on his title, receives only a per- 
centage of the oil actually produced on the land, the determination of the 
lessee as to whether oil is being produced in paying quantities is not 
conclusive, but that question is to be determined as a question of fact, 
though the lessee's determination might be conclusive In the case of a 
gas well, where he paid a stipulated rental for each well, regaiQless of 
the production. 
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3. Mines and nliieralt (e=s>73i/2— Inadeqiiaoy of ahippliHi faoiUtles oonsldM*6d, In 
determiniiHi whether oU la predaeed In paying quantities, as affecting term of 
lease. 

I The courts, in determining whether oil is produced in paying quantities 

I within the meaning of an oil lease can consider the fact that the well Is 

in "wildcat" territory, where the facilities for shipment may not be fully 

developed, but can also consider that the parties had that fact in mind in 

fixing the term for the production of oil on the premises, and intended 

! to require furnishing facilities for shipment within such term. 

4. Mines and minerals ^=975*PossIbility of paying production by central pump- 

ing plant held not to extend lease. 

Where, at the expiration of the term of years of an oil lease, only one 
test well had been sunk, in which oil had been found, but which had not 
produced any oil, except for about a day and a half of pumping, evidence 
that the oil could be pumped in paying quantities by connecting that well, 
with other similar wells in the neighborhood, to a central pumping plant, 
does not show that the oil was being produced In paying quantities, so as 
to extend the term of the lease. 

6. Evidence ^cs>568 (4)— Opinions of witnesses as to oU production before test 

well was shot disregarded. 

In determining whether oil w^as being produced In paying quantities at 

the expiration of the term of years fixed by oil lease, opinions of witnesses, 

given before the test well was shot, as to the quantity of oil it would pro- 

j duce, are disregarded, since the object of requiring the test well and the 

I production of oil was to eliminate the necessity of relying on opinions as 

to production. 
I 6. Mines and minerals #=»78 (7)— Evidence held not to show production of oil 

in paying quantities. 

JBvideice tliat at expiration of term of years prescribed in an oil lease 
• one test well had been sunk, from which oil had been pumped for about 
a day and a half, without any accurate measurement of the quantity pro- 
duced, and which well had then beem closed and the rig removed, so 
that no oil was being produced therefrom, held to show that oil was not 
b^ng produced in paying quantities, so as to entitle lessors to a cancel- 
lation of the lease. 

7. Mines and minerals ^=s>78 (7)— Evidence held to show abandonment of lease. 
Evidence held to show abandonment of lease by lessee. 

Appeal from the District Court of the United States for the East- 
em District of Kentucky at Catlettsburg ; Andrew M. J. Cochran, 
Judge. 

Suit by Virgil V. Adkins and others against the Union Gas & Oil 
Company and another to cancel an oil and gas lease. Decree for com- 
plainants, and defendants appeal. Afiirmed. 

Homer E. Holt, of Huntington, W.^Va. (Holt, Duncan & Holt, of 
Huntington, W. Va., on the brief), for appellants. 

S. S. Willis, of Ashland. Ky. (Hager & Stewart, of Ashland, Ky., 
on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This is an appeal from the decree of 
the District Court of the United States for the Eastern District of Ken- 
•tucky, in an action in equity brought in that court by Virgil V. Adkins 
et al. against the Union Gas & Oil Company and A. C. Albin, to cancel 
an oil and gas lease bearing date of June 1, 1916, given by Cynthia A. 
Rice and her husband, Nelson T. Rice, to A. C. Albin, and afterwards 

^s9For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 
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assigned by him to the Union Gas & Oil Company, and to quiet title 
in plaintiffs to 150 acres of land, more or less, situate on Big Blaine 
creek, in Lawrence county, Ky. At the time of the execution of this 
lease Cynthia A. Rice and her husband were and still are the owners 
of the fee in this land. Virgil B. Adkins, John W. M. Stewart, and 
John E. Buckingham claim an interest in this real estate imder a lease 
for oil and gas given by Cynthia A. Rice and her husband to Virgil 
V. Adkins on the 2d day of September, 1919. 

The Albin lease, which was delivered in escrow, and under which 
appellants claim the right to drill for and produce oil from these prem- 
ises, provided, among other things, that the term of the- lease should 
be for "three years or as long as gas or oil is found in paying quantities 
on said premises." The lease further provided that, "in case no pay- 
ing well is drilled on said premises within three years from date, this 
grant shall be null and void" ; also that, "should the second party not 
begin drilling a test well on said land within two years from this date, 
then it is understood and agreed that this lease shall be marked 'can- 
celed' and returned to the first party," 

The drilling of the test well was not commenced within two years, 
but for a valuable consideration the lessors extended the period until 
December 1, 1918. In July and August of 1918, a test well was driven 
to the depth of 833 feet. It is the claim of the appellees that this well 
did not produce oil in paying quantities, and that the appellants aban- 
doned the premises and the well drilled thereon, and made no further 
efforts to find oil or gas in paying quantities within the three-year term 
of the lease. The Union Gas & Oil Company, assignee of the Albin 
lease, denies that it abandoned this property, and contends that oil was 
found in paying quantities in the test well drilled in July and August 
of 1918. Upon these issues the District Court found upon the evidence 
for the plaintiffs, and entered a decree canceling this Albin lease, and 
quieting the title of the plaintiffs appellees to the premises described in 
the petition. 

This record therefore presents but two questions. First. Was oil 
being found on these premises in paying quantities within the three- 
year term named in the lease ? Second. Did the assignee of the lessee 
abandon the premises after the drilling of the test well? 

[ 1 ] The provision "as long as oil and gas is found in paying quan- 
tities on the premises" is a familiar term in oil and gas leases, and has 
been judicially construed to mean, not merely that oil or gas shall be 
found in paying quantities, but also that either oil or gas shall be actu- 
ally discovered and produced in paying quantities within the term 
named in the lease. Murdock-West Co. v. Logan, 69 Ohio St. 514, 69 
N. E. 984 ; Detlor et al. v. Holland, 57 Ohio St. 492, 49 N. E. 690, 40 
L. R. A- 266; Gas Co. v. Tiffin, 59 Ohio St. 420, 54 N. E. 77; Cas- 
sell v. Crothers, 193 Pa, 359, 44 Atl. 446. It necessarily follows that, if 
neither oil nor gas is being produced at the end of the term of years 
named in the lease, the lease ends and determines at the expiration of 
that time. If oil or gas is then being produced in paying quantities, 
the term of the lease is extended during the time production in paying 
quantities is continued. 
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[2] It 19 contended on the part of the appellant that the question of 
whether oil or gas is produced in paying quantities is one solely for 
the determination of the lessee. There is some force in this conten- 
tion in so far as it applies to gas wells, where the contract provides 
that the lessor shall receive a fixed annual rental for each gas well, and 
the lessee is ready and willing to pay that rental. In such case the land- 
owner receives the same revenue from the operation of his land as he 
would receive if the gas well were in fact a paying one to the lessee. 
But no such rule can obtain in reference to an oil well, where the lease 
provides that the sole profit arising to the owner of the land from such 
operation shall consist of a part of the oil produced and marketed from 
the premises. The right to operate for oil is a burden upon the land 
and materially interferes with the owner's use of the same for agri- 
cultural purposes. It may also injuriously affect the market value of 
the property. Therefore whether oil is found in paying quantities is 
a question of fact, to be determined from all the evidence in the case 
with reference to the rights of the lessor as well as the lessee, and not 
a question for the sole and arbitrary determination of the lessee. The 
fact, however, that the lessee has spent a large amount of money in 
the test well, and, with knowledge of the quantity of the oil it will pro- 
duce, is still willing to go forward with reasonably prompt devel- 
opment of the land, will necessarily have great weight with the court 
in determining this question; but it cannot be accepted as conclusive 
of that fact. 

In this case it is admitted that the defendant did not go forward 
with the prompt development of this lease by drilling other wells 
thereon, but after pumping the well for a day, or a day and a half, 
after it had been shot, and without actually storing and accurately 
measuring the oil produced from this well by pumping, removed the 
drilling rig and water tank to another lease, and attempted no further 
development of this lease for about 17 months thereafter. Nor did it 
during this time give any further attention to this well either by pump- 
ing or otherwise. This failure to develop this lease in accordance with 
the implied covenants thereof is explained upon the theory that there 
was then no pipe line connection to this field, and for that reason the 
oil could not be marketed. 

[3] While the provisions in a lease "as long as oil is found in paying 
quantities" should be construed to mean, not only the discovery of 
oil, but also the production of it in paying quantities, nevertheless, 
in the application of this provision of an oil lease of land in what is 
substantially "'wildcat" territory, a court should give due considera- 
tion to the inability of the producer to market oil in the usual and ordi- 
nary way, until a pipe line is connected with the territory. However, 
that condition is presumed to be within the contemplation of the parties 
at the time the lease is made. The term named therein is usually fixed 
at such a period of years as will enable the lessee to test and develop 
the territory, so as to procure the laying of a pipe line within the term 
of the lease. Nevertheless a court of equity would hesitate to decree 
the cancellation of a lease, where it is clear from the evidence that oil 
is found in pa)ring quantities in "wildcat" territory, known to the par- 
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ties to be $uch at the time of the execution of the lease, and the failure 
to procure the laying of a pipe line within the term named in the lease, 
is in no wise chargeable to the delay or default of the lessee in the de- 
velopment of the territory to such an extent as would justify a pipe 
line company in making this expenditure. 

[4] It is the claim of the appellee that this well will produce oil in 
paying quantities, if it is connected with other wells having like pro- 
duction, to a central pumping power ; but that claim can avail nothing, 
in view of the fact that at the end of the term no oil was being produc- 
ed in any quantity. It also further appears that appellant has not 
drilled other wells upon these premises, with which this well can be 
connected for pumping purposes in order to obtain a paying pro- 
duction. The provision in this lease is that oil shall be found in paying 
quantities on these premises, not* on some other premises, and there- 
fore the economy in operation that may be possible by pumping it in 
connection with wells on other premises is not controlling in the de- 
termination of that question. That is m£lde clear by the further pro- 
vision of the lease that "in case no paying well is drilled on said prem- 
ises within three years from date, this grant shall be null and void." 
Therefore the question of whether oil has been found in paying quan- 
tities upon these premises must be determined from the actual condi- 
tions that existed upon the leased premises, and not on other premises, 
at the expiration of the three-year term. 

[5] There is considerable evidence in this record tending to show 
that, when this test well was drilled and before it was shot, it indicated, 
in the opinion of witnesses, that it would produce from one to two 
barrels a day. This evidence must be wholly disregarded. This test 
well was to be drilled for the specific purpose of determining to a 
certainty just what amount of oil it would produce. The mere drilling 
of the well was not the test contemplated by the contracting parties. 
In addition to that it is necessary, where the showing of oil is so 
slight as to make it questionable whether it is in paying quantities or 
not, to make an actual test by pumping, storing, and measuring for a 
time sufficient to determine definitely the real capacity of the well, so 
that the answer to that question will no longer depend upon opinion 
or conjecture. 

[8] There is no satisfactory evidence in this record tending to prove 
the actual production of this well during the time it was pumped. It 
does not appear that the oil was pumped into a tank or other receptacle, 
so that the quantity thereof could be actually measured. A number of 
witnesses, who were present during part of the time that this well was 
being pumped, testified that they saw no oil whatever pumped there- 
from, but only water. Mr. Pruitt, the president of the Union Gas & Oil 
Company, stated in his affidavit that — 

"We pumped It one day, and then pumped it the next morning. ♦ ♦ • 
This morning showed that the weU would pump at least two barrels per day, 
and I believe that pumping it awhile would increase that somewhat'* 

It is not clear, from his affidavit, whether he was actually present at 
the time this well was pumped ; but, whether he was present or not, it 
is evident that his statement in reference to the production of oil from 
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this well is a mere estimate, and not an actual measurement of the 
quantity produced. Nor is it clear upon what theory he bases his be- 
lief that pumping it for awhile would increase that production, especial- 
ly in view of his evidence on cross-examination to the effect that other 
wells in that field decreased instead of increased their production in a 
few weeks after pumping commenced. It is clear, therefore, from all 
of the testimony in this case, that this test well on the Rice farm was 
not pumped for a sufficient length of time to determine with any de- 
gree of certainty the amount of oil it would produce after it had set- 
tled down to its normal capacity, nor is there any evidence in this 
record from which a court can find that oil was found on these prem- 
ises in paying quantities within the three years, or was being found in 
paying quantities at the end of the three-year term named in the lease, 
even though the failure to produce and market the same, in order to 
furnish a revenue to the lessor in payment for the burden upon her 
land, were excused upon the theory that through no fault of the lessee 
there was, at that time, no pipe line connecting this field with a market. 
[7] The court having reached this conclusion, the question of aban- 
donment is not important to the determination of this case. However, 
there is some evidence tending to establish abandonment by the lessee. 
The removal of thje rig and water tank to another lease, in connection 
with the failure to develop within a reasonable time by drilling other 
wells upon this property, tend strongly to prove that the lessee had 
abandoned this lease, and that if it had any intention whatever of re- 
turning thereto it was merely the intention of connecting this well to 
a central power operating wells on adjoining leases. It also appears 
from the evidence in this case that a number of wells were drilled by 
appellant on adjoining leasefl, that these wells produced more oil than 
the well on* the Rice lease, and that these wells were pumped, at least 
occasionally, and the oil stored in tanks until pipe line connections 
could be made. 

There is- also evidence in this record to the effect that it is neces- 
sary to pump wells in this field occasionally in order to protect them 
from the injurious effect of water, whether salt or fresh water, and that 
y water left standing in a small well in this territory for a period of six 
' months would ruin it. This evidence, taken in connection with the 
fact that tihis well was not pumped, except immediately after it had 
been shot, for a period of about 17 months, would seem to be conclu- 
sive of the fact that appellant had abandoned this lease entirely. At 
least the failure to protect the well and the failure to further develop 
the lease, or to produce any oil whatever theacfrom, within the three- 
year term, considered together, would not seem to permit of any other 
logical conclusion. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 
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KRAMER et al. V. HARSCH. 

(Circuit Court of Appeals, Third Circuit February 23, 1922.) 

No. 2788. 

1. Sale$ 4®=»8l (I)— Statement seller eould deliver within stated time la not aoraa- 

ment to do so. 

Statement of seller of sugar that he could deliver within seven days is 
not equivalent to a statement that he would make sudi delivery, and 
does not establish a promise to do so. 

2. Evidenee ^=9441(1), 461(1)— Evidence of parol agreement InadmissiMa to 

vary written contract or show parties' Intent. 

In the absence of fraud, accident, or mistake, parol evidence is not ad- 
missible to vary or contradict the terms of a written Instrument by 
showing the intent of the parties or their real agreement to be different 
from that expressed in the writing. 

3. Evidence ^=»397(2)— Oral neeotiations are merged In written contract. 

The execution of a written contract supersedes and merges all oral 
negotiations concerning its terms, and the whole engagement of the par- 
ties is presumed to have been reduced to writing. 

4. Evidence 9s»442 (6)— Written contract of sale held to exoluda oral evidence 

ot aoreement for delivery. 

Where a complete contract for the sale of sugar was contained in tele- 
grams and letters exchanged between the parties after the seller had 
refused to accept an order by telephone and none of the correspondence 
specified a time for delivery, oral evidence that the seller agreed to de- 
liver within seven days is inadmissible. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by A. K. Harsch against Max Kramer and another, partners 
trading as the Kramer-Horn Company. Judgment for plaintiff, and 
defendants bring error. Reversed, and new trial granted.- 

J. D. Wetmore, of New York City, and Stonecipher & Ralston, of 
Pittsburgh, Pa. (Frank W. Stonecipher, of Pittsburgh, Pa., of coun- 
sel), for plaintiffs in error. 

Charles A. O'Brien and Thomas H. Hasson, both of Pittsburgh, Pa., 
for defendant in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and THOMP- . 
SON, District Judge. 

DAVIS, Circuit Judge. A. K. Harsch, plaintiff below, brought suit 
in the common pleas court of Allegheny county against Kramer and 
Horn, who removed the case to the District Court. 

The evidence disclosed the following facts: On or about July 1, 
1920, plaintiff, a resident of Pittsburgh, wrote to the Harlem Sugar 
Company of New York for quotations on sugar. The letter was re- 
ferred to defendants, who telegraphed plaintiff that they could "ship 
immediately three cars of seven hundred bags each car at twenty-four 
seventy-five, f . o. b. New York. Letter credit terms." On receiving 
this telegram plaintiff called by phone the defendants, who told her 
that, if she desired to place an order, it must be by letter or telegram. 
Thereupon plaintiff wrote the defendants that she would purchase three 

^=»For otber cases see same topic A KBT-NUMBER in tM Key-Numbered Digeata A Indezea 
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cars, and, instead of letter of credit for entire amount, she would pay 
15 per cent, on signing contract and balance on draft with bill of lading 
attached. Defendants telegraphed that this arrangement would be satis- 
factory, and on July 6, 1920, plaintiff telegraphed : 
•'Wire receiyed. WUl accept three cars. WiU mail check immediately." 

On the following day defendants wrote plaintiff stating that on re- 
ceipt of her check for IS per ceiit. of the purchase price they would 
book her for "two thousand one hundred (2,100) bags of American 
Yefined fine graniilated sugar, prompt shipment, at $24.75 per hundred 
pound bags, f . o. b. New York, net cash upon presentation of sight 
draft with bill of lading attached.'* Plaintiff sent check for $2,677.50^ 
which was 15 per cent, of the purchase price of one car. This car was 
shipped and paid for. Plaintiff was unable to raise 15 per cent., or 
$5,355, on the other two cars. Accordingly they changed the terms, 
and it was agreed that plaintiff should deposit $4,000, or $2,000 on each 
of the remaining two cars, but she was unable to do this, and later 
sought to have the terms of a contract of sight draft with bill of lad- 
ing attached, which she had with the city of Pittsburgh, substituted, 
but the defendants would not agree to this. 

On July 19, 1920, she wired defendants, "Outside of present order 
can you furnish me sugar at twenty-three fifty." A telephone con- 
versation took ^ace between them that day, and exactly what was said 
is in dispute. The following day she telegraphed the defendants $3,- 
000, and three days later she sent check for $1/XX). On receipt of the 
$3,000 defendants shipped two cars of sugar, and upon her statement 
over the phone on July 23, 1920, that the $1,000 check had actually been 
mailed, they sent another car. Defendants allege the $4,000 applied to 
the purchase price of the two cars on the original contract, and that 
they shipped another car on the new contract because she was badly 
in need of sugar and promised to pay for it on arrival. 

The sugar did not arrive in Pittsburgh until August 5, 1920. The 
city of Pittsburgh had at this time canceled its contract with the plain- 
tiff, who on the following day refused to take any of the sugar, and de- 
fendants sold it in the open market. Plaintiff demanded the return of 
the $3,000 td^^aphed on July 20th, she having already stopped pay- 
ment on the $1,000 check mailed on July 23d. The defendants refused 
to return it, and the plaintiff issued a foreign attachment against the 
money due them from the H. J. Heinz Company, which purchased the 
sugar. 

In her statement of claim the plaintiff alleged that on July 9, 1920, 
she entered into an oral contract with the defendants for three car- 
loads of sugar to be shipped promptly and delivered in Pittsburgh with- 
in seven days from the date of the contract, and that they failed to 
make delivery within the seven days and caused the loss of which she 
complains. 

The defendants absolutely denied the making of an oral contract, and 
set out the foregoing letters and telegrams which they contend con- 
stitute the written contract. They alleged performance of the con- 
tract and set up a counterclaim for damages for plaintiff's refusal to 
accept and pay for the sugar. 
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There are quite a number of assignments of error, but all of them 
may be reduced to the one question of whether or not the contract was 
a written contract and should have been so determined by the court. 
If it should not have been so held as a matter of law, it was properly 
left to the jury to determine whether or not it was oral or partly oral 
and partly written. 

After the plaintiif 's inquiry was referred, by the Harlem Sugar Com- 
pany, to the defendants, who wired plaintiff on July 2, 1920, that they 
could "ship immediately three cars of seven hundred bags each car at 
twenty-four seventy-five, f . o. b. New York," a conversation over the 
telephone took place in which the plaintiff alleges that the defendants 
said : 

"They could make deliveries to me in Pittsburgh within seven days." 

She further testified that the defendants in that same conversation 
said : 

"If I wanted any sugar to put it Jn writing, a letter or teletprram, preferably 
a telegram ; that they would take no orders over the telephone. I told them 
I would, and I immediately wired them/* 

Again, referring to that conversation over the telephone, plaintiff tes- 
tified that defendants said to her : 

"They accepted no order by telephone; I would have to send tiiem a 

letter." 

Pursuant to that statement of the defendants, plaintiff on the next 
day, July 3, 1920, wrote the following letter to the defendants : 

''Tour wire received this a. m. In answer wiU purchase three cars Am. 
refined you quoted, being too late to make any arrangements to-day, will 
advise you Tuesday a. m. Further, instead of letter of credit, for entire 
amount will pay, say, about 15 per ceit of the purchase, on signing of con- 
tract or confirmation of order; balance you to draw <m me with bill of lad- 
ing attached. Would really like to know something more about you, or to 
whom I am intrusting my money. I deposit in Seaboard National Bank, 
N. T. Would your bank give reference to Seaboard National. Will be pleas- 
ed to do business with you in the future if business relatlona are satisfactory. 
Thanking you most kindly, I am," etc. 

We are of opinion that these letters and telegrams constitute the con- 
tract as to the three cars. It was modified, however, in one particular — 
$2,000 was to be deposited instead of $2,677.50, or 15 per cent. But 
this change was made by telegram in accordance with the original de- 
mand of defendants. 

[1] The only evidence in the case in support of the allegation in the 
statement that there was an oral contract for the delivery of the sugar 
within seven days is the testimony of the plaintiflF that the defendants 
stated at the first telephone conversation, before the contract was made, 
that "they could make deliveries to me in Pittsburgh within seven 
days." This was repeated by Mr. Kramer, she testified, on July 10, 
1920, when he was in Pittsburgh. 

It will be noted that the plaintiflF does not anywhere say that defend- 
ants agreed to deliver sugar in Pittsburgh within seven days. All that 
the defendants said, according to her testimony, was that they could, 
not that they would, make deliveries in Pittsburgh within seven days. 
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There is a vast difference between could and would, and there is no 
testimony that they said the3r would. If the defendants did say that 
they could make deliveries within seven days, these words are insuffi- 
cient to constitute an oral contract under the evidence in this case. 

[2] If, however, the defendants had said that they would make de- 
livery of the sugar in Pittsburgh within seven days, in the face of the 
letters and telegrams, both before and after the time the oral contract 
is alleged to have been mad6, this testimony would have been incom- 
petent and inadmissible. In the absence of fraud, accident, or mistake, 
none of which is charged here, parol evidence is not admissible to vary, 
add to, modify, or contradict the terms or provisions of the written 
instrument by showing the intentions of the parties or thdr real 
agreement with reference to the subject-matter to have been different 
from what is expressed in the writing. De Witt v. Berry, 134 U. S. 
306, 10 Sup. Ct. 536, 33 L. Ed. 896; Richards v. Shipley, 257 Pi. 134, 
101 Atl.'456; Williams v. Notopolos, 259 Pa. 469, 103 Atl. 290; 22 
Corpus Juris, 1098. 

[4] The execution of a contract in writing supersedes and merges 
all oral negotiations or stipulations concerning its terms with reference 
to the subject-matter. The whole engagement of the parties and the 
extent of their undertaking is presumed to have been reduced to writ- 
ing. Insurance Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674; Ryan v. 
Ohmer, 244 Fed. 31, 156 C. C. A. 459. The letters and telegrams fully 
set forth the contract between the parties and the extent of their un- 
dertaking. It was to avoid just such a situation as has arisen that the 
defendants insisted that plaintiff make her order by letter or telegrarn. 

[4] This written contract was definite and complete, and the evi- 
dence shows that from beginning to end the parties were acting under 
its terms, and not those of the alleged oral contract. The conversations 
over the telephone, whatever they might have been, were merged in the 
letters and telegrams constituting the contract, and it was error to sub- 
mit to the jury the question of whether the contract was written, oral, 
or partly written and partly oral. This question should have been de- 
cided by the court as a matter of law. Plaintiff savs that the vital 
part of the transaction was the time within which delivery could be 
made. In view of that statement, it is significant th^t there is not a 
hint about it in any letter or telegram. Before the price of sugar went 
down and the plaintiff refused to take and pay for the sugar, every let- 
ter and telegram is as silent as the tomb as to the time within which 
delivery was to be made. We are constrained to hold that substantial 
error was committed in the trial. 

The judgment of the District Court will therefore be reversed, and 
a new trial granted. 
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GILLETTE SAFETY RAZOR CO. V. DAVIS, Director Qeneral Of Railroads. 

(Circuit Court of Appeals, First Circuit February 21, 1922.) 
No. 1531. . 

1. Carriers ^=» 1 59 (I)— Limitation in bill of lading of time for giving notice, filing 

claim, and commencing suit for loss or damage, held bar to recovery, except 
for negligence through delay, or in loading or unloading, or In transit. 

Act March 4, 1915, c. 176, § 1 (Comp. St f 86(Ma), reqalrea a carrier to 
issue bills of lading, makes it liable to the lawful holder thereof for any 
loss, damage, or injury to the property caused by it or by any common 
carrier to which the property may be delivered, and makes it unlawful to 
provide by rule, contract, regulation, or otherwise a shorter period for 
giving notice of claims than 90 days, and for the filing of daims of a 
shorter period than 4 months, and for the institution of suits than 2 years, 
"provided, however, that if the loss, damage, or injury complained of was 
due to delay or damage while being loaded or unloaded, or damaged in 
transit by carelessness or negligence, then no notice of claim nor filfns; 
of claim shall be required as a condition precedent to recovery." Held 
that, where a bill of lading contained limitations on the time for giving 
notice, filing of claim, and commencement of suit, all valid under the 
statute, a failure to act within the time so limited is a bar to recovery 
against the carrier except for negligence, either through delay, or in 
loading or unloading, or in transit. 

2. Carriers ^s» 1 32— Burden of proving negligence In loss of goods rests on 

piaintHf. 

Where liability of a carrier for loss of goods depends on its negligence, 
the burden of proving negligence rests on plaintiff, and while nondelivery, 
without excuse, is at common law regarded as making a prima facie 
case of negligence, where it appears that the goods were stolen, and the 
circumstances attending the theft as shown do not authorize an infer- 
ence of lack of reasonable precaution, plaintiff must go forward with the 
evidence. 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action at law by the Gillette Safety Razor Company against James 
C. Davis, Director General of Railroads. Judgment for defendant, and 
plaintiff brings error. AflSrmed. 

Eugene M. Schwarzenberg, of Boston, Mass., for plaintiff in error. 

Austin M. Pinkham and Pinkham & West, all of Boston, Mass., for 
defendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is a writ of error prosecuted by 
the Gillette Safety Razor Company from a judgment in the District 
Court for Massachusetts in favor of the defendant, James C. Davis, 
Director General of Railroads. The transactions out of which the suit 
arises took place between the plaintiff and the American Railway Ex- 
press Company at a time when the latter was under federal control. 

The plaintiff's declaration contains five counts in contract and five in 
tort for negligence. In the counts in contract the plaintiff alleges that 
the defendant is a carrier of merchandise for hire; that on the 11th 
day of March, 1919. it received merchandise from the plaintiff to the 
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value of $ , which it agreed to deliver the plaintiff or its agents 

at New York, N. Y., and for which it was paid compensation ; but that 
the defendant failed to deliver said merchandise to the plaintiff in New 
York, N, Y., wherefore the defendant owes the plaintiff the value of 
said merchandise, with interest thereon from March 13, 1919, to date 
of demand. In the counts in tort it is alleged : 

'That the defendant is a carrier ^transferring merchandise for hire, and 
that on the 11th day of March, 1919, it delivered to the defendant merchandise 

of the value of $ ; that the defendant carelessly anil negligently handled 

safd merchandise, so that the same was stolen, wherefore the defendant owes 
the plaintiff the value of said stolen merchandise, with interest thereon.*' 

The defendant pleaded the general issue. And in a further plea it 
was stated that if the defendant received any merchandise for trans- 
portation as set forth in the plaintiff's declaration the same was received 
subject to the terms and conditions of the regular form of the American 
Railway Express Company's receipt, which terms and conditions were 
a part of tie company's rules and regulations applicable to and govern- 
ing its schedules of rates and charges all duly filed with the Interstate 
Commerce Commission and then in full force and effect, and further 
subject to contracts in writing containing or making reference to said 
terms and conditions, which were accepted and Agreed to by the plain- 
tiff; that among the terms and conditions of the company's regular 
form of express receipt was the following : 

"7. Except where the loss, damage, or injury complained of is due to delay 
or damage while being loaded or unloaded, or damaged in transit by careless- 
ness or negligence, as conditions precedent to recovery claims must be made 
in writing to the originating or delivering carrier within fonr months after 
delivery of the property, or, in case of failure to make delivery, then within 
four months after a reasonable time for delivery has elapsed, and suits for 
loss, damage, or delay shall be instituted 6nly within two years and one day 
after delivery of the property, or, in case of faUure to make delivery, then 
within two years and one day after a reasonable time for delivery has 
elapsed." 

And the defendant further alleged that the plaintiff — 

''did not comply with the conditions precedent to recovery, and did not make 
claim in writing within four months as required by said contracts, terms 
and conditions, rules, and regulations, and that therefore the defendant is not 
liable." 

The case was tried by the court upon an agreed statement of facts, 
no other evidence being taken, with the right in the court to draw in- 
ferences therefrom and make findings thereon. 

In the EKstrict Court rt was found : 

**That the goods in question, for the loss of which this action is brought, 
were received by the defendant for transportation from Boston to New York 
under a bill of lading which in legal effect embodied the terms and provisions 
of the established form. The goods reached the defendant's receiving plat- 
form in New York, from which they would, in the ordinary course of busi- 
ness, have ben loaded on trucfes for delivery to the consignee, but they were 
stolen from the platform before being placed upon the trucks." 

It also found that at the time of tHb theft the goods were not being 
loaded or tmloaded, and that the theft was not due to n^ligence on the 
part of the defendant 
278 F.— 55 
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It also appeared that the goods were received by the defendant for 
transportation to New York March 11, 1919, and that a reasonable time 
for their delivery to the plaintiff in New York was not later than March 
15, and that the 4 months allowed under the agreement contained in sec- 
tion 7 of the bill of lading and the Act of March 4, 1915 (38 Stat. 1196, 
c. 176, § 1 [Comp. St. §§ 8592, 8604a]), witlun which. the plaintiflf 
should have given notice of claim to the defendant, expired July 15, 
1919,^ without the jlaintiflf having given such notice. 

In 'the argument of the cause the plaintiflf took two positions: (1) 
That the loss or damage occurred while the merchandise was being un- 
loaded, and that, if so, under the terms of section 7 of the bill of lad- 
ing and the proviso of the Act of March 4, 1915, the plaintiff was en- 
titled to recover in contract without showing that the unloading was 
carelessly or negligently done and without proof of notice; and (2) 
that it is enfitled to recover on the counts in tort for negligence, though 
no notice was given, it appearing that the defendant had received the 
goods for transportation and had failed to deliver them ; that failure 
to deliver was not only presiunptive evidence of negligence, but, in 
view of the state of the evidence, was conclusive proof of it. 

[1] The provisos of the Act of March 4, 1915, authorizing the pro- 
visions of section 7 oi the bill of lading, read as follows : 

"Provided further, that It shall be unlawful for any such common carrier to 
provide by rule, contract, regulation, or otherwise a shorter period for giving 
notice of claims than ninety days and for the filing of claims for a shorter 
period than four months, and for the Institution of suits than two years: 
Provided, however, that if the loss, damage, or Injury complained of was due 
to delay or damage while being loaded or unloaded; or damaged In transit by 
carelessness or negligence, then no notice of claim nor filing of claim shall be 
required as a condition precedent to recovery." Comp. St i 86(Ha. 

In the provisions of the act preceding the provisos a carrier, on 
receiving property for interstate transportation, is required to issue a 
receipt or bill. of lading therefor and is made — • 

**liable to the lawful holder thereof for any loss, damage, or Injury to such 
property caused by it or by any common carrier ♦ ♦ ♦ to which such 
property may be delivered," etc.* 

Reading the second above quoted proviso in connection with the lan- 
guage contained in the preceding provisions of the act, it is apparent 
that its true reading is : 

"That if the loss, damage or injury complained of was due to delay [in the 
delivery of such property] or [it was] damage[dl while being loaded or un- 
loaded or damaged In transit by carelessness or negUgence, then no notice of 
claim nor filing of claim shall be required as a condition precedent to re- 
covery." 

Thus read it is clear that Congress intended by the language of the 
act that the carrier should be responsible for loss occasioned the con- 
signee by the carrier's negligent delay, negligence in loading or unload- 
ing, and negligence in transit. In other words the liability imposed, 
where the required notice is not given, is for negligence, and as to these 
matters it differs in no material respect from tfie liability of a ware- 
houseman, who is liable for negligence only. Southern Railway Co. v. 
Prescott, 240 U. S. 632, 640, 36 Sup. Ct. 469, 60 L. Ed. 836. 
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At common law a carrier was liable for — 

**any loss or damage which resulted from human agency, or any cause not the 
act of God or the public enemy/* Adams Express Co. v. Cronlnger, 226 U. S. 
491, 809, 83 Sup. Ct 148, 158 (57 L. Ed. 314, 44 U R. A. [N. S.] 257). 

Under section 7 of the bill of lading, as authorized by the Act of 
March 4, 1915, the carrier is liable for any loss or damage resulting 
from human agency, or some cause not an act of God or the public 
enemy, in case the consignee has given notice in writing of a claim of 
loss within four months after delivery of the property, or, in case of 
failure to make delivery, has given such notice within four months 
after a reasonable time for delivery has elapsed. And if the consignee 
has failed to give the requisite notice, the carrier is liable for negligent 
delay, if any, in delivering the property, or negligence while' loading or 
unloading it or in transit, resulting in the consignee's loss. 

[2] The plaintiff, however, claims that, inasmuch as it appears that 
the goods in question were intrusted to the defendant for transportation 
and that they were never delivered to the plaintiff, it is to be presumed 
from the fact of nondelivery that the plaintiff's loss was due to the de- 
fendant's negligence in unloading the goods or while they were in 
transit. But the answer to this contention is that while it was the duty 
of the defendant to have delivered the goods upon demand and its fail- 
ure to do so, without excuse, is at common law regarded as making a 
prima facie case of negligence, the fact of nondefivery does not suffice 
to show neglect where it appears that the goods were stolen and the 
circumstances attending the theft, if shown, do not authorize an in- 
ference of lack of reasonable precaution. Under such circumstances 
the plaintiff, being the party asserting negligence, has the burden of 
establishing it and must go forward with the evidence. The burden 
does not shift. Southern Railway Co. v. Prescott, 240 U. S. 632. 640, 
36 Sup. Ct. 469, 473 (60 L. Ed. 836). 

In that case the court, in dealing with a similar question, said : 

"It was explicitly provided that In case the property was not removed with- 
in the specified time it should be kept subject to liability 'as warehouseman 
only.' The railway company was therefore liable only in case of negligence. 
The plaintiff, asserting neglect, had the burden of establishing it This bur- 
den did not shift. As It is the duty of the warehouseman to deliver upon 
proper demand, his failure to do so, without excuse, has been regarded as mak- 
ing a- prima facie case of negligence. If, however, it appears that the loss 
is due to fire, that fact in itself, in the absence of circumstances permitting 
the inference of lack of reasonable precautions, does not suffice to slmw neg- 
lect and the plaintiff having the aflSrmative of the issue must go forward 
with the evidence. ♦ • ♦ In the present case, it is undisputed that the 
loss was due to fire which destroyed the company's warehouse with its con- 
tents including the property in question. The fire occurred in the early morn- 
ing when the depot and warehouse were closed. The cause of the fire did 
not appear, and there was nothing in the circumstances to Indicate neglect on 
the part of the railway company." 

See Washburn-Crosby Co. v. Johnston & Co., 125 Fed. 273, 60 C. C. 
A. 187; Cau v. Texas & Pacific Railway, 194 U. S. 427, 24 Sup. Ct. 
663, 48 L. Ed. 1053; 10 Corpus Juris, p. 377. 

Here the circumstances attending the theft, to the extent that they 
were shown, did not authorize an inference of fault on the part of the 
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defendant and, the plaintiff having failed to introduce evidence from 
which such inference could be drawn, the court below did not err in 
holding that the defendant was without fault. 

The judgment of the District, Court is afl&rmed, with costs in this 
court to the defendant in error. 



COMPANIA DE NAVEQACION INTERIOR, 8. A., V. BOSTON-VIRGINIA 

TRANSP. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit February 16, 1922.) 

No. 3721. 

1. Colilslon ^B»7I(2)— Tug held In fault for oolilslon between tew and anohoretf 

steamship. 

A collision between a steamehip anchored for loading near the edge of 
the channel of a river, leaving ample room in the channel for the passage 
of other vessels and 60 to 80 feet of shallow water between its stem and 
the bank, and a barge in tow of a tug, whidi attempted to pass between 
the steamship and the bank, held due solely to the fault of the tug. 

2. Collision ^S9 1 23— Vessel clearly In fault has burden of estaMlsblng fault off 

other vessel by dear evidence. 

Where one of two vessels in collision was clearly in fault, she has the 
burden of establishing the fault of the other by clear evidence. 

3. Collision ^=9129— Owner of Injured vessel entitled to recover ail expense neces- 

sary to restore her to former oondltlou. 

The owner of a vessel injured in collision through fault of another ves- 
sel held entitled to recover all expense necessarily incurred in restoring 
her to her former condition, including cost of survey, towing to dry dock, 
and dry docking. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern District of Texas ; Josei* C. Hutcheson, Jr., 
Judge. 

Suits in admiralty by the Boston- Virginia Transportation Company 
and the Freeport & Tampico Fuel Oil Corporation against the Com- 
pania De Navegacion Interior, S. A. From the decrees, both parties 
appeal. Reversed on appeal of the Boston- Virginia Transportation 
Company, and affirmed on other appeals. 

John Charles Harris, of Houston, Tex., for appellant and cross-ap- 
pellee. 

E. D. Cavin and Ballinger Mills, both of Galveston, Tex., and T. 
Catesby Jones, of New York City, for appellees and cross-appellants. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. [1] A collision occurred, about 8 o'clock 
at night, between the steamship L. V. Stoddard and certain barges then 
being towed by the steam tug Tomboyache, while the steamship was 
lying at anchor in the Panuco river a short distance below Tampico, 
Mexico, taking on a cargo of crude oil from barges alongside. The 
river at this point is between 1,000 and 1,200 feet wide, and the fair- 
way from 700 to 800 feet wide. The steamship had been anchored by 

^s»For other oases see same topic a KBT-NUMBBR in all KejoNumbered Digevti a lB4«Bii 
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a pilot near the left edge of the channel, and had swung towards the 
left bank, and was held athwart that part of the river by reason of 
being slightly aground in soft mud. In that position her stem was 
between 60 and oO feet from the left bank of the river. The water along 
the bank was shallow. Ahead of the steamship the channel was un- 
obstructed and su£Eciently wide and deep for safe navigation. The 
place at which the steamship was taking cargo was a loading place 
for vessels. 

The steam tug Tomboyache was proceeding down stream with three 
oil-laden barges, which she was pushing ahead end on end, and at- 
tempted to pass between the steamship aSid the left bank of the river, 
when one of the barges collided with and twisted and bent the ship's 
rudder and rudder plate. The Tomboyache was under contract with 
the Freeport & Tampico Fuel Oil Corporation to tow oil barges, and 
it was the intention to deliver one of the barges then in tow to the Stod- 
dard. The oil contained in it completed her cargo. The two other 
barges contained oil for other vessels nearby. 

The lights of the Stoddard were burning, and were seen by the mas- 
ter of the tug from the time he turned a bend in the river about three- 
eighths of a mile above where the Stoddard lay. There was ample 
space in the channel for vessels to pass. The tug carried a powerful 
searchlight which was hang played on the Stoddard and the space 
between her and the left bank of the river after the tug passed the bend 
in the river. 

Two original libels in personam were filed against appellant, the 
owner of the tug, one by the Boston- Virginia Transportation Company, 
the owner of the steamship L. V. Stoddard, and the other by her char- 
terer, the Freeport & Tampico Fuel Oil Corporation; the owner seek- 
ing to recover for the dsunage to the steamship, and the charterer 
seeking to recover for the loss t6 it of her use. The owner of the tug 
brought the chartaerer in to defend the suit brought by the owner of 
the steamship. The defenses set up by the owner of the tug were that 
the steamship was at fault, in that it obstructed the fairway, and that 
the charterer of the Stoddard, over the protest of the owner of the 
tug, insisted upon delivering one of the barges to the Stoddard imme- 
diately, refused to wait until daylight, and agreed that the charterer 
would be responsible for any and all damage which might be done to 
the steamship, the oil barges or the tug. By agreement, the cases were 
consolidated. 

The Stoddard was examined at Tampico, and it was considered safe 
for her to proceed to New Orleans, which she proceeded to do, and 
remained there for ten days. A survey was had, repairs made, and 
she was placed upon the dry dock. 

The master of the tug testified that the alleged agreement of indemni- 
ty was made in the pilot house in the presence of his son and the en- 
gineer of the tug. The representative of the charterer, while admit- 
ting the presence of the others in the pilot house, flatly contradicted 
this evidence for appellant. Neither of the other parties present at the 
time were called as witnesses. Several witnesses for appellees testi- 
fied that after the collision an attempt was made to force the barges 
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by the Stoddard, and the master of the tug, who was the only witness 
for appellant, made no denial. 

The court below rendered a decree in favor of the owner of the 
Stoddard for repairs and certain items of expense incurred, but re- 
fused to allow anything for the cost of dry-docking the steamship, 
amounting to $619.80; for the cost of towing to the dry dock at New 
Orleans, amounting to $55 ; for the cost of survey, amounting to $250.- 
72 ; or ifor the cost of the survey report, amounting to $50. A decree 
was also rendered in favor of the charterer, awarding to it $360 per 
day for seven days as damages for the loss of the use of the Stoddard. 

[2] It is contended by the owner of the tug that the Stoddard was 
at fault in anchoring and in remaining in such a position as to obstruct 
navigation, and that therefore her owner cannot recover, or in the 
alternative that the damages should be divided. But the evidence fails 
to show negligence upon the part of the Stoddard which in any degree 
contributed to the collision. There was ample space in the channel 
for other vessels to pass. On the other hand, the negligence of the 
tug was clearly established, and that negligence was the proximate 
cause of the collision. It was negligent to undertake to pass between 
the steamship and the bank of the river. When it became apparent 
to the Tomboyache that the Stoddard was aground, either <Mie of two 
courses could have been adopted to prevent the coUision: The tug 
could have been brought to a standstill, or it could have remained in 
the channel. Under these circumstances, the burden was upon the 
owner of the tug to make the fault of the anchored vessel clearly ap- 
pear. The Clarita and The Clara, 23 Wall. 1, 23 L. Ed. 146; The Vir- 
ginia Ehrman, 97 U. S. 309, 24 L. Ed. 890; The City of New York. 
147 U. S. 72, 13 Sup; Ct. 211, 37 L. Ed. 84; Eagle Oil Transport Co. 
V. Bowers Southern Dredging Co., 255 Fed. 52, 166 C. C. A. 380; 
The Europe, 190 Fed. 475, UrC. C. A. 307. 

The vessels held at fault in the cases cited by appellant were an- 
chored in the fairway in such manner as to obstruct the passage of 
other vessels. In this case the anchored vessel was only slightly, if at 
all, in the channel, and was not interfering with the passage of other 
vessels in the remotest degree. Of course, any agreement between the 
charterer and the owner of the tug could not affect the case of the 
owner of the Stoddard. 

We are of opinion that appellant failed to show by a preponderance 
of evidence that the assistant manager of the charterer of the Stod- 
dard agreed that his company would be responsible for any damage. 
It would have been a most unusual agreement. The testimony of the 
alleged parties to it was in direct conflict, and the appellant failed to 
corroborate the testimony of the master of the tug by that of his son 
and the engineer. 

[3] The owner of the Stoddard has filed cross-assignments of error, 
based upon the refusal of the court to allow for the costs of the sur- 
vey and report, and of the towage and dry-docking at New Orleans. 
We think these items should have been allowed. They were the direct 
result of the collision, and appear to have been incurred in putting the 
ship back into her former condition. In The Baltimore, 8 WalL 377, 
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19 L. Ed. 463, the Supreme Court, in laying down the rule to be fol- 
lowed in such cases, said: 

" 'Restitutio in integrum' is the leading maxim in such cases, and where 
repairs are practicable the general rule foUowed by the admiralty courts in 
such cases is tha.t the damages assessed against the respondent shall be suffi- 
cient to restore the injured vessel to the condition in which she was at the time 
the collision occurred; and in respect to the materials for the repairs the 
rule is that there shall not, as in insurance cases, be any deduction for the 
new materials furnished in the place of the old, because the claim of the in- 
jured party arises by reason of the wrongful act of the party by whom the 
damage was occasioned, and the measure of the indemnification is not limited 
by any contract, but is coextensive with the amount of the damage.** 

The charterer by cross-assignments contends that the allowance to 
it for the loss of the use of the vessel for only seven days was inade- 
quate, and should have been made to cover a period of ten days. While 
the testimony shows that the Stoddard remained in New Orleans ten 
days, it does not appear that she was undergoing repairs on account of 
the injuries received in the collision for more than seven days. 

The decree is affirmed on the original appeal and on the cross-ap- 
peal of the Freeport & Tampico Fuel Oil Company, and reversed on 
the cross-appeal of the Boston- Virginia Transportation Company, 
and remanded for further proceedings not inconsistent with this 
opinion. 

Affirmed in part. 

Reversed in part. 



FONTENOT, Collector of Intenal Revense, ot al. v. ACCARDO, 
with four other similar oases. 

(Olrcuit Court of Appeals, Fifth Circuit February 15, 1922.) 

Nos. 3669-5671, 3715, 3720, 

1. TaxatioR «s> I— Penalties <d=»l— "Tax" and "penalty" distinguished. 

A "tax'* is a pecuniary burden laid upon individuals or property for 
the purpose of supporting the government, while a **penalty*' is in the na- 
ture of a punishment and is collectible usually by fine or by suit, and 
yet the latter may be termed a duty or tax, and still be a penalty. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Penalty; Tax— Taxation.] 

2. Internal revenue ^a»4^»"Tax" provisions In National Prohibition Aot are 

"penalties" whose enforcement may be enjoined. 

The so-called taxes or penalties prescribed by the National Prohibition 
Act, tit. 2, § 35, on account of the sale or manufacture of intoxicants, are 
merely additional penalties for violation of a criminal statute, and a suit 
to enjoin collection of such penalties does not fall within Rev. St. § 
3224- (Comp. St. } 5947), declaring that no suit for the purpose of re- 
straining the assessment or collection of any tax shall be maintained In 
any court. 

3. Internal revenne ^s>45— Provisions as to distraint under revenne law do not 

apply to penal provisions of National Prohibition Aot. 

The provisions of internal revenue laws relative to assessment and 
summary collection by distraint of internal revenue taxes are not appli- 
cable to the assessment and collection of the taxes prescribed by the 
National Prohibition Act, tit. 2, § 35, as additional penalties for violation. 

^s9For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests A Indexes 
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Appeals from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Bills in equity by Tom Accardo, by William Struvc, and by Sam 
M. Carlisi, against Rufus W. Fontenot, Collector of Internal Revenue, 
and another, and by William H. Kenny and by Frank Albano against 
Joseph H. Hynson, Collector of Internal Revenue, and another, to re- 
strain the collection of certain taxes and penalties assessed by the 
Commissioner of Internal Revenue under the National Prohibition 
Act. From decrees in favor of plaintiffs (269 Fed. 447), defendants ap- 
peal. Affirmed. 
No. 3669: 

Henry Mooney, U. S. Atty., and Wm. J. O'Hara, Asst. U. S. Atty., 
both of New Orleans, La., for appellants. 

Hugh M. Wilkinson and Arthur J. Peters, both of New Orleans, 
La., for appellee. 
No. 3670: 

Henry Mooney, U. S. Atty., and Wm. J. O'Hara, Asst. U. S. Atty., 
both of New Orleans, La., for appellants. 

Hugh M. Wilkinson,' of New Orleans, La., for appellee. 
No. 3671 : 

Henry Mooney, U. S. Atty., and Wm. J. O'Hara, Asst. U. S. Atty., 
both of New Orleans, La., for appellants. 

John R. Upton, of New Orleans, La., for appellee. 
No. 3715: 

Louis H. Burns, U. S. Atty., of New Orleans, La., for appellants. 

Edward Dinkelspiel, of New Orleans, La., for appellee. 
No. 3720: 

Louis H. Bums, U. S. Atty., of New Orleans, La., for appellant. 

Henry L. Landfried, of New Orleans, La., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Appellees, by separate bills of complaint, 
sought and obtained temporary injunctions against appellants, the 
former and the present collector of internal revenue, respectively, re- 
straining them from proceeding to collect by distraint proceedings 
certain assessments made against appellees in pursuance of section 35 
of the National Prohibition Act, 41 Stat. 305. The cases present the 
same questions of law and fact, and may be disposed of in one opinion. 

The bills in the first three cases aver that the assessments were based 
upon illegal sales of liquor, while the bill filed by Kenny alleges that 
the assessment was based upon the illegal manufacture of liquor. The 
bill filed by the appellee Albano is meager in its allegations, but enough 
appears to show that the assessment was based upon either the ille- 
gal manufacture or the illegal sale of liquor. In all of the cases iden- 
tical motions were made to dismiss, on the ground that the court was 
without jurisdiction, because of section 3224 of the Revised Statutes 
(Comp. St. § 5947), which provides : 

"No suit for the purpose of restraining the assessment or coUection of way 
tax shall be malntalBed hi any court" 
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The court held that the assessments were assessments, not of taxes, 
but of penalties, and that suits for the purpose of restraining the col- 
lection of penalties were not prohibited by section 3224. The opinion 
of the District Judge appears in 269 Fed. 447. 

The correctness of these rulings depends upon the proper construc- 
tion of section 35 of the National Prohibition Act, hereinafter, for 
brevity's sake, designated as the act, which is as follows: 

"All proTisions of law, that are inconsistent with this act are repealed only 
to the extent of such inconsistency and the regulations herein prOTlded for 
the manufacture or traffic in intoxicating liquor shall be conatmed as in ad- 
dition to existing laws. This act shall not relieve anyone from paying any 
taxes or other charges imposed upon the manufacture or traffic in such 
liquor. No liquor revenue stamps or tax receipts for any Illegal manufacture 
or sale shall be issued in advance, but upon evidence of such illegal manu- 
facture or sale a tax shall be assessed against, and collected from, the per- 
son responsible for such illegal manufacture or sale in double the amount now 
provided by' law, with an additional penalty of $500 on retail dealers and 
$1,000 on manufacturers. The payment of such tax or penalty shall give no 
right to engage in the manufacture or sale of such liquor, or relieve anyone 
f r<Hn criminal liability, nor shall this act relieve any person from any liabil- 
ity, civil or criminal, heretofore or hereafter incurred under existing law& 
The commissioner, with the approval of the Secretary of the Treasury, may 
compromise any civil cause arising under this title before bringing action in 
court ; and with the approval of the Attorney General he may compromise any 
such cause after action thereon has been commenced." 

None of the bills averred a tender of the so-called "tax," as distin- 
guished from the additional "penalty," and it may be assumed that 
the bills should have been dismissed if any part of an assessment au- 
thorized by the above-quoted section is in reality an assessment of a 
tax. 

The act was passed to meet a situation which was about to arise by 
reason of the complete change in policy due to the adoption of the 
Eighteenth Amendment. Theretofore, and while the government de- 
rived a large part of its revenue from taxes imposed upon the manu- 
facture and sale of liquor. Congress from time to time had enacted 
many laws for the purpose of protecting that revenue. A complete 
and effective, though complicated, plan had been perfected for the 
assessment and collection of taxes derived by the government from the 
liquor business, among which were provisions which authorized the 
Commissioner of Internal Revenue to make assessments and the col- 
lectors of internal revenue of the various districts to proceed after 
notice to collect taxes by stmimary distraint proceedings, not only out 
of the property immediately used in connection with that business, but 
out of any property real or personal possessed by persons engaged 
therein. 

The act of Congress, passed to enforce the Eighteenth Amendment, 
is a highly penal statute. It is not a revenue measure. Whatever 
charges still remain upon prohibited beverage liquors are imposed for 
the purpose of preventing the manufacture and sale thereof. Many 
provisions of the old laws which had proved useful in protecting rev- 
enue can be used effectively in preventing violations of the prohibitory 
act, and hence we find that section 35 repeals the revenue laws only 
tn so far as they are inconsistent with the provisions of the act; but 
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the purpose of the old provisions changed upon their adoption by the 
new act» so that laws originally intended to protect revenue by the 
change became laws in aid of prohibition. 

The act is itself a complete piece of legislation. In broad and com- 
prehensive terms, title 2 deals exhaustively with the subjects of the 
manufacture, sale, and transportation of liquors for beverage purposes. 
By specific provisions it provides its own pimishments, forfeitures, and 
penalties. It makes violations of its requirements crimes, and makes 
punishable by fine and imprisonment every act that was so punishable 
under the revenue laws. It subjects to forfeiture or destruction all 
property forfeitable under the revenue laws, including liquor illegally 
possessed and apparatus designed for use in the manufacture thereof. 
It provides for the forfeiture of vehicles used in the transportation 
of liquor. 

It provides in section 35 for assessments on account of the illegal 
manufacture or sale of liquor. If this section authorizes a tax assess- 
ment, the collection of the tax may not be enjoined; but if it authorizes 
a penalty assessment, section 3224 is inapplicable and injunction may 
issue upon proper showing for relief. 

[1] A "tax" had been defined by the Supreme Court, in New Jer- 
sey v..Anderson, 203 U. S. 492, 27 Sup. Ct. 140, 51 L. Ed. 284, to be 
"a pecuniary burden laid upon individuals or property for the pur- 
pose of supporting the government," and in Houck v. Little River 
District, 239 U. S. 254, 36 Sup. Ct. 58, 60 L. Ed. 266, to be "an en- 
forced contribution for the payment of public expenses." A "penalty," 
on the other hand, is in the nature of a punishment (Helwig v. United 
States, 188 U. S. 605, 611, 613, 23 Sup. Ct. 427, 47 L. Ed. 614), and is 
collectible usually by fine or by suit. It may be termed a duty or tax 
and yet be a penalty. Its name does not determine its nature. 

There are important differences between the revenue laws and the act 
concerning the illegal manufacture and sale of liquor. Different 
punishments are imposed. Under Revised Statutes, § 3242 (Comp. 
St. § 5965), the minimum punishment imposed for each offense 
upon every person who carried on the business of a retail liquor deal- 
er without having paid his license tax was a fine of not less than $1,- 
000 nor more than $5,000, and in addition imprisonment for not less 
than six months nor more than two years. Under section 29 of the 
act one who manufactures or sells liquor is punishable for the first 
offense by a fine of not more than $1,000, or by imprisonment not ex- 
ceeding six months. In United States v. Yuginovich, 256 (J. S. 450. 
41 Sup. Ct. 551, 65 L. Ed. — , decided June 1, 1921, the Supreme Court 
said : 

**Id construing penal statutes, it is the rule that later enactments repeal 
former ones practically covering' the same acts, but fixing a lesser penalty." 

There is a vital difference also in the method of enforcing the col- 
lection of assessments. Distraint proceedings were not authorized un- 
der the revenue laws until notice had been given to the person claimed 
to be liable, and an opportunity afforded to pay the tax. The moderate 
penalty of 5 per cent, could be assessed only upon failure to pay the 
tax within 10 days after notice. Under section 35 of the act no notice 
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is required to be given or opportunity afforded to pay the so-called tax 
before the assessment of a penalty in a considerable amount is au- 
thorized. 

While under the revenue laws one claimed to be liable had no means 
of preventing the government from collecting a tax imposed upon him, 
yet it was provided by section 3226 that he could recover back by suit 
a tax illegally assessed and collected. But it is not contemplated by any 
provision of law that one who is forced to pay an illegal penalty can 
recover it back by suit. Nor is it the law that a penalty as such is col- 
lectible by distraint proceedings. Section 3213 (Comp. St. § 5937) 
makes it the duty of collectors to sue for the collection of penalties 
and forfeitures, and opportunity is thus afforded for a hearing and 
defense. 

The fact that section 35 of the act does not provide for notice is 
persuasive that it was intended to assess penalties, to be enforced in 
the usual way by fine or by suit. If it had been intended to assess 
taxes, no doubt a requirement of notice before distraint, levy, and sale 
would have been provided in order to give opportunity to be heard. 
In Central of Ga. Ry. Co. v. Wright, 207 U. S. J27, 28 Sup. Ct. 47, 
52 L. £d. 134, 12 Ann. Cas. 463, it was held that a system of taxation 
by statute in Georgia, as construed by the highest court of that state, 
which did not allow the taxpayer an opportunity to be heard as to the 
valuation of his property, though not returned by him, except upon 
allegations of fraud or corruption, did not afford due process of law : 
and it is stated in the opinion that — 

"Somewhere during the process of the asflessment the taxpayer mnst have 
an opportunity to be heard, and that this notice must be provided as an es- 
sential part of the statutory provision and not awarded as a mere matter of 
favor or grace." 

It was held by the Supreme Court in United States v. Yuginovich, 
supra, that Congress has the power to tax liquors, notwithstanding their 
production is prohibited and punished, and that in the passage of the 
act it manifested "the intention to tax liquors illegally as well as those 
legally produced." The opinion in that case was dealing with an indict- 
ment charging violations of sections 3257, 3279, 3281, and 3282 of 
the Revised Statutes (Comp. St. §§ 5993, 6019, 6021, 6022), and the 
court held that the prosecution would not lie, because the sections 
named had been supplanted by the Eighteenth Amendment and the 
provisions of the act. 

It will be qoted that section 35 of the act authorizes an assessment 
not upon liquor, but upon the illegal manufacture or sale of liquor. 
That is made clear by the provision that payment of the tax 
or penalty shall not be made in advance, and when made shall give 
no right to engage in the manufacture or sale of liquor. A license to 
engage in the business of a manufacturer of liquor, of in that of a re- 
tail liquor dealer, cannot any longer be obtained. The act so declares, 
and a license for such a business would be inconsistent with the whole 
purpose of the Eighteenth Amendment. A license tax is something 
which one who engages in a lawful business or occupation may be 
obliged to pay. When the occupation is made unlawful, the license tax 
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thereon is no longer collectible, but is repealed. The act does not any- 
where levy any taxes, and its whole purpose is inconsistent with the 
theory that it was intended to continue license taxes upon manufacturers 
or retail liquor dealers. Section 35 is consistent with the general pur- 
pose of the act to prohibit, to punish, to forfeit, and to assess penalties. 
We do not think, ttierefore, that the assessments here involved were tax 
assessments. 

There is much conflict in the decisions upon the effect of the act 
on the revenue laws. It has been held that it operated to supersede 
the sections of the Revised Statutes mentioned below in the following 
cases: U. S. v. Yuginovich, U. S. Supreme Court, June 1, 1921, supra 
(sections 3257, 3279, 3281, 3282) ; U. S. v. Yuginni (D. C.) 266 Fed. 
746 (same sections) ; U. S. v. Windham (D. C.) 264 Fed. 376 (sections 
3258, 3279, 3281, 3296) ; U. S. v. Statoff (D. C.) 268 Fed. 417 (sections 
3258, 3282); U. S. v. One Haynes Automobile (D. C.) 268 Fed. 1003 
(section 3450) ; Reed v. Thurmond (C. C. A.) 269 Fed* 252 (section 
3296) ; Ketchum v. U. S. (C. C. A.) 270 Fed. 416 (sections 3257, 3258, 
3260, 3279, 3342); U. S. v. One Haynes Automobile (C. C..A.) 274 
Fed. 926 (section 3450). 

On the other hand, it has been held that the sections named below 
were not superseded by the act in the following cases : U. S. v. Sohm 
(D. C.) 265 Fed. 910 (sections 3258, 3260, 3282) ; U. S. v. Turner (D. 
C.) 266 Fed. 248 (section 3296) ; U. S. v. Sacein Rouhana Farhat (D. 
C.) 269 Fed. 33 (sections 3258, 3260, 3279) ; U. S. v. One Essex Auto- 
mobile (D. C.) 266 Fed. 138 (section 3450) ; U. S. v. One Essex Auto- 
mobile (D. C.) 276 Fed. 28 (section 3450) ; The Tuscan (D. C.) 276 
Fed. 55 (section 3450) ; Reo Atlanta Co. v. Stem, 279 Fed. 422, decid- 
ed by Judge Sibley, January 16, 1922 (section 3450). 

The only sections involved in the foregoing decisions which it plaus- 
ibly can be argued were not covered by the decision of the Supreme 
Court in the Yuginovich Case are sections 3296 and 3450. 

It has been held, in cases similar to these, that injunctions will lie, 
in Thome v. Lynch (D. C.) 269 Fed. 995 ; and in Kausch v. Moore (D. 
C.) 268 Fed. 668. On the other hand, it has been held that injunc- 
tions will not He, in Ketterer v. Lederer (D. C.) 269 Fed. 153 ; in Lipke 
V. Lederer (D. C.) 274 Fed. 493 ; and in Pumilli v. Riordan (D. C.) 
275 Fed. 846. Regal Drug Corporation v. Wardell (C. C. A.) 273 Fed. 
182, is not considered in point. The complainant had a permit to 
sell industrial liquors, and attempted to enjoin the taxes assessed there- 
on as well as the penalties prescribed by the act. 

[2, 3] We are of opinion that the assessments involved in these cases 
were assessments of penalties and are not collectible by distraint pro- 
ceedings. Of course, the collection of penalties can be enforced by the 
methods and proceedings authorized by law. 

The decrees are affirmed* 
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HINES, Director General of BaOroMk^ el «L ▼. BUTLEB e4; aL 

(Ottcnlt Cknirt of Appeals, Fourth Otroolt November 1, 1921.) 

No. 1871. 



L 8lil|ipii% ^s»ll— JlegiiiailoiM for proteetioo of life and property api^ 
more otnogly to botA wtiieb is where U ean be impeeted ei^ery day. 

Where a steamship miming between Baltimore and Norfolk was prac- 
tically a ferryboat, and was In one of such ports every day, being ab- 
sent only at night, and hence was where It could be daily under inspec- 
tion o'f the owner, all regulations intended for the protection of human 
life and property apply more strongly thereto than to a boat whose stay 
in port ia only such aa may be after the termination of a voyage of more 
or less duration. 

%. Sblppiiig ^=s>208— Owner not fmmnne from liaMlity for jBre, where faists 
8fa0wed oonditioDs long eodating and wbidi dioidd have been provided 
against. 

Where there was such an entire absence of due preparedness and pre^ 
cautions to meet contingencies of fire on board a steamship, as well as 
such a total breakdown of discipline as to show that they were the in^ 
evitable and natural results of conditions long existing, which it was 
the duty of the owner to take proper measures to provide against, the 
owner was not exempt from liability under Rev. St. { 4282 (Comp. St 
f 8020), exempting the owner of any vessel from liability for fire, un- 
less caused by his design or neglect. 

•• Shipping ^=s>l^8-4)wner entitled to limit liabOtty for damage to property 
from fire eanaed by his negleel, wliere witfaont privity. 

Alttiough an owner of a steamship is liable for damages from fire under 
Rev. St i 4282 (Comp. St i 8020), because of his negligence, he is en- 
titled to limit his liability for the destruction of goods or merchandise 
to the amount of the value of the vessel and her freight then pending, 
tmder section 42S8 (section 8021), where the loss and damage occurred 
without his privity or knowledge. 

4. Shipping ^=s>307— ^Owner not entitled to limit liiMItty for damage to pas- 
Beagen from flro. 

Act Feb. 28, 1871, passed to provide for the better security of life on 
board steam vessels, and embracing Rev. St i 4403 (Comp. St § 8269), 
making vessels and their owners liable for the full amount of damage 
sustained by any passenger from fire happening through any neglect or 
failure to comply with the provisions of that title, etc., makes exceptions 
in favor of passengers to the general rule of limitation of liability con- 
tained in sections .4282 and 4283 (Comp. St Si 8020, 8021), and the 
owner is not entitled to a limitation of liability for damages sustained 
by passengers from fire, when due to his negligence. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in admiralty for limitation of liability by Walker D. Hines, 
Director General of Railroads, and another, against John H. Butler 
and others. From an adverse decree (264 Fed. 986), plaintiffs ap- 
peal. Affirmed. 

Certiorari denied 257 U. S. , 42 Sup. Ct 185, 66 L. Ed. . 

See, also, 266 Fed, 437. 

^ss>For other cases see same topic A KBT-Nt7M6EK in aU Key-Numbered Diceeti a Indesee 
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L. Vernon Miller and George Weems Williams, both of Baltimore, 
Md. (Marbury, Gosnell & Williams, of Baltimore, Md., on the brief), 
for appellants. 

George Forbes, George Washington Williams, J. Purdon Wright, 
and John Henry Skeen, all of Baltimore, Md. (John Phelps, John H. 
Richardson, Louis S. Ashman, Frank, Emory & Beeuwkes, William 
D. Roycroft, Eugene O'Dunne, Stewart & Pearre, Milton Roberts, and 
James U. Dennis, all of Baltimore, Md., and J. Winston Read, of 
Newport News, Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This is an appeal from a decree in ad- 
miralty of the District Court of Maryland, filed August 11, 1920. 
There is a large mass of testimony, but the general facts of the case 
are fully set out in the: opinion of the learned District Judge, filed April 
2, 1920. 

From the testimony and the opinion of the court it appears that 
the steamship Virginia belonging to the Baltimore Steam Packet Com- 
pany, which company was owned by the Seaboard Air Line Railway 
Company, was taken over by the government of the United States when 
it took over the rest of the property of the Seaboard Air Line Rail- 
way Company for operation tmder the war emergency statutes, and 
the steamships of the company were operated by die official Director 
General of Railroads, as was the railroad property. 

The steamship Virginia formed one of a line which plied on regu- 
lar trips between Baltimore and Norfolk, Va., carrying both passen- 
gers and freight. On the 23d of May, 1919, in the afternoon or eve- 
ning, a fire broke out on the Virginia, then on her way to Norfolk, 
which resulted in her practical destruction. Most, if nQt all, of her 
freight was consumed; her passengers were for^jed hastily to aban- 
don the ship, and some of them were drowned, although most were 
saved, and, of those who were saved, some of the survivors suffered 
injuries, more or less serious. They were able to rescue from the 
steamer only the clothes they had on, and whatever they could, xmder 
the sudden alarm, carry away in their hands. 

At the time of the loss of the steamer by fire, the weather was fair 
and the sea was calm. Had it been otherwise, there would have been 
in all probability much greater loss of life. From the testimony it 
appears that there was an entire lack of fire apparatus in proper con- 
dition to fight the fire, and also great lack of discipline and proper 
conduct on the part of the crew. None of the fire apparatus could be 
used. There does not appear to have been any one who knew how 
to do this, or put it in use, and there was, generally speaking, a total 
lack of discipline and method in attempting to make use of any ap- 
pliances that should have been in order, and in attempting to remove 
with safety and in order the passengers when it was necessary to 
leave the ship. 

It is not putting it to strongly to say that it appears from the tes- 
timony and the findings of the learned District Judge that there was 
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presented a most disgraceful condition in the necessary arrangemtots 
to protect the ship and passengers in case of fire, and the necessary dis- 
cipline and order whidi should exist for the removal of passengers 
from a ship threatened with destruction by fire. The conclusions of 
fact of the learned District Judge on this point arc entirely supported 
by the testimony. 

In the court below, libels were filed against the Director General of 
Railroads in personam by the owners of the cargo destroyed, for the 
value of their property, and by passengers, both for the value of their 
baggage lost, as well as for injuries inflicted on the passengers who 
escaped and for the deaths of such as lost their lives. Thereupon, on 
behalf of the Director General of Railroads, application was made for 
a limitation of liability under sections 4282 and 4283 of the United 
States Revised Statutes (Comp. St. §§ 8Q20, 8021). Upon the hear- 
ing below, the learned District Judge held that the evidence showed 
such neglect on the part of the owner of the vessel that he was not 
entitled to freedom from liability as provided *in section 4282; but 
that the Director General of Railroads was entitled to limit his lia- 
bility to the value of the vessel and her freight then pending under 
the provisions of section 4283, as against any property, goods, or mer- 
chandise shipped on the boat and destroyed in the fire. In other 
words, it was held by the District Court that the Director General of 
Railroads was not entitled to exemption from all liability under sec- 
tion 4282, because the testimony established that the fire was caused 
by the neglect of the owner. It was further held that, as against mer- 
chandise shipped for transportation, the Director General was enti- 
tled to limit his liability under the provisions of section 4283, because 
the loss and damage occurred without the privity or knowledge of the 
owner. 

With regard to the claims of passengers for loss of baggage, for per- 
sonal injuries, and for death, the District Court held that it appeared 
from the testimony that there appeared to have been a violation of the 
provisions of the statute in that the Director General of Railroads, 
the petitioner, had not seen to it that the rules and regulations of the 
act of February, 1871 (16 Stat. 440), providing for the better security 
of life on board of vessels propelled in whole or in part by steam, 
were not violated, and that under the provisions of section 4493 of 
the United States Revised Statutes (Comp. St. § 8269) the petitioner 
was not entitled to limit his liability, but was liable to the full extent 
for the full amount of the value of the baggage and to the extent of 
the injury to the passengers. From this decision this appeal has been 
taken. 

While the argument post hoc propter hoc does not apply for the 
establishment of the fact of negligence, yet it is manifest from the 
testimony that so appalling an absence of all ready preparation to meet 
a fire such as this was should rationally lead to the inference that 
there was precedent n^ligence on the part of some one and some fail- 
ure to observe the regulations prescribed to prevent such an occur- 
rence. 
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[1] In the present case, the Virginia was operated as one of a line 
which may be termed as analogous to a ferry line. It plied between 
Baltimore and Norfolk on regular trips, apparently, from the testi- 
mony, leaving Baltimore one night for Norfolk, and leaving Norfolk 
the next night to return to Baltimore. It was not the case of a sailing 
vessel or ocean steamship, which leaves for a voyage of more or less 
duration, and as to which the owner cannot do more than see, at the 
time it leaves the wharf for its voyage of uncertain duration, that it 
is staunch, seaworthy, and properly equipped. In the case of the 
Virginia, as in the case of any other ferryboat over waters of some 
length, the vessel was at a known point. It was in port every day, 
being absent only at night. If Baltimore was the home port, it was 
in Mtimore every other day; but, as Norfolk was equally a port 
in which refitting or inspection can be. done, it was practically in a 
jdace where it could be daily under inspection of the owner. 

It was a boat used for the purpose of transporting passengers be- 
tween these two points, and supposedly passengers upon every trip, 
and necessarily all of tiie regulations intended for the protection of 
human life and human property would apply more strongly to a boat 
of this character than to a boat whose stay in port is only as may be 
after the termination of a voyage of more qr less duration. The posi- 
tion of a ferryboat daily carrying numbers of passengers is quite dif- 
ferent from that of a mere cargo steamer, going to different ports as 
business may call it. 

[2] It is evident, from the facts found by the court below, that 
there was such an entire absence of due preparedness and precau- 
tions, with apparatus ready to be put into use to meet contingencies 
of fire, as well as such a total breakdown of discipline at the critical 
moment, as to show that they were the inevitable and natural results 
of conditions which had long existed, and which it was the duty of the 
owner of the vessel to take proper measures to provide against. It 
equally follows, from the testimony and the findings of the learned 
judge below, that the failure to take such necessary and proper pre- 
cautions to ascertain the existence of what was necessary in compion 
prudence to protect from such a casualty, and to see that provision 
was made against it, was negligence on the part of the owner, and 
that, that being the case, the petitioner is not entitled to exemption from 
liability as provided under the terms of section 4282. The evidence 
also established, as found by the judge below, that there was neglect 
or failure to comply with the provisions of title 52 of the United States 
Revised Statutes, and that the spread of the fire and the consequent 
loss and injury happened through such neglect or failure. 

[3] Without again repeating the decisions referred to by the EKs- 
trict Judge, we agree with him that, although the liability exists under 
section 4282, yet the owner is entitled' to limit that liability, so far as 
the destruction of any goods or merchandise shipped on such vessel 
is concerned, under the provisions of section 4283, to the amount of 
the value of the vessel and her freight then pending. 

.(4>}' With regard to the claims of the passcji^rs for injuries to 
person, and death injuries, and the loss of baggage, a different qucs- 
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tion is presented. The exemption from liability and the limitation of 
liability given in sections 4282 and 4283, United States Revised Stat* 
utes, are taken from the statute passed in 1851 (Comp. St. §§ 8020- 
8027) ; and, as has been often held, that statute, which was passed for 
the purpose of encouraging the building-up of the American marine, 
is to be liberally construed. 

In 1871, 20 years later, the act was passed to provide for the 
better security of life on board of vessels propelled in whole or in part 
by steam, and for other purposes. The very evident purpose of this 
act was to provide for the better security of passengers. It is admit- 
ted that the provisions of section 4282 apply only to goods and mer- 
chandise shipped for transportation and do not apply to passengers 
and their baggage. The last act of 1871 was expressly to apply to this 
purpose, and that contains the section now known as section 4493, Re- 
vised Statutes. 

It is difficult to resist the conclusion and the reasoning of the Cir- 
cuit Court of Appeals of the Ninth Judicial Circuit in the case of 
The Annie Faxon, 75 Fed. 312, 21 C. C. A. 366. Interpreting the 
provisions of the act of 1851 with those of the act of 1871, or sec- 
tions 4282, 4283, and 4493, together, the construction would appear 
to be that as they are statutes upon the same subject, that the earlier 
one creates a ^general rule of limitation of liability as then existing 
and the later statute proceeds to make exceptions for the better se- 
curity and in favor of passengers. The earlier act applies to all ves- 
sels ; the later act applies only as to affording better security of life 
on board of steam vessels, where the risk of fire may be greater. 

Without repeating here the different decisions referred to and ana- 
lyzed by the learned District Judge, it is sufficient to say that we 
concur in his conclusions, and find nothing in any decision of the Su- 
preme Court that would require a contrary holding. Nor do we find 
any ground for reversing the conclusion of the court below that the 
death of the passenger Caroline R. Taggert was due to the results of 
the^fire. 

The decision below is accordingly affirmed 



BRIDGEPORT BRASS CO. v. FORD MOTOR CO. 

(Circuit CkMirt of Appeals, Siztb Circuit F^mary 7, 1922.) 

No. 8688. 

Patents <(=>328— 1,125,229, for filler tube cap for automobilo radiators, helil void 
for lack of invention. 

The Webster patent No. 1,125,^9, for filler tube cap fOr automobile 
radiators, assuming that the patentee, and not defendant, was the origina- 
tor of the device, held void for lack of invention, as being merely for the 
reproduction in sheet brass of caps theretofore made In brass by casting 
without material change. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Andrew M. J. Cochrane, Judge. 

^soFor other cases see same topic ft KEY-NUMBBR in aU Key-Nvmbered DlgeBts ft Indexes 
278 F.— 56 
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Suit in equity by the Bridgeport Brass Company against the Ford 
Motor Company. Decree for defendant, and complainant appeals. 
Affirmed. 

Henry E. Rockwell, of New Haven, Conn. (Stuart C. Barnes, of 
Detroit, Mich., on the brief), for appellant. 

Homer C. Underwood and Otto F. Barthel, both of Detroit, Mich. 
(Barthel, Flanders & Barthel, of Detroit, Mich., on the brief), for 
appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of patent No. 
1,125,229, January 19, 1915, to William R. Webster, assignor to plain- 
tiff, on filler tube cap for automobile radiators. This appeal is from a 
decree finding the patent invalid and dismissing the bill. 

The alleged invention grew out of an order given by defendant to 
plaintiff for a large quantity of the filler caps which have been used on 
Ford automobiles for several years past. The defenses, so far as need 
be stated, are that defendant, and not Webster, designed the cap, and 
that there is otherwise lack of invention. The District Court found both 
of these issues for defendant. The patent contains four claims; the 
second and fourth being principally relied upon. The fourth claim, 
which is the most detailed, is as follows : * 

"As an article of manufacture, a filler tube cap comprising a cylindrical 
side wall, a dome-shaped top, and hollow wings struck up from the downward- 
ly slanting portion of the dome remote flrom the center thereof, and having 
substantially upright outer walls or edges adjacent the periphery of the cap, 
and upper edges or walls inclined downwardly toward the summit of the 
dome, substantially as described." 

This claim, in connection with the specification, clearly contemplates 
a cap formed from sheet metal. The other claims so specify in terms. 
The outstanding facts are these : 

For three years or more before the order in question defendant's 
filler cap was a solid sand casting of the size and general form of the 
sheet-metal cap in controversy. It had a cylindrical side wall, a dome- 
shaped top, four equidistant gripping wings projecting upwardly from 
the top of the dome, extending to a point remote from the center there- 
of ; their outer upright edges extending substantially to the periphery 
of the cap. In 1910 plaintiff, which was then manufacturing certain 
other automobile parts for defendant, designed a proposed filler cap 
having a flatly arched top overhanging the cylindrical portion, and so- 
licited from defendant an order therefor, which was refused. In 191 1 
plaintiff made another proposed design of cap for defendant — ^this one 
having an octagonal-shaped top. Defendant rejected tihis design also, 
refusing to accept anything not having the gripping wmgs of its device 
then in use. On April 30, 1912. plaintiff, through its traveling sales- 
man, took from defendant a written order for 19,000 caps, referred 
to as "brass stamping, sheet brass No. 14," and otherwise detailed. The 
caps made and delivered under this order form the subject-matter of 
the alleged invention. 
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• The patentee (Webster), who was plaintiflPs vice president and gen- 
eral superintendent of its plant, testified that he designed the cap in 
question. His testimony is unconvincing and unsatisfactory. It is 
established, and seems now to be conceded, that plaintiff made no 
drawings, nor even so much as a sketch of the cap, although careful 
drawings bad been made of both the 1910 and 1911 (rejected) designs. 
The only substantial explanation of this failure to make drawings or a 
sketch, attempted in plaintiff's brief, is that the cap was already patent- 
ed. In fact, patent was not applied for until nearly a year later, and 
did not issue until January 19, 1915. Plaintiff's mechanical superin- 
tendent, who made the sheet-metal cap, says that he was furnished no 
drawings, but thinks he was given a blueprint of defendant's drawing. 
He also says that Webster gave him one of defendant's cast caps and 
told him to reproduce it in sheet metal. There is no satisfactory evi- 
dence to the contrary. The statement of plaintiff's mechanical superin- 
tendent is persuasively su^^rted by the express reference in defend- 
ant's written order in question to "symbol T 1103B," which plainly 
means defendant's filler cap drawing so marked. This drawing, as 
produced upon the trial, is mariced "radiator filling flange cap * * * 
sheet brass— dead soft," etc., and is substantially, if not precisely, the 
design of the cap in suit. This drawing was originally made, as 
shown by notation thereon, March 13, 1909, and was revised on April 
13, April 22, and July 20, 1909, and on April 4, 1912, and September 
21, 1914 (the last date being after the order in question), and therefore 
the drawing alone does not necessarily prove that on April 30, 1912, 
it represented the sheet-metal design now shown. 

But there is other testimony supporting what seems the inhei"ent 
probability that the drawing referred to in the order given by defend- 
ant to plaintiff was of a cap of that character. The record is convince- 
mg that, when defendant adopted this filler cap for its model "T" car 
in 1907, it had designed and manufactured about 75 stamped metal 
caps, and put them experimentally upon a few of its cars; that they 
were not satisfactory, for the reason that they leaked to some extent ; 
and that for this reason the cast cap was soon after adopted. The 
drawing (T-1103) for a "yellow brass-casting" cap is produced, and 
shows tibe making of the original drawing December 15, 1907, and re- 
visions on August 8, August 10, and December 7, 1908; the last revi- 
sion being on March 17, 1909. This drawing differs but slightly from 
the design of the brass-casting cap furnished plaintiff by defendant as 
model for the sheet-metal cap; the difference being in the detailed form 
of the grippihg wings which extend from the dome. The nature of 
the revision of August 10, 1908, is shown in "drafting room record of 
changes" of that date (which we are satisfied relates to the filler cap), 
as follows: "Changed from brass stamping to brass casting and re- 
vised." The nature of the revision of July 20, 1909, of the drawing 
"T 1103 B" is shown by the "drafting room record of changes" as 
follows : "Removed note — use after first 2,500 cars" — ^which notation 
was upon the drawing, which, as already said, now shows the sheet- 
metal cap, and is in harmony with the change of August 10, 1908, re- 
tting to drawing "T-1103" showing the "yellow brass casting." 
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Moreover, defendant produced four samples of sheet-metel fUler 
caps, which are testified, by witnesses having apparent means of mowl- 
edge, to be samples of defendant's oripnal sheet-metal caps, referred 
to as antedating the brass casting cap. One of these caps in particular 
(Exhibit 17A) is identified as t^en at the time of givmg of testmony 
herein from an old "pump radiator," which was at an early penod (apjj 
parently about 1907 or 1908) superseded by the ^'thermo-siphon type. 
There is testimony tending to discredit the authenticity of each of these 
four samples; but whether or not, as to the others, the testiniony of 
identity will stand the rigid test required, the identification of Exhibit 
17A cannot well be discredited, except on the theory of willful perjury 
and active fraud, which does not commend itself to our judgment. In 
addition to the identification of 17A (as taken from the pump radiator) 
made by defendant's "foreman of the maintenance stock," there is the 
testimony of defendant's factory manager (since 1903) to the effect 
that the sheet-metal cap with struck-up lugs first made by defendant 
was substantially identical with' Exhibit 17A; also the testimony of de- 
fendant's present engineer (who was manager of the Keim Sfills, of 
Buffalo, until it was taken over by defendant in 1912, which company 
is testified to have made defendant's sheet-metal caps in 1907 and 1908) 
to the effect that Exhibit 17A is of the kind then made by Keim Mills. 

Taking into account the entire history of the case, both oral and writ- 
ten, including the drawings and the drafting room records of changes, 
we have no doubt that defendant actually designed and used sheet-met- 
al caps in 1907 and 1908 : that the use of such caps was suspended only 
because of their imperfect workmanship ; that defendant never aban- 
doned the intention to revert to the sheet-metal cap when it could get 
satisfactory manufacture th^eof , and that such preliminary and experi- 
mental use as was had was not an abandoned experiment within the 
applicable law; and while the identity of the old cap (Exhibit 17A) is 
not demonstrated beyond all peradventure, a careful consideration of 
the entire record impresses us that there is no good reason to doubt 
its authenticity. Defendant continued buying filler caps from plain- 
tiff for a year or two after the contract of April 30, 1912. Since that 
time it has bought from other manufacturers, including the Diamond 
Company. While the caps of these various manufacturers, so far as 
shown, including that of plaintiff and that of Exhibit 17A, are of the 
same general form and appearance, and fully meet the claims of the 
patent, the workmanship is not identical. Plaintiff's manufacture is, 
in that respect, readily distinguishable from that of either the Diamond 
Company or the manufacturer of the cap marked **H. E. R." ; there 
being testimony that the latter is inferior in workmanship to either of 
the other two. Exhibit 17A is likewise, to our'minds, readily distin- 
guishable in point of workmanship from either of the three last men- 
tioned. We find no satisfactory testimony as to its manufacture by 
any company from whom defendant is shown to have bought since 
it ceased buying of plaintiff. 

If however, we have given too much credence to the proof of iden- 
tity of Exhibit 17A, it is otherwise clear that no invention on Webster's 
part was involved in the design in question. So far as Webster's 



Digitized by 



Google 



BRIDGEPORT BRA8S 00. V. FORD MOTOR CO. 885 

(278 F.) 

participation in the manufacture of the sheet-metal filler cap from the 
brass casting modd is concerned, the only testimony that impresses 
us as of value is that of plaintiff's mechanical superintendent, who 
says that Webster gave him the brass-casting model and told him to 
"reproduce it in sheet metal, * * * and explained how he wanted 
it made" ; but there is no satisfactory evidence that such explanation 
related to anything. excq)t the purely mechanical methods involved in 
making the dies aiid the "cut and try" processes for reproducing the 
metal cap with struck-up lugs from the model of the cast cap. On 
the contrary, the testimony as to the nature of the problem presented 
is convincing that it involved only "cutting and trying," and that re- 
production in sheet metal of devices theretofore made in brass by cast- 
ing is an ordinary mechanical operation. 

But whether or not Webster or plaintiff's mechanical superintendent 
should, as between them, be credited with whatever invention might be 
thought to reside in the designing and construction of the cap in 
question, we think no invention whatever on the part of any one con- 
nected Willi plaintiff company is involved therein, even though chang- 
es in method of construction and form were involved, and although 
the sheet-metal construction possesses advantages over the cast-metal 
construction, due merely to the inherent advantages of the material 
used. In the last analysis, the conception involved merely the substitu- 
tion of sheet metal for cast metal. This change rendered the product 
cheaper, lighter, and stronger with respect to weight, but it did not 
change the mode of operation of the cap or otherwise increase its util- 
ity. It involved no new discovery of results to be secured by the change 
to sheet metal or of the properties of that substance. The patent is not 
for a design. Sheet-metal stamping was not only old, but it had be- 
come merely a mechanical art. We content ourselves with referring 
to several confirmatory decisions of this court. Stfrom Mfg. Co. v. 
Weir Frog Co., 83 Fed. 170, 27 C. C. A. 502; Drake Co. v. Brownell, 
123 Fed. 86, 88, 59 C. C. A. 216; Wise Soda Apparatus Co. v. Bishop, 
etc., Co., 240 Fed. 733, 736, 153 C. C. A. 531 ; Wagner v. Meccano, 
Ltd 246 Fed. 603, 607, 158 C. C. A. 573. 

The only respects in which the design of the sheet-metal cap can 
be said to differ appreciably from the cast-metal cap is that in the 
latter the dome is less flattened and the gripping wings are not car- 
ried above the plane of the top of the dome, and so the upper arm 
of the wing does not slant downward to meet the dome. If Webster 
devised anything, it was merely the idea of striking the wings up to 
a higher point ; but this, in our opinion, was not invention. It involved 
no substantial change in either means or result. Wagner v. Meccano, 
supra, 246 Fed. at page 608, 158 C. C. A. at page 579. He introduced 
no new idea of a gripping feature, and it is not clear that carrying 
the wings higher has materially added to the strength or effectiveness 
of the grip. For all that satisfactorily appears, the carrying of Web- 
ster's radial wings higher than in the cast sample was only incidental 
to methods employed in striking up from sheet metal. 

Throughout the record the sheet-metal cap of the patent is spoken 
of as substantially a reproduction of the cast metal cap. One of the 
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prominent witnesses for plaintiff compares defendant's cast cap with 
Exhibit 48 (which is one of the sheet-metal caps claimed by defendant 
to have been of a design antedating the cast cap) by saying, "It was 
a cap similar, but of cast construction, the lugs not being struck up on 
the top, but simply cast in a mold," and that defendant's cast cap "was 
of about the same appearance as the one used to-day, except that it 
was a casting, instead of a stamping, and that the ears on top of the 
cap were thiimer than the ears of the stamping, that is, in width 
across the base of the ear" ; and Webster, when asked to state the mate- 
rial differences between defendant's cast cap and the sheet-metal sam- 
ple, claimed to have been made by plaintiff and submitted to defend- 
ant as basis of the order, said, "It had hollow wings, instead of solid 
ones, thinner and lighter ; more highly finished." 

There is no claim that this sample differed materially, if at all, 
from the device of the patent. Other facts tending strongly to nega- 
tive invention are the delay in applying for patent, that it is not claimed 
that notice of the fact of application therefor was ever given defend- 
ant, either directly or by so stamping the manufactured articles, or 
that defendant had any knowledge of the application for patent until 
after its issue (January 19, 1915), and after it had for apparently a 
year or so been having similar caps manufactured by others. Under 
the circumstances which appear in this record, a conclusion that de- 
fendant is pirating the rights of plaintiff is against reason. 

It follows from these views that plaintiff's bill was rightly dismissed, 
and the decree of the District Court is accordingly affirmed. 



GERBER et al. V. SPENCER et al. 

(Circuit Court of Appeals, Ninth Circuit February 13, 1022. Rehearing De- 
nied March 2, 1922.) 

No. 3749. 

1. Seamen 4S=>33— Penalty for delay in paying waget Is proteoted by lien. 

The penalty for delay in paying wages of merchant seamen, Imposed by 
Rev. St. § 4529 (Comp. St § 8320), was Intended to compensate the seamen 
for the delay in securing payment, and is an incident to their claim of 
wages proper, protected by the lien for the wages. 

2. Seamen ^=>33— Insufficient tender of wages does not relieve from lialiillty. 

A tender of wages on behalf of a ship, which was InsufBcient to cover 
the amount of wages then earned and the penalty for delay in payment 
already accrued, is not sufficient to release the liability for penalties for 
delay in paying wages, under Rev. St. §{ 4529, 4680 (Comp. St. If 8320, 
8322). 

3. Seamen <$s»33— rinanclal difficulties of owner do not relieve from liability te 

pay wages and penalties. 

The fact that the owner of vessel was in financial difficulties does not 
relieve it from the obligation of paying wages when due, indndlng the 
extra pay. 

4. Seamen ($=:>33~Attempted assignment of freiglit to pay wages held not siiffl- 

eie»t to avoid penalties. 

An agreement by a ship's agent to assign to the proctor for seamen a 
portion of the freight sufficient to cover their wages was not sufficient to 
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prevent farther penalties A>r nonpayment of the wages, where the lAdpper 
had dealt with another agent of the ship as principal and paid the freight 
to mch agent, in whose hands it was attached. 

5. Seamen ^B»24-*Rightt of other oreditors are saboNhiate to wage olalm. 

The rights of other creditors of a vessel are subordinate to the daim 
for wages as a general rule. 

6. Admiralty ^==>37— Consolidation of Independent libels before tale Is not neces- 

sary. 

Where independent libels were filed, the junior one being by seamen for 
their wages, it was not illegal for the court to direct a sale of tbe vessel 
on such libel, and the payment of the proceeds into the registry of the 
court without consolidation of the libels, in view of Admiralty Rules, 
rule 40 (267 Fed. xvi), and District Court Bules, Northern District of 
California, rule 25. 

7. Seamen ^s»26»Exce88lve demand for wages held not to prejudice claimants of 

vessel. 

Claimants of a vessel were not prejudiced by the excessive demand of 
seamen for wages, where the amount demanded was not disputed by the 
owner of the vessel, which failed to take steps to meet the demand, and 
where the libel filed by the seamen correctly stated the wages due. 

8. Seamen ^==>l 7— Computation of dally wage as one-thlrtleth of monthly wage is 

oorrect. 

The action of the court in computing the daily wage of the seamen as 
one-thirtieth of their monthly wage was proper. 

9. Seamen ^=92(^--Deoree for seamen's wages can provide for payments, if trans- 

portation is not fnrnlshed. 

Where seamen were entitled to transportation baclc to their shipping 
port, a decree for their wages which provided that, if transportation and 
subsistence were not furnished, each libelant should receive the amount 
set opposite his name, was proi^r in form. 

Appeals from the District Court of the United States for the First 
Division of the Northefn District of California. 

Libel by Richard J. Spencer and others for wages, transportation, 
and subsistence, as seamen on the ship Benowa, owned by the Pacific 
Motorship Company, in which W. E. Gerber, Jr., and the anglo-Cali- 
fomia Trust Company a corporation, intervened. Decree for tfie libel- 
ants, and interveners appeal. Affirmed, subject to inclusion of amounts 
thereafter ascertained. 

(Berber and the An^lo-Galifomia Trust Company appealed from a decree In 
favor of appellees libelants, for wages and transportation and subsistence 
against the ship Benowa. and, in the event transportation and subsLstence 
were not furnished, in lieu thereof libelants should receive certain specified 
sums. Inlpctober, 1020, the Pacific Motorship Company, owner of the Benowa 
and other ships subject to mortgages in favor of the Australian government, 
contracted with the Australian government, whereby the Anglo-California 
Trust Company, as trustee, acquired the ships. On January 21, 1921, libelants 
signed at Baltimore for a voyage from Baltimore via coastwise points on west 
cohst and final port discharge on west coast, fbr a period not exceeding 
three months, and, if crew were discharged on the west coast, transportation 
was to be paid back to Baltimore. A few days afterwards Houlder, Wier & 
Boyd, of New York, as principals, but who were in fact agents of the Pacific 
Motorship Company, contracted with the Navy Department of the United 
States for the ship to carry coal from Hampton Roads, Ya., to Bremerton, 
Wash. On February 28, 1921, the Benowa, In distress, put into the harbor of 
San Francisco, and arrangements were made to discharge cargo at San Fran- 
cisco. The captain, unable to obtain money from the Pacific Motorship Com- 
pany, obtained provisions on credit to last until about March 9, 1921. When 
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the proyittons were ezbansted, the captain and the crew, escept tiie chief 
engineer, the boatswain, and the chief cook, remained on the ^hhp and per- 
formed duties. Demand for wages to pay the crew was refused. Daring the 
delay incident to telegraphic communication between tbe Navy Department at 
Washington and W. L. Comyn, asking permission to deliver cargo at San 
Francisco, on March 8, 1921, the commonwealth of Australia brought suit for 
the foreclosure of the equitable lien created by the contract of October 21. 
1920, and asked for a receiver of the Benowa and other shigs. On March 9 
the Navy Department granted permission to discharge the carg« at San 
Francisco. On March 10, 1921, libel was filed by Mcintosh & Seymour Corpo- 
ration against the Benowa, and the marshal seized the ship. Other lien- 
holders and other independent libels were filed against the ships, and in per- 
sonam against the Padflc Motorship Company, and on Mardi 15th these libel- 
ants filed suit. 

In the libel libelants demand wages from the time of their shipping and 
sailing to the date of the filing of the libel, and money sufficient to procure 
passage back to Baltimore and support in the meantime until they could secure 
such passage, and their passage, including subsistence during the time libel- 
ants were traveling on their way home, and also two days' pay per day for 
each of the days the wages referred to remained unpaid from and after 
March 15, 1921. . Wages calculated to March 15 aggregated $10,395.83. On 
March 16 libelants* proctor telegraphed the Navy Departm^t at Washington 
that owners apparently abandoned the ship, crews were unpaid and without 
support, and notified the Department to withhold from the payment out of 
freight money amount due crew, $10,395.8^, plus amount due captain for 
his wages and advances. The ship was disdiarged on March 17. Comyn, 
agent of the Pacific Motorship Company, testified that his company assigned 
the freight to proctor of libelants as trustee for the payment of the crew's 
wages. On the 17th of March the proctor telegraphed to Washington that, 
upon understanding that out of freight money $12,000 would be paid him as 
trustee for payment of crew and captain, release would be had of notice sent 
day before. 

On March 26 a receiver was appointed^ and on Mardi 29 tiie proctor for 
libelants was notified that the freight due on the cargo of coal was paid to 
Holder, Wier & Boyd of New York, and that the money- was attached in the 
hands of Holder, Wier & Boyd in a suit of Pacific Steam Navigation Company 
V. Pacific Motorship Company. About April 21, appellant W. B. Gerber, Jr., 
and Anglo-Callfon^a Trust Company, the other appellant, negotiated for 
the purchase of the claim of the Australian govemmoit ; that daim being a 
first mortgage. Thereafter an order was made referring the present case to 
a United States commissioner to take testimony and report findings and con- 
clusions. On April 27, Gerber, Jr., filed an offer to pay libelants $5,609J20, 
"wages due to libelants in accordance with the shipping articles mentioned In 
the libel herein, up to and including the 17th day of March, 1921, which sum 
is herewith deposited with the clerk of this court.** Gerber also offered to 
pay libelants their costs theretofore incurred, and also "to furnish to eaxAk 
libelants as may desire the same transportation in accordance frith said 
shipping articles.*' Deposit of $5,609.20 was made in the regist^^ of the 
court. About May 5, 1921, the Benowa was released from the receivership, 
and on May 10 Gerber was substituted as intervener in place of common- 
wealth of Australia. On May 14 the District Court rendered its final de- 
cision that the libelants were entitled to wages earned under shipping arti- 
cles, less amount paid, together with the penalty provided by section 4529 of 
the Bevised Statutes as amended (Comp. Stat. { 8320), and also awarding 
libelants transportation together with subsistence while traveling betv^een 
San Francisco and their home port 

Pillsbury, Madison & Sutro, of San Francisco, Cal. (Oscar Sutro 
and Felix T. Smith, both of. San Francisco, Cal., of counsel, for appel- 
lants. 

Ira S. LilHck, of San Francisco, Cal. (J. Arthur Olson, of San Fran-. 
Cisco, Cal., of counsel, for appellees* 



Digitized by 



Google 



GEBBBB V. 8PENCEB 889 

(171 F.) 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The assign- 
ments of error call for consideration of several dements of the decree, 
especially what are called penalties, the provisions for transportation, 
and the order for the sale of the ship under a junior libel, without con- 
solidating it with earlier and intervening libels under which the ship 
is held. 

[1] Section 4529 qf the Revised Statutes, which provides that a 
master or owner shall pay every seaman his- wages within certain dajp 
after termination of the agreement under whi<£ he was shipped, also 
provides that a master or owner, who refuses or neglects to make pay- 
ment in the manner provided ''without sufficient cause, shall pay to the 
seaman a sum equal to two days' pay for each and every day during 
which pa3nnent is delayed beyond the respective periods, wUch sum 
shall be recoverable as wages in any claim made before the court.'' The 
purpose of the statute, where there is not sufficient cause for refusal 
or neglect to pay as required, is to secure to the seamen an amount as 
extra pay by way of compensation for delay. The extra pay is an in- 
cident to the claim of wages proper. We adopt the clear statement 
by Judge Choate in Covert v. British Brig Wexford (D. C.) 3 Fed. 
577,578,579: 

**TheBe statutes are designed for the i>rotectlon of seamen, to prevent tlie 
abuse of withholding their pay, and thereby keeping them in port at expense 
and out of employment while waiting for a settlement. It is a JiQuidated in- 
demnity for such enforced expense and delay. It is limited to 10 days, per^ 
haps upon the theory that the summary powers of the admiralty courts, every- 
where exercised for the protection of seamen, can, within that time, be brought 
to bear for their relief, and to encourage diligence on their part in pre- 
senting and prosecuting their daims. These protective statutes would be of 
little or no value to the seamen, if they do not give them a lien on the vesseL 
A mere right to enforce a personal claim for such smal) sums against the 
master or owner would generally be of no value to them"; and, if they have 
a lien, it must, I think, be presumed that it was intended to be a lien in aU 
respects like that for their stipulated wages — one equally beneficial to them." 
The Amazon (D. O.) 144 Ped. 153. 

[2] Argument is made that the "penalt/' is imposed for the refusal 
to pay wages, not for refusal to meet "all demands which seamen may 
see fit to make." Granting that to be true, it cannot affect a case where 
there is no sufficient excuse for the refusal or neglect for nonpayment 
which has resulted in keeping the seamen inport at expense and out of 
employment while waiting for settlement. The tender made by Gerber 
was not sufficient to cover wages up to and including March 17, 1921. 
and in addition thereto a sum equal to two days' pay for each and every 
day from March 17 up to and including the date of tender, while for the 
delay in payment after April 27 there was no sufficient cause. Appel- 
lants were therefore not released from the liabilities to which they be* 
came subject imder sections 4529 and 4530 of the Revised Statute? 
(Comp. St. §§ 8320, 8322). When the demand for wages due was made, 
libelants were entitled to certain definite sums, as provided by the shii;>- 
ping arttcles, including wages, transportation, and subsistence during 
time of transportation, and it does not appear that the demands niade 
v/ere not due. 
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[3, 4] The circumstance that the Pacific Motorship Company was in 
financial difficulties did not relieve it from an obligation with respect 
to claim for wages, including extra pay. The Chas. L. Baylis (D. C.) 
25 Fed. 862. The company seems to have regarded eflfort to pay as 
not required, because Comyn, as agent, made what he called an ''as- 
signment" of some of the freight money to the proctor for libelants. 
No assignment was introduced in evidence, and the correspondence in- 
cluded in the record made it plain to all concerned that Houlder, Wier 
& Boyd, of New York, were parties, as principals, to the contract with 
Ibe Navy Department, and that the freight was paid to them, not as 
agents, but as principals, and that the Navy Department would recog- 
nize only that firm, and would not notice any possible "assignment" as 
testified to by Comyn. Cases pertinent to this are Cubadist (D. C.) 252 
Fed. 662 ; City of Montgomery (D. C.) 210 Fed. 675. 

[5] The general rule that rights of other creditors are subordinate 
to claim for wages is applicable. The rights of seamen have always 
been cautiously guarded by statutes and the courts should make their 
decrees in accord with the spirit and intent of the law to protect the 
seamen. 

[8] There was no error in decreeing a sale of the ship under a 
junior libel without consolidation with earlier libels, and intervening 
libels, under which the ship is held. The practice may not be uniform, 
as pointed out by Hughes on Admiralty (2d Ed.) 397; but where in- 
dependent libels are filed it is surely not illegal to direct a sale without 
consolidation and to direct the proceeds of the sale to be paid into the 
r^stry of the court. Rule 25, District Court Rules, Northern District 
of California, and rule 40, Admiralty Rules (267 Fed. xvi), seem to 
contemplate such procedure. 

[7] There is a contention that the demands made were greatly m 
excess of the sums due. But if the schedule attached to the libel cor- 
rectly states the wages due under the shipping articles, including trans- 
portation and subsistence during transportation, appellants cannot com- 
plain. When the seamen demanded their wages, the company did not 
dispute the amounts claimed by the men. It failed to take steps to 
meet demands ; so did the receiver after he was appointed, for he denied 
that the libelants were entitled to wages from the day of shipping to 
the date of filing the libel. It cannot be held that there was an agree- 
ment between counsel for libelants and the company, that the penal- 
ties should stop running from May 17th. It is evident there was some 
suggestion to that effect, hut the proctor for libelants did not agree to it 

[8] The computations of the penalties in the decree are said to be 
wrong, but no errors were pointed out to the District Court and appel- 
lees contend there are none. In the computation the court took one- 
thirtieth of the amount of the monthly wage as the basis for ascertain- 
ing the daily wage, and awarded double pay for each day that pay- 
ment has been withheld without sufiicient cause. This was proper. 
But, as there may be some mistake in the computations made, we have 
concluded to withhold the decree of this court until report may be 
made in pursuance of an order of this court directing re-examination 
into the several amounts specified in the decree of the District Court. 
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The costs of such re-examination shall abide the further order of this 
court. 

[B]^ We find no objection to the form of the decree, which provides 
that, if transportation and subsistence are not furnished to libelants 
upon satisfaction of the provisions of the decree, in lieu thereof each 
libelant should receive the amount set opposite his name. 

Affirmed, subject to inclusion of the amounts to be ascertained. 



TROY LAUNDRY MACHINERY CO., United, v. INTERNATIONAL EOUIP- 

MENT CO. 

(Circuit Court of Appeals, First Circuit. February 2, 1922.) 

No. 1520. 

1. Pateots ^=>328— 1,213,999, for drying apparatus, held veld fer taok of Invea- 

tioe. 

The Balcer patent, No. 1,213,999, for a drying apparatus, the only 
novel feature of which is a screen for removing Unt from recirculating air 
and means of access for cleaning the same, in view of the fact that 
screens were used in the prior art at the outlet for removing lint from the 
air before its discharge, held void for lack of Invention. 

2. Patents ^=s>3 1 0(7)— Pleading In Infringement suits. 

In pleading ^defenses In a suit for infringement, the distincClon should 
l>e carefully observed between the pleading of patents and printed pub- 
lications, which, as disclosures, take eifect only from the date of issue, 
and allegations of priority of invention, in which actual dates of invention 
are to be the subject of testimony, and, under an answer pleading a 
patent as a prior disclosure, evidence of the date of the application for 
such patent is not admissible to establish prior invention. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; George W. Anderson, Judge. 

Suit in equity by the Troy Laundry Machinery Company, Limited, 
against the International Equipment Company, doing business as the 
Empire Laundry Machinery Company. Decree for defendant, and 
complainant appeals. Affirmed. 

George L. Wilkinson, of Chicago, III. (Charles D. Woodberry and 
Roberts, Roberts & Cushman, all of Boston, Mass., on the brief), for 
appellant. 

George N. Goddard, of Boston, Mass., for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is an appeal from the decree of the 
District Court dismissing a bill for infringement of claims 2 and 12 of 
letters patent to F. Baker, No. 1,213,999, January 30, 1917 (on applica- 
tion filed April 27, 1914), for drying apparatus. The claims in suit are 
as f cdlows : 

''2. In a drying tumbler, the combination, with a casing^, of a rotary f oram- 
teous cylinder in said casing, heating colls, a blower for circulating air 
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arormd the beating coils and through the cylinder, a screen through which 
the air passes before being drawn through the blower, and means for permit- 
ting access to said screen to clean the same." 

•*12. In a drying tumbler, the combination, with a casing, of a rotary cylha- 
der in the casing, a heating chamber, a blower for drcula&ig air through the 
heating chamber and cylinder, means for eliminating the lint from the air aft- 
er it passes through the cylinder and before it enters the blower, said casing 
having a restricted air inlet for maintaining the required volume of air in 
circulation in the casing, and a restricted outlet for permitting the escape of 
surplus air from the casing." 

[t] "A restricted air inlet for maintaining the required volume of 
air in circulation in the casing, and a restricted outlet for permitting 
the escape of surplus air," refers only to a feature common to drying 
machines having a casing. Inlets and outlets are ordinarily "restricted," 
and a description of them by this term does not involve means for re- 
lating inflow and outflow. A damper or other device for controlling 
outlets to maintain them closed until a predetermined pressure has been 
obtained in the casing sufficient to open the outlets is not involved in the 
claims in suit, but is a feature which is a special element of claims 13 
and 14, which are not in suit. Means for keeping substantially the 
same volume of air in continuous circulation are not, therefore, an de- 
merit in either of the claims in suit 

^ The combinations of claims 2 and 12 seem to differ from combina- 
tions in the prior, art only in the feature described in claim 2 in the 
words, "A screen through which the air passes before being drawn 
through the blower, and means for permitting access to said screen to 
clean the same," and in claim 12, "Means for eliminating the lint from 
the air after it passes through the cylinder and before it enters the 
blower." 

The prior art discloses drying apparatus in which heated air is re- 
circulated in the dryer. It is stated that in the prior art there are two 
types of drying tumblers — the fresh air type, in which the air that was 
passed through the cylinder is wholly discharged into the atmosphere ; 
and the recirculating type, in which part of the moisture-laden air is 
returned to the heating coils to reheat and again enter the cjrlinder. In 
each type there was produced more or less lint, due to rubbing against 
the rough cylinder surface. In the fresh air t3rpe of machine the dis- 
charge passage was screened to prevent the discharge of lint into the 
outer air ; in the device of the patent in suit a screen is used to collect 
the lint from heated air which is to be recirculated, instead of from the 
air which is to be discharged. In claim 2 is a reference to "means for 
permitting access to said screen to clean the same." 

The substantial question in the case is whether it involved invention 
to provide a screen so located as to eliminate lint from the recirculating 
heated air. The recirculating type of machine was already in the art, 
and the problem was merely how to remove objectionable lint from a 
machine that already had been invented. Baker's solution of this prob- 
lem was the provision of a screen accessible for cleaning it from accu* 
mulated lint. Instead of locating the screen at the outlet, as in the 
fresh air type of dryer, it was located at a point in the path of t^ re- 
circulating air. 
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The removal of lint by screening the air passage was old in this art. 
Whether the air passage is direct from inlet to outlet, or circular, a 
screen is an equally efficient means of cleansing the air. 

We think this quite analogous to the screening against the intake or 
discharge of dust, which is a common feature of shop practice. 

[2] The patents to Raymond, No. 1,091,706, March 31, 1914, and 
Spencer, No. 849,581, April 9, 1907, disclose recirculating drying ma- 
chines in which the heated air may be used repeatedly, and we think 
are sufficient to limit the claims in suit to the feature of the accessible 
screen, without consideration of the defense based upon Balzer's ap- 
plication record in the Patent Office, and regardless of the admissibility 
tinder the pleadings of the Binder patent No. 1,136,645, issued April 
20, 1915, on application filed January 21, 1914. The plaintiff appellant 
objects to this patent as evidence of prior invention, the objection being 
based upon the pleadings. By answer it was set up "that the alleged 
improvements * * * claimed in the letters patent in suit had been 
patented or described prior to said Balzer alleged invention * * * 
in the following patents and printed publications," among them No. 
1,136,645, Binder, April 20, 1915. Binder's issue date was prior to 
the issue date of the patent in suit. In rebuttal the plaintiff offered a 
certified copy of Balzer's application, which showed the application date 
April 27, 1914, a date prior to Binder's date of issue. 

It appears fay the record that the defendant filed an interrogatory : 

''Will plaintiff set up, or attempt to prove in tbis suit, a date of invention 
by Fritz Balsser, the patentee, and the plaintitTs assignor, of the subject-mat- 
ter of the patent daim sued on earlier than April 27» 1914, the alleged filing 
date of the application on which was issued the patent in suit?" 

To which the plaintiff answered : 

''Not Unless the defendant pleads other defenses than those set up in its 
answer filed in this cause." 

The plaintiff contends that it has overcome the patent to Binder as a 
prior patent, and that it is entitled to rely upon Baker's application date 
of April 27, 1914. The defendant in turn seeks to rely upon Binder's 
application date, which is^ January 21, 1914. The plaintiff contends that 
it had the right to rely upon defendant's failure to either plead or prove 
that Binder had prior knowledge of the thing patented, relying upon 
section 4920, R. S. (Comp. St. § 9466), Bates v. Coe, 98 U. S. 31, 25 
L. Ed. 68, and many other cases which it cites in support of its conten- 
tion. The defendant appellee argues that it may rely upon Binder's 
application date as prima facie evidence that Binder was the inventor 
at the date of filing. It cites Lemley v. Dobson-Evans Co., 243 Fed. 
391, 397, 156 C. C. A. 171, and other cases. 

We are not informed by the opinion whether this point was raised 
before the District Court. Had it been, an application for amendment 
of the answer to set up Binder as a prior inventor, instead of a prior 
patentee, would doubtless have removed all occasion for a technical 
controversy over the sufficiency of the pleadings to authorize the in- 
troduction of the Binder patent as evidence of a prior invention, dating 
from the application date rather than a mere patent or publication dat- 
ing from its date of issue. 
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We are of the opinion that in pleading defenses the distinction 
should be carefully observed between the pleading of patents and 
printed publications which, as disclosures, take effect only from the date 
of issue, and allegations of priority of invention in which actual dates 
of invention are to be the subject of testimony. As^ in answer to the de- 
fendant's interrogatory the plaintiff had asserted that it would not set 
up for Balzer, under tiie present state of the pleadin^^s, an earlier date 
than April 27, 1914, the plaintiff seems technically right in its conten- 
tion that it was not called upon to anticipate Binder's application date 
of January 21, 1914, but only Binder's date of issue. 

While the Binder patent was offered as defendant's exhibit without 
objection, its relevancy was limited and controlled by the pleadings and 
the position taken on interrogatories, and we do not regard it as proof 
of prior invention. 

It seems to be true that recirculation of the air would involve the car- 
rying of successive accumulations of lint, unless it were intercepted aft- 
er each passage of the air through the cylinder, and that the accumula- 
tion of lint within the machine might result in objectionable deposits. 

While means of disposing of superfluous lint are not specifically 
shown in the recirculating machines of the prior art, we think that the 
addition of a screen to an existing and operative combination does not 
entitle Balzer to deprive prior inventors of the right to use the well- 
known expedient of a screen to obviate an incidental defect like that 
arising from the production of lint or dust. It is common experience 
that after an operative machine is installed there is produced an un- 
desirable amount of dust or lint. The machine is still operati)pe, and, 
considered as a mechanical organization or patentable combination, 
needs no change. The problem of dealing with excessive dust or lint, 
or the prevention of clo^ng or obstruction by foreign matter, then 
becomes a separate and special problem of limited scope. It did not re- 
quire the invention of a drying machine to solve the problem of remov- 
ing lint from a drying machine already invented, nor the invention of a 
means of removing lint, since a screen at the outlet was an eflScient de- 
vice for that purpose. 

Instead of screening the air after it had passed through the cylinder 
on its way to the outlet, Balzer screened the air after it had passed 
through the cylinder and while on its way to the blower. We are of the 
opinion that the addition of this screen to the existing combination did 
not amount to invention of a patentable combination, nor entitle Balzer 
to claims for patentable combinations. See Scott & Williams, Inc., 
V. Hemphill Mfg. Co. (D. C.) 247 Fed. 540, 542, 543, on appeal (C. C 
A.) 262 Fed. 968. 

The decree of the District Court is affirmed, with costs to the appel- 
lee in this coiurt. 
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THE EDWARD G. MURRAY. THE McCALDIN BROS. NAVIQAZIONE 

GENERALE ITALIANA V. TIMMIN8. 

(Cireuit Court of Appeals, Second Circuit January 18, 1922.) 

No. 80. 

1. Towage ^ss>li(2)— Tag under oonlroi of nasler liable for tort tbougli uader 

general direetioa of another. 

Where several tugs were under the direction of one person employed to 
move a steamer from one point to another, but each in performing the 
duty assigned her was exclusively under the control of her own master 
and acted independently in doing her part of the work, liability in rem 
must be first ascertained by inquiring what if any marine tort any tug 
committed. 

2. Towage «=9li(2)— Tug held at fault. 

A tug which took a line over the stem of a steamer beinf moved ftom 
dry dock to a pier out of a narrow basin, instead of hanging on behind to 
help steer her out of the gap, was liable for damage to the ship in a 
resulting collision, though acting in strict ol)edience to the orders of one 
in control of several tugs engaged in the removal; the master of the 
tug not being Justified in blind acquiescence in anything so plainly 
wrong. 

3. Towage ^s>4— Mere act of agreeing to reneve eteamer did not ereato oonven- 

tlonal marftlme lien; 

Mere agreement of tug owner to move a steamer flrom one place to an- 
other did not create a conventional maritime lien for nonperformance or 
malperformance in respect of the tugs tomished, though any towing or 
helper tug might be obliged to respond for its oWn wrongdoing. 

4. Towage ^==>ll(2)— Tug owner agreeing to move steamer reeponalble for negli- 

gence of agent. 

A tug owner, who undertook to move a steamer from a slip to a pier 
and sent an employee to do the job, was responsible as principal for such 
employee's negUgenoe in controlling several tugs called upon to move the 
steamer, even though the employee held a license as master and pilot, and 
though he demanded and received $5 for his services ; such payment being 
a mere gratuity. 

5. Tewage ^s» 1 5 (2)— Recourse to be bad to experts for estlniates as to damages. 

In assessing damages for injuries to a hull rendering it necessary to 
remove refrigerating apparatus, expert testimony was necessary to esti- 
mate the expense in respect of the refrigerating apparatus, the removing 
and replacing of which was done without any record of actual days' work, 
and libelant never having paid any bill therefor. 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

Libel by the Navigazione Generale Italiana against Edward M. Tira- 
mins, with the steamtug Edward G. Murray, the Edward G. Mur- 
ray Lighterage & Transportation Company, claimant, impleaded, and 
others. From an adverse decree the claimant of the Murray appeals. 
Modified and affirmed. 

libelant sues as owner of steamship Procida. On February 8, 1916, that 
steamer, without cargo, and without steam in her boilers, lay at a pier in the 
Erie Basin, Brooklyn. She had been repaired at the Robins Dry dock and 
equipped with a refrigerating apparatus for the transportation of fresh meat, 
and was ready to be shifted to her loading berth at Thirty-Fourth street. 
North River, although her new refrigeration plant had not yet been tested 
and some work remained undone that could not be performed until test was 
made. It was the exx»cctation of the contractors that with some allowance 

^soFor other cases see same topic & KEY- NUMBER in all Key-Numbered Digests & lodeics 
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for Tmforeseen contiDgencles all work would be completed and the Tessel ready 
to load on February lOtb. 

Bespondent Timmins is the owner of several tugboats, was engaged in har- 
bor transportation generally, and known as one furnishing tugs for the con- 
veyance from one wharf to another of vessels temporarily without mottve 
power of their own, as was the Procida. 

The testimony is uncontradicted that Timmins was employed to move li- 
belant's steamer in the following manner: libelant's superintendent called 
Timmins' office on the telephone and said, in substance, "Arrange to have tug- 
boats remove (Procida) from Erie Basin to the north side of our pier. Pier 
74, North River." The Timmins concern accepted the order and telephoned 
to the master of their tug "John J. Timmins," then at the Bush Stores, and 
gave him orders (as testified by the master himself) "to transport (Procida) 
from B)rie Basin to Thirty-Fourth street, North River." This employee, Capt 
Keene, did not "receive any instructions with reference to how (he was) to do 
the work. • • • That was left to (his) own Judgment" Capt Eleene 
summoned the tugs Edward Murray and McCaldin Bros., to assist him on this 
job; they did not belong to Mr. Timmins and were obviously selected (as is 
customary) because they happened to be in the neighborhood. 

For a vessel of Procida's size the waters of Erie Basin are very narrow. 
The slip in which she lay was on the side opposite to the gap or entrance of 
the basin, and it was necessary to haul her out of the slip stem first, swing- 
ing her in such manner as to head for the gap, and then go ahead. 

Capt Keene went on the steamer's bridge and took charge of tibe whole en- 
terprise. In his own language he "gave instructions to the tugs as to what 
they should do." He admittedly told McOaldin Bros, to "take a hawser off 
the port bow and go ahead," i. e., go ahead when it was time so to da His 
own tug, the J. J. Timmins, he placed on the starboard quarter, and there 
is no doubt that he ordered the Murray to begin the operation in the only way 
it could begin, by hauling the Procida out of the slip stern first; and this the 
Murray did. The only conflict of evidence is as to the orders given by Capt 
Keene concerning the Murray's duties after the Procida was out of the slip 
and in the basin. Keene declared that when the steamer %. .is in the middle 
of the basin the Murray was to "hang on behind and help steer her out of 
the gap." The master of the Murray declared that the orders covering his 
whole duty were, "You take a line over her stem and pull her out and when 
you get her out come alongside on the port side." It is admitted that when 
Murray had pulled the steamer out of the slip she did come up on the Prod- 
da's port quarter and there make fast It is proven overwhelmingly, if not 
admitted, that the only proper way to get such a vessel out of the basin in 
her then helpless condition was to have a tug hang on behind and act as a 
sort of rudder. 

Under the impetus given to Procida by pulling her out of the slip she nearly 
crossed the basin, and when McCaldin Bros, started ahead, stfuck a vessel 
moored on the basin's opposite side, and received injuries, to recover for which 
this suit was brought The Murray on the port quarter was in no position to 
render assistance and had Just time to back out of the way in order to avoid 
injury to herself. 

Capt Keene held a license from the United States inspector as master and 
pilot ; he guided the Procida in the sense not only of giving orders to her only 
motive power, the tugs, but of selecting their courses in going to destination in 
the North River. He personally rendered a bill to the steamship agents for 
$5— a charge separate and distinct from that made by Mr. Timmins for the 
transportation work. 

The lower court exonerated the tug McCaldin Bros. fh>m all fault; held 
that the proximate cause of damage was that the Murray vms not hanging on 
the stem as she ought to have been, and was therefore at fault, and that Capt- 
Keene "had ample time and space" to see to it that the Murray assumed her 
proper position. Also, held that Keene was Timmins' agent in the premises — 
wherefore Timmins was liable. From a decree holding both Mr. Timmins and 
the steamtug Murray at fault and exonerating McCaldin Bros., the claimant 
of the Murray only appealed. 
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Foley & Martin, of New York City (William J. Martin and Geo. 
V. McCIoskcy, both of New York City, of counsel), for appellant. 

Harrington, Bigham & Echglar, of New York City (T. Catesby 
Jones and Vine H. Smith, both of New York City, of counsel), for 
the McCaldin Bros. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chauncey 
I. Clark and Charles E. Wythe, both of New York City, of counsel), 
for Edward M. Timmins. 

Iroomis, Barrett & Jones, of New York City (Homer L. Loomis, of 
New York City, of counsel), for libelant. 

Before HOUGH and MAYER, Circuit Judges, and AUGUSTUS 
N. HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] Al- 
though all the tugs engaged were under the general direction of Capt. 
Keene, yet each in performing the duty assigned her was exclusively 
under the control of her own master, and acted independently in doing 
her part of the work. It follows, under The W. G. Mason, 142 Fed. 
913, 74 C. C. A. 83, and The Anthracite, 168 Fed. 693, 94 C. C. A. 179, 
that liability in rem must first be ascertained by inquiring what if any 
marine tort any tug committed. 

[2] None has been alleged against the John J. Timmins, and we 
agree with the court below that the McCaldin Bros., was without fault, 
and that the Edward G. Murray was guilty, in that she failed to keep 
the stem of Procida under control, and permitted that steamer to get 
into collision. The collision occurred because the Murray took a wrong 
position; on the port quarter she was useless. It makes no difference, 
so far as her own liability is concerned, whether the faulty conduct 
was in strict obedience to Keene's orders or not. The Murray's inter- 
pretation (as testified to) of Keene's command involved obedience to 
orders so opposed to a reasonable skill in towboat work, that no com- 
petent tugmaster was justified in blind and silent acquiescence in any- 
thing so plainly wrong. 

The matter is one of degree ; doubtless the Murray's master would 
have been justified in doing what Keene told him to do, if it were mere- 
ly a matter of judgment in detail; but to leave the helpless steamer 
without a stem tug in the narrow waters of Erie Basin was naviga- 
tion so obviously bad that unnecessary obedience to orders therefor was 
lack of reasonable skill in towboat craft. 

But further, the Murray was not justified in interpreting even what 
her master declared Keene said, as meaning that the tug was to go 
on the port quarter as soon as the steamer cleared the slip ; reasonable 
skill required the words to mean that the Murray should get on the 
quarter when the Procida was "out," not of the slip, but of the basin. 
The necessity for the Murray's being where she was not was so ob- 
vious, and Keene's order as testified to from the Murray so very wrong, 
that we find as matter of fact that the tug did receive directions as 
claimed by Keene ; a finding of fact which, for another reason, fixes 
responsibility on the Murray. 
278 F.~57 
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[8] Timfnins' liability, as asserted, permits no application of the doc- 
trine of marine torts ; nor did he by the mere act of agreeing to move 
the Procida create a conventional maritime lien for nonperformance or 
malperformance in respect of the tugs furnished. The Samia (C. C. 
A.) 261 Fed. 900. This does not mean that any towing or helper tug 
might not be obliged to respond; but the proximate reason for such 
response would be its own wrongdoing, and not an owner's contract. 
This is no more than the familiar doctrine of tower's liability, which 
always depends upon that lack of care under the circumstances, which 
is negligence. 

[4] In this action in personam as against Timmins, his liability is 
to be determined upon principles of agency. He undertook to move the 
Procida ; not only to furnish the motive power, but, as is plain from 
the evidence, to furnish the brains in control. He further undertook 
to do the job by Capt. Keene as his agent and servant. It follows upon 
legal principles as applicable in admiralty as elsewhere, that he is re- 
sponsible as principal for Keene's negligence, if any; and we agree 
with the court below — assuming (as we have now held) that Keene 
gave proper orders to the Murray, that he had ample time and space 
wherein to correct the Murray's misconduct, and to make her hang on 
to the Procida's stem as he had told her to do. 

This part of Mr. Timmins' contract, i. e., the agreement to supervise 
the job, is a separate and distinct thing, although included in what the 
parties would doubtless call a "towing contract"; for not only did 
Mr. Timmins by the engagement to "transport" the steamer promise 
to furnish several tugs, but he also promised to furnish some one who 
would tell all the tugs what to do. 

From this result Mr. Timmins seeks escape by insisting that Capt. 
Keene, while on the steamer's bridge, was an independent pilot in 
charge ; the corollary being that for the acts and omissions of such pi- 
lot no one is responsible but the pilot himself. 

Undoubtedly Keene is a pilot, his license gives him the title; as 
plainly he was not the compulsory pilot of The China, 7 Wall. 53, 19 
L. Ed. 67. He was a voluntary pilot, for whose acts or omissions 
doubtless the ship guided by him is responsible to third parties. Homer 
Ramsdell, etc., v. Compagnie Generale, 182 U. S. 406, at 416, 21 Sup. 
Ct. 831, 45 L. Ed. 1155. If Keene were a pilot voliratarily furnished 
by Mr. Timmins and without compulsion accepted by the Procida, 
so that Keene piloted as Timmins' agent, plainly the latter is responsible 
(cf. The Manchioneal, 243 Fed. 801, at 806, 156 C. C. A. 313). 

The contention that Capt. Keene was an independent pilot seems to 
us wholly based upon inferences from the fact that he demanded and 
received $5 for his services. The evidence is quite sufficient for us 
to recognize the well-known custom of tugmasters in this harbor ob- 
taining, or at least requesting a similar recompense, when transporting 
vessels from one harbor berth to another. 

The crucial inquiry is whether men like Capt. Keene get the $S 
because they are licensed pilots or because they are in command of 
the leading tug engaged in the transportation. The answer is [dain : 
they are only paid because they are furnished by. the employing tug 
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owner with whom contract has been made, and what they get is a mere 
gratuity. To test this : Would Capt. Keene have been justified, when 
performing Titnmins' contract, in staying on board his own tug oflF on 
the Procida's starboard quarter, and saying to the steamship master, 
"You can start now, Mr. Timmins is furnishing nothing but the pow- 
er"? The question answers itself; Keene expected to do the job and 
all of It, as part of his duty to Timmins, and the latter with good right 
expected Keene to act as he did. 

The decree is affirmed as to the distribution of liability. 

The appellant herein further complained of the assessment of dam- 
ages, and this portion of the appeal was heard before HOUGH, Cir- 
cuit Judge, and AUGUSTUS N. HAND, District Judge. 

Chauncey I. Clark and George V, A. McCloskey, both of New York 
City, for the exceptions. 

Homer L. Loomis, of New York City, opposed. 

HOUGH, Circuit Judge. No doubtful question of law is raised by 
any exception to the commissioner's report, which was substantially 
confirmed by the District Judge. 

There are three contested items: (1) The cost of repairs; (2) de- 
murrage, i. e., loss of use of the Procida ; (3) allowance of interest. 

The Procida's hull was injured only in respect of certain plating. 
The cost of repairing these plates is not disputed, but in order to get at 
the injured portion of the hull it was necessary to remove, and subse- 
quently replace, and test some of the ndwly installed refrigerating ap- 
paratus. This item is in dispute. 

This whole plant was evidently something of an experiment, and the 
work of removing and replacing so much of it as was necessary to re- 
pair the steamer's hull was done without any record of actual days' 
work. We find that the only method of stating the expense to which 
libelant was put in respect of this refrigerating plant is by expert evi- 
dence, and down to date of commissioner's report libelant never paid 
any bill in the premises. 

[6] Under such circumstances, recourse must be had to expert es- 
timates. The Mason, 249 Fed. 718, at 721, 161 C. C. A. 628. In our 
opinion the estimate given on behalf of claimants is obviously the best, 
and this item is accordingly reduced to $1,8(X). 

The rate per day for detaining the Procida is agreed upon. The only 
question is as to the number of days she was actually and necessarily 
detained by reason of the collision. This is a very doubtful matter, for 
the libelant has the advantage of having actually remained in port the 
number of days allowed, when, from all the testimony, it was more 
profitable to go to sea. We are not able to say that the matter is so 
clear as to warrant disturbance of the commissioner's findings, and the 
exceptions are overruled as to the amount of demurrage awarded. 

As to interest, we think exceptants and appellant have shown good 
cause for refusing a full allowance. It is substantially admitted that 
there was great delay in the assessment; more than three years and 
a half intervened between interlocutory and final decrees, and for such 
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delay as this we find no excuse in the record. We have not overlooked 
the excuses suggested in argument by libelant, but do not find them 
borne out by the testimony. In drawing the final decree to be entered 
on the mandate herein, libelant will be awarded interest only from the 
date of the commissioner's report, to wit, July 20, 1920. 

The cause will be remanded to the District Court, with directions to 
modify the final decree as herein indicated, and, as modified, said de- 
cree is affirmed. Appellants will recover the costs of this court as 
against libelant. No other costs. 



NEW YORK CENT. R. CO. v. LAZARUS et al. 

(Circuit Court of Appeals, Second Circuit. January 18, 1922.) 

No. 89. 

1. Carriers ^S9 1 60— Provision In Transportation Aot, suspending "periods of limi- 

tation" during federal eontrol, does not apply to oontraot period. 

The expression "periods of limitation," In Transportation Act Feb. 28, 
1920, I 206f, providinfir that the period of federal control shall not be com- 
puted as part of the periods of limitation, applies to limitations fixed by 
. federal or state statute, in view of section 206a, expressly providing 
that causes of action arising out of federal control may be brought within 
the periods of limitation prescribed by state or federal statutes, and of 
section 438, amending the provision relating to contract periods of limi- 
tation, but making no reference to the exdusion of the periods of federal 
control. 

tEd. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Period.] 

2. Carriers ^=s» 1 60— Minimum period of limitation permissible In bill of lading la 

llxed by oontraot, and not by statute. 

Where the bill at lading established the period of limitation for the 
commencement of action against the carrier at the minimum period per- 
mitted by Transportation Act Feb. 28, 1920, { 438, the limitation was 
nevertheless fixed by contract, and not by a statute, since the right to 
establish such period was not g^ven by the statute, but was merely re- 
stricted thereby. 

3. Carriers 9s»63-<^ontraet iieid snbjeot to uniform Wil of lading, tiiough none 

was Issued. 

Where an Interstate carrier had on file two tariffs, one for shipments 
under the uniform bill of lading, and the other fixing a 10 per cent higher 
rate for shipments subject to the carrier's common-law and statutory lia- 
l>lHty, a shipment of imported goods on which the freight waa charged at 
the former rate was subject to the uniform bill of lading provisions, 
though no bill of lading was in fact Issued. 

4. Constitutional law ^=9t 7 1— Suspension of contraotuai period of limitation 

would be unconstitutional. 

Though Congress can suspend the statute of limltatlous as to personal 
debts without depriving a debtor of his property, because sudi period did 
not become a part of the contract, a suspension of the time within which 
an action could be brought under the terms of the contract would be a 
violation of Const Amend. 6. 

In Error to the District Court of the United States for the Southern 
•District of New York. 

Action by Samuel O. Lazarus and others, copartners doing business 
under the firm name and style of Lewis Lazarus & Sons, against the 

^s»For othfir eases see same topic 4 KEY-NUMBBR la all Ke]r«Nuiiibwe4 Dtf eats A Indexee 
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New York Central Kailroad Company to recover the value of freight 
lost while in the possession of defendant. Judgment for the plaintiffs 
(271 Fed. 93), and the defendant brings error. Reversed and re- 
manded. 

Alex. S. Lyman, of New York City (William Mann, of New York 
City, of counsel), for plaintiff in error. 

Harrington, Bigham & Englar, of New York City (Arthur W. 
Clement, of New York City, of counsel), for defendants in erron 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. On May 12, 1917, at Singapore, China, 
there was delivered to the Seattle Vladivostock Steamship Line, 994 
slabs of tin to be carried to Seattle, Wash., by the steamship Louise 
Nielson, and then by rail to New York. The tin was consigned to the 
delendaiits in error. Eventually the tin was delivered to the defendants 
in error, all except 183 slabs, which were lost by theft while in its 
possession. Below the defendants in error have recovered a judgment 
for the value of these stolen slabs of tin. It was an interstate ship- 
ment, and therefore subject to the rules and regulations contained in 
the interstate tariffs established by the plaintiff in error as required 
by the Interstate Commerce Act (Comp. St. § 8563 et seq.). There 
were two through bills of lading issued by the steamship company in 
China, but they were not on file with the Interstate Commerce Com- 
mission. The interstate tariffs estaWished by the plaintiff in error and 
applicable to this shipment were conditioned on the terms and condi- 
tions of the form of the uniform bill of lading. Therefore the lia- 
bility, if any imposed, must be determined by the conditions of the 
uniform bill of lading. As a defense, the following provision of the 
uniform bill of lading was pleaded: 

**Suits for loss, damage, or delay shall be institnted only within two years 
and one day after delivery of the proi>erty or in case of failure to malce de- 
livery then within two years and one day after a reasonable time for de- 
livery has elapsed." 

This action was not commenced within two years and one day after 
delivery of the property referred to in the complaint, or within two 
years and one day after a reasonable time for delivery of the property 
had elapsed. The rate charged by the plaintiff in error for the trans- 
portation of the tin was the rate contained in the tariffs and classifica- 
tions for the transportation of property shipped subject to the terms 
and conditions of the uniform bill of lading. The tariffs and classifica- 
tions were fixed at a higher rate for the transportation of property 
when not subject to all the terms and conditions of the uniform bill 
of lading. The consignments of tin were received by rail carrier at 
Seattle, Wash., on June 17, 1917, and delivered in New York City, 
with the exception of the 183 missing slabs, on the 21st of August, 
1917. The rate paid for the transportation was 56.02 cents per 100 
pounds, which is the rate contained in the transcontinental east-bound 
import tariff, duly published and filed with the Interstate Commerce 
Commission, and in effect at the time the rules and regulations filed 
with the Interstate Commerce Commission provided that the above- 
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mentioned rate applies to properties shipped subject to all the terms 
and conditions of the uniform bill of lading which are contained in 
said classification. The rate chdrged when the consignor notifies the 
carrier that he elects to have his property transported subject to car- 
rier's common-law and statutory liability, and not subject to all the 
uniform bill of lading conditions, is 10 per cent, higher than the rate 
charged for transportation of property subject to all those terms and 
conditions. No bill of lading was actually issued by this rail carrier. 
The usual time for transportation of carloads of tin from Seattle to 
New York and delivered to the consignee is from 20 to 23 days. 
These cars were in transit approximately 28 days. Claims were pre- 
sented for the loss of the property in question on August 21, 1917, 
and investigations and other negotiations were pending up to the time 
of the commencement of this action. 

[1] It is contended that the condition of the bill of lading as to the 
time within which this action must be commenced was suspended by 
virtue of the provisions of the Transportation Act of February 28, 
1920 (section 206f [41 Stat. 462]). It provides: 

"The period of federal control shall not be computed as a part of the periods 
of limitation in actions against carriers or in claims for reparation to the 
Commission for causes of action arising prior to federal control." 

Section 206 (a) relates to causes of action arising out of federal 
control, and provides : 

"Such actions, suits, or proceedings may, within the periods of limitation 
now prescribed by state or federal statutes, but not later than two years from 
the date of the passage of this act, be brought in any court which but for 
federal control would have had jurisdiction of the cause of action had it 
arisen against such carrier." 

It is contended that section 206 (f ) of this act invalidates the period 
of limitation set forth in the conditions of the uniform bill of lading, 
and that therefore this action was commenced in time. The argument 
is that section 206 (f) applies to all periods of limitations, whether ap- 
plied by contract, regulation or statute. As the phrase "periods of 
limitation" is used in these sections of the Transportation Act, we 
think the words apply to limitations "now prescribed by the state or 
federal statutes." We think Congress did not intend a different mean- 
ing in the use of the words "periods of limitation," as used in para- 
graph (f), than their meaning as defined in paragraph (a). A phrase 
repeated in several sections of the statute will bear the same meaning 
throughout the statute, unless a different intention clearly appears. 
It will be presumed to be used in the same sense, and where its mean- 
ing is clear in the one instance, the same understanding will be at- 
tached to it elsewhere, unless the legislative body makes clear its in- 
tention that it be used in a different sense. Wells Fargo & Co. v. 
Taylor, 254 U. S. 175, 41 Sup. Ct. 93, 65 L. Ed. 205. 

Of the same act section 438 was an amendment and provided that: 

"It shall be unlawful for any such common carrier to proTide by rule, con- 
tract, regulation, or otherwise a shorter period for giving notice of claims than 
ninety days, for the filing of claims than four months, and for the institution 
of suits than two years, such period for institution of suits to be computed 
from the day when notice In writing is given by the carrier to the claimant 
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tfaAt the carrier has disallowed the claim or any parf or parts thereof specified 
in the notice." 

The changes made in this section indicate clearly that Congress did 
not intend section 206 (f) to apply to provisions in tariff schedules 
which the common carrier is required to file with the Interstate Com- 
merce Commission. The provisions upon which the plaintiff in error 
relies as a defense was contained in the contract of transportation, and 
not in a state or federal statute. And it appears that, if Congress in- 
tended to provide in section 206 (f ) of the Transportation Act that the 
period of federal control should not be included in computing the time 
specified in the uniform bill of lading conditions, it would have so 
stated in section 438 of the act, which relates to the provisions of tariff 
schedules. Louisville Cement Co. v. Interstate Commerce Comm., 
246 U. S. 644, 38 Sup. Ct. 408, 62 L. Ed. 914. 

[2] The court below held that, where there is a valid contract be- 
tween the shipper and carrier for a longer period, even by one day, 
than the period mentioned in the statutes, it would be improper to 
speak of the limitation as prescribed by the statute, but held that in 
this case there was no such contract, and it was not by contract, but 
by legislative permission that any period at all was fixed. But section 
20 of the Interstate Commerce Act (Comp. St. §§ 8604a, 8604aa) mere- 
ly prohibits a carrier from incorporating in a bill of lading conditions 
which it is required to file with the Interstate Commerce Commission. 
By a provision requiring suits be instituted within less than two years 
from the time the cause of action accrues prior to March 4, 1915, the 
date of the amendment to the Interstate Commerce Act, it was law- 
ful for a carrier to provide in the bill of lading or file tariff schedules 
that claims should be presented and suits brought within a much short- 
er period than that fixed by the statute. So. Pacific R. R. Co. v. 
Stewart, 248 U. S. 446, 39 Sup. Ct. 139, 63 L. Ed. 350; Missouri, 
Kansas & Texas Ry. Co. v. Harriman, 227 U. S. 657, 33 Sup. Ct. 397, 
57 L. Ed. 690. From the last-quoted cases it is apparent that the 
right of the carrier to provide "a rule, contract, or regulation" that 
suits must be brought within a reasonable time is not derived from the 
statute, but existed before the statute was enacted. The statute pro- 
hibits the carrier from inserting a provision in the uniform bill of lad- 
ing conditions which it is required to file with the Commission and 
which, when filed, constitutes the contract of shipment that suits must 
be tried within less than two years from the time the cause of action 
accrues. 

[3] By the schedules filed with the Interstate Commerce Commis- 
sion by the plaintiff in error, two forms of agreement for transporta- 
tion of property were given to the shipper. One was known as the 
uniform bill of lading, with its conditions referred to, requiring that 
suits should be instituted within two years; the other contained no 
provisions with respect to the time for the commencement of actions. 
It is clear to us that in the uniform bill of lading the condition as to 
the two years became a part of the agreement for the transportation 
of the property in question. Chicago, Rock Island & Pacific Ry. Co. 
v. Cramer, 232 U. S. 490, 34 Sup. Ct. 383, 58 L. Ed. 697, The time 



Digitized by 



Google 



904 278 FEDERAL REPORTEB 

within which the defendants in error were entitled to bring an action 
is therefore one fixed by the contract and not by statute, and the ex- 
tension of time granted by the provision of the Transportation Act 
does not permit adding thereto the period of federal control, and it 
cannot apply, so as to change the terms of the contract entered into be- 
tween the carrier and the shipper. Congress had the right to suspend 
the operation of the statute of limitations where the statute deals solely 
with the remedy, and does not at the same time destroy liability if the 
action is not brought within the prescribed time. 

[4] The suspension of the statute of limitations in actions on per- 
sonal debts does not, as applied to the debtor, deprive him of prop- 
erty in violation of the Fifth Amendment. Campbell v. Holt, 115 U. 
S. 620, 6 Sup. Ct. 209, 29 L. Ed. 483. And the reason therefor is that 
Congress had the right to extend the statute of limitations because the 
right to bring the action did not enter into or become a part of the con- 
tract. But where the time within which an action could be brought is 
agreed upon by tlje terms of the contract of shipment, it is one of 
the terms and conditions thereof and Congress could not deprive the 
plaintiff in error of this property right, for to do so would be a viola- 
tion of the provisions of the Fifth Amendment. The Harrisburg, 119 
U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; Phillips Co. v. Grand Trunk 
Ry., 236 U. S. 662, 35 Sup. Ct. 444, 59 L. Ed. 774; Central Vt. Ry. 
V. White, 238 U. S. 507, 35 Sup. Ct. 865, 59 L. Ed. 1433, Ann. Cas. 
1916B, 252. It was held in Jones v. Delaware, L. & W. R. R. Co., 
114 Atl. 331 (N. J. Court of Errors and Appeals), that section 206 
(f ) was inapplicable to actions under the federal Employers' Liability 
Act of 1908 (Comp. St. §§ 8657-8665). 

Since it appears that this action was not commenced for two years 
from August 21, 1919, we think that, by the contract of transportation 
between the parties, the defendants in error may not maintain this 
action. 

Judgment reversed, and a new trial is ordered. 



MUSER V. BELL. 

(Circuit Court of Appeals, Second Circuit. December 14, 1921.) 

No. 67. 

1. Patents <g=s>26(2)— To constitute invention in combination of old elements, the 

result must be produced by the combination. 

To constitute invention in a new combination of old elements, the result 
must be the product of the combination, and not a mere aggregation of 
several results, each the complete product of one of the combined ele- 
ments. 

2. Patents <$=:»328— 1,207,142, and 1,242,659, for washing machine and mechanism 

for operating attached wringer, held void for lack of Invention. 

The Darrow patents. No. 1,207,142, for a washing machine for house- 
hold use, and No. 1,242,659, for mechanism for operating a wringer attach- 
ed to such machine, held void for lack of invention. 

3. Patents ^=925— To produce better operating mechanism Is not Invention. 

To produce a more convenient operating mechanism than those who 
preceded may make for superiority, but this does not make an aggregation 
patentable. 

®=9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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Appeal from the District Court of the United States for the South- 
cm District of New York. 

Suit in equity by Heart Lee Muser, executrix, against Harry A. Bell. 
Decree for defendant, and complainant appeals. AfRrmed. 

Gorham Crosby, of New York City, for appellant. 
Howson & Howson, of New York City (Charles W. Hills and 
Charles W. Hills, Jr., both of Chicago, 111., of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. This is a suit for infringement on two 
patents, No. 1,207,142, granted December 5, 1916, and No, 1,242,659, 
granted October 9, 1917, to H. W. Darrow, and assigned to appel- 
lant's intestate Fritz Muser. Both relate to portable washing machines 
commonly used in the household. Patent No. 1,207,142 relates to a 
washing machine of the rotating cylinder type; the clothes being 
washed in a cylinder and the mechanism for rotating the cylinder be- 
ing arranged and constructed in such a manner, as claimed by the 
appellant, to be an improvement in the art. Claims 3, 6, and 14 are 
involved. Patent No. 1,242,659 relates to an improved means for 
operating a clothes wringer attached to such washing machine. All 
of the six claims are involved. 

The court below held the patents void for lack of invention, and the 
bill was dismissed. The appellant contends that upon this record the 
inventions in suit were shown to have been made by Darrow in 1907 
or 1908, and that they constituted a definite and important advance 
in the art, and have contributed to making the cylinder washing ma- 
chine practicable for general home use. She contends that Darrow 
invented "a machine having an admirable assemblage of co-operating 
parts, the first safe, compact, reliable, and convenient arrangement for 
controlling a driving washing machine of the cylinder type," and that 
the inventions reside in a new arrangement of old elements and are for 
combination patents. It is conceded that the separate parts are old. 

The claims of patent No. 1,207,142 are as follows: 

"3. In a washing machine, the combination of a supporting frame, a tank 
in the frame, and a cylinder rotatably mounted therein; an upwardly ex- 
tending driving shaft jouraaled upon the supporting frame;, a gear mounted 
thereon ; means for rotating the cylinder adapted to he actuated by the gear 
on the driving shaft; manually opera table means controlling the operative 
connection between the gear on the driving shaft and the means for rotating 
the cylinder; a motor mounted beneath the machine upon the supporting 
frame, and operative connections between the motor and the driving shaft." 

"6. In a washing machine the combination of a supporting frame; a 
tank in the frame, and a cylinder in the tank, rotatably mounted in the sup- 
porting frame; a casing affixed to the ftame on one end of the tank, a driving 
shaft journaled in the casing; a motor mounted upon the supporting frame 
underneath the tank; operative connections between the motor and the driving 
shaft; a gear on the driving shaft; means for rotating the cylinder, adapted 
to be actuated by the gear on the driving shaft; and mahiially operatable 
means for shifting the gear on the driving shaft in operative r-elation with the 
means for rotating the cylinder, and for controlling the rotation of the cylin- 
der without stopping or reyeraing the motor.** 

"14. In a washing macliine, the combination of a frame; a tank in the 
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frame; a cylinder rotatably mounted therein; a motor mounted on the frame 
underneath the tank; a driving shaft joumaled on the frame at an approxi- 
mately right angle to the axis of the cylinder; means operatively connecting 
the motor with the driving shaft; means on the cylinder, adapted to be en- 
gaged by a driving gear ; a gear on the driving shaft ; an intermediate gear, 
adapted to be actuated by the gear on the driving shaft, and engaging the 
means for rotating the cylinder, and manually operatable medtianlsm for oper- 
atively connecting the gear on the driving shaft with the intermediate gear, 
substantially as herein shown and described." 

This patent relates solely to the driving mechanism of the machine. 
The specifications read that the invention relates — 

"in general to washing machines and more particularly to driving mechanism 
for both rotating the washing cylinder and operating the clothes wringer.** 
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The drawings show a machine supported on four legs, each of which 
comprises two sections, 15 and 16, screwed together by bolts, 18, sup- 
ported on legs. There is a tank, 32, inside of which is rotatably mounted 
a washing drum, S3. This drum is called the washing cylinder. There 
is nothing in the specifications in the way of description of the washing 
cylinder or drum, nor do the drawings show the details of construction 
thereof. The object is stated to be to provide a self-contained safe 
and easily operatable washing machine for household use, and that 
the invention consists in devising and in co-operatively combining the 
component parts of a c>linder washing machine and the driving mech- 
anism thereof. The prior art, as disclosed by the record, is replete 
with knowledge of washing machines having rotatable cylinders of two 
kinds. In one kind, the clothes are placed in the tank and washed on 
the outside of the rotating cylinder, while in the other kind clothes 
are placed in the cylinder and there washed by being caused to rotate 
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therewith. See Pratt patent. No. 130,821 ; Smith patent, No. 109,258; 
Block patent. No. 783,690; Low patent. No. 839,863. 

Machines of the cyHnder type, in which the clothes to be washed are 
inside the cylinder, may have the cylinder rotate continuously in one 
direction, or the cylinder may make a part of the revolution in one di- 
rection, and then may be reversed and caused to make a part of tht 
revolution in the opposite direction, or the cylinder may make several 
revolutions, first in one direction, and tlien in another. Here the in- 
ventor does not limit his machine to one having any particular kind of 
cylinder, nor does he specifically describe any particular kind of ro- 
tation for the cylinder. The mechanism for rotating the cylinder 33, 
comprises a motor, 36, mounted beneath the tank of the machine and 
provided with the spur wheel, 41, which engages with the internally 
toothed wheel, 46, mounted on the stud shaft, 4^. The hub, 44, of 
the gear wheel, 4^, has formed on its outer end the beveled teeth, 60, 
^hich engage with the beveled wheel, .50, which is mounted on the 
driving shaft, 4^, 
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The driving shaft, Ifi, extends upwardly along one end of the tank, 
S2, and has its lower end supported in the block, ^7, and its upper end 
joumaled in the bushing, 57 ^ supported on the bracket, oB. The 
extreme upper end of the shaft, Ifiy is joumaled in the bushing, 87, 
mounted in the cap plate, 62, of the casing, 58, As shown in Fig. 3,; 
the shaft, 1^9, has loosely mounted on it a beveled gear, 67, which, enr 
gaged with the beveled gear, 65, mounted on the short shaft, 61^. 71 is 
a collar slidably mounted on the shaft, J^, so as to rotate therewith, 
and which may be shifted up or down on said shaft by means of the 
eccentric, 73, operated by the crank handle, 76\ The collar, 71, has 
clutch teeth, 70, formed on its lower end, which are adapted to engage 
with the clutch teeth, 69, formed on the hub of the beveled gear. 67. 
When the handle, 75', is in down position, as shown by the full lines 
in Fig. 2, the clutch teeth, 70, of the collar, 71, engage with the clutch 
teeth, 69, of the beveled gear, 67, and the beveled gear, ^, is thereby 



Digitized by 



Google 



910 - 278 FEDERAL REPORTER 

operatively connected to the beveled gear, 66, so that the latter is driv- 
en by the driving shaft, 49. On the inner end of the shaft, 6i, thercis 
mounted a pinion, 8i, which, as stated in the specification, "engages 
a train of gears mounted on the plate, 85, that connects with the studs, 
86, to rotate the drum, 33^ By means of the handle, 75', the collar, 
71, may be moved into or out of engagement with the beveled gear, 67, 
thereby causing the cylinder, 33, to be rotated in the tank, or to be 
stopped, without interfering with the motion either of the driving shaft, 
49, or the motor, 35. The train of gears whereby motion is communi- 
cated from the pinion, 84, to the studs, 86, mounted on the end of the 
drum, 33, is not shown in detail on the drawings nor described in the 
specification. 

Since the motor, and therefore the driving shaft, 49, revolve always 
in one direction, the beveled pinions,. 67 and 65, are always driven in 
one direction ; and therefore the pinion, 84, and the train of gears with 
which it engages, are always driven in one direction. The washing 
machine thus described is known as a one-way machine. The various 
gears whereby motion is transmitted from the motor to the pinion, 84f 
are inclosed by casings. Casing, 58, which incloses the slidablc collar, 
71, and the beveled gears, 67 and 65, is attached to the washing ma- 
chine at its lower end by means of the bracket, 65, and at its upper 
end to the upper end of one of the rear comer posts. The gear 
wheel, 84, and the plate, 85, on which is mounted the train whereby 
motion is communicated from the gear, 84, to the studs, 86, lies wholly 
within the tank, 32. 

[1,2] A new combination, if it produces new and useful results, is 
patentable, though all the constituents of the combination were well 
known and in common use before the combination was made. Hailes 
V. Van Wormer, 87 U. S. (20 Wall.) 353, 22 L. Ed. 241. But, to 
constitute invention, the results must be a product of the combina- 
tion, and not a mere aggregation of several results, each the complete 
product of one of the combined elements. Merely bring old devices 
into juxtaposition, and there allowing each to work out its own effect, 
without the production of something novel, is not invention. To con- 
stitute invention, the inquiry is, has there been produced a new and 
useful result? The joint product of the elements of the combination 
must be something which is more than an aggregation of old results. 
To obtain a monopoly awarded by a patent, and thus prevent others 
from using the same devices, it must appear by the use of the combina- 
tion of elements that a new and useful result is obtained. A mere mul- 
tiplicity of elcmejits does not make it patentable, and so long as each 
element performs some old and well-known function, is not a patent- 
able combination but an aggregation of elements. Richards v. 
Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991; 
Brinkerhoff v. Aloe, 146 U. S. 515, 13 Sup. Ct. 221, 36 L. Ed. 1068. 
In the combination considered at bar, each of the several parts of the 
driving mechanism is old. The motor and its use is old. The in- 
casing of gearing is old. When the patent was issued, wiishing ma- 
chines having all the elements set forth in the claims were in common 
use, and were being made and sold by a number of manufacturers. 
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If prior to December 5, 1916, the inventor taught the public and 
manufacturers of washing machines the alleged combination set forth 
in the claims, he must have taught it to them by making and publicly 
exposing machines embodying his alleged invention. This would con- 
stitute a public use. For this control of a washing machine with the 
co-operation of the elements here brought together, accomplished no 
new result involving the exercise of creative faculty, which is inven- 
tion. 

Patent No. 1,242,659 is for reversible driving mechanism for clothes 
wringers. The drawing shows the clothes wringer, 112, mounted on 



e. 



the rear side of the washing machine and driven by power shaft, J^B, 
operated by means of a motor, 35, supported beneath the tank of the 
machine. The mechanism whereby the motion is communicated from 
the driving shaft, 4^, to the wringer, 112, is inclosed in a housing, 68, 
attached at its upper end to a bracket, 62, which is secured to the upper 
comer of the machine. The claim substantially set forth a combina- 
tion comprising a frame and pair of rollers rotatably mounted in the 
frame, intermeshing gears mounted on their axes to convergently rotate 
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the rollers, a driving shafts gears mounted thereon, an intermediate 
shaft, operatively connected with the gears mounted on the axes of 
the rollers, a gear on the intermediate shaft meshing with the gears on 
the driving shaft. 

We think the claims cover an aggregation, since the mechanism 
could be adapted to any other apparatus as well as a clothes wringer. 
A clothes wringer cannot be claimed as an element of the combination. 
The addition of reversing mechanism connected to a wringer is not 
considered to involve invention. Reversing gearing was old, and to 
operate a wringer by power and incorporating a reversing mechanism 
would not involve invention for the reason that it has been well known 
for a long time to operate hand-operated wringers and turn them in 
one direction or the other. Such reversing mechanism may be em- 
ployed in any aft without involving invention. The prior art discloses 
this. TJie Woodrow patent, No. 921,195, and the Shedlock patent, 
No. 421,198 show washing machines having wringers with intermesh- 
ing gears mounted on the rollers of the wringer. The Shedlock patent 
shows a wringer equipped with a reversing mechanism whereby the 
wringer may be started, stopped, and reversed without interfering 
with the driving shaft. None of the claims are for a combination with 
a clothes wringer and other elements. The word "wringer" does not 
appear in any of the claims. The claims broadly are for a combina- 
tion of mecharasm, roller shafts and gears. The control of the opera- 
tion of the wringer by an old and well-known method, does not amount 
to an invention. Grinnell Washing Machine Co. v. Johnson Co., 247 
U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. To produce a more con- 
venient mechanical mechanism than others who preceded may make 
for superiority, but this does not make an aggregation patentable. 
Office Specialty Co. v. Fenton Metalic Co., 174 U. S. 492, 19 Sup. Ct. 
641, 43 U Ed, 1058. 

[3] We think that the combination provided for by the inventor in 
the operation of the wringer fails to show that inventiwi is achieved. 
It does not produce such a novel and useful result in what is claimed 
by the inventor for the co-operating action of the elements, which is 
essential to distinguish between patentable combination and an aggre- 
gation of old elements, even though they be so placed by -mechanical 
skill as to do Work more economically. Ordinary mechanical skill was 
fully adequate for the undertaking and the accomplishment here ob- 
tained in view of the prior art. 

Decree affirmed. 
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MARTIN V. UNITED STATES. 
(Circuit Oburt of Appeals, Second Circuit January 18, 1922.) 

No. 76. 

1. Criminal law ^=>t3<— ConvletloR iiroper under statute net deflnlng. 

A conviction may be had for extortion under Criminal Code, I 85 (Comp. 
8t 1 10253), though such statute does not define the term, notwithstanding 
sections 332, 883, 340 (Comp. St. || 10606, 10507, 10614). 

2. Extortion ^=»4— Special agent of Department of Justice held guilty of extor- 

tion. 

A special agent of the Department of Justice, who falsely informed one 
who applied for a visa on a passport to permit an alien to visit the United 
States, that to get the matter attended to promptly a man must be sent to 
Washington and that the expenses incidental thereto would be $300, and 
required the applicant to pay the ^00 after the application had been 
granted at Washington, was guilty of extortion under Criminal Code, 
§ 85 (Comp. St § 10253). 

3. Bribery 40s»l(l)-»-Criminal law «5»37— Off«nee of accepting bribe oemplete 

when person asks for money; defense of entrapment held without merit. 

The offense of accepting a bribe, under Criminal Code, 1 117 (Omp. $t. 
I 10287), consists in asking for the money, and one prosecuted therefore 
cannot insist that government agents laid a trap, where the latter did 
nothing until the crime or armngements were completed, and then only 
for the purpose and with the result of verifying the report of the person 
caUed on to pay the briba 

In Error to the District Court of the United States for the Southern 
EHstrict of New York. 

Eugene P. Martin was convicted of accepting bribes and extortion, 
and brings error. Affirmed. 

The Indictment contained sef^n counts. The first six charged that defend- 
ant accepted bribes as a special agent of the Department of Justice in vlola^ 
tlon of section 117 of the Criminal Code (Comp. St. § 10287). The seventh 
count charged extortion under section 85 (Comp. St'f 10253). Defendant was 
acquitted upon the first five counts and convicted on the sixth and seventh 
counts. 

Defendant was a special agent of the Department of Justice, attached to 
the Bureau of Investigation In New York City. One Daus, a German sub- 
ject, applied to the State Department for a visa upon his passport in order to 
permit him to visit the United States. He named, as a reference, one Leo 
Levy, a retired stockbroker and an American citizen. The State Department, 
in accordance with its routine, referred the Daus application to the Depart- 
ment of Justice for examination of the persons named as references, and, in 
due course, the duty was assigned to defendant. Levy was formally requested 
by defendant to call at the bureau for examination and he did call on de- 
fendant on November 16, 1920. Levy explained that he wllihed to aid Daus, 
who was his brother-in-law, to pass through the United States on his way 
from Cuba to Germany, as Daus was a sick man, and wished to avoid a three- 
Weeks crossing in a small vessel from Cuba. Levy told defendant that, "if 
there were any Incidental expenses connected with expediting the matter,** 
he would not object to paying them. 

After asking Levy some formal questions, defendant told him to obtain two 
affidavits from reputable merchants as to the character of Daus and to re- 
turn later in the day. This Levy did. After defendant had read the affld^- 

^s9For other cases see sune topio A KBT-NUMBER in mil Key^Numbered DlgMts 4 ladeEKM 
278 F.— 68 
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vits, he said, according to Levy: "There are two ways of doing this thing. 
One is the regular way, which ♦ • ♦ may take weeks, and which may 
take months. Then again there is another way, according to which matters 
can be considerably expedited. But that • • • will cost you money. 

• ♦ ♦ You know those fellows down in Washington want to be greased. 

♦ • ♦ They are not down there for their health." Martin said it would 
cost $300, and when Levy demurred, saying he did not like to pay $300, un- 
less he felt **sure there is going to be a favorable result," defendant answered : 
"All you will have to agree to ♦ ♦ ♦ will be to pay for the preliminary 
expenses, the incidental expenses, in connection with sending a man down to 
Washington," and the amount named was $30, to the payment of which Levy 
agreed, and thereupon defendant said: "All right; ♦ ♦ ♦ you will hear 
from me further." 

Defendant did not transmit the affidavits through the Washington office, as 
was his duty. Instead, he retained them from November 16th to November 
23d, and on the latter date wrote to Metcalf, an employee of the Department 
of Justice at Washington, inclosing the affidavits and stating: "I promised 
to forward these affidavits with the Idea in view that, if the State Depart- 
ment ♦ * ♦ are shown these affidavits, no doubt it will expedite the mat- 
ter, and therefore take the liberty of asking you, at your earliest convenience, 
to take up this matter at your earliest convenience." No copy of the letter 
was made for the files of the local bureau, nor any record made thereof. Met- 
calf (the propriety of whose conduct is not questioned) and defendant had 
been acquainted for some years, first having met In official relationship. Met- 
calf s duties were not, in any way, concerned with visa references. Metcalf 
carried out defendant's request, and delivered the letter and aflldavits to an 
employee of the Department of State at Washington, and the letter thus be- 
came part of the official file of that department. 

Having learned from Metcalf that the application had been granted, defend- 
ant, on November 24th, informed I^evy by telephone accordingly. At that 
time, defendant's official duties in this connection were ended. On cross-ex- 
amination, it developed that on November 16th, after Levy's conversation 
with defendant, he communicated the substance of the conversation to an 
employee of the Department of Justice, whom he happened to know. Thus It 
was that on November 26th Levy telephoned from an office of the Department 
of Justice in New York to defendant at the latter's home, and a stenographer 
in the Department of Justice took down the conversation, at the end of which 
Levy said that he was willing "to go through with it," and defendant said, 
"That is all right." 

On December 1st, defendant called at Levy's office and collected the $30 
for the pretended expenses of sending a man to Washington. At the same 
time defendant showed Levy a letter written by an employee of the State 
Department to Metcalf, stating that the application had been granted. Met- 
calf mailed that letter to defendant, pursuant to a telephone request made 
by defendant, when he called Metcalf at Washington, and inquired whether 
the latter had heard anything in regard to the application. On December 7th 
Levy called upon the defendant, pursuant to the latter's suggestion. Levy 
was then acting with the knowledge of Lamb, Division Superintendent of the 
Department of Justice, and defendant's superior. Levy handed defendant 
$270 in currency, contained in an envelope. Defendant drew from his pocket 
a long envelope, addressed and bearing postage. He placed the envelope, con- 
taining the money given by Levy, in the larger envelope, sealed that enveli>pe, 
and placed it in his pocket The envelope was obtained from one Newman, a 
special agent, and defendant admitted he had given the envelope to Newman 
to mail. It was addressed to Frederick L. Kramer. 120 Broadway, and on the 
back bore the writing, "E. P. M., 197 Highland Place, Brooklyn, N. Y." 

The defendant resided in New Rochelle. His sister resided at the return 
address written on the back of the envelope addressed to Kramer. Kramer, an 
attorney, was an old friend of defendant, and had permitted him to use his of- 
fice on previous occasions as a mailing address. Defendant did not testify, al- 
though a statement made by him to Lamb, after he had attempted to mail 
the $270, wtm Introduced as part of the prosecution's case. 
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Slade & Slade, of New York City (David H. Slade, of New York 
City, of counsel), for plaintiff in error. 

William Hayward, U. S. Atty., and John E. Joyce, Asst U. S. Atty., 
both of New York City. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. . 

MAYER, Circuit Judge (after stating the facts as above). [1] 1. 
It is contended that the seventh count fails to charge a crime, because 
the statute fails to define extortion. Section 85 of the Criminal Code 
reads as follows: 

•*Bvery officer, clerk, agent, or employee of the United States, and every per- 
son representing himself to be or assuming to act as such officer, clerk, agent, 
or employee, who, under color of his office, clerkship, agency, or employment 
or under color of his pretended or assumed office, clerkship, agency, or em- 
ployment, is guilty of extortion, and every person who shaU attempt any act 
which if performed would make him guilty of extortion, shall be fined not 
more than five hundred dollars, or imprisoned not more than one year, or 
both.- 

Attention is called by defendant to sections 332 and 333 of the Crim- 
inal Code (Comp. St §§ 10506, 10507), where the expression "an of- 
fense defined in any law of the United States" is used, and to section 
340 (Comp. St. § 10514), which provides: "The crimes and offenses 
defined, in this title shall be cognizable in the Circuit and District 
Courts, * ♦ * " as prescribed in R. S. §§ 563, and 629 (Comp. 
St. § 991). Briefly stated, the argument is, first, that in any event the 
statute must define the crime of extortion; and, secondly, that under 
section 340, supra, the crime is not cognizable in the national courts, 
because not defined "in this title." 

An examination of the Criminal Code and of the Revised Statutes 
will show that, in a considerable number of instances, crimes denounced 
have not been defined. Some of these statutes, in substantially their 
present form, have been on the bopks for over or nearly a century. 
Thus R. S. § 5286 (Comp. St. § 10177), as to military expeditions 
against people at peace with the United States, had its origin in a statute 
of 1794; section 5368 (Comp. St. § 10463), as to piracy, in a statute at 
least as early as 1819; and the statute here under consideration (sec- 
tion 85), as to extortion, in a statute at least as early as 1825. "Steal," 
for instance, is not defined in Criminal Code, §§ 36 and 47 (Comp. St. 
§§ 10200, 10214) ; nor "forge" in sections 27 and 30 (Comp. St. §§ 
10191, 10194); nor "rob," in section 46 (Comp. St. § 10213); and the 
illustrations could be multiplied. 

Thus, by a long history of practical construction by the Legislature 
and by the decisions of the courts, resort is had either to the common- 
law definitions of offenses of an ancient character or to the ordinary 
meaning of words or to both. Two noteworthy cases, each well worth 
reading and highly instructive, have settled the principle. 

In United States v. Smith, 18 U. S. (5 Wheat.) 153, 5 I,. Ed. 57, it ' 
appears that Smith was indicted for piracy committed in violation of 
the Act of March 3, 1819, § 5, 3 Stat. 513. That act provided "that 
if any person ♦ * * shall, on the high seas, commit the crime of 
piracy, as defined by the law of nations, * * * " he should be 
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punished with death. The case was argued hy Wirt for the United 
States and Webster for defendant, and Mr. Justice Story delivered the 
opinion of the court. "The argument," said Mr. Justice Story, "is 
that Congress is bound to define, in terms, the offense of piracy, and 
is not at liberty to leave it to be ascertained by judicial interpretation. 
* * * " After disposing of this argument, Mr. Justice Story con- 
tinued: 

"But supposing Ck>ngress were bound, in all the cases induded in the clause 
under consideration to define the offense, still there is nothing which restricts 
it to a mere logical enumeration in detail, of all the facts constituting the of- 
fense. Ck)ngress may as well define, by using a term of' a known and determi- 
nate meaning, as by an express enumeration of all the partioulars included in 
that term. That is certain which Is, by necessary reference, made certain. 
When the act of 1790 declares that any person who shall commit the crime of 
robbery or murder on the high seas shall be deemed a pirate, the crime is not 
less clearly ascertained than it would be by using the definitions of these 
terms as they are found in our treatises of the common law. In fact, by such 
a reference, the definitions are necessarily included, as much as If they stood 
in the text of the act . In respect to murder, where 'malice aforethoughf is 
of the essence of the offense, even if the common-law defibaltion were quoted 
in express terms, we should still be driven to deny that the definition was 
perfect, since the meaning of 'malice aforethought' would remain to be gather- 
ed from the common law. There would then be no end to our difficulties, or 
our definitions, for each would involve some terms which might still require 
some new explanation." 

Considering next whether the crime of piracy was defined by the 
law of nations with reasonable certainty, Mr. Justice Story observed: 

"What the law of nations on this subject is may be ascertained by consult- 
ing the works of Jurists, writing professedly on public laws, or by the general 
usages and practice of nations, or by judicial decisions recognizing and en- 
forcing that law. There is scarcely a writer on the law of nations who does 
not allude to piracy as a crime of a settled and determinate nature, and. 
whatever may be the diversity of definitions in other respects, all writers 
concur in holding that robbery, or forcible depredations upon the sea, animo 
furandi, is piracy. The same doctrine is held by all the great writers on 
maritime law, in terms that admit of no reasonable doubt The common law, 
too, recognizes and punishes piracy as an offense, not against its own munici- 
pal code, but as an offense against the law of nations (whieh is part of the 
common law), as an offense against the universal law of society, a pirate be- 
ing deemed an enemy of the human race." 

After an exhaustive review of the authorities, it was concluded: 

"So that, whether we advert to writers on the common law or the mari- 
time law, or the law of nations, we shall find that they universally treat of 
piracy as an offense against the law of nations, and that its true definition by 
that law is robbery upon the sea." 

These quotations are extracted solely for convenience, although the 
opinion should be entirely read to appreciate its full value. 

In Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 1127, 1197, 
.41 L. Ed. 289, defendant, with others, was indicted for setting on foot 
a military expedition and enterprise against Cuba. The court was 
called uponj inter alia, to ascertain the meaning of "military expedition 
or enterprise," as used in R. S. § 5286, forbidding "any military expedi- 
tion or enterprise" against any state or people at peace with tht United 
States. Mr. Chief Justice Fuller said: 
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"The first and the main question in the present case ^s whether the trial 
Jnd^e erred in his instractlons to the jury in respect of what constitutes a 
'military expedition or enterprise* under the statute. The question is one of 
municipal law, and the writers on international law afford no controUinfl; aid in 
its solution." 

The court then examined the definitions of lexicographers and laid 
down its definition. 

Section 273 of the Criminal Code (Comp. St. § 10446) defines the 
crime of murder, but its predecessor, R. S. § 5339, did not Lacombe, 
J., in charging a jury where defendant had been indicted under R. S. 
§5339, said: 

*'But the statutes do not define the offense of murder. Therefore we must 
turn to the common law, as it was in England before the Revolution, and has 
been interpreted since by our courts, for a definition of that crime.** United 
States V. King (G. G.) B4 Fed. 302, 306. 

To the same effect, Maxey, J., charged the jury in United States v. 
Lewis (C. C) 111 Fed. 630, 632. 

[2] Apparently, the first case under the statute as to extortion, of 
which there is a report, is United States v. Waitz (1876) 28 Fed. Cas. 
386, No. 16,631. There, Hillyer, J., defined extortion, when charging 
a jury, as did Dick, J., in United States v. Deaver (D. C, 1882) 14 Fed. 
595. Judge Thomson in the case at bar instructed the jury in an ad- 
mirably clear and comprehensive charge. He defined extortion as 
follows : 

"Extortion is the unlawful taking by any officer under color of his office 
6f any money or thing of value that is not due him, or more than is due, or 
before it is due." 

He thus adopted the classic definition of Blackstone. 4 Blackstone, 
Com. 141 ; also 1 Hawkins, P. C. 418; 25 C. J. 233. With this defini- 
tion in mind, if the jury believed the witnesses for the prosecution, 
the crime of extortion, under section 85, was committed by defendant. 

[3] 2. It is contended that defendant was induced to commit the 
crime charged, and that the government agents laid a trap for him. 
On the evidence, it appeared that the crime or arrangements were com- 
pleted on November 16th, and that everytfiing occurring thereafter 
was done properly and lawfully for the purpose and wiA the result 
of verifying Levy's report to the Department of Justice as to the trans- 
actions of Novepiber 16th. Grimm v. United States, 156 U. S. 604, 
610, 15 Sup. Ct. 470, 39 L. Ed. 550; United States v. Wight (D. C.) 
38 Fed. 106, 111. 

Under Criminal Code, § 117, the crime, inter alia, consists in asking 
for money or in promising to pay money with intent, etc. As the evi- 
dence shows, defendant asked for the money on November 16th, and 
in any event then agreed to pay the $30. Everything done thereafter 
was merely in furtherance of a crime which had been completed on 
November 16th. 

We have examined into the other assignments of error, but they do 
not present any questions calling for discussion. 

Judgment affirmed. 
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THE MAREN LEE. THE HERMAN LEE. CONSOLIDATION COASTWISE 
CO. V. LEE TOWING LINE, Ine., et al. 

(Circuit Court of Appeals, Second Circuit January 18, 1022.) 

Nos. 1&7, 98. 

i. Collision ^s»ll5— Tug Is liable for her fault, which oaussil oelllslen by tow. 
Where a tug, wbich was made fast to the starboard quarter of a schoon- 
er, was at fault for going astern when the schooner took a sheer to star- 
board, which resulted in a collision, the tug is liable in rem for the 
resulting damages, though her master, who gave the wrong OTder, was 
acting as pilot of the schooner. 

2. Pilots «=92— Tug master on vessel, directing course In attempt te follow tug, 
is "pilot." 

The master of a tug, who was stationed on the deck of a schooner in 
tow, directing her course merely in an endeavor to make her follow an- 
other tug, which was towing ahead, was a "pilot,'' which is the term ap- 
plied to the officer on board a ship haying charge of the helm and of the 
ship's route, or to a person taken on board at a particular place for the 
purpose of conducting a ship through a river, road, or channel, or from 
or into a port 
[Ed. Note. — ^For other definitions, see Words and Phrases, PUot] 

8. Collision ^s> 1 1 5— 'Vessel Is liable for wrong order of contractual pilot. 

Where the pilot in charge of a vessel, whose negligent orders resulted 
in the collision, was not a compulsory pilot, but one voluntarily accepted 
as the result of a contract, the vessel is liable In rem. 

4. Collision ^=9 115— Value of tug, whose master was at fault, exhausted before 
recourse to tow. 

Where a collision resulted from the negligent order of a tug master, 
who was on the schooner in tow at the time, under circumstances making 
both vessels liable in rem for the resulting damages, the value of the tug, 
whose master caused the collision, should be first exhausted before re- 
course is had to the tow. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libels in admiralty by the Consolidation Coastwise Company against 
the steam tugs Maren Lee and Herman Lee, the Lee Towing Line, Inc, 
claimant, and against the schooner Cora F. Cressy, Samuel R. Percy, 
claimant, and by Samuel R. Percy against the steam tugs Maren Lee 
and Herman Lee, the Lee Towing Line, Inc., claimant, and against the 
steam tug Cumberland and the barge No. 18, the Consolidation Coast- 
wise Company, claimant. From a decree adjudging the tug Herman 
Lee and the schooner Cora F. Cressy liable for the damage, the Lee 
Towing Line, Inc., appealed. Affirmed. 

The schooner Cora F. Cressy lay at the Staten Island anchorage on a fair 
and clear day in April. She is a large five-masted vessel, and drew on the 
day in question, partly loaded, 24 feet. She employed the Lee Towing Line 
to take her through the East River, and the two tugs Maren and Herman 
r^e were assigned to do the work. The larger tug (Maren Lee) took posi- 
tion ahead with the usual towing line, the Herman Lee made fast on the star- 
board quarter of the schooner, and the fiotilla started, entering the East River 
through Buttermilk Channel There was a strong flood tide in the river, and 
the tugs attained considerable speed, it is said as much as seven miles an 
hour. At the same time the tug Cumberland, with two li^^ht barges in tow 

^spFor oUier cases see same topic A KBT-NUMBSR is «U Kej-Numbered Dlgeeta A lodexee 
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on short hawsers, was comhig down the river on a voyage from Boston to 
Baltimore. Congestion of shipping compelled the Gnmberland to get over on 
the Brooklyn side of the East River approximately in the neighborhood of 
Manhattan Bridge, at the time when the Maren Lee was passing or about to 
pass under the Brooklyn Bridge. 

The master of the Herman Lee left his tug on the sdhooner's starboard 
quaJrter and took position on the latter vessel's forecastle head. The schoon- 
er's master was not aboard; she had two mates» however, of whom the senior 
was forward with the tug captahi, and the second aft, in such a position that 
he could see what the man at the wheel was doing and give him orders, if 
necessary. The tug captain went on the schooner's forecastle head, because 
he thought that the best place to give orders, not only to the man at the wheel 
of the schooner, but to his own tug, to the end that the long, and heavy tow- 
might follow the Maren Lee properly. The tug master gave orders for the 
schooner's helm by waving his arm, though by some of the evidence he either 
also gave oral commands, or the schooner's officers translated the tug mas- 
ter's arm wave into words, and so passed the command to the wheelsman. 

Between the Brooklyn and Manhattan Bridges the Maren Lee and her tow 
were obliged to pass the Cumberland and her tow starboard to starboard. 
As they were about to pass, the schooner sheered suddenly toward the Brook- 
lyn shore, and with such violence that the Maren Lee was unable to check 
the sheer before the schooner came In contact with one of the Cumberland's 
barges, injuring both vessels. At the time of collision the Cumberland and 
tow were within less than 100 feet of the Brooklyn pierhead line. While going 
through Buttermilk Channel the schooner had manifested a tendency to sheer ; 
whether she again sheered, and toward Brooklyn, when approaching the Cum- 
berland, is not clear, but probable ; but the immediate cause of collision was 
that the helm of the schooner was so moved as to direct her course toward 
Brooklyn, while at the same time, according to his own evidence, the tugmas- 
ter ordered bis own vessel, the Herman Lee, to go 'liard astern and hook her 
up again." 

At or Just before the moment of collision the helm of the Cressy was hard 
aport and the tug on her starboard quarter was backing strong. The own- 
ers of both injured vessels filed libels against all the other parties concerned. 
The lower court exonerated the Cumberland and the Maren Lee, adjudging 
that all the resulting damage should be borne by the Herman Lee and the 
Cora F. Cressy. The only appeal was taken by the owner of the Herman Lee, 
but in this court the owner of the Cressy reasserts the schooner's freedom 
from blame. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(L. De Grove Potter and Robert S. Erskine, both of New York City, 
of counsel), for the Herman Lee. 

Carter & Carter, of New York City (Peter S. Carter, of New York 
City, of counsel), for the Cora F. Cressy. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for the Cumberland and 
her tow. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] Thisi 
collision was singularly inexcusable ; in investigating accidents of this 
class, one piece of gross negligence is usually discovered. In comment- 
ing on the evidence, an experienced trial judge said that he found the 
captain of the Herman Lee "untrustworthy, not only in his report to 
the local inspectors, which is extremely uncandid, but also in his con- 
flicting stories of the orders given to his tug." We entirely agree with 
this estimate of the witness, and find that the main responsibilit;y for 
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collision rests on him. We further agree that the Maren Lee, the 
Cumberland, and the latter's tow were wholly without fault. The 
Cumberland was excused by the exigencies of navigation in going down 
the river near the Brooklyn shore ; there was plenty of room for the 
schooner and her tugs to pass starboard to starboard, and if the schoon- 
er had followed straight after the Maren Lee (which vessel was laying 
a proper course) there would have been no collision. 

It is quite probable that the root of the difficulty was that the tug 
master on the forecastle head faced ait and attempted to give his steer- 
ing orders by waving his hand in the direction that he wished the 
schooner's head to turn. It is the historic rule of the sea that orders 
are always given to the helm, and it may be true that, when the tu^ 
captain waved his hand to port, the signal was interpreted as meaning 
to put the helm to port. But, however this may be, no excuse can 
be suggested for ordering the tug on the starboard quarter to go astern 
as hard as she could, when a sheer toward Brooklyn was developing, 
no matter what the cause of the sheer. This was the commission of a 
marine tort on the part of the helper tug Herman Lee, and is sufficient 
to hold her in rem. 

[2] So far as the liability of the schooner for injury to a third party 
— i. e., the Cumberland's barge — is concerned, it makes no difference 
whether the sheer toward Brooklyn which brought about collision was 
caused or contributed to by a wrong order from the tug master or a 
wrong understanding of that order, if that tug master was a pilot. He 
was, of course, a pilot in the sense that he was a licensed man; but 
the question is whether, when performing so humble a duty as merely 
trying to keep the schooner straight behind the Maren Lee, he was act- 
ing as a pilot. 

'*The name of pilot or steersman * * ^ Is applied either to a particular 
ofQcer serving on board a ship during the course of a voyage, and having the 
charge of the helm, and of the trip's route, or to a person taken on board at 
a particular place for the purpose of conducting a ship through a river^ road, 
or channel, or from or Into a port* " The Wave v. Hyer, Fed. Cas, No. 17,300, 
2 Paine, 131. 

"The term pilcft is equally applicable to two classes of persons, to those 
whose employment is to guide vessels in and out of ports, and to those who 
are entrusted with the management of the helm and the direction of the vessel 
on her voyage." Pacific Mail, etc., v. Joliffe, 2 Wall. 461, 17 L. Ed. 805. 

Within these authoritative definititions it is plain that in the legal 
sense the master of the Herman Lee was acting as pilot of the Cressy 
when directing, or attempting to direct, her course, even though that 
course was but the wake of a towing tug. 

[3] He was not a compulsory pilot, but one voluntarily accepted as 
,the result of contract. Wherefore, if he gave a wrong order, which 
caused or contributed to collision, the Cressy is liable as the offending 
res (Homer Ramsdell, etc., Co. v. La Compagxiie Geoerale, 182 U. S. 
406, 21 Sup. Ct. 831, 45 L. Ed. 1155, and cases cited); whereas, if he 
gave a proper order (which we do not believe he did), and that order 
was misunderstood by the ship's officers and/or the man at the wheel, 
the schooner is also liable, though for another reason. 

[4J It is evident from the apostles that the liability of the Cres^ 
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is important, because the Herman Lee is not sufficiently vduable to 
cover all the damage. As we have found that a wrong order given by 
the master of the Herman Lee was the proximate cause of collision, 
it was correct (as was done in the court below) to order that the value 
of the Herman Lee should be first exhausted before recourse was had 
to the Cressy. 

Decree affirmed, with the costs of this court to the Consolidation 
Coastwise Company only. 



BERTHELOT V. ISAACSON ot al. 

(Circuit Court of Appeals, Fifth Clrcnlt February 18, 1922.) 

No. 8680. 

Tmtts ^s>3l— Volvntary ooBV«yaiio« h«ld to ereato iRiplfod trust. 

Where a grantee of property admitted that for some years she had U7e4 
with and cared for the grantor In the home of the latter, and that, though 
not of kin, their relationship was as Intimate as that of mother and 
daughter, and It was not claimed that any money consideration was paid 
for the conveyaQce, and where on her death the grantor left a daughter, 
to whom she bequeathed all her property, the drcumstanoes raised an 
Implied trust, and the burden of explanation and afBrmatlve proof of the 
complete fairness of the transaction rested, on the grantee. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana, New Orleans Division ; Ruf us E. Foster, Judge. 

Suit in equity by Mrs. Beatrice Berthelot, widow of Alvin E. Her- 
bert, against Mrs. Aline J. Isaacson and others. Decree for defend- 
ants, and complainant appeals. Reversed and remanded. 

W. J. Waguespack and Herbert W. Waguespack, both of New 
Orleans, La., for appellant. 

Charles Carroll, Joseph W. Carroll, and Henry G. McCall, all of 
New Orleans, La., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Mrs. Celeste Berthelot was an elderly woman 
residing in the city of New Orleans, who owned certain property 
situated in the Sixth district of said city. She had, on July 12, 1911. 
borrowed $4,000 from the Union Homestead Association, and to se- 
cure the same had conveyed said property by an act of sale to said 
association, and had contemporaneously received from said associa- 
tion a reconveyance, which reserved a vendor's lien and special mort- 
gage to secure said $4,000; she pledging at the same time 40 shares of 
the stock in said association as additional security for said loan. Mrs. 
Berthelot had a daughter, Mrs. Beatrice Berthelot Hebert, a widow, 
complainant in the court below and appellant, with whom she had had 
some disagreement arising from a remarriage which Mrs. Hebert pro- 
posed. Mrs. Hebert had gone to California. The defendant, Mrs. 
Isaacson, now Mrs. Simon, was living with Mrs. Berthelot. Their 
relations were very close; although not actually related, they treated 
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each other as mother and daughter, and Mrs. Isaacson called Mrs. 
Berthelot and spoke of her as her tnother, and was apparently look- 
ing after her. 

Mrs. Berthelot was evidently unable to keep up her payments to the 
association, which was pressing her for settlement. On July 31, 1918, 
by some arrangement with Mrs. Isaacson, Mrs. Berthelot transferred 
said property to said Homestead Association for a stated price of 
$4,300, and upon the same day said association granted a loan of $4,- 
300 to Mrs. Isaacson, as shown by the minutes of the Homestead As- 
sociation, in which the president reported that, the application for 
this loan having been approved, he had signed the act of sale from 
Mrs. Berthelot to the association for $4,300. and the act of resale from 
the association to Mrs. McEniry (Isaacson) for $4,300. The only 
pa3rment shown in the matter was a check of the association for the 
sum of $4,300, drawn to the order of Mrs. Isaacson and indorsed by 
her to the notary public before whom these acts had been executed. 
Mrs. Berthelot and Mrs. Isaacson continued to occupy the premises, 
moving into a small house on the rear thereof and renting out the main 
buildings. About a year thereafter, Mrs. Berthelot made a trip to 
California to visit her daughter, Mrs. Hebert. While there she ex- 
ecuted a will, in which she bequeathed all of her property to Mrs. He- 
bert, and on the 29th of June, 1919, she died. 

It appeared that shortly before leaving New Orleans for California 
she had made a will in the holographic form in favor of Mrs. Isaac- 
son, constituting her universal legatee, expressing therein the hope 
that she would see that the minor children of Mrs. Hebert should 
never want for an3rthing, Mrs. Isaacson went into possession of the 
property. It appears that she had subsequently made an additional loan 
of $2,000 and sold the rear part of the premises for $4,250 cash. She 
admits in her answer that the remaining part of Qie property is worth 
approximately $7,000. Mrs. Hebert, on April 9, 1920, filed a bill of 
complaint, alleging that Mrs. Berthelot was induced to make the 
transfer of said property to Mrs. Isaacson on the representation that 
she believed it to be necessary to secure the same to her grandchildren, 
the children of Mrs. Hebert, from being dissipated by complainant and 
her intended husband. She prayed that upon payment by her of the 
amount due to the Homestead Association that Mrs. Isaacson should 
account for the proceeds of the sale of the part sold to the Eureka 
Homestead Association, and be required to reconvey the property to 
Mrs. Hebert. 

The answer of the defendant admitted the relationship between 
herself and Mrs. Berthelot, and said that for many months prior to 
her death Mrs. Berthelot lived with said defendant, was in feeble 
health, and unable to work, and that friendship and intimacy existed 
between them. The letters introduced showed that their relationship 
was as intimate as that of mother and daughter, and that the defend- 
ant called and spoke of Mrs. Berthelot as her mother. No proof was 
introduced of anything paid to Mrs. Berthelot for the conveyance of 
said property. The answer of the defendant did not so claim. A sub- 
sequent answer of the defendant to a petition for rehearing of the case 
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admitted the receipt of all of the money, but claimed $378.92 was ex- 
pended on account of Mrs. Berthelot. The defendant, although present 
in court, did not take the stand, or offer any explanation or testimony 
as to the reasons for the vesting of the title to this property through 
the Homestead Association in her. 

' The court below held that there was nothing in the case to create 
an implied trust, although it held that the property was sold for a good 
deal less than it was worth at the time. While the law of Louisiana 
prohibits the creation of express trusts, it has been ruled by the Su- 
preme Court of the United States that this does not abolish implied 
trusts. Gaines et al. v. Chew, Executor, 2 How. 619, 650, 11 L, Ed. 
402. It has also been held by the United States Circuit Court for 
Louisiana : 

**Tbe purchase by Bell, with the money of the banlcnipt estate, subjected 
the property, though standing in the name of Bell, to a^ resulting trust in 
favor of the bankrupt estate. Perry, Trusts, } 128; Trench t* Harrison, 17 
Sim. Ill; Gaines v. Chew, 2 How. (43 U. S.) 619; McDonogh v. Murdoch, 15 
How. (56 U. S.) 367. This same doctrine is recognized in Louisiana: Hall v. 
fiprigg, 7 Mart (Ia.) 244; Rhodes v. Hooper, 6 La. Ann. 367; Oiannoni t. 
Gunny, 14 La. Ann. 632; LiTingston v. Morgan, 26 La. Ann. 646." Flanders 
V. Thompson et aU, 3 Woods, 9, 11, Fed. Gas. No. 4^853. 

The jurisdiction for enforcement of such trusts is a well-known 
equitable jurisdiction of the United States courts sitting in equity. The 
procedure for enforcing such rights is — 

"not determined by local laws or rules of decision, but by general principles, 
rules, and usages of equity iiaving uniform operation in those courts where- 
ever sitting. Rev. Stat. H 913, 917; Neves v. Scott, 13 How. 268, 272; Payne 
V. Hook, 7 WalL 425, 430; Dodge v. Tulleys, 144 U. S. 451, 457; Mississippi 
Mills V. Cohn. 150 TJ. S. 202. 204." Guflfey v. Smith, 237 U. S. 101, 114, 35 
Sup. Ot. 526, 530 (59 L. Ed. 850). 

It is well settled that : 

"When two persons occupy to each other a confidential or fiduciary relation, 
and a sale is made by the party reposing confidence to the party in whom con- 
fidence is reposed, equity raises a presumption against the validity of the 
transaction; and to sustain the sale the buyer must show aflirmatively that 
the transaction was conducted in good faith, without pressure of in^uenee 
on his part, and with express knowledge of the circumstances and entire free- 
dom of action on the part of the seller. There is a well-defined distinction be- 
tween undue influence arising from acts which the law deems fraudulent, 
and undue influence arising from fiduciary relations existing between the 
parties. The term 'fiduciary or confidential relation,' as used in this con- 
nection, is a very broad one." 26 R. O. L. 1250. 

. See, also, Townes v. Townes (C. C. A.) 270 Fed. 744, 748. 

We think that the admissions in the answer of the defendant in this 
case, and in the correspondence introduced, show that such a confi- 
dential relationship existed between these parties that the burden of 
explanation and affirmative proof of the complete fairness of this 
transaction is upon the defendant, and that the court therefore erred 
in holding that under the proof in the case no implied trust existed. 

The decree of the District Court is reversed, and the case remanded 
for further proceedings in accordance with this opinion. 

Reversed and remanded. 
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HIRSCH V. ISAAC JOSEPH IRON CO. 

(Glrcait Court of Appeals, Third Circuit. February 14, 1922.) 

No. 2719. 

1. Principal and agent ^s>l03(5)— Inspeoter agreed en in centraot held not agett 

of buyer to aooept delivery. 

Where a contract for the sale and immediate delivery by defendant to 
plaintiff of 1,000 tons of rails, subject to inspection by a testing company, 
was made, as known by defendant, to fill a contract by plaintiff to supply 
such rails to a third party, the representative of auch third party and 
the inspector of the testing company, who were present at the time and 
place where the rails were to be delivered and loaded, cannot be held 
agents of plaintiff, with authority to accept delivery, or to waive any 
conditions of the contract 

2. Salei ^3»62, l64-«Coatraot held entire; buyer not rei|uired to aooept partial 

performanoe ef entire contract. 

A contract for the sale and immediate deUveiy of 1,000 tons of rails 
is an entire contract, and both time and quantity are of its essence, and 
the buyer is not required to accept delivery of a smaller quantity. ¥rith 
no offer or intention by the seller to make further delivery within the 
reasonable limit of time required by the contract 

3. Contracts ^s^SI 6(1)— Waiver of provisions must be with knowledge of ma- 

ferial facts. 

Waiver of the requirements of a contract must be based on knowledge 
of the material facta 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, jf^^ge. 

Action at law by the Isaac Joseph Iron Company against 'Henry 
Hirsch, doing business as the Contractors* Machinery & Supply Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Sachs & Caplan and Charles H. Sachs, all of Pittsburgh, Pa., for 
plaintiff in error. 

Alter, Wright & Barron, of Pittsburgh, Pa., Harmon, Colston, Gold- 
smith & Hoadly, of Cincinnati, Ohio, Gifford ¥L Wright, of Pitts- 
burgh, Pa., and A. W, Goldsmith, Jr., of Cincinnati, Ohio, for de- 
fendant in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and THOMP- 
SON, District Judge. 

THOMPSON, District Judge. The Isaac Joseph Iron Company, 
plaintiff below, hereafter referred to as the plaintiff, and Henry Hirsch, 
doing business as Contractors* Machinery & Supply Company, defend-, 
ant below, hereafter referred to as the defendant, on March 7, 1918, 
entered into a ccmtract, through letters and telegrams, by the terms 
of which the defendant agreed to make immediate delivery to .-o plain- 
tiff of 1,000 tons of 56-pound relayii^ rails with angle bars, subject 
to the Pittsburg Testing Laboratory inspection, for 3ie price of $55 
per ton f . o. b. Durbin, W. Va. The plaintiff sued to recover damages 
for the defendant's alleged breach of the contract in failing to deliver 
in accordance with its terms. At the trial the plaintiff's evidence tend- 

^=s9For oUier caaM sm wme topio A KBT-NUMBBR in all Key-Numbered Dlsests A Indezet 
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ed to show that it had entered into a contract with the Miami Conserv- 
ancy IXstrict for the sale of the rails to it for immediate delivery, and 
that the defendant had notice that the rails were required for the per* 
formanoe of its Contract with the Conservancy District. The defend- 
ant attempted to supply the rails from track of the Thorny Creek Lum- 
ber Company. 

The plaintiff's representative, Hoeffer, went to Durbin on March 9, 
and, finding no cars, had three cars placed for loading. Monk, an in- 
spector of the Pittsburg Testing Laboratory, was there to inspect the 
rails, and the representative of 3ie Conservancy District, Kramer, was 
upon the gjround looking after the interests of the Conservancy Dis- 
trict. The inspection and loading of the rails had begun on March 12th, 
when Hoeffer left Durbin, and he, having learnt that a siifficient 
quantity of rails was not available in the Lumber Company's tracks, 
and that there was no possibility of those available being ready for 
shipment within five or six weeks, on the 13th and 14th by letter de- 
manded information from the defendant of the ^whereabouts of the rails 
to make up the balance of 1,000 tons. On March 18th three cars, con- 
taining 110 tons of rails that had passed Monk's inspection, were 
shipped. 

Meanwhile the plaintiff, having received no information from the 
defendant concerning other rails to fill the contract, and having been 
informed that but 140 tons altogether were available for immediate 
delivery, owing to the fact that 5ie Thorny Creek Lumber Company 
refused to allow any more rails to be taken up until it had finished haul- 
ing out its logs, which was likely to take several months, on March 
2(Xh notified the defendant that it had defaulted in its contract for 
immediate delivery of 1,000 tons, that it refused to accept the three 
carloads shipped, and that it would hold the defendant liable for 
damages for breach of its contract. The defendant offered no evi- 
dence, moved for a nonsuit, which was refused, and thereupon present- 
ed a point for a directed verdict for the defendant, which was also 
refused. Upon a verdict for the plaintiff, and a refusal of a nfcw trial, 
the defendant prosecuted his writ of error, assigning as error the re- 
fusal of the defendant's request for binding instructions and the en- 
try of judgment upon the verdict. 

[1] It is contended on the part of the defendant that the plaintiff 
breached the contract by its refusal to accept the three cars. It is ar- 
gued that Monk and Kramer were the agents of the plaintiff, and that, 
masmuch as Monk accepted the three cars of rails on inspection, and 
Kramer was present at their loading and rode with them to Englewood 
Junction, Dayton, Ohio, and the cars had been placed on March 11th 
on Hoeffer's order, the facts constitute a delivery to and acceptance 
by the plaintiff and a modification of the contract as to time and quan- 
tity. Unless the defendant is right in his contention that Monk and 
Kramer were acting as agents for the plaintiff, his entire case falls, 
for it is dependent upon that hypothesis. But there is no evidence 
to sustain it. 

[2] Monk's sole authority was to represent the Pittsburg Testing 
Laboratory in the inspection provided in the contract Kramer was 
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there to look after the interests of the Miami Conservancy District as 
its representative. No inference can be drawn from the evidence that 
either of them had authority to accept a quantity of rails less than 
provided in the contract. It was an entire contract for 1,000 tons 
for immediate delivery (Norrington v. Wright, 115 U. S. 203, 6 Sup. 
Ct. 12, 29 L. Ed. 366), and time and quantity were both of its essence. 
There was no evidence of waiver of time or quantity on the part of 
the plaintiff, neither Monk nor Kramer having authority to bind it, by 
virtue of which the trial judge could have held as matter of law that 
there was an acceptance of part of the quantity. The evidence shows 
that Hoeffer did not know, until after he left EHirbin and the cars 
had been loaded, that the defendant had made no provision for filling 
the contract, except from the Thorny Creek Lumber Company's tracks. 
As to the placing of the cars, the evidence shows that Hoeffer ordered 
them placed, when he found that none had been ordered by the de- 
fendant, and that action on his part has no further significance. 

There was no evidence in the case of any tender of other rails to 
make up the 1,000 tons, or of any offer to perform, except from the 
Thorny Creek Lumber Company's tracks. It is perfectly palpable 
that the defendant could not, and did not intend to, perform its agree- 
ment, except by the immediate shipment of 110 tons, and of the rest 
at an indefinite time in the future. Under these circumstances, the 
plaintiff was not bound to accept a partial shipment, and its refusal 
to do so was not a breach of the contract upon its part. Cleveland 
Rolling Mill V. Rhodes, 121 U. S. 255, 7 Sup. a. 882, 30 L. Ed. 920; 
McFarland v. Savannah River Co., 247 Fed. 652, 159 C. C. A. 554. 

[31 If there was a modification of the contract, it must have been 
based upon waiver of the right to have immediate delivery made of the 
entire quantity. Waiver must be based upon knowledge of the ma- 
terial facts. Cable v. Insurance Co., Ill Fed. 19, 49 C. C. A. 216. The 
evidence in this case shows that, while Hoeffer knew of the condi- 
tions concerning the rails in the Thorny Creek Lumber Company's 
tracks, he did not know, although he inquired of the defendant, that it 
had made no other provisions to provide the full quantity of rails. Re- 
peated inquiries on his part were, so far as the evidence shows, ignored 
by the defendant. The learned trial judge correctly refused tfie de- 
fendant's request for binding instructions, and left the case to the jury 
after an adequate review of the evidence, under instructions to which 
no exceptions were taken, and in which we find no error. 

The judgment is therefore affirmed. 
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ALASKA PACKERS' ASS'N v. COVER. 

(Circuit Court of Appeals, Ninth Circuit. February 6^ 1022.) 

No. 3705. 

1. Master and aervant ^=9219(8)— Risk of defects in permanent ladder not as- 

sumed. 

A ladder 25 feet long, permanently fixed to the side of a building, having 
the rungs nailed in mortises in the perpendicular side pieces, is not a 
simple tool, risk of defects in which is assumed by a workman required 
to use it, but a part of the place to work, and it is the duty of the em* 
ployer to exercise reasonable care to see that it is properly inspected and 
kept in safe condition. 

2. Master and servant ^=»286(24)— NeffUgent inspection ef ladder lield question 

for jury. 

That defendant's superintendent climbed a fixed ladder before plaintiff, 
an employe, began to use it in his work, and observed no defects, held 
not an inspection by defendant; and in an action for injury to plaintiff 
caused by the pulling out of a rung, which was so decayed that the nails 
failed to hold It in place, the question whether defendant used proper 
care in inspection and repair held properly submitted to the jury. 

3. Appeal and error ^=s> 1 004 (I)— -Amount of damages assessed by Jury not review- 

able by appellate court. 

In a federal appellate court the amount of damages assessed by a Jury 
is not reviewable. 

In Error to the EHstrict Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge.' 

Action at law by D. J. Cover against the Alaska Packers' Associa- 
tion. Judgment for plaintiff, and defendant brings error. Affirmed. 

The defendant in error, the plaintiff in the court below, was employed by 
the defendant to work as a common laborer in and about the defendant's 
salmon hatchery. On April 19, 1920, the superintendent of the hatchery di- 
rected the plaintiff to get some boards down from an old flume for use in 
building a fence. The top of the flume was a little more than 25 feet from the 
ground, and it was reached by a vertical ladder used only for that purpose. 
The ladder was constructed of spruce. The rungs or steps were 1 inch by 4 
and were 24 inches long. Bach was mortised into the uprights and was fas- 
tened with three spikes at each end. The top rung was 25 feet from the 
ground. The ladder was perpendicular, the uprights being nailed solidly to 
the building. It had been in use eight or nine years. In pursuance of the de- 
fendant's instructions, the plaintiff took a rope and a peavy and went up the 
ladder to loosen the boards. He lowered each board to the ground by the 
rope, and then descended the ladder to detach the rope. He testified that 
he had been up and down the ladder at least three times, and that as he was 
making the last of these descents and while he had his foot on about the fourth 
rung from the top of the ladder, and his right hand upon the top rung, that 
rung pulled out and he fell backward to the ground, striking the edge of a 
tramway and sustaining serious injuries. The complaint alleged that the 
timbers to which the rung was attached by nails were very old and rotten, 
and unfit for the purpose for which they were used ; that the defendant knew, 
or ought to have known, their condition; and that it was the defendant's 
duty to exercise ordinary care to keep said ladder in reasonable repair, and 
that it was negligent in failing to exercise such care. 

H. L. Faulkner, of Juneau, Alaska, and Chickering & Gregory, of 
San Francisco, Cal., for plaintiff in error. 
A. H. Ziegler, of Ketchikan, Alaska, for defendant in error. 

^s»For other casea see aame topic 6 KBY-NUMBER in all Key-Nunibered Disesu ft lBdexe» 
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Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1} 
Error is assigned to the denial of the defendant's motion for an in- 
structed verdict. It is contended that the motion should have been 
allowed for the reason that the ladder was a simple tool, and that the 
risk of injury from any defects therein was assumed by the plaintiff. 
Several cases are cited to the proposition that a ladder is a simple tool, 
and is in the class of tools with respect to which the master is not liable 
under the rule that where a tool is simple in construction and defects 
therein can be discovered without special skill or knowledge and with- 
out intricate inspection, the servant is as well qualified as any one else 
to detect them and to judge of the probable danger of using them; his 
opportunity for inspection being better than that of his master. But 
we are unable to agree with the plaintiff's contention that the ladder in 
this instance was a simple tool. It was not a movable ladder, such 
as is carried by hand and is open to inspection in the handling of it 
It was in effect a stairway. It was part of the building. The perpen- 
dicular uprights were mortised for the insertion of the steps, and were 
nailed firmly to the building. The necessity for sound construction and 
timely inspection in such a structure is far greater than in the case 
of an ordinary ladder which in practice is carried about from place 
to place and when used is inclined at an angle, thus affording oppor- 
tunity to grasp the leaning uprights in case a rung gives way. The 
present case is not dissimilar to O'Brien v. Northwestern Consol. Mill- 
ing Co., 137 N. W. 399, where it was held that a ladder installed by the 
defendant in lieu of a stair should be held to be a stair in the contem- 
plation of the law, with the same resultant duty on the part of the de- 
fendant to maintain and keep it safe for the use of employes as though 
it had been a stair in fact. So in Pendergrass v. St. Louis & S. F. R. 
Co., 179 Mo. App. 517, 162 S. W. 712, a case in which the plaintiff was 
injured by the breaking of a rung in a ladder 10 or 12 feet long, which 
was used as a means of ingress and egress from the ground floor to a 
pit where a pump and boiler were installed, the court held that the lad- 
der was a part of the premises upon and about which the plaintiff 
was required to work, and that it was the master's duty to exercise 
ordinary care to furnish him a reasonably safe place to work, which 
included a reasonably safe means of descending into the pit. And in 
Pacific Telephone & Telegraph Co. v. Starr, 206 Fed. 157, 124 C. C 
A. 223, 46 L. R. A. (N. S.) 1123, this court held that a ladder of un- 
usual length used by employes of a telephone company in putting up 
wires on buildings is not a simple appliance like mechanics' tools, the 
risk from which is assumed by an employi. 

[2] But it is urged that on the morning of the day on which the 
plaintiff was injured, the superintendent of the hatcheiy discharged 
the full measure of the defendant's duty of inspection. He testified 
that on that day he went clear from the bottom to the top of the lad- 
der, and put his weight on the rungs of the ladder and observed no 
defect. That testimony amounts to little, if any, more than to say that 
the superintendent, who weighed 220 pounds, went up and down the 
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ladder on that day withont accident What he did can hardly be said 
to be an inspection as to the soundness of the uprights or rungs. The 
plaintiff testified that he observed the rung that .came off, and found 
that it was decayed on one side, that he could see pieces of rotten 
wood there, and that the nails were out. The court below, properly, 
we think, submitted to the jury the question whether a reasonably 
prudent person would have inspected the ladder by tapping it or in 
some other way in addition to what the defendant said it did in in- 
specting the ladder, and that it was for the jury to say whether such 
other inspection was called for under the circumstances, and whether 
other inspection would have revealed a defect. The court further 
instructed the jury that if an ordinarily prudent man would inspect 
the ladder from time to time to discover the defects, and if the de- 
fendant did not inspect it, and that an inspection would have revealed 
a defect, and that that defect caused the injury, ordinary care would 
not have been observed. No exception was taken to any of the in- 
structions. We think that upon the case as it stood at the close of the 
testimony, there was no error in denying the motion for an instructed 
verdict. 

[3] It IS assigned as error that the court below overruled the de- 
fendant's motion to set aside the verdict and grant a new trial, and it 
is urged in the defendant's briefs that the amount of the verdict is 
grossly excessive. But it is so well settled as to require no citation of 
authorities that in a federal appellate court the ruling of a trial court 
on a motion for a new trial is not assignable as error. Nor can the 
question of the amount of damages assessed by a jury be re-examined 
in an appellate court. Phoenix Ry. Co. v. Landis, 231 U. S. 581, 34 
Sup. Ct. 179, 58 L. Ed. 377 ; St. Louis & Iron M. T. Ry. Co. v. Craft, 
237 U. S. 661, 35 Sup. Ct. 704, 59 L. Ed. 1160; Lincoln v. Power, 151 
U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224. 

The judgment is affirmed. 



COHEN V. HES8EL. 

Ill r« NASH. 

(Circuit Oonrt of Appeals, Third Circuit February 28, 1022.) 

No. 2T89. 

Bankrtt|itcy ^s>l 16— Person oommlnglliig goods of bankrupt with his own oannot 
oomplaln of seizure. 

If, in the seizure of alleged concealed goods of a bankrupt, tbey were 
found commingled with other goods, such commingUng did not deprive 
the court of the power to take steps to separate the goods, and the party 
commingUng the goods cannot complain of the consequences following 
his conduct, and contend that the court had no jurisdiction to seize the 
property and require him to show thQ nature of his title and claim to the 
goods seized. 

Petition for Review from the District Court of the United States 
for the Middle District of Pennsylvania; Charles B. Witmcr, Judge. 

&=>For other cases ^ee same topic ft KBY-NTJMBER In aU Key-Numbered Digests ft Indexes ■ 
278 F.— 59 
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In the matter of the bankruptcy of Harry Nash, bankrupt, in which 
John R. Hessel was appointed receiver. Petition by George M. Cohen 
to review and revise a decree. Decree affirmed. 

R. L. Levy, of Scranton, Pa., and David Oppenheimcr, of Wilkes- 
Barre, Pa., for petitioner. 
Sophia M. R. O'Hara, of Wilkes-Barre, Pa., for receiver. 

Before BUFFINGTON, WOOIXEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a petition to review and re- 
vise certain proceedings had in the administration of the bankrupt es- 
tate of one Nash. From an examination of the record, the following 
facts, inter alia, are disclosed: 

On November 11, 1920, a petition in bankruptcy was filed. On No- 
vember 15, one Hessel was appointed receiver. On December 13, Nash 
was adjudged bankrupt. On December 27, a petition of Hessel, the 
receiver, was presented to the court, setting forth the above jurisdic- 
tional facts, and that on November 29, and prior to adjudication, the 
receiver had seized certain assets of Nash which the latter had con- 
cealed with fraudulent intent; that Nash averred that, on the night 
preceding such seizure, the place where part of his assets were secreted 
in Wilkes-Barre, Pa., had been broken into and $3,042.50 of goods 
stolen. The petition averred, on information received, that the stolen 
goods and other assets concealed by Nash were in possession of John 
Cohen, under the name of the New York Store, in Danville, an ad- 
joining town. 

The petition further represented that on December 20 the receiver, 
under an order of court, had sold to one Druck, a resident of Wilkes- 
Barre, the assets so found and received by Cohen, and that immediately 
after confirmation of the sale Druck carted the goods by auto truck 
to Cohen's Danville store; that prior to the deliveiy of these latter 
purchased goods to Cohen's storeroom an examination of the goods 
there had l^n made, and certain goods therein were identified as be- 
longing to Nash, and which were part of the goods which the latter 
claimed had been stolen in Wilkes-Barre, at the place where his re- 
maining goods were found concealed. 

On presentation of this petition, the court issued an order to the mar- 
shal to seize the goods of Nash in the possession of Cohen, and to 
hold the same until the further order of the court. This order fur- 
ther directed — 

"the said New York Store, alias John Cohen, on the seizure of the goods by 
the United States marshal, to file claim in this court, to show his title to the 
same, within 10 days from the day of seizure, and, if he fails to file any claim 
for these goods within 10 days from the seizure thereof, the United States 
marshal to turn over the said goods to John R. Hessel, receiver of the goods, 
and to be disposed by him under the further order of this court.*' 

At this point we note that, under the allegations of this petition, the 
order to the marshal to seize the concealed goods of the bankrupt and 
hold the same pending the further order of the court was justified by 
that provision of the Bankruptcy Law which authorized the court "to 
take charge of the property of bankrupts after the filing of the peti- 
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tion and until it is dismissed or the trustee is qualified.** If in the 
seizure of 'these alleged concealed goods they were found commingled 
with other goods of Cohen's, such commingling certainly did not de- 
prive the court of power to take proper steps to separate Cohen's 
own commingled goods from those of the bankrupt, and if by the com- 
mingling Cohen subjected himself to inconvenience while this sepa- 
ration took place, he cannot complain of the consequences which usu- 
aUy follow such conduct. 

Seeing, then, that the allegations of the petition justified tlie issue 
to the marshal of the order to seize and hold, the record shows that. 
Cohen, on coming into court on his petition, sworn to by his counsel 
on December 30, and replying to the petition, made no claim or alleged 
no title to the property seized by the marshal, but limited his petition 
to questioning the jurisdiction of the court to issue the order, and the 
sufficiency. of the averments of the petition to warrant the court's 
action. But the matter did not stop with these proceedings, which, it 
will be seen, shows no assertion of title by Cohen, or any claim of title, 
or any disclosure of such nature as to enable the court to determine 
whether there was a claim of title adverse to the bankrupt, and that 
the case was one for a plenary suit. No doubt, in line with Cohen's 
suggestion of lack of definiteness of averment in relation to Nash's 
goods, the receiver on January 5, 1921, filed a second and more defi- 
nite petition, and again the court — ^vacating, as it is said, though the 
record does not show that fact,, the first order entered on the receiver's 
first petition — by its second and later order gave Cohen an opportunity 
to inform it as to the nature of his title, if any, to the goods which the 
marshal then held. The reply of Crfien on January 17, 1921, was a 
repetition of a challenging of the court's jurisdiction and power to 
seize, and again failed to state the nature of his claim or title to the 
goods then in the possession of the marshal, and the only suggestion 
of right on his part was the right of possession, and a challenge of the 
court's jurisdiction in these words : 

•This court has no jurisdiction to seize property in the possession of a per- 
son other than the bankrupt, which property admittedly was never a part 
of the bankrupt estate. * • • The order as made in this proceeding is 
null and void, in that it is made in denial of the right of your petitioner to 
have his Fight to the possession of his property inquired into by due process 
of law.*' 

But, in spite of this failure of Cohen to inform the court as to 
the general nature of his title, the court did not conclude him, but on 
January 8 referred the whole matter to its referee, who heard the tes- 
timony, afforded Cohen a third opportunity to show what was the 
nature of his title or claim to the goods the marshal had seized, which 
jurisdiction and power on the court's part to ascertain whether the 
case is one for a plenary action has been so long exercised by courts 
of bankruptcy — see In re Friedman (D. C.) 153 Fed, 939 (decided 
1907), and In re Holbrook (D. C.) 165 Fed. 973 (decided 1908)— that 
it would serve no present purpose to here vindicate it. Thereafter the 
referee found Cohen's claim was a colorable one, and the court ap- 
proved that finding. Presumably this finding of the referee and the 
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court's approval were right, and in the absence of the testimony, which 
we have not before us in this petition to revise, we have no warrant 
or ground for disturbing it. 

No error appearing in the record, the decree below is affirmed. 



THORN V. UNITED STATES. 

(Clreoit Ckrart of Appeals, Blghtfa Circuit February 8, 1922.) 

No. 5712. 

i. Prostitution ^^i Evldonoe bold not to ouotain oonvlotfon for violation of 
White Slave Tralllo Act. 

In a prosecution under White Slave Traffic Act June 26, 1910 (Oomp. 
St §i 8812-8819), for knowingly causing the transportation of a girl 
from one state into another for an Immoral purpose, where the testimony 
of the girl, which was uncontradicted, was that she insisted on going to 
a city in the other state, for reasons which she stated, and that she paid 
for hoth tickets, the eyidence held insufficient to sustain a conviction. 

2. Prostitution (S=s»3»indlotment for Mann Act held sufficient. 

An Indictment under White Slave Traffic Act June 25, 1910 (Oomp. St. 
H 8812-^19), for knowingly causing the transportation of a girl from 
one state into another for an immoral purpose, held not insufficient be- 
cause it stated that the common carrier over which the transportation 
occurred was unknown to the grand Jurors. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; Charles B. Paris, Judge. 

Criminal prosecution by the United States against Raymond Thorn. 
Judgment of conviction, and defendant brings error. Reversed. 

Chase Morsey, of St. Louis, Mo., for plaintiff in error. 

Eustace C. Wheeler, Asst. U. S. Atty., of St. Louis, Mo. (James 
E. Carroll, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before CARLAND, Circuit Judge, and LEWIS and COTTERAL, 
District Judges. 

COTTERAL, District Judge. The plaintiflf in error was convicted 
and sentenced upon the second count of an indictment, under the Act 
of June 25, 1910, 36 Stat. 825 (Comp. St. §§ 8812-8819), wherein he 
was charged with knowingly causing the transportation, over the line 
of a common carrier, by name to the grand jurors unfaiown, of Vir- 
ginia Eagle, then 17 years old, from Marion, 111., to St. Louis, Mo., for 
the purpose of illicit sexual relations. 

[i] At the conclusion of the testimony, defendant's counsel moved 
the court to direct a verdict in his favor. The motion was denied, and 
error is assigned upon that ruling. Three witnesses testified at the 
trial — ^Virginia Eagle, her mother, and a landlady at St. Louis — all 
in behalf of the erovemment. The question is presented whether up- 
on their testimony the defendant was entitled to such peremptory in- 
struction. 

^s»For oUier cases see same topio A KBT-NUMBBR in all Key-Numbered Dlgestai 4k lBdci« 
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The mother t^tified that the defendant resided with his wif^^^a 
sister of Virginia Eagle, at the home of their parents at Parkersburg, 
W. Va. ; that the girl was unemployed, received "a little money alpng" 
for her needs from her father, and had only $4 or $5 when she left 
home. The girl testified that immoral relations between her and the 
defendant began there, and that she, being enceinte, suggested their 
departure, to avert disgrace. She denied such relations thereafter.' 
Continuing her account : They left in July, traveling on the same train 
to East St. Louis, engaged in light housekeeping there two weeks as 
husband and wife, under an assumed name, and thence went to 
Marion, 111., where they lived in furnished rooms as Mr. and Mrs. 
Thorn until November. Then they went on the journey from Marion 
to St. Louis, by railroad, the name of which she did not remember. 
The defendant left the train at East St. Louis, but rejoined her the 
same afternoon at the Union Station in St. Louis. Shortly they en- 
gaged rooms on Laclede avenue, which they occupied apparently, but 
not actually, as husband and wife, until they rented a flat, always nomi- 
nally as Mr. and Mrs. Thorn. A child was bom to her at the Laclede 
place in February. They resided there at the time of the trial, but not 
as "man and wife." The landlady confirmed the renting to them of a 
room containing but one bed, by arrangement of defendant, who rep- 
resented they were Mr. and Mrs. Thorn, and later a kitchenette in 
addition; also their occupancy of those quarters tmtil their arrest in 
July. 

The girl, when asked why they went to St. Louis, answered : 

"Well, I wanted to come because there was no place in the little town of 
Marion for me to go in case I was ill.*' "I persuaded him to come on over. I 
wanted him to come, and I asked him to come with me, because I did not 
know the place very weU ; so he came." 

She also stated she had never been at St, Louis. She explicitly de- 
nied that he induced or persuaded her to go, and said it was her idea 
and suggestion, with the object of confinement there ; that she bought 
both tickets for the trip with her own money, carried a suitcase and a 
satchel, and he checked the trunk, which he and another carried to the 
depot. She further testified that in three or four days he obtained 
a position on a street car, being experienced in such employment, and, 
when she persuaded him to go to St. Louis, he was ready to take a 
similar and more remunerative position at Marion. 

With the testimony thus summarized for our consideration, we 
feel compelled to hold that it was insufficient to sustain defendant's 
conviction of the offense here charged, however reprehensible his 
conduct. The statute makes the transportation, or causing it, or aid- 
ing in obtaining it, or in transporting, a necessary element of the 
offense. It must be recognized that either of these parties might 
have planned or been the moving cause of the journey to St. Louis. 
The testimony is direct, both in denying that the defendant caused or 
had part in bringing it about and in fixing the responsibility with 
Virginia Eagle. There is a dearth of testimony on the subject as 
against him, unless by way of circumstances; but they tend only to 
create suspicion or show acquiescence in her will with respect to the 
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transportation. In our opinion, the case falls within the rule an- 
nounced in Wright V. United States, 227 Fed. 855, 142 C. C. A. 379, 
where it was said : 

"Unless there is substantial evidence of facts which exclude every other 
hypothesis but that of guilt, it is the duty of the trial court to instruct the 
Jury to return a verdict for the accused ; and where aU the substantial evidence 
is as consistent with innocence as with gnllt, It is the duty of the appellate 
court to reverse a judgment of conviction." 

[2] The indictment was challenged by demurrer and motion in ar- 
rest, on several grounds. There has been no discussion of them, and 
only a reference to a supposed uncertainty in the failure to specify 
the carrier on which the alleged transportation occurred, whereby it is 
claimed the defendant was unable to refute the evidence of the govern- 
ment. It is clear there is no force in any of the objections, and we 
therefore hold the indictment to be sufficient. 

Another assignment is that there was error in receiving the testi- 
mony as to the means possessed by Virginia Eagle. Its tendency was 
to show that she was unable to buy the tickets at Marion, and, while 
it was remote, the objection was addressed rather to its weight than 
its admissibility, and was properly overruled. 

Upon the ground that the peremptory instruction asked by the 
defendant should have been given, but was refused, the judgment must 
be reversed, with direction to the District Court to grant a new trial. 
It IS so ordered. 

GARLAND, Circuit Judge, concurs, except as to the language 
quoted from Wright v. U. S., 227 Fed. 855, 142 C. C. A. 379. 



LAURIE V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. February 7, 1922.) 
No. 3580. 

1. Criminal law ^=s>ll59(2)-^Appellate court cannot review weight of evidence. 

A federal appellate court has no authority to determine the weight of 
the evidence. 

2. Criminal law ^=91156 (I)— Ruling on motion for new trial not roviewablo. 

In the federal courts a motion for new trial Is addressed to the sound 
discretion of the trial court, and its ruling can be reviewed and reversed 
only when it clearly appears that the court has abused its discretion. 

3. Intoxicating liquors ^=>224«ln prosecution for unlawful possession, lack of per- 

mit need not be proved. 

Under an Information for unlawful possession of Intoxicating liquors, 
the prosecution is not required to prove that defendant did not have a 
permit authorizing such possession. 

4. Criminal law 4S=s>799— Instruction as to argument on credibility of policeman 

held not erroneous. 

An Instruction, commenting on argument of defendant's eounseU that 
the testimony of a police officer should be weighed on its merits and that 
he was not to be discredited because of his occupation, held not errone- 
ous, as it was the court's duty to advise the Jury not to be misled by the 
argument. 

^soFor other cases see same topic A KET-NUMBER In all Key-Numbered Diffeati 4 Ind«zw 
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5. CMmiial Iftw ^s»i III (I)— Record conclusive ae to eenteioe impoeed. 

An appellate court is concluded by the record as to the sentence im- 
posed on a defendant on a particular count, and cannot consider whether 
or not there is a clerical error therein. 

6. Criminal- law ^s»984— lilegaiity of eentenoos on one count doee not atfeot 

validity of eentenoo on anotiier count for different offenee. 

Where the court imposed a separate sentence on each count of an indict- 
ment charging different offenses, the fact that the sentence of one count 
was unauthorized does not affect the validity of the sentence on another 
count. 

In Error to the District Court of the United States, for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Criminal prosecution by the United States against John Laurie. 
Judgment of conviction, and defendant brings error. Affirmed, but re- 
manded for correction of sentence. 

Benj. H. Schwartz, of Cleveland, Ohio (Rocker & Schwartz, of Qevc- 
land, Ohio, on the brief), for plaintiflE in error. 

Berkeley W. Henderson, Asst. U. S. Atty., of Cleveland, Ohio (E. 
S. Wertz, U. S. Atty., and D. J. Needham, Asst. U. S. Atty., both of 
Cleveland, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. On the 25th of January, 1921, John 
Laurie, the plaintiff in error, was convicted upon both counts of an in- 
formation filed by the United States district attorney in the United 
States District Court, Northern District of Ohio, Eastern Division. 
The first count of this information charged Laurie with unlawful pos- 
session of intoxicating liquor. The second count charged him with the 
unlawful sale of intoxicating liquor. A separate sentence was imposed 
upon each count. 

[1] It is insisted by counsel for plaintiff in error that the verdict of 
the jury is against the manifest weight of the evidence. This court, 
however, has no authority to determine the weight of the evidence. 
Revised Statutes, § 1011 (Comp. St. § 1672); Casualty Co. v. White- 
way et al, 210 Fed. 782, 127 C. C. A. 332; Atlantic Ice & Coal Corp. 
V. Sam Van, 276 Fed. 646. 

[2] It IS further claimed on behalf of plaintiff in error that the ver- 
dict of the jury is not sttstained by any substantial evidence, for the rea- 
son that the government offered no evidence whatever tending to prove 
that the defendant had not secured a permit to sell intoxicating liquor. 
No motion was made by the defendant, at the close of all the evidence, 
for a directed verdict. On the contrary, defendant sought to raise 
the questions, both as to the weight of the evidence and the sufficiency 
of the evidence, by a motion for a new trial. Such a motion, however, 
is directed to the sound discretion of the trial court, and cannot be re- 
viewed and reversed, unless it clearly appears that the court abused its 
discretion. West v. U. S., 258 Fed. 413, 169 C. C. A. 429; Howard v. 
U.S.(C.C.A.)271Fed.301. 

[3] If it were conceded, however, that the record properly presents 
the question of the sufficiency of the evidence, nevertheless that ob- 

^soFor other oases see lame topic ft KET -NUMBER In all Key-Numbered Disrests A Indexes 
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jection is without merit. On an indictment of thb character the gov- 
ernment is not required to prove that the defendant did not have a per- 
mit authorizing him to possess intoxicating liquors. Kiersky v. U. S. 
(C. C. A.) 263 Fed. 684; Faraone v. U. S., 259 Fed. 507, 170 C. C. A. 
483. 

[4] It is also insisted that the trial court erred in its charge in com- 
menting upon the statement made by counsel for defendant in his argu- 
ment to the jury in reference to the attitude of state judges as to the 
weight and credibility that should be given the uncorroborated testi- 
mony of police officers. The charge of the court in this particular in- 
forms the jury that the testimony of the police officer is to be weighed 
upon its merits, and that the witness is not to be discredited because of 
the occupation he follows. Counsel in his argument stated in sub- 
stance, the reverse of this proposition. It therefore became the duty 
of the court to direct the attention of the jury to the statements made 
by counsel, and advise the jury that it must not be misled thereby. 

[5] It does appear from this record, however, that the trial court 
erred in sentencing the defendant to imprisonment on the first count 
of this indictment, the statute not providing such penalty for the of- 
fense there charged. It is claimed on the part of the defendant in 
error that the court did nothing of the kind, but, on the contrary, as- 
sessed a fine against the def endsmt upon the first count of the indictment 
and sentenced him to imprisonment upon the second count. While 
this is practically conceded by counsel for the defendant, nevertheless 
the transcript of the record of the proceedings in the District Court in 
this case, imports absolute verity. This court is not at liberty to ques- 
tion the accuracy of that transcript, nor has it authority to determine 
whether or not a clerical error has intervened in the entering of that 
judgment. 

[1] The court imposed a separate and distinct sentence upon each of 
these counts. Nothing appears in the entry of judgment to indicate 
that the sentence upon one count in any way affected the judgment of 
the court in imposing sentence upon the other count. The situation here 
is not substantially different from a conviction and sentence upon two 
separate indictments. Therefore, in the absence of anything in the 
entry to the contrary, this court must accept this record showing the 
sentence imposed by the trial court upon the second count of the indict- 
ment as conclusive of the trial court's judgment upon that subject; 
but, for the reason that the sentence imposed upon the first count is not 
authorized by law, the sentence as to that count is reversed, and the 
cause remanded to the District Court, with directions to impose a sen- 
tence upon the defendant upon the first count in the indictment, in con- 
formity with the statute declaring the limits of the punishment for this 
offense. 

The judgment upon the second count is affirmed. 
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STONE et ftl. V. DANENHOWER. 
ffa rt CRAMER A ROGERS GROCERY CO. 

(Clrcttlt Court of Appeals, Third Circuit February 17, 1922.) 

No. 2794. 

Baakroptcy ^=944e-«Mattere of fact not eoiisMerod oa petition to review. 

On petition to review in- proceedings reenlting in a decree assessing 
stock, the Circuit Court of Appeals cannot disturb findings of fact 

Petition for Review from the District Court of the United States 
for the District of New Jersey ; John Rellstab, Judge. 

In the matter of the Cramer & Rogers Grocery Company, bankrupt ; 
J. C. Danenhower, trustee. 'There was a decree assessing stock held 
by John W. Stone and another, and they petition to revise and review in 
matters of law. Affirmed. 

James Mercer Davis, of Camden, N. J., for petitioners. 
Carr & Carroll and Walter R. Carroll, all of Camden, N. J., for re- 
spondent. 

Before BUFFINGTON, Circuit Judge, and WITMER and THOM- 
SON, District Judges. 

BUFFINGTON, Circuit Judge. This is a petition to revise and 
review in matters of law certain proceedings had in the bankruptcy' 
of the Cramer & Rogers Grocery Company, which resulted in a de- 
cree assessing the stock in said company held by John W. Stone and 
James H. Birch, Jr., respectively. The case turns on the facts of this 
particular case and on the procedure which the parties have themselves 
shaped and followed,* so that what is now said and i done in no way 
qualifies or affects the general procedure outlined and the principles 
laid down by this court in Re New Foundland Syndicate, 201 Fed. 
917, 120 C. C. A. 255; Bergdoll v. Harrigan (C. C. A.) 263 Fed. 280. 

Confining ourselves, therefore, to the inquiry whether the record be- 
fore us discloses any error in law, we note that after the adjudication 
in bankruptcy of the corporation, Danenhower, the trustee, presented 
his petition, setting forth in great detail the facts concerning the or- 
ganization, flotation, and stock issuing of the bankrupt corporation; 
that the corporation acquired the grocery business theretofore owned' 
by Joseph T. and Clifford B. Rogers, and paid them therefor in the 
capital stock of the company, largely in excess of the value of such busi*- 
ness, and in contravention of the New Jersey state statute regulating 
such issues; that of the common stock so issued John W. Stone, one 
of the petitioners, became the owner of 300 shares, of the par value of 
iW,000, as a bonus for subscribing for preferred stock, and James H. 
Birch, Jr., the other petitioner, became the owner of 50 shares of 
the common stock as a bonus for buying preferred stock and for serv-p 
ing as a director. The trustee further represented that the Rogerses 
were both irresponsible financiallv, that the assets of the corporation 
were insufficient to pay its debts, that Stone and Birch 'were respectively 
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liable to pay upon such overvalued common stock, and prayed that they 
answer such petition, "in so far as the same relates to his separable 
individual liability," and that the trustee "be empowered and directed 
. to levy an assessment of the amount due and unpaid on the shares of 
common stock held, respectively," by Stone and Birch. On this peti- 
tion a rule was issued and served on the latter to show cause why "an 
assessment of the amounts due and unpaid on the shares of common 
stock by them held, respectively, should not be ordered and directed 
made, pursuant to the prayer of said petition." 

No answer was made by either, but, on the matter being referred 
to the referee, both appeared by counsel and defended ; Birch on the 
groimd that his stock had been paid for by services rendered the bank- 
rupt corporation, and Stone on the ground that his stock had been 
fully paid for when originally issued, and that the present proceeding 
was barred by the statute of limitations. Thereafter testimony in sup- 
port of the petition was taken, and the respondents appeared by coun- 
sel, and had opportunity to cross-examine and produce testimony. 
Both parties having rested, no objection was made by Stone or Birdi 
to the form of the procedure, or to the form or substanoe of the issue 
of their individual liability being determined by the referee, their coun- 
sel contending the proofs showed no liability on their part and defin- 
ing on the record their position in these words : 

"My understanding is that the testimony on the part of the petitioner shows 
that Mr. John W. Stone received of the capital stock of this concern certain 
shares of the preferred stock, for which fuU cash value was paid, and that 
along with this preferred stock a certain amount of the common stock be- 
Idnglng to one of the Rogerses, who was a director and stockholder of the con- 
cern, was given to Mr. Stone, and that in the case of James H. Birch, Jr., 
a certain amount of the common stock belonging to One or both of the Bogerses 
was given to Mr. Birdi for services rendered.'* « 

These trial issues, acquiesced in by all parties, were thereafter de- 
termined by the referee, who found that $65,000 of the common stock 
of the company had been issued in violation of the statute of New Jer- 
sey, in that the tanpble property paid for it was only of the value of 
$12,835.30, and it was therefore liable to assessment; that Birch and 
Stone had not paid for their stock, and had received the same under 
such circumstances as to charge them with full and complete knowledge 
that said shares of common stock had not been paid for in full, and 
that Stone was liable upon his $3,000 of common stock for $2,409, 
and Birch, for his $500, for $401.50. An order accordingly having 
been entered by the referee, and counsel for Stone and Birch being 
heard in opposition thereto, the referee's order was approved. There- 
upon this petition to review was filed, the grounds for which were 
therein stated as follows: 

"(1) The court erred in not vacating and setting aside the order of S. Conrad 
Ott, referee. (2) The court erred in faiUng to find that the said James H. 
Birch, Jr., and John W. Stone were bona fide holders without notice of any 
defect in the payment of said stock. (3) The court erred In failing to find 
that said stock was .fully paid for. (4) The court erred in finding that there 
was liability on the part of these petitioners. (6) That said order was not 
warranted under the law facta.*' 
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Without discussing in detail these grounds of review, it suffices to 
say that, as to the second and third grounds, they cover matters and 
findings of fact which, on this petition to review, we have neither the 
testimony before us nor jurisdictional warrant to disturb. As to the 
action of the court covered by the first, fourth, and fifth grounds, we 
find no error disclosed by the record which warrants a reversal of such 
action. ^ 

Apart from these questions, which were raised in the court below, 
, some other questions and objections are now raised for the first time 
on this appeal, as to admission of evidence and the like. Assumins^ 
for present purposes they are timely, we find none of them of substan- 
tial merit. 

The decree below is affirmed. 



THE STELLA. 

(arcnit Court of Appeals, Fifth Circuit March 21, 1922.) 

No. 3744. 

CoUlsloB <^l 15— Tttg which Is merely assistlig steamship under orders of latter's 
master Is not liable. 

Where a tug was employed merely to assist a steamship, which was 
proceeding uAder her own power, In passing through a channel, and was 
subject to the orders of the steamship's master, she is not liable in rem 
for a collision between the steamship and another vessel, resulting from 
her obedience to an order of the steamship's master. 

Appeal from the District Court of the United States for the Eastern 
District of Texas ; W. Lee Estes, Judge. 

Libel in admiralty by the Standard Oil Company of New Jersey 
against the steam tug Stella, of which D. M. Picton & Co., Inc., was 
claimant. From a decree dismissing the libel, libelant appeals. Af- 
firmed. 

F. D. Minor, of Beaumont, Tex,, and Robert S. Erskinc, of New 
York City, for appellant. 

Wm. B. Lockhart and J. W. Lockhart, both of Galveston, Tex., for 
appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. This is an appeal from a decree dismis- 
sing appellant's libel in rem against the tug Stella. Appellant seeks re- 
covery against the tug for damages sustained in a collision between 
its steamship, the A. J. Bostwick, and the steamship War Nizam, which 
occurred in the Port Arthur Canal, below Port Arthur, Tex. • 

The negligence relied on was the failure of the War Nizam to give 
way for the Bostwick to pass. The position of the Stella did not con- 
tribute to the collision, and its liability, in appellant's view of the case, 
depends upon whether it was responsible for the position of the War 
Nizam in the canal. The War Nizam was proceeding under her own 
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Steam, but, owing to the fact that she was heavily laden and had to 
plow her way through the mud in the bottom of the canal, she en- 
gaged the assistance of the Stella. The pilot of the War Nizam as- 
sumed command also of the Stella. Passing signals were exchanged 
between the steamships, l^ which it was agfreed that they would pass 
each other port to port. The Stella and the War Nizam had been 
brought practically to a standstill swie time before the collision oc- 
curred, for the purpose of enabling me Bostwick to pass safely. The ' 
Bostwick passed the Stella without difficulty, but her stem came into 
collision with the War Nizam, 

Appellant contends that the tug was negligent in entering the canal 
before the Bostwick had proceeded beyond the turning basin at its 
head; but the pilot of the War Nizam testified that he was respon- 
sible for not waiting, and that he would have proceeded down the canal 
with the War Nizam, with the assistance of another tug, if the Stella 
had refused to obey his orders. The question presented is whether the 
Stella is liable for obeying the orders of the War Nizam. 

We are of opinion that she is not, and that the decree of the court 
below is correct. There is no principle of law which forbids a tug to 
subject itself to the orders of the steamship, whose movements it is 
merely assisting. That the tug is not liable under such circumstances is 
clearly established by the following cases : Sturgis v. Boyer, 24 How. 
110, 16 L. Ed. 591 ; The Connecticut, 103 U. S. 710. 26 L. Ed. 467; 
The Edgar Baxter, Fed. Cas. No. 4,278; In re Walsh, 136 Fed. 557, 69 
C. C. A. 267. 

In The Connecticut, supra, the steamer was assisted in a towing 
operation by the tug Stevens. In exonerating the tug, the Supreme 
Court said, speaking through Chief Justice Waite : 

'*So far as the Stevens is concerned* she was clearly not to blame. She 
was the mere servant of the Connecticut, and could exercise no will of her 
own. She was bonnd to obey orders from the Connecticut, and no part of the 
'responsibiUty of the navigation, so far as the approaching vessel was con- 
cerned, was on her. It was not her duty to signal the movements of the Con- 
necticutt under whose exclusive control she was. The Connecticut is alone 
responsible for the consequences of her own faults." 

To sustain liability upon the part of the Stella, appellant relies prin- 
cipally upon The Civilta, 103 U. S. 699, 26 L. Ed. 599, and The Pro- 
cida (D. C.) 243 Fed. 251. The cases of The Civilta and The Connec- 
ticut were decided during the same term, and at about the same time. 
There is no conflict between them. In the opinion in the case of The 
Civilta, which was also by Chief Justice Waite, it is stated : 

"The tug furnished the motive power for herself and the ship. Both ves- 
sels were under the general orders of the pilot on the ship, but it Is express- 
ly found as a fact that the tag actually received no orders from bim.** 

Both tug and tow were held liable. In The Procida it was held that 
a tug has no right to obey improper orders, and is liable in tort if it 
does so. The decision in that case was by District Judge Learned 
Hand.^ In the later case of The Beaverton (D. C.) 273 Fed. 539, the 
same judge held that the rule laid down by him in the Procida Case 
does not apply when the tugs are operating under the orders of the 
ship, and said*. 
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"1 cannot see that this is in any denge Involyed In the mU of The Anthm* 
dte and The Procida; but, if it be^ I can only say that the rule ia not to be 
followed with consistency. Such a rule would be totally Impracticable in 
practice. Ships are not to be required to take their tugs into preliminary 
council of deliberation." 

Inasmudi aa what we have said disposes of the case, it is unneces- 
sary to consider the other assignments of error, or whether the War 
Nizam was negligent. 

The decree is affirmed. 



CLARK V. ALDRICH* 

(Circuit Court of Appeals, First Circuit. Fiebruary 21, 1922.) 

No. 1534. 

1. Logs and lopoino ^cs>3(14)~Produot8 of standing timber not forfeited by fftlt- 

ure to remove them within time fixed by eontraot. ' ' 

Under a contract for the sale of standing timber to be cut and removed 
by a date specified, lumber and other products manufactured from the 
timber by the purchaser become his personal property, and they do not 
become the property of the seller because not removed from the land 
within the time limited. 

2. Trover and conversion 4=:»22— >Breach of eontraot held no defense. 

In an action for conversion of products of timber cut t^ plaintiff from 
defendant's land under a contract, that plaintiff willfully violated the 
contract by failing to remove the products within the time therein pro- 
vided field to constitute no defense. 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action at law by Herbert O. Aldrich against Ernest I. Clark. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. /. . i 

William Reed Bigelow, of Boston, Mass., for plaititiff in error. 

Virgil C. Brink, of Boston, Mass. (John M. Maguire, Grafton L. 
Wilson, and Hale & Dorr, all of Boston, Mass., on the brief), for de- 
fendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

ANDERSON, Circuit Judge. This is an action for the conversion 
of wood and sawed lumber. On April 12, 1917, Clark executed a bill 
of sale in familiar form of "all the standing timber" on a designated lot 
of Clark's land in Framingham, "said Aldrich to have 2^^ years to cut 
and remove said timber, and during said time to have, use of part of 
the pasture adjoining, not exceeding one acre, to pile lumber on, and to 
have a free passage to said state road." Aldrich cut all the timber with^ 
in the time limit, but at the expiration of the 2V^-year period there were 
still on Clark's land about 425 cords of wood, 25 cords of slabs, and 
150,000 feet of sawed lumber. Clark thereupon claimed that the wood 
and lumber were forfeited to him by reason of Aldrich's failure to re- 
move them from his land within the 2^-year period. He excluded 
Aldrich from his premises and, as is conceded, converted the wood and 
lumber to his own- use. The District Court, on the plaintiff's motion. 
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directed the jury to return a verdict for the plaintiff, and submitted the 
case to the jury for assessment of damages, instructing the jury that, in 
order to avoid multiplicity of actions, they were also to assess such 
damages, if any, as the defendant suffered by reason of the plaintiflfs 
failure to remove his property from the defendant's land on or before 
the agreed date, October 12, 1919, and for his failure to store his prop- 
erty upon the agreed lot and to leave the premises in such condition as 
it was agreed that they should be left in. 

[1] Counsel on both sides agree, as clearly they must, that when the 
timber was cut it became personal property belonging tp the plaintiff. 
Nelson v. Nelson, 6 Gray (Mass.) 385; Peirce v. Finerty, 76 N, H. 
38, 76 Atl. 194, 79 Atl. 23, 29 L. R. A. (N. S.) 547; Hoit v. Stratton 
Mills, 54 N. H. 109, 20 Am. Rep. 119; Kidder v. Flanders, 73 N. H. 
345, 61 Atl. 675 ; Dyer v. Hartshorn, 73 N. H. 509, 63 AU. 231. Under 
such circumstances the court below was plainly correct in ruling that 
this personal property could not be forfeited to the defendant unless 
such intention was plainly expressed in the contract ; also that ia this 
contract there was no language importing forfeiture of the cut wood 
and lumber. Cf. Peirce v. Finerty, 76 N. H. 38, 40, 76 Atl. 194, 79 
Atl. 23, 29 L. R. A. (N. S.) 547. 

Most of the cases cited by the defendant's learned counsel have on 
fair analysis no application to this case. We have no occasion to un- 
dertake to reconcile the numerous and somewhat conflicting rulings 
as to contracts for the cutting and removal of timber; it is enough to 
note that the overwhelming weight of authority applicable to such a 
contract as was made by these parties is in support of the view taken 
by the court below. See Wimbrow v. Morris, 118 Md. 91, 84 Atl. 238, 
47 L. R. A. (N. S.) 882, and note, in which most of the authorities are 
reviewed. On p^ige 888, in this note, it is stated : 

"It seems to be the rule, even in those jurisdictions which hold that all 
the rights of the parties to the timber terminated at the expiration of the 
time limit, if the timber is manufactured into lumber, the owner of the tim- 
ber does not lose his right thereto by the expiration of the time limit*' 

See, also, Fletcher v. Livingston, 153 Mass. 388, 390, 26 N. E. 1001 ; 
Claflin V. Carpenter, 4 Mete. (Mass.) 580, 38 Am. Dec. 381 ; Giles v. 
Simonds, 15 Gray (Mass.) 441, 77 Am. Dec. 373; Drake v. Wells, 11 
Allen (Mass.) 141 ; Hill v. Hill, 113 Mass. 103, 105, 18 Am. Rep. 455; 
United Society v. Brooks, 145 Mass. 410, 14 N. E. 622. 

There is no "Massachusetts rule" that supports the defendant's posi- 
tion in this case. 

[Z] Willful nonperformance, the basic idea in defendant's eleventh, 
twelfth, and thirteenth assignments of error, has no bearing on the issue 
in this case. Of course the plaintiff's rights to the lumlir and wood 
originated in the contract. But after it was cut it was his. This suit 
soimds in tort for its conversion. Plaintiff does not declare on a con- 
tract which he may or may not have willfully broken. Defendant's 
rights were all fully secured by the court's instruction that the jury 
should assess any damages defendant had suffered. 

The judgment of the District Court is affirmed, with costs to the de- 
fendant in error. 
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THE EMILY S. MALCOLM. 
SOUTH SEAS IMPORT & EXPORT CO. v. MALCOLM et at. 

(drcait Court of Appeals, Third Circuit. March 7, 1922.) 

No. 2T13. 

Shipping ^s»39— Charter party held not to guarantee eapacity of schooner. 

Under a charter of a vessel "estimated" to "carry 225 tons, more or 
less, but not binding," the vessel could recover the full sum of money 
mentioned in the charter party, though capacity of the vessd was only 
125 tons ; there being no guaranty of tonnage. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

Libel by Algernon Scott Malcolm, captain of the schooner Emily S. 
Malcolm, against the South Seas Import & Export Company, claim- 
ant of 2,441 bags red mangrove bark, which filed cross-bill for non- 
carriage. From a decree for libelant, the cargo owner appeals. Af- 
firmed. 

Wall, Haight, Carey & Hartpcnce, of Jersey City, N. J., for a^)pel- 
lant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(Harry D. Thirkield and Robert S. Erskine, both of New York City, 
of counsel), for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In entering the decree which is 
appealed from in this case, the court below sustained the libel of the 
schooner Emily S. Malcolm, and awarded her the full balance of 
freight remaining unpaid on a charter party. The facts, as stated in 
the court's opinion, are: 

"Algernon Scott Malcolm was the master and owner of the schooner Emily 
S. Malcolm, chartered while lying at Kingston, Jamaica, to New York, on or 
about March 10, 1919. Stem (charterer for the South Seas Company) en- 
gaged to provide and furnish said vessel 'with a fuU cargo of mangrove bark 
and/or other lawful merchandise which she can reasonably stow and carry, 
not exceeding her loading depth, which Is designated by her PUmsoU mark- 
it is eatimated that the ^yessel taUl carry 22B tons, more or less hut not binding: 
(The italics are mine.) Stem agreed to pay $3,750, American gold, or its equiv- 
alent, for the voyage, on signing the bills of lading in Kingston. The vessel 
was duly loaded with mangrove bark. It being bulky it was not possible to 
stow on her more than 130 tons, part of which was stored on the deck. The 
charterer of the vessel failed to pay, at Kingston, the full sum of money men- 
tioned in the charter party, but did pay £520 on account and received from 
Capt. Malcolm a receipt Capt Malcolm, upon arrival at the port of New York, 
demanded payment of the balance of money due under the charter party, 
which was refused, and forthwith filed his libel against the cargo for the bal- 
ance of the freight money earned.** 

The cargo owner filed a cross-bill for noncarriage, up to 225 tons, 
and for injury to the cai^go carried. The case turned on the question 
whether the schooner would carry 225 tons of mangrove bark more or 
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less. If there was such guaranty, clearly, her failure to carry more 
than 125 tons was a breach. On that point the court held : 

'*The e](act phraseology of the charter, however, clearly indicated that the 
capacity of the vessel was a mere estimate, and, as was stated, was not bind- 
ing:' 

We find no error in the court so construing the charter party, for 
if, as is the rule of construction, these (italicized) words are to be 
given the effect the words import, we can see no construction other than 
that adopted by the court. The word "estimated" itself implies an ab- 
sence of contract certainty, and when to this uncertainty of an esti- 
mate are added the words "but not binding" we have an entire absence 
of those- elements of certainty which would justify our construing a 
statement of the supposed, and therefore uncertain, tonnage capacity 
of a ship into the certainty of an absolute and ascertained guaranty 
of tonnage. We find no error in the court's construction of tiie char- 
ter party. Its decree should therefore be sustained, unless there was 
fault on the part of the schooner in cargo carriage. Such failure the 
court below held was not made out by the proofs, and a careful study 
of them on our part, leads us to the same conclusion. 

The decree below, which sustained the schooner's libel and dismissed 
the cross-bill filed by the cargo owner, is affirmed. 



UNITEID STATES V. VARIOUS DOCUMENTS, PAPERS AND BOOKS OF 
BRIGGS & TURIVAS e( aL 

(Circuit CJonrt of Appeals, Seventh Circuit December 14, 1921.) 

No. 2980. 

Courts «=s>405(4>^CIrei]it Court of Appeals without JmrMIetioo to revlevr 
action of Commissloiiw. 

The Circuit Court of Appeals Is without jurisdiction to review an wder 
or judgment of a United States Commissioner on a writ of error to the 
District Court 

in Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Proceeding by the United States against various documents, papers 
and books taken on search warrant and claimed by Briggs & Turivas, 
a corporation. The United States brings error to review an order of 
a United States Commissioner. Dismissed. 

Robert A. Milroy, of Chicago, 111., for the United States. 
John L. Hopkins and William Burry, both of Chicago, 111., for de- 
fendant in error. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. Commissioner Mason of Chicago, on the 
affidavit and oral testimony of a revenue agent, issued a search warrant 
on which the marshal seized various documents, papers, and books 
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belonging to Briggs & Turivas, Incorporated. Thereupon Briggs & 
Turivas appeared before the Commissioner and filed a petition to have 
the search warrant quashed and the property returned. To this peti- 
tion the district attorney filed an answer ; and the Commissioner, after 
hearing the evidence and arguments of counsel, entered an order or 
judgment in accordance with the prayer of the petition. For the pur- 
pose of having the Commissioner's judgment reviewed, the United 
States sued out this writ of error addressed to the District Court. 

Briggs & Turivas insist that the writ of error be dismissed because : 
(1) This court has no appellate jurisdiction over the order or judgment 
of the Commissioner; (2) the proceeding was based on the alleged 
commission of a felony, and the case was therefore of the kind in which 
the government has no right of review ; and (3) the order was interloc- 
utory. 

In support of the correctness of the Commissioner's action Briggs 
& Turivas contend that: (1) No facts were presented which showed 
either directly or inferentially any probable cause for believing that a 
felony had been committed ; (2) nor that the seized property was the 
means of committing any felony; and (3) the search warrant contained 
no particular description of the property to be seized and was there- 
fore only the general warrant against which the Fourth Amendment 
was aimed. And the cases of Boyd v. United States, 116 U. S. 616, 
6 Sup. Ct. 524, 29 L. Ed. 746; Silverthome v. United States, 251 U. 
S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319; Gouled v. United States, 255 
U. S. 298, 41 Sup. Ct. 261 , 65 L. Ed. 647 ; and Veeder v. United States, 
252 Fed. 414, 164 C. C. A. 338, are cited. 

Inasmuch as the record bears out the contentions in support of the 
correctness of the Commissioner's action, there is no merit in the gov- 
ernment's writ of error. But we have no judgment of a District Court 
before us to affirm, and we therefore dismiss the writ on the first 
ground, leaving the other grounds for dismissal untouched. 

The writ of error is 

Dismissed. 



ANDERSON COAL CO. v. WABAN ROSE CONSERVATORIES at al. 

(District Cburt, D. Massadraaetts. November 1, 1921.) 

No. 1006. 

Jodgas ^s^Sf (3)— Affldavit of prajudtoa, aot seasoaalily filed, aad filed for delay, 
etc., did not affect Judge's tight to hear case. 

Under Judicial Code, { 21 (Oomp. St. | ©88), whero an affidaylt of prej- 
udice was not filed 10 days before the beginning of tbe terra, and good 
cause for the delay was not shown, and It was filed with a view to delay 
and contained assertions which were untrue. Irrelevant, or scandalous, It 
had no legal effect on the judge's right to continue to sit In the cause. 

In Equity. Suit by the Anderson Coal Company against the Waban 
Rose Conservatories and others. On motion to strike from the record 
an affidavit of prejudice. Motion granted, and affidavit ordered strick- 
en, 

^soFor other eases see same topic A KET-NUMBBR in all Ker^Nmnbered Dlfeets A Indexes 
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Jasper N. Johnson, of Boston, Mass., for plaintiflF. 

Ernest Vaughan and Vaughan, Esty & Clark, all of Worchcstcr, 
Mass., for defendant Park Trust Co. 

W. E. Ulmer and Forest F. Collier, both of Boston, Mass., specially 
for defendant Ulmer. 

BINGHAM, Circuit Judge. The above cause came on for hearing 
before me October 28, 1921, on motion of Francis G. Goodale, receiver 
therein, asking that a certain doctunent, filed in the cause October 13, 
1921, by W. Edwin Ulmer and entitled "Affidavit of Prejudice," be 
stricken from the record, on the grotmds: (1) That it was not filed 
within the time required by law and without good cause for failure to 
do so ; (2) that it is not in the form required by law ; (3) that its al- 
legations are insufficient to constitute an affidavit within section 21 of 
the Judicial Code; (4) that the facts and reasons stated in it are in- 
sufficient to show personal bias or prejudice against the affiant on the 
part of the judge against whom the affidavit was filed ; (5) that it shows 
on its face that it was not filed in good faith but for the purpose of 
spreading upon the record the scandalous and impertinent statements 
which it contains; (6) that it shows on its face that it was not filed 
in good faith for the reason that certain statements therein contained 
are, upon the record in this case, untrue, specifying in particular par- 
agraphs 8, 10, and 13. 

At the hearing it appeared that the original bill was filed January, 
1921 ; that Mr. Goodale was appointed receiver of the Waban Rose 
Conservatories in February, 1921; that May 5, 1921, Elbridge R. 
Anderson entered an appearance of record as counsel for W. Edwin 
Ulmer, an application for contempt having been filed against said 
Ulmer in the original proceeding; that on June 9, 1921, an ancillary 
proceeding brought by the receiver against said Ulmer and others to 
recover assets alleged to belong to the estate was filed ; that a motion 
to dismiss the ancillary petition and pleas to the jurisdiction were filed 
June 27, 1921 ; that a hearing on said motion and pleas was had be- 
fore George W. Anderson, Circuit Judge, sitting in said cause in the 
District (5)urt under a previous assignment, at which time said El- 
bridge R.' Anderson appeared and acted as counsel for said Ulmer; 
that the motion and pleas were overruled without prejudice to the right 
to raise the same questions in an answer, and it was ordered that an 
answer be filed August 15, 1921 ; that on or about October 7, 1921, 
the receiver requested the court (Judge Anderson) to set a time for 
hearing the ancillary proceeding on its merits; that said Ulmer ap- 
I)eared and asked for delay, stating that his counsel, Elbridge R. An- 
derson, was otherwise engaged ; that delay was granted until October 
13, 1921 ; that on that day the receiver and Ulmer, but without counsel, 
appeared before Judge Anderson, when said Ulmer filed the affidavit 
which IS the basis of the present motion* 

The statute under which the affidavit was filed is section 21 of the 
Judicial Code (Comp. St. § 988) and reads as foDonRTs: 

''Wheneyer a party to any action or proceeding, clyil or criminal, ahaU 
make and file an affidavit that the Judge before whom the action or pzo- 
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ceeding is to be tried or beard has a personal bias or prejudice either against 
hlzn or In favor of any opposite party to the snit, such judge shall proceed 
no further therein, but another judge shall be designated In the manner pre- 
scribed in the section last preceding, or chosen in the manner prescribed in 
section twenty-three, to hear such matter. Every such affidavit shall state 
the facts and the reasons for the b^ief that such bias or prejudice exists, 
and shall be filed not less than ten days before the beginning of the term of 
the court, or good cause shall be shown fbr the failure to file it within such 
time. No party shall be entitled in any case to file more thanone such af- 
fidavit; and no such affidavit shall be filed unless accompanied by a cer- 
tificate of counsel of record that such affidavit and application are made in 
good faith. • • •" 

The affidavit purports to have been made by W. Edwin Ulxner, in 
his own behalf and that of his wife, Mazie G. Ulmer, and his sister- 
in-law, Mabel E. Greene, respondents in the ancillary proceeding. It 
was signed "W. Edwin Ulmer, specially," without more. The certifi- 
. cate in support of the affidavit bears the signature '*W. Edwin Ulmer, 
specially." It was not signed by Elbridge R. Anderson, his counsel 
of record. 

The terms of the District Court in the Massachusetts district begin 
on the second Tuesday in September, the first Tuesday of December, 
the third Tuesday of March, and the fourth Tuesday of June. 

I find that the affidavit in question was not filed more than 10 days 
before the beginning of the term at which the cause was in order to 
be heard ; that good cause was not shown for failure to file it season- 
ably ; and that it was filed with a view of delay in the trial of the cause. 
Whether, under the circumstances above narrated, the certificate ac- 
compan3nng the affidavit was in compliance with the requirements of 
section 21, I find it unnecessary to determine. 

I am satisfied that the affidavit contains some assertions of fact which 
the record in the case discloses to be untrue ; others that are irrele- 
vant, some of which are scandalous in character. 

The affidavit, not being in compliance with the statute, had no legal 
effect upon the right of the judge to continue to sit in the cause. 
Keown v. Hughes (C. C. A.) 265 Fed. S72. 

The motion is granted, and it is ordered that the affidavit be struck 
from the record. 



FRENCH REPUBLIC v. FAHEY et al. 

(District Court, D. Maryland. March 16, ld22.) 

Admiralty ^=9 1 2— May award damages against consignee, who accepts cargo 
from ship. 

Admiralty may award, against a consignee who accepts cargo from a 
ship, damages tor any wrongful detention of it irrespective of whether the 
respondent was or was not an original party to the bill of lading or 
other contract of carriage. 

, Admiralty ^=»I2— One selling goods, and contracting with ship to load them 
on her bound by a maritime undertaking. 

One who sells goods, and enters into a contract with a ship to load 
them on her, becomes bound to her for an undertaking maritime in its 
nature. 
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8. Admlratty 49=s>l2— Held not to havo Jarltdlotloii In action agalntt seffer. 

Where a foreign cocintTy purchased grain f. o. b. ship Baltimore, and 
notified sellers of its liability for demurrage, if they did not load a ship 
chartered by it within a certain time, but the sellers never at any time 
made any agreement with the ship, admiralty had no Jurisdiction of a 
proceeding against the sellers to recover the demurrage paid. 

In Admiralty. Libel by the French Republic against John T. Fahey 
and others^ doing business as John T. Fahey & Company. Libel dis- 
missed. 

• Janney, Stuart & Ober, of Baltimore, Md., and Kirlin, Woolsey, 
Campbell, Hickox & Keating, of New York City, for libelant. 
R. E. Lee Marshall, of Baltimore, Md,, for respondents. 

ROSE, District Judge. In March and April of 1920. the French 
Republic bought, and the respondents, Baltimore, grain dealers, spld, 
some thousands of tons of rye, f . o. b. ship BaltimorCi The buyer was 
to send a vessel or vessels for the grain, which the sellers were to de- 
liver not later than the 31st of July, 1920. The price was to be paid 
in Paris, upon presentation of draft there with the usual shipping 
documents. The buyer hired a ship to carry the rye across the Atlantic, 
and by the terms of its charter party the vessel waa — 

"to he loaded according to berth terms, with customary berth dispatch, and 
if detained longer than five days, Sundays and holidays excepted, the char* 
terer was to pay demurrage at the rate of $1 United States currency per net 
registered ton per day, and pro rata, payable day by day as incurred." 

When, in conformity with the terms of the contract with the sellers, 
the buyer sent word to them that the ship was ready for loading, it 
also in effect told them that, if there was delay in the delivery of the 
grain, they would have to pay this demurrage. As it turned out, it was 
well on into August before the respondents delivered the rye to the 
ship, and in consequence the buyer became liable to the vessel for a 
demurrage bill of upwards of $40,000, and now seeks in this admiralty 
proceeding to recover from the sellers. 

The sellers deny that they owe anything, asserting that they are 
protected by the strike clause of their contract, and they further in- 
sist that, whatever may be the relative rights of the parties, admiralty 
has no jurisdiction over the controversy between them. In their view, 
they were merely sellers of merchandise, and there was nothing mari- 
time About the bargain they made. The circumstance that the buyer 
wanted the grain transported by water did not alter the essential na- 
ture of the agreement. 

[1] The libelant relies on a number of cases, some of which state 
the now scarcely disputable principle that admiralty may award, against 
a consignee who accepts cargo from a ship, damages for any wrong- 
ful detention of it, and that irrespective of whether the respondent was 
or was not an original party to the bill of lading or other contract of 
carriage. Brooks v. Hilton Dodge Lumber Co., 229 Fed. 708, 144 C 
C. A. 118; Sprague v. West, 22 Fed. Cas. 970, No. 13,255. 

[2] There is no room for question that one who sells goods, and 
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enters into a contract with a ship to load them upon her, has become 
bound to her for an undertaking maritime in its nature. Melloy v. 
Lehigh & Western Coal Co. (D. C.) 37 Fed. 377. 

[3 ] In the instant case, the sellers never at any time made any agree- 
ment with the ship. The notice as to the rate of demurrage sent them 
by tfie buyer was considered by them, not as changing the nature of 
their original contract, but merely as calling their attention to the spe- 
cial damage which the buyer would suffer from postponed delivery, 
and for which it would seek reimbursement from them. In view of 
the sellers* thorough knowledge of the practices of the export grain 
trade, it is likely enough that the buyer was right as to the applicable 
measure of damage recoverable, assuming that the contract was in fact 
broken; but, even so, an original nonmaritime contract of purchase 
and sale does not become maritime merely because the buyer may be 
entitled to recover from the seHer a sum which it had to pay because 
the default of the sellers in their nonmaritime undertaking caused it, in 
its turn, to break a maritime engagement. 

The exception to the jurisdiction of the court of admiralty must be 
sustained, and, as the reform of pleading and practice has not yet gone 
far enough to permit a transfer of the case to the law side of the court, 
the libel must be dismissed. a 



In re MOBILE. 

(District Court, H D. Louialana, New Orleazus DiTlslon. February 8, 1922.) 

No. 16864. 

IntoxioatliB liquors ^s>247, 255--Serzure of still found in illegal operation held 
not unlawful, and owner was not entitled to its return. 

The seizure by a poUce officer of a still, which he saw through an open 
door being operated in the kitchen of a dwelling house, and which as vol- 
untarily stated by the owner, who was then arrested, was being used in 
making Uquor for sale, held not unlawful, and the owner held not en- 
titled to its return. 

On petition of Charles Mobile for return of certain property, in 
possession of the United States. Denied. 

Theodore H. McGiehan, of New Orleans, La., for petitioner. 
Louis H. Bums, U. S., Atty., of New Orleans, La. 

FOSTER, District Judge. In this case it appears that a copper still, 
a quantity of mash and some alcohol were removed from the* residence 
of Charles Mobile, No. 917 St. James street, in the city of New Or- 
leans, and he has filed a petition praying for the return of his prop- 
erty, or that it be destroyed according to law, on the ground that his 
rights under the Fourth and Fifth Amendments to the Constitution 
were violated by its seizure. The object is, of course, to prevent the 
introduction of the still and other property in evidence against peti- 
tioner on the trial of a criminal information for violation of the Na- 
tional Prohibition Act (41 Stat. 305). 
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The undisputed facts are these: KuepferlC; a city detective, was 
assigned to arrest vendors of lottery tickets suspected of operating in 
the vicinity of petitioner's home. For several days he observed num- 
bers of men entering the gate of the alleyway along the side of petition- 
er's house. At about 10:40 a. m. of the 6th of January, 1922, he 
entered the gate, which was not locked, and as he did so a dog barked. 
Thereupon the petitioner opened the door of his kitchen, and the offi- 
cer, looking through the door from the alley, saw the still in full op- 
eration. The officer had no warrant to arrest petitioner for any offense, 
and no search warrant. 

The petitioner voltmtarily stated that he was a longshoreman, and 
had been hurt, and that he was out of work, and was making a little 
"booze," which he sold. The officer arrested petitioner and took charge 
of the still, mash, and liquor, and to this the petitioner made no ob- 
jection whatever. The still and other property were taken to the po- 
lice station. Prohibition officers of the United States were then no- 
tified by the police, and the property was turned over to them. 

Under the provisions of the National Prohibition Act it is unlawful 
to manufacture or sell intoxicating liquor for beverage purposes. It 
is also made unlawful to possess any liquor or property designed for 
the manufacture of liquor intejoded for use in violating the provisions 
of the act. For the purpose of enforcing the law a search warrant may 
issue, on probable cause shown, to search any premises whatever. It 
is further provided, however, that no search warrant may issue to 
search any private dwelling occupied as such, unless it is being used for 
the unlawful sale of intoxicating liquor, or unless it is in part used 
for some business purpose, such as a store, shop, saloon, restaurant, 
hotel, or boarding house. It is elemental that probable cause must be 
shown by facts within the knowledge of the affiant, who must swear to 
them specifically, and no warrant should issue on allegations of mere 
belief. 

Considering the provisions of the statute, it seems to me that under 
a proper construction of the act, applying thereto the rules of inter- 
pretation, the words "some business purpose" would include the man- 
ufacture of intoxicating liquor for sale. The words "store, shop, 
saloon, restaurant, hotel or boarding house" are illustrative, rather than 
exclusive. Therefore, notwithstanding the building in this case was 
a private residence, occupied as such, a search warrant could properly 
have issued on the testimony of Kuepferle. Warrants, sometimes des- 
ignated search warrants, may be issued after property has been taken 
into possession by peace officers, for the purpose of seizing and hold- 
ing the property; but no search warrant was required in this case. 
The petitioner was apprehended in the active participation of an of- 
fense denounced by the law. The violation of the law was disclosed 
voluntarily by him. He was present and acquiesced in the seizure 
and removal of his property. Under these circumstances, there was 
no violation of his constitutional rights. 

The petition will be denied 
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W. R. GRACE & CO. v. FORD MOTOR CO. OF CANADA, limited et al« 

(District Court, N* D. California, First Divlsdoii. March 1, 1021.) 

No. 1605a • 

1. SMiviiig ^s»ies— Ooofnct eonstrued as to daie pt loadfaoc. 

A contract for the shipment of freight by a specified steamer provid- 
ing for "June loading," and that, "when Teasel is closer at hand, will 
advise yon more definitely as to exact loading date," fixed June as the 
time at which the steamer should load the cargo. 

Z, SMppiDg «»106— Vessel'a owmr coold not arbitnuily fix dBie for kadlng 
cargck 

Under a shiK^ng contract providing for "June loading," and for de- 
livery of the freight alongside the steamer as fast as the vessel could 
load, the owner of the vessel could not arbitrarily fix a date for the de- 
livery of the freight 

B. Shlppiiig #s»108^No aetaal breach by shipper, where Yesael not reaOy 
to load and pact of fireigbft on whaff . 

Under a shipping contract providing for delivery of the freight along- 
side the steamer as fast as the vessel could load, under which the shipper 
was notified that delivery of freight was to begin on June 27th and be 
completed by June 29th, where the vessel was not in a condition to load 
on June 27th, and a part of the shipper's freight was then on the wharf 
and treated by the vesscd's owner as delivered in part fulfillment of the 
contract, there was no actual breach of the contract by the shipper before 
the filing of a libel on June 27th. 

4. Oontracts «3»313(1), 316(1)— Aetion wiU lie f mr anticlpotory breach bo- 

fore perfonuoiKe doe, but not if port perfonnanee aeceptod. 

While an action may be maintained for a breach of contract on a dis- 
tinct notification by one of the parties that he will not perform the con- 
tract, even though performance be not then due, the party aggrieved by 
such anticipatory breach may not thereafter accept a part performance 
under the contract, and still maintain bis action on sudi anticipatory 
breach before performance is due. 

5. Shipping «=»10&— No libel for aotlelpatory breach, where libeiaat did not 

accept repndfaiiioD of oontracl» but seized f rdgfat on wharf as delivered 
in part perf onnanea 

Under a contract for the shipment of 6,200 tons of automobiles and 
parts by a certain steamer, though the shipper notified the veeseVs owner 
that 4,076 tons was all that would be furnished, and that this would not 
be furnished if the owner attempted to hold it for freight on the whole 
6,200 tons, the vessers owner, by refusing to accept this as a repudiation 
of the contract, and by filing its libel against frel^t then on the pier, 
elected to accept such freight as part performance of the contract, and 
could not maintain the libel as for an anticipatory breach, as it could 
have no action in rem against the freight on the pier, unless delivered 
and received as freight under the contract, and it was immaterial that 
the shipper endeavored to have this freight retaken by the railroad carrier 
that had delivered it 

In Admiralty. Libel by W. R. Grace & Co., a corporation, against 
the Ford Motor Company of Canada, Limited, and others. Libel dis- 
missed. 

^=>For other cases see same topic A KBT-NUMBER In all Key^Numbered Digests 4 Indexes 
H>ecree affirmed 278 Fed. 955. 
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Andros & Hengstler and Golden W. Bell, all of San Francisco, Cal.» 
for libelant. 

McCutchen, WiUard, Mannon & Greene and W. F. Williamson, all 
of San Francisco, Cal., for respondents. 

DOOLING, District Judge. This is an action in rem and in per- 
sonam for breach of contract to furnish cargo for one of libelant's 
vessels. On February 25, 1916, libelant and respondent entered into 
the following written contract : 

**San Francisco, February 25, 1916. 

"Ford Motor Company, San Frandsco, Cal. — Gentlemen : Attention Mr. Xj. 
0. Davis. We confirm freighting engagement as follows: 

"Commodity : 6,200 tons (40 cubic feet each) automobiles and parts, In pack- 
ages. 

"Rate : $47.50 per 40 cubic feet measurement from San BVancisco to Well- 
ington, New Zealand, and/or Sydney, Australia, freight prepaid ; quantity for 
each port to be declared within ten days from date. 

"Shipment: Per American S. S. Cacique June loading ; when vessel is closer 
at hand, will advise you more definitely as to exact loading date. 

"Delivery: To be delivered alongside steamer at San Francisco as fkst as 
vessel can load ; otherwise, shippers to pay demurrage at rate of $3,000 per 
day. 

"Total shipment weighs approximately 1,550 tons (2,240 pounds each), meas- 
uring about four to one. 

"Jours very truly W. K. Grace & Co,, 

"[Signed] H. E. Moore, Traffic Manager. 

"Accepted: [Signed] Ford Motor Co. of Canada, Limited, 

"By li. O. Davia." 

[1] As the court construes this contract., it fixed June as the time at 
v/hich the Cacique should load the cargo of 6,200 tons agreed to be 
furnished by respondent. Libelant was at all times willing and eager 
to carry out the contract, while respondent was not willing to furnish 
more than 4,075 tons of the 6,200 tons contracted for, and on Jime 14th 
advised libelant that — 

"4,075 tons is the entire cargo that we will fViralsh for this vessel. If yotf 
wish to accept this cargo, you are at liberty to do so on these tBnna If you 
take the attitude that there is a contract binding on this company for 6,200 
tons space, and attempt to hold this 4,075 tons cargo for freight for 6,200 tons 
at the above rate, we will decline to load any of the cargo whatever." 

To this notification libelant replied : 

"We now have to advise you that we stand strictly upon the contract made 
with you, and insist upon your fulfillment of the same in every particular. We 
are, and always have been, ready to perform all of our obligations under said 
contract. We further advise you that we will take such quantity of automo- 
biles as are delivered to us, and hold you responsible for all damages, includ- 
ing demurrage, which we may utimately sustain by reason of any breach of 
said contract. By taking a smaller quantity of automobiles thian the quantity 
which you contracted to deliver, we do not accept such smaller quantity as a 
full satisfaction of the contract, but only aa a partial satisfaction which it in 
fact is." 

[2] On June 22d libelant informed respondent that delivery of 
freight was to begin on June 27th and be completed by June 29th. On 
June 27th, however, the Cacique was not ready to take on cargo, and 
could not have been made r^dy to do so. . The contract did not permit 
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libelant arbitrarily to fix a date for the delivery of freight, but required 
only that freight "be delivered alongside the steamer at San Francisco 
as fast as vessel can load." 

[3-5] This action was commenced on June 27th, at which time there 
had been no actual breach of the contract on the part of respondent for 
the reasons: (1) That the vessel was not at that time in condition to 
load; and (2) there were 1,100 pieces of respondent's freight on the 
wharf, which libelant treated as having been delivered in part fulfillment 
of the contract, and notwithstanding the notice that delivery of freight 
should begin on June 27th, and be completed by June 29th, respondent 
was required by the contract to deliver only as fast as the vessel could 
load. As there was, therefore, no actual breach of the contract be- 
fore the filing of the libel, which, indeed, was filed before performance 
was due, the action, if maintainable at all, can only be maintained upon 
the theory that there was an anticipatory breach committed by respond- 
ent when it notified libelant that it would furnish only 4,0/5 tons of 
freight, and insisted that the amount so furnished should not be held 
by libelant for the 6,200 tons contracted for. 

There is, of course, no doubt that an action may be maintained for 
a breach of contract upon a distinct notification by one of the parties 
that he will not perform an executory contract such as this, even though 
performance be not due at the time of such notification, the notification 
being regarded as an anticipatory breach ; but the party aggrieved by 
such anticipatory breach may not thereafter accept a part performance 
under the contract, and still maintain his action upon such anticipatory 
breach, and before performance is due. In the instant case, by filing 
its libel in rem against the 1,100 pieces of freight on the pier, libelant, 
despite its present protests, elected to accept such 1,100 pieces as part 
performance of the original contract. It could have no action in rem 
against them, unless delivered and received as freight under the con- 
tract. As bearing upon this proposition the testimony of Mr. Carter, 
libelant's manager, who had charge of the transaction, is of interest 

"Q. So that you knew at that time that the Ford Motor Gompaoy had ae- 
tuaUy deUvered 1,100 packages, or thereabouts, of the freight which you in this 
telegram of the 26th of June demanded it should deliver? A. Tes; but also 
knew it was delivered by mistake.'' 

"Q. That ls» it was not intended as freight for the steamer? A. No; it was 
not the intention of the Ford Motor Company to give us that freight 

"Q. And it was not received by you as freight? A. It was received as 
freiprht 

"Q. It was received as freight? A. It was received as freight 

"Q. Then you had it as freight? A. We did. 

"Q. And you thereafter, as set forth in this libel verified by you, proceeded 
to foreclose a maritime Hen upon the 1,100 packages of freight? A. Yes: the 
railroad at that time was requesting us either, as I remember it, to return or 
permif them to take away that cargo; they claimed they had made an error 
In delivering it to us. We naturally, when we placed our libel, libeled every- 
thing we could find of Ford. ♦ • ♦ 

"Q. Tou did not comply with any request of the Southern Pacific Company 
on that subject, If any such was made to you? A. No; we did not. 

'*Q. But you proceeded two days after that to foreclose a maritime lien upon 
those packages, didn't you? A. Yes." 

While it is true that respondent endeavored to have this freight re- 
taken into possession by the railroad company that had delivered it, yet 
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this fact IS not very material, in view of the action of libelant, as dis- 
closed by the above testimony and by the course pursued by it in pro- 
ceeding against the packages in rem as against freight in its possession 
as such. We have, then, an action for breach of contract commenced 
before performance was due, based upon a claimed repudiation of the 
contract, but which repudiation was not accepted by libelant as such, 
because it held 1,100 packages as freight delivered in pursuance to the 
contract after such repudiation, and proceeded to foreclose a maritime 
lien against it as such in the very action based upon such repudiation. 
But if we regard the letters and conduct of respondent as a repudiation 
of the contract, libelant could only maintain an action thereon by ac- 
cepting them as such. It could not for one purpose hold the contract 
as broken, and for another regard it as in process of being performed. 
It could not, before performance was due, maintain an action as for 
an anticipatory breach of the contract, and in the action itself proceed 
m rem against freight that could not be held as such, unless delivered 
under and in part performance of the same contract It is true that in 
the admiralty an action will sometimes be sustained, even though pre- 
maturely brought, where there is some good reason for doing so. But 
where, as here, performance was not due at the time the action was 
commenced, where performance of at least a substantial portion of the 
contract was offered by respondent, and where there is a very grave 
question as to whether libelant itself was or would be in a position to 
carry out its portion of the contract, however willing to do so, I do not 
think that justice requires, or indeed will permit, the maintenance of 
the action upon an anticipatory breach, unless, when the libel was filed, 
such breach would sustain it 

During the argument of the case the following colloquy occurred be- 
tween the court and libelant's counsel : 

"The Ckmrt: I sappoae everybody wiU Hgree that the breadi must have 
preceded the filing of the libel? 

"Counsel: Yes, your honor; that the breach must have preceded the filing 
of the libel. I claim that the breach preceded the filing of the libel, and that 
the breach continued right down to the moment when the libel was filed. We 
are not tied down even to this anticipatory breach ; that it appears from the 
evidence that at the time the libel was filed. 

"The Court: No after breach would support this libel would it? 

"Counsel: No; I will rest on the breaches down to the time of the filing of 
the libel." 

At the time the libel was filed the breach relied upon could not sup- 
port an action, for the reasons hereinbefore stated. At that time the 
libelant had suffered no injury, and respondent was still entitled to per- 
form its agreement. Whatever rights may have later accrued to libel- 
ant, or whatever injury, if any, it may have later suffered, when this 
action was commenced it was still uninjured, and for this reason the 
present libel must be dismissed 
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W. R. GRACE & CO. V. FORD MOTOR CO. OF CANADA, Limited, et al. 

(ClTcnit Ck>iirt of Appeals, Ninth Circuit February e, 1922.) 

No. 872L 



L Siiippiiis «=»10a— Shipper held not in default wlien soH 

Under a contract for the shipment of 6,200 tons of automobiles and 
parts, under which the shipper was notified that the vessel would be 
ready for loading on June 27th, and that loading was to be completed not 
later than June 29th, where the shipper on June 27th had 4,660 tons in 
San Francisco for shipment, and which were actually conyeyed on the 
steamer, and had freight on the pier with which to begin loading, but 
the vessel could not possibly have loaded any cargo on the 27th, 28th, or 
29th, tiiere was no actual breach of the contract by the shipper when 
suit was commenced on June 27th. 
t. supping ^S3>106— Oorrespondenee helcl not to show ^'Jinie loading^ did not 
mean loadhig before tlie end of tiie month of June. 

Under a shipping contract providing for "June loading,** correspond- 
ence between the parties held not to show that the quoted term was not 
intended to mean a loading before the expiration of the month of June, 
but only a loading as soon as was feasible or convenient after the ex- 
pected return of fiie steamer from a voyage. 

pSd« Note. — ^For other definitions, see Words and Phrases, June Load- 
ing.] 

8l Stripping «=»109— Nottee tliai Aill cargo eontiaeted for would not be fur- 
nished held nol antielpatory breadk 

Under a contract for the shipment of 6,200 tons of automobiles and 
parts, a letter from the shipper, stating that 4,075 tons was its entire 
cargo, and announcing its purpose to withhold loading thereof if the 
owner of the vessel intended to hold it for freight on 6,200 tons, was not 
a renunciation of the contract or the expression of a purpose to breach it, 
and where the owner in reply stood strictly on the contract, and stated 
that it was ready to perform and accept such quantity as might be d«^ 
livered, and that it would hold the shipper responsible, a suit could not 
be maintained as for an anticipatory breach. 
4. Adkniralty ^s>66— Leave to amend not granted when there is no suggestion 
that any other evidence could be adopted. 

Where no actual or anticipatory breach of a contract of shipment had 
occurred when suit was brought, and it did not appear that the owner of 
the vessel by whldi the goods were to be shipped had a cause of action 
for breach of the contract at any time, and there is no suggestion that 
other evidence on the merits may be adduced, permission to amend the 
pleadings on the theory that the suit was prematurely brought will not 
be granted. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Libel in admiralty by W. R. Grace & Co., a corporation, against 
the Ford Motor Company of Canada, Limited, and another. From a 
decree dismissing the libel (278 Fed. 931), the libelant appeals. Af- 
firmed. 

The appellant brought a libel in rem and in personam against the appellees 
and against certain automobiles and parts, for breach of a contract of af- 
freightment entered into between the appellant and the appeUees on February 

^=»For other cases see same topic A KET-NUMBBR in all Ker-Numbered Digeets a Indexes 



Digitized by 



Google 



^5^ 278 FEDERAL EBPORTBB 

25, 1916. The Ford Motor Company of Canada will be herein designated the 
appellee. The contract was for the shipment of 6,200 tons of automobiles and 
parts from San Francisco to New Zealand and/or Australia. It contained this 
provision : ''Shipment per American Steamship Cacique, June loading ; when 
vessel is closer at hand, will advise you more definitely as to exact loading 
date." The negotiations prior to entering into the contract were these: 

On February 23, 1916, the Ford Motor Company of Canada telegraphed to 
the San Francisco ofllce of the Fbrd Motor Company, a separate corporation, 
suggesting the consignment of freight for "May and June sailing." Davis, 
traffic manager of the Ford Motor Company at San Francisco, after negotiat- 
ing with the appellant, wired the appellee : "If you can take 6,200 tons for 
early June, can close with Grace Company same rate Wellington and Sydney 
or Wellington and Melbourne." To which the appellee on February ^an- 
swered: "Accept Grace offer 6,200 tons. Confirm, advising names and dates 
of sailing." On the same day the appellant prepared the contract of affreight- 
ment which was sued upon. On April 3, 1916, the appellee advised the Ford 
Motor Company of San Francisco that it had but 4.284 tons for shipment on 
the steamer Cacique, adding: "However, we expect certain additions from 
Australia, which will no doubt bring our specifications up to the required 
amount." On May 1 the appellee wired the San Francisco Ford Motor Com- 
pany that 5,658 tons would be sent forward for shipment under the contract 
T?he shipments, however, totaled only 4,575 tons. 

On June 1 the appellee wrote the appellant, advising that 4,075 tons had been 
forwarded for shipment on the Cacique, and that the appellee had effected an 
arrangement with the Union Steamship Company for the transfer of 1.500 
tons, and that 524 tons had been procured elsewhere, whicfh made up a total 
of 6,099 tons, adding that it was the appellee's understanding that the Cacique 
would leave on June 14, and again that it would sail on June 24, and that the 
appellee's plans had been made accordingly. The letter directed attention to 
the fact that the sailing date as then learned had been postponed until July 
10, and on that account the appellee disclaimed liability if it should not be 
able to supply the full 6,200 tons. The letter called attentimi to the fact that 
the contract "calls for June loading, which in the parlance must necessarily 
mean June shipping." The appellant answered on June 6, denying the appel- 
lee's contention that the contract called for June shipment, but demanding 
that the appellee's shipment must be alon^de the Cacique on June 27, ready 
for loading "as fast as ship can receive." 

On June 14 the appellee advised the appellant that, if the latter should 
attempt to hold for dead freight the tonnage tlien actually shipped by the ap- 
pellee, the latter would decline to load any of the cargo. The appellee then 
added its contention that the contract of February 25 was not binding upon it* 
for the reason that the Cacique had taken out a clearance for July 5, instead 
of loading and clearing in June. The letter added : "Our shipments of 4,075- 
ton quantity will be ready and alongside your steamer on June 27, as Indicated 
by you." On June 22, 1916, the appellant advised the appellee's agent : "Sup- 
plementary to our letter of June 5, advising that steamer Cacique will be ready 
for loading June 27: Please note the delivery of 6,200 tons automobiles and 
parts, full quantity your engagement under contract date February 25, must 
commence on that date, June 27, and be completed not later than June 29." 

About that time 1,500 tons of the appellee's automobiles were delivered on 
the pier at which the Cacique was to dock. On June 24 the appellee's agent 
addressed another letter to the appellant, stating that 4,075 tons is the entire 
cargo for the Cacique, and that that would be withheld from loading if the 
appellant intended to hold it for the full frei^t of 6,200 tons. On June 26 
the appellant telegraphed the appellee, Insisting on full performance of the 
contract in every particular, and declaring its readiness to perform the same, 
and to accept such quantity of automobiles as might be delivered "and hold 
you re^onsible for all damages, including demurrage^ which we may ulti- 
mately sustain by any breach of said contract." 

On June 27, 1916, the Cacique arrived at San Francisco and docked at Pier 

26. There was delay in unloading her inward cargo, and the unloading was 
not completed until July 8 at 6 p. m., after which the steamer was required ta 
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go into dry dock for repaira She returned to Pier 26 on July 12. The 1,500 
tons of the appellee's automobiles still remained on said pier. No cargo was 
loaded on the Cacique before July 12. In the meantime, on June 27, at 4 
o'clock In the afternoon, the appellant bronght the present suit, and under its 
libel in rem seized the 1,500 tons of the appellee's goods, and by writ of at- 
tachment it levied upon 4,000 additional tons of antomobiles of the appellee 
then in the possession of the Southern Pacific Company at San Francisco. 
On June 28, the day following the commencement of the suit, the appellant 
telegraphed the appellee: "Please take notice that, in accordance with our 
previous advices, the steamer Cacique was ready to load your cargo contracted 
for on February 25, 1916, on June 27, 1916, at 9 p. m. As you have failed to 
deliver the cargo alongside steamer as fast as vessel can load, demurrage at 
the rate of $3,000 per day commences on the day and at the hour last men- 
tioned." 

Andres & Hengstler, Louis T. Hengstler, and F. W. Dorr, all of 
San Francisco, Cal., for appellant. 
W. F. Williamson, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It 
must be borne in mind that on June 22 the appellant had advised the 
appellee that the Cacique would be ready for loading on June 27, and 
that the loading was to commence on that date and be completed not 
later than June 29. The court below held that the contract required 
that the -cargo must be loaded in the month of June, 1916, that there had 
been no actual breach of the contract by the appellee at the time when 
the suit was commenced, that there had been no breach of the con- 
tract by the appellee in anticipation of the time of performance, and 
that the appellant could not proceed in rem against a portion of the 
cargo that had been delivered and received as freight and at the same 
time prosecute its libel on the theory of an anticipatory breach. 

[1] The appellant contends that there was an actual breach of the 
contract by the appellee. We think the contention cannot be sustained. 
On June 27 the appellee had in San Francisco for shipment on the 
Cacique 4,650 tons of automobiles, and when the vessel finally did sail, 
in late July, these automobiles were conveyed on the steamer. It is 
true that the appellee had failed to deliver the full cargo of 6,200 tons 
as contracted for, but the full performance of the appellee's obliga- 
tion was not due at the time when the suit was commenced. The ap- 
pellee had until and including June 29 in which to furnish the cargo. 
The notice required that loading must begin on June 27 and be complet- 
ed not later than June 29. There were appellee's goods on hand with 
which to begin on June 27. The appellee could not be in default at 
the time when the suit was commenced. The evidence is undisputed 
that during the 27th, 28th, and 29th the appellant could not possibly 
have loaded any cargo. She had arrived on the 27th with a cargo of 
7,900 tons, which she did not unload until the afternoon of July 8, 
and thereafter she was ordered into dry dock by Lloyd's surveyor, and 
she was not seaworthy or in condition to take on cargo for the appellee 
until after July 12. 

[2] But the appellant contends that the contract did not call for 
4 June loading; that the term "J^^^ loading" was not intended to mean 
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loading in the month of June, but as soon as was feasible or convenient 
after the expected return of the Cacique from her voyage to Oriental 
ports. The preliminary correspondence between the parties clearly in- 
dicates that the appellee was looking for transportation of its goods in 
early June, and that it assented to a contract which provided for June 
loading. The authority of Davis to engage space was expressly lim- 
ited, as the appellant well knew, for not later than a June sailing. The 
appellant drew the contract, and inserted the words "for June loading," 
a phrase used evidently as equivalent to June sailing, and we do not 
see how it can be held to mean anything other than its plain terms 
import. Gray v. Moore (C. C.) 37 Fed. 266 ; Davison v. Von Lingen, 
113 U. S. 40, 5 Sup. Ct. 346, 28 L. Ed. 885; Norrington v. Wright, 
115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366. 

The appellant finds in some of the correspondence expressions which 
at first glance give color to its contention that the contracting parties 
had in contemplation a possible delay in loading until early in July. 
Thus, on June 13, Mr. Davis wrote to the appellee, referring to the 
delay of the Cacique, and saying: 

"It Is now our hope that she wiU even be as late as the lOth of Jnly, as we 
wired recently. * * * We sincerely hope th&t^on wUl be able to fill the 
space with yonr own cars, rather than let it go to another oonoem for a 
lower figure." 

The inference to be drawn from the letter is that the writet hoped 
that the delay of the Cacique would relieve the appellee from liability 
for damages for its failure so far to furnish the whole cargo it had 
contracted to furnish, and very probably he had in view, in the event 
of such delay, the possibility of making up the shortage of the cargo 
so as fully to comply with the contract. We see nothing in the cor- 
respondence to indicate that the court below did not properly construe 
the contract as calling for a loading before the expiration of the 
month of June. 

[3] But the appellant contends, and it alleged in its libel, that there 
was an anticipatory breach of the contract, in that the appellee in writ- 
ing expressly refused to perform the same. The letter of the appellee 
of June 24, stating that 4,075 tons is the appellee's entire cargo for 
the steamer, and announcing the appellee's purpose to withhold loading 
of that cargo if the libelant intends to hold the same for the full freight 
of 6,200 tons, was not a renunciation of the contract, or the expression 
of a purpose to breach the same, and it was not accepted as such. The 
answer to that letter states that the appellant stands **strictly upon 
the contract," that it was ready to perform the contract, and was ready 
to accept such quantity of automobiles as might be delivered, that it 
would hold the appellee responsible for all damages, including de- 
murrage, and that the appellant would not accept such smaller quan- 
tity as satisfaction of the contract, but only as the partial satisfaction 
"which it in fact is." The law applicable to the question of antici- 
patory breach is clear and well settled. In 6 R. C. L. 1025, it is said : 

"In order to Justify the adverse party In treating the renunciation as a 
breach, the refusal to perform must be of the whole contract, or of a cove- 
nant going to the whole consideratioiL, and must be distinct, unequivocal, and 
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absolute. • • * The renunciation itself does not ipso facto constitute a 
breach. It is not a breach of the contract, unless it is treated as such by 
the adverse party." 

Amonfl^he authorities which apply that rule are Dingley v. Oler, 
117 U. Sr490, 6 Sup. Ct 850, 29 L. E4 984; Roehm v. Horst, 178 
U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953; Smoots Case, 15 Wall. 36, 
21 L. Ed. 107; Wells v. Hartford Manilla Co., 76 Conn. 27, 55 Atl. 
599. 

[4] The appellant argues that under the equitable practice in ad- 
miralty the libel should be sustained, even though it were prematurely 
brought, and that the appellant should be permitted to amend its plead- 
ing; but there is no suggestion that other evidence on the merits of 
the case may be adduced in addition to what is contained in the record. 
The difficulty which confronts the appellant is not a defect in its plead- 
ing, but the nature of the facts which have been disclosed. Obviously 
every fact relating to the merits of the controversy is before the court. 
The appellant cannot recover damages for an anticipatory breach, 
for the reason that the appellee did not renounce the contract, and the 
appellant did not accept the appellee's communication as a renuncia- 
tion, but by its own words and conduct recognized the continuing 
existence of the contract. The appellant cannot recover for an actual 
breach of the contract, for the reason that no breach had occurred 
when the suit was brought. Nor does it appear from the facts dis- 
closed that at any time the appellant had a cause of action for breach 
of the contract, since the evidence indicated its own failure to perform. 

The decree is affirmed. 



ALWORTH-STEPHENS CO. v. LYNCH. 
(District Court, D. Minnesota, Fifth Division. March 90, 1922.) 

1. Internal revenue ^s>7— Mine lessee held entitled to charge depletion against 

royalty Income. 

Where a corporation, which had leased mining properties, agreeing to 
pay the owners a stipulated royalty, leased the properties to others after 
ore was discovered thereon, reserving a greater royalty, and, before 1913, 
the ore in the properties had been entirely uncovered ready for mining by 
the steam shovel method, so that the quantity could be ascertained with 
substantial accuracy, and it was obvious that the ore would be exhausted 
in seven years, if mined at the rate required by the lease, the corporation 
is entitled to deduct fi-om the royalties received during the year 1917, 
in figuring its net income and excess profits tax, a depletion to the extent 
of the market value in the mine of the product thereof mined and paid for 
during the year, figured on a risk rate basis, which was found to be an 
average of 9 per cent 

2. Internal revenue ^ss>7— Corporation held to own valuable property interest in 

mines. 

A corporation, which had leased mining properties, agreeing to pay a 
stipulated royalty on ores mined, and, after discovery of ores thereon, had 
leased the properties to others at an increased royalty, owned a valuable 
property interest or right in the mines, whose value was approximately 
capable of definite ascertainment, where the total quantity of ore could be 
determined with substantial accuracy. 

^=»For otber cases 8«e same topic ft KET-Nt7MBBB in all Key-Numbered Digests ft Indexes 
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3. Internal revenue ^=97— Corporation held to have more than nominal oapltal. 

A (forporatlon, whose stockholders had paid in $25,000 on their stock 
subscriptions, but which had returned to the stockholders dividends ex- 
ceeding such payments, had an invested capital In 1917 <^the amount 
paid by the stockholders, which could not be said to be uflpmore than 
nominal capital, so that the levy and assessment of income and exceds 
profit taxes could not be made under either section 200 or 210 of the 
Revenue Act then in force (Comp. St. |§ 6336%j, 6a36%k), but must be 
made under section 201 (section 6336%b). 

At Law. Action by the Alworth-Stephens Company against E. J. 
Lynch, as Collector of Internal Revenue for the District of Minnesota, 
in which Margaret C. Lynch, as executrix, was substituted as de- 
fendant, after the death of the original defendant. Judgment ordered 
for plaintiff. 

Washburn, Bailey & Mitchell, of Duluth, Minn., for plaintiff. 
Alfred Jaques, U. S. Atty., of Duluth, Minn. (Newton K. Fox, of 
Washington, D. C, of counsel), for defendant. 

MORRIS, District Judge. This case having been originally com- 
menced by the plaintiff against E. J. Lynch, as collector of internal 
revenue for the district of Minnesota, while he was such collector, and 
he having appeared and answered while he was such collector, and the 
parties having stipulated in writing, duly filed herein, that the said 
case should be tried before the court without a jury, and it having 
come on for trial before the undersigned judge of said court in June, 
1921, Washburn, Bailey & Mitchell appearing as attorneys for the 
plaintiff in said action, Alfred Jaques, Esq., United States District at- 
torney for the district of Minnesota, having appeared as attorney for 
the defendant, and Newton K. Fox, attorney of the Treasury Depart- 
ment, having appeared as counsel, and a stipulation as to the facts 
having been made and filed herein and evidence having been taken 
before the court and briefs having been duly submitted by counsel for 
the parties, and after the submission of said case said E. J. Lynch hav- 
ing died, and it having been made to appear to the court that he had 
died since the case was tried and submitted, and that Margaret C. 
Lynch is the duly appointed, qualified, and acting executrix of the 
last will and testament and of the estate of said E. J- Lynch, appointed 
by the probate court of Ramsey county, Minn., and said Margaret C. 
L)mch, as executrix aforesaid, having entered her appearance herein 
and consented to her substitution as defendant in the said case, through 
Alfred Jaques, Esq., United States attorney for the district of Minne- 
sota, and an order substituting said Margaret C. L)mch, as executrix 
of the last will and testament and of the estate of said E. J. Lynch, 
deceased, having been entered herein, as defendant herein, in place 
and instead of said E. J. Lynch as collector of internal revenue for the 
district of Minnesota, now deceased, and ordering that the said case 
further proceed in the name of said Margaret C. Lynch, executrix as 
aforesaid, as defendant, and the court being fully advised in the 
premises, finds as matters of fact: 

^=»Por oUier CMes see same topic & KEY-NUMBER in all Key-Numbered Dlgeste A Indexes 
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Organization of Company and Only Activities on Property Other Than 
the Perkins and Hudson Properties, Which Two Latter Prop- 
erties are Here Directly Involved. 

(1) That the Alworth-Stephens Company was incorporated under 
the laws of Minnesota in 1907, with an authorized capital of $100,000, 
which was subscribed for by five persons, who constituted the only 
stockholders, the subscriptions to be paid in cash at par as called for by 
the board of directors, and that during 1907 and 19^8 five calls, of 
$5,000 each, were made and paid, making a fully paid in capital of 
$25,000, and no further calls were ever made, and $24,000 only of 
stock was issued, and no more ever has been issued. The .certificates 
for this stock were still outstanding during the year 1917. 

(2) That upon the organization of said company in 1907 Marshall 
H. Alworth and wife assigned to said company an exploratory option 
contract given him by Henry Stephens and Albert L. Stephens, who 
were the fee owners, covering about 5,000 acres of land in St. Louis 
county, Minn., which contract, made by said fee owners to said Al- 
worth, was dated September 4, 1907, recorded in the office of the regis- 
ter of deeds of St. Louis county, Minn., September 19, 1907, in Book 
4 of Agreements, on page 464, and the said assignment from said Al- 
worth and wife to said Alworth-Stephens Company was dated October 
5, 1907, and recorded in the office of said register of deeds on October 
5, 1907, in Book 5 of Agreements, on page 180. The said option con- 
tract from the said fee owners gave said Alworth and said plaintiff, 
as his assignee, the right to explore said lands for minerals, and to 
call for and take leases upon the basis of a royalty of 30 cents per ton, 
payable to the fee owners, for all ore mined and shipped, such leases 
to run for a period of 50 years from their date, and to provide for the 
mining and removal of a quantity of ore equivalent to 25,000 tons per 
40 acres annually from the premises described in each such lease, or 
the payment of a royalty upon said minimum annual amount at the 
rate of 30 cents per ton, payments to be made quarterly. 

(3) That thereupon the plaintiff, Alworth-Stephens Company, with 
the funds provided by^ the subscribed stock proceeded to explore cer- 
tain of said lands during the year 1908, and never conducted any ex- 
plorations after said year, except that in the year 1912 it expended the 
sum of $1,073 in one small exploration, and that the total amount 
that the Alworth-Stephens Company ever expended for exploration 
was $40,068, which included the said $1,073 expended in the year 
1912, and which included the sum of $17,868.50 expended in explora- 
tion on the Perkins property, as hereinafter set forth, and that said 
amount of $40,068 is the entire sum ever expended by the company 
up to and including the year 1917, except for dividends to stockhold- 
ers, and except for sundry small items of $1,2(56.86, and except for 
the federal income and profits taxfes, which were paid the United States 
government. 

(4) That the only amounts which the plaintiff, Alworth-Stephens 
Company, ever received from any source, from its organization to. and 
including the year 1917, outside of royalties received on the Perkins 
and Hudson properties, as hereinafter mentioned, were the said sums 
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of $25,000 paid in by the stockholders upon their stock, and the sum 
of $2,500 paid to it by the fee owners in 1915 for the release of one 
small tract of land upon which the said plaintiff had expended the 
above-mentioned sirni of $1,073 in exploration during the year 1912, 
and the sum of $17,868.50 paid to it as reimbursement for its explora- 
tion expense on the Perkins property as hereinafter set forth. 

(5) That after the year 1908 the Al worth- Stephens Company dis- 
tributed to its stockholders as dividends all sums which it received, 
and before the end of the year 1909 had paid to its stockholders as 
dividends sums in excess of all amounts paid in by them for said stock, 
and that it did not at that time nor thereafter have any debts or ob- 
ligations. • 

(6) That in the year 1915 the Alworth- Stephens Company released 
to the fee owners all the lands covered by the option contract above 
mentioned, and all claims thereon, except the lands known as the 
Perkins and Hudson properties, hereinafter mentioned, and the said 
company never had any otiier properties than those covered by the said 
option contracts from the said fee owners, Henry and Albert L. Ste- 
phens. That the said plaintiff, previous to said release, had given cer- 
tain exploratory options to various parties without the receipt of any 
consideration, but none of such exploratory options had been exercised 
by the various optionees, and the said Alworth- Stephens Company had 
conducted no exploration itself, except as above stated. 

(7) That during, the year 1917, which is the year here involved, the 
plaintiff Alworth-Stephens Company, therefore owned only two prop- 
erties, laiown as the* Perkins and Hudson properties, and plaintiff's 
ownership and relation to said properties is as follows: 

Perkins Property. 

(8) That during the year 1908 the plaintiff, Alworth-Stephens Com- 
pany, conducted explorations upon the S. W. % of the N. W. % ^ind 
the N. E. y^ of the S. W. ^ of section 26, township 59, range 15, and 
the N. y^ of the N. E. % of section 11, township 59, range 14, St. 
Louis county, Minn., and in such explorations expended $17,868.50, 
upon which property there was discovered by such explorations a body 
of iron ore, and said property became and was known, as herein re- 
ferred to, as the Perkins property or mine. That thereupon the plain- 
tiff applied to the fee owners, said Henry and Albert Stephens, for a 
mining lease upon said property pursuant to said option contract, 
which was executed by said fee owners, dated August 25, 1908, and 
was recorded in the office of said register of deeds on the 28th of De- 
cember, 1908, in Book 6 of Agreements, on page 297, ran for 50 years, 
and carried a minimum annual output of 50,000 tons and a ro)ralty 
of 30 cents per ton, 

(9) That under date of September 1, 1908, the plaintiff subleased 
said premises last above described to John S. Lutes by lease recorded 
in Book 10 of Agreements, page 235, in the office of said register of 
deeds, which sublease ran for a period of 25 years from its date, and 
provided for a royalty of 75 cents per ton on iron ore, with a minimum 
annual output of 50,000 tons per year, or, in lieu thereof, the payment 
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ot an advance royalty on said tonnage, the said royalty of 75 cents 
per ton, being an increase of 45 cents per ton over and above that 
which the Alworth-Stephens Company was required to pay the fee 
owners on said property, and as a further consideration for said sub- 
lease the said Lutes paid to said plaintiflE the sum of $17,868.50, being 
the return of exploration expenditures made by the plaintiff on said 
lands. That the said Lutes thereupon assigned said lease to the Per- 
kins Mining Company, which assumed the obligations thereof and 
operated said property until the ore therein was exhausted in Septem- 
ber, 1919. That shortly after said Perkins Mining Company obtained 
said sublease the exploration of said premises was completed, and all 
the ore proved up, and it proceeded to strip the overburden of dirt 
and rock from said ore, so as to load the ore therein directly into 
railroad cars by the steam shovel open pit method, and said stripping 
was completed as to said property as early as the year 1912, and at that 
time all the ore therein was developed, and the amount in tonnage 
thereon was definitely known with substantial accuracy; the said 
stripping development of said mine making same very valuable as it 
stood in 1912. 

Hudson Mine. 

(10) That in July, 1908, the said Alworth-Stephens Company grant- 
ed to one H. G. Dalton, of Cleveland, Ohio, as trustee, an option until 
August 1, 1909, to explore and take out a mining lease upon certain 
lands, including N. W. % of N. W. % of section 4, township 58, range 
15, St. Louis county, Minn., which is a part of the lands which said 
plaintiff held under its exploratory option contract. That said Dalton 
thereupon assigned his option to the Syracuse Mining Company, which 
company expended considerable sums in exploration, and surrendered 
all of the lands under its option, except the said N. W. % of N. W. % 
of section 4, township 58, range 15, upon which a body of ore was dis- 
covered and the mining lease called for. That thereupon the fee own- 
ers of the said property, pursuant to said plaintiff's option contract, 
executed to the plaintiff a mining lease, dated March 12, 1909, recorded 
April 19, 1909, in Book 6 of Agreements, on page 402, in the office of 
said register of deeds, which was for 50 years, with a minimum yearly 
output of 25,000 tons, and thereupon plaintiff executed to said Syra- 
cuse Mining Company a sublease on said property, dated March 12, 
1909, recorded April 19, 1909, in Book 6 of Agreements, page 408, 
in the office of said register of deeds, running for 49 years, with 50,000 
tons per year minimum, and said property became and was known as 
the Hudson property or mine. That the royalty provided for in the 
lease from the fee owners to the plaintiff was 30 cents per ton, and the 
royalty provided for in the sublease from the plaintiff to said Syracuse 
Mining Company was 60 cents per ton, being an increase of 30 cents 
over that provided for in the lease from the fee owners to the plaintiff. 

(11) That upon the taking of said sublease by said Syracuse Min- 
ing Company said company proceeded to strip the overburden from 
the ore on said property, and to complete the exploration thereon, and 
as early as the year 1912 had completed said stripping, and had thor- 
oughly explored said property, so that the tonnage of ore therein was 
definitely known with substantial accuracy, and the same was ready 
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for mining by the open pit steam shovel method, into railroad cars, 
which development had rendered said property as it stood in 1912 
very valuable. 

(12) On March 1, 1913, both the Perkins and Hudson properties or 
mines therefore had been thoroughly explored, the overburden had 
been stripped, and the ore therein was ready for mining by steam 
shovel operation, and that on said date, considering the tonnage there- 
of being definitely known and developed, it was known that the ore 
therein would be completely mined out and exhausted within a period 
of 7 years from that date, and that it would be mined and removed 
and paid for by the said sublease at least as fast as in equal annual in- 
stallments during said seven year period. That the plaintiff from the 
year 1908 to and including the year 1917 was the owner through said 
leases of a property interest in said Perkins mine, and from the year 
1909 to and including the year 1917 was the owner of a property in- 
terest in said Hudson mine. That on March 1, 1913, and ever since 
said date, to and including the whole of the year 1917, the fair market 
value of the ore in each of said mines, and the fair market value in the 
mine of the products thereof, and of each ton therein, was consider- 
ably upwards of 75 cents per ton, and that the fair market value on 
March 1, 1913, of the plaintiff's property interest in the ore in said 
Perkins mine was not less than 32.355 cents per ton, and of the plain- 
tiff's property interest in the ore in said Hudson mine was not less than 
21.57 cents per ton, in each case for each and every ton therein, and 
which was thereafter removed and paid for; the said fair market value 
of plaintiff's property interest in said ore in said mines on March 1, 
1913, being ascertained by multiplying the total number of tons in the 
Perkins mine by the net royalty of 45 cents per ton, and the total 
number of tons in the Hudson mine by 30 cents per ton, to be received 
by the plaintiff, and considering the same as payable in equal annual 
installments for 7 years from March 1, 1913, and reducing the total 
amount so to be received to the present worth as of March 1, 1913, 
on a 9 per cent, discount basis, and then dividing said total March 1, 
1913, value by the number of tons therein and so to be mined and paid 
for, which gives said amount of 32.355 cents per ton for each and 
every ton in said Perkins mine, and 21.57 cents per ton for each and 
every one in said Hudson mine. That inasmuch as the life of each of 
said mines, or period within which each was to be exhausted and the 
ore mined and paid for, was not more than 7 years from March 1, 
1913, and as the ore was to be mined and paid for quarterly in equal 
annual installments during said period, it follows that the March 1, 
1913, value of each dollar which the plaintiff would receive during the 
life of said mines for its net property interest was 71.9 cents, and that 
the March 1, 1913, value of the plaintiff's property interests in each 
of said mines was 71.9 per cent, of the total royalties that it would 
receive, and was 71.9 per cent, of the royalty which it would receive 
on each ton therein when mined, removed, and paid for. 

(13) That for the year 1917 the reasonable allowance for depletion 
to which the plaintiff was entitled as to each of said mines was 71.9 
cents for each dollar of net royalties which it received for said year, 
and which it had left after pa)ring the fee owners for said royalties 
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due to such fee owners, and from each dollar of such net royalties so 
received by it, it was entitled to deduct as and for the reasonable 
amount for depletion the sum of 71.9 cents in arriving at its net taxable 
income for said year 1917. That no allowance made to the plaintiff 
prior to the year 1917 had equaled the fair market value of the plain- 
tiff's property interest in said mines, or either of them, as of March 
1, 1913, and that the said allowances herein provided for during the 
.year 1917, plus any and all allowances theretofore made, did not equal 
the fair tnarket value as of March 1, 1913, of the plaintiff's property 
interest in said mines, or either of them. That the said allowances for 
depletion, to be deducted as herein set forth, do not exceed the fair 
market value in the mine of the product thereof, which was mined and 
sold and paid for during the year 1917, for which the computation 
herein set forth is made, which market vaJue of said product so mined, 
sold, and paid for during said year 1917 was in fact in excess of the 
full amount of all royalties received by the plaintiff from its said 
lessee, including those which the plaintiff was required to pay to said 
fee owners. 

(14) That the total amount of the net royalties which the plaintiff 
received from said properties for the year 1917, and which were left 
and belonged to it after it had paid therefrom all royalties due from it 
to the fee owners, was $77,505.98, and that it had no receipts during 
said year from any other source whatsoever. That its invested capital 
for and during said year 1917 was not to exceed $25,000, represented 
by its certificates of capital stock outstanding ; it being true that during 
the year 1917 said company did not employ any capital in any opera- 
tions in its business or to produce its income for said year, and it also 
being true that prior to 1917 the company had paid out to its stockhold- 
ers several times the amount which oripnally had been put into said 
company for said stock, and it being true that if the original $25,000 
so paid in be considered as being returned to its stockholders ratably 
per ton as the ore was mined and paid for, according to the total ton- 
nage in the properties, there was left on the 1st of January, 1917, 
only about ^,500 still unretumcd, and if it be considered that its 
invested capital was .the total sum of $40,068 expended for explora- 
tion, plus the sum of $1,266.86 expended for other small items as set 
forth in paragraph 3 hereof, which were the only sums it ever spent, 
and that said sum was returned ratably per ton as the ore was mined 
and paid for, in proportion to the total tonnage, then said company, on 
January 1, 1917, had only about $7,500 remaining still undistributed. 
That from said total net receipts of $77,505.98 for said year 1917 the 
said plaintiff was entitled to the said reasonable allowance of 71.9 per 
cent, of said receipts as depletion, amounting to $55,726.80, leaving its 
net taxable income for said year the sum of $21,779.18. That the in- 
come tax on said amount for said year at the rates specified in the law 
was $735.70, and the war and excess profits tax on which was $9,517.51, 
or a total income and excess and war profits tax of $10,253.21. That 
the computation of said tax is as set forth in Exhibit A, hereto at- 
tached. 

(15) That for said year 1917 the plaintiff paid to E. J. Lynch, collect- 
or of internal revenue for the district of Minnesota, within the time re- 
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quired by law, as and for internal revenue taxes for that year, $10,- 
253.21, which was the full amoimt due from plaintiff for taxes for said 
year, and which said sum was paid on the 10th day of June, 1918. 
That thereafter the said E. J. Lynch, collector, and the Department of 
Internal Revenue, made additional demands upon this plaintifi for the 
payment of additional amounts, and demanded of this plaintiff that 
it pay an additional tax amounting to $17,128.44, which, pursuant to 
said wrongful demand, this plaintiff did pay to said E. J. Lynch on the' 
21st day of February, 1919, making a total paid by this plaintiff for the 
income and war and excess profits taxes for the calendar year 1917 of 
$27,381.65. That at the time of making said payment of $17,128.44 
this plaintiff protested to said E. J. Lynch and the said Internal 
Revenue Department against the execution of said tax, and paid the 
same under protest, and in April, 1919, filed its appeal witfi the Com- 
missioner of Internal Revenue for claim for refund of the taxes er- 
roneously exacted from this plaintiff, and the said claim for refund 
and appeal was disallowed and objected to by the said E. J. Lynch and 
the Internal Revenue Department, and this suit was commenced with- 
in the time required by law. That said plaintiff was required to and 
did pay $17,128.44 internal revenue taxes for the year 1917 in excess 
of the amount which it was required by law to pay, which payment, as 
aforesaid, was made on the 21st day of February, 1919. 

(16) That, all the ore in the Perkins property having been previous- 
ly mined out, the said Perkins Mining Company, on the 20th of Sep- 
tember, 1919, released to the plaintiff herein all of the lands covered by 
its sublease, which release was recorded September 24, 1919, in Book 
20 of Agreements, page 447, in the office of said register of deeds, and 
that thereupon the plaintiff herein released said premises to the fee 
owners thereof by instrument dated December 26, 1919, duly record- 
ed in Book 20 of Agreements, on page 503, in the office of said register 
of deeds. 

(17) That on the 20th day of December. 1918, all of the ore on the 
said Hudson property or mme having been mined out, the said Syra- 
cuse Mining Company released the said lands to the (daintiff herein, 
which release was recorded December 30, 1918, in Boc^ 22 of Agree- 
ments, on page 135. That thereupon the plaintiff herein on Jamiary 
31, 1919, released said property known as the Hudson mine to the fee 
owners, which release was recorded on that date in Book 23 of Agree- 
ments, on page 51, in the office of said register of deeds. 

(18} That all of the ore in both of said properties was mined out and 
paid for within 7 years from March 1, 1913. That the foregoing con^ 
stitutes the actual transactions of the plaintiff pertahring to its 1917 tax 
obligation, and the correct basis upon which the court finds that its 
tax fpr said year should be figured. The value of plaintiff's March 1, 
1913 property is being reckoned on a 9 per cent, discount basis, lo the 
end that the principles and computation may ht simplified, instead of 
using th^ 10 per cent, basis on the Perkins mine and the 8 per cent, on 
the Hudson mine, which might be permissible under the evidence, the 
result in either case being practically the same. It is deemed unneces- 
sary, and tending to confuse, rather than clarify the issues, t^ set fortik 
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in detail the contentions or claims which were from time to time made 
by both the government and the plaintiff. 

As conclusions of law it is found : That the plaintiff is entitled to 
have and recover of and from the defendant the sum of $17,128.44, 
with interest thereon from the 21st day of February, 1919, at the rate 
of one-half of 1 per cent, per month, together with the costs and dis- 
bursements of this action. 

Let judgment be rendered and entered accordingly. 

Stay of execution for 42 days after entry of judgment granted, to' 
enable defendant to sue out writ of error or take such other action as 
she may be advised. 

Exhlbit'A. 

ALWOBTH-STEPHENS COMPANY 

Compotation of Tax for Year 1917 

Net receipts from Perkins lease .^. ^,896.30 

Net receipts from Hudson lease 36,608.99 

Total net receipts— 1917 $77,505.98 

Deduct 71.9 per cent, of said receipts as depletion or re- 
turn of capital assets as established March 1, 1913 55J26.80 

Balance income for 1917 $21,779.18 

Excess profits calculation : 

16 per cent of Invested capital $25,000 is 3,750.00 

6 per cent of invested capital (15-20 per cent.) Is 1,250.00 

5 per cent of Invested capital (20-25 per cent.) Is 1,250.00 

8 per cent, of invested capital (25-33 per cent) is 2,000.00 

Balance above 33 per cent 13,529.18 

Total income— 1917 : $21,779.18 

From total of first and second items of taxable prof- 
its or $ 5,000.00 

Deduct 7 per cent of capital $1,750.00 

Specific deduction 4 3,000.00 4,750.00 

Balance taxable at 25 per cent $ 2:^0.00 

$250.00 taxable at 25 per cent $ 62,50 

$1,260.00 taxable at 35 per cent 437.50 

$2,000.00 taxable at 45 per cent 900.00. 

$13,629.18 taxable at 60 per cent 8,117.51 

Total excess profits tax $ 9,517.51 

Total Income as shown above $21,779.1S> 

Less excess profits tax 9,517.51 

Balance taxable at 6 per cent $12,261.67 

6 per cent of $12,261.67 $ 735.70 

Plus excess profits tax 9,517.51 

Totel tax payable $10,253.21 

Amount assessed and paid $27,381.65 

Amount tbat should have been assessed 10,253.21 

Amoant ^veipald $17,128.44 
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Memorandum. 

[1] In this case, after careful cpnsideration of the briefs, I am of 
the opinion that under the terms of the law in force in 1917, which 
permitted only net income to be taxed, the plaintiff was entitled, in 
figuring its net income and excess profits tax, to a depletion to the ex- 
tent of the market value in the mine of the product thereof mined and 
paid for during the year, but that depletion should be. figured on a 
risk rate basis of 10 per cent, on the Perkins mine and 8 per cent, on 
the Hudson mine, or an average of 9 per cent., instead of oq a 6 per- 
cent, basis, as contended for by plaintiff ; the life of each mine being 
seven years. 

[2] I do not think there can be any question but that on the 1st of 
March, 1913, the plaintiff owned a valuable property interest or right 
in both of these mines, and that the value of the property interest or 
right was approximately capable of definite ascertainment and should 
be determined on the basis above indicated. The plaintiff on the 1st 
of March, 1913, owned this property interest or right, and has ever 
since owned it. It could have sold it on that day for an amount cal- 
culated on the above indicated basis, and surely until the part of that 
amount represented by the ore taken out is deducted, there could be 
no net income or profit on such ore taken out. This allowance or de- 
duction for depletion would not be a deduction for depletion as against 
the owner. Under the evidence in this case, both the fee owner and 
the plaintiff would be entitled to such deduction, and both could get 
such deduction in full as to the ore taken out, without exceeding the 
market value of such ore in the mine as of the 1st of March, 1913. 

[3] I am also of the opinioa that the invested capital of the company 
was, in 1917, $25,000, and that the invested capital could not be said 
to be not more than a nominal capital, and that therefore the levy and 
assessment could not be made under either sections 209 or 210 of the 
act (Comp. St. §§ 6336^j, 6336>^k), but must be made under section 
201 (section 6336j^b). 

In short, I am of the opinion that the levy and assessment should 
have been made by first allowing depletion upon the basis above in- 
dicated, and then determining the amount to be paid by considering the 
plaintiff as a corporation having an invested capital of $25,000. 



8AND0VAL v. DAVIS. PETERSEN v. SAME. McPEAK V. SAME. 

(District Court, N. D. Ohio, E. D. March 13, 1922.) 

Nos. lllia, 11177, 11037. 

L Railroads ^=»5i/2, New, vol. 6A Key-No. Series— Company suable for Injaries 
occurring prior to federal control. 

A soldier who was injured through the negligence of the serrants of a 
railroad prior to the Federal Control Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 3115%a~3115%p) while being transported in the line of his 
duty and on active service might maintain an action against the railroad. 
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2. United States 4gss>l25— SoK against Director General In effect agalnit goveni- 
' ment. 

The operation of raQroada by I>irector Qeneral was in effect operation 
by the United States, and an action against him for injuries due to negli- 
gent operation , was an action against the United States which could 
be maintained only if consent to be sued was given by some specific pro- 
Tision of law. 

8^ Raliroade ^=95*/2, New, vol. 6A Koy-Ne. Serie^-Dlreotor QeneraPe oirbvlar 
intended to bar to suit for soldier's Injuries. 

Circular No. 4 of the Director General of Railroads, declaring that ne 
claims of soldiers injured or killed while being transported In line of 
duty shall be allowed, and remitting them to claims for compensation un- 
der the war risk insurance acts, was clearly intended to deprive soldiers 
so injured of any right of action against the Director General; query as 
to whether said order is valid for that purpose. 

4. Army and navy ^=s>5l>/2, New, vol. 12A Key-No. Series— Compensation to sol- 

diers in line of duty excludes recovery against Director Qeneral. 

The provisions of War Risk Insurance Act Sept. 2, 1914, { 300, as 
amended by Act Oct. 6, 1917, and section 813 (Gamp. St. 1918, Comp. St. 
Ann. Supp. 1919, U fil4Q<iq, 514tttt) giving compensation to soldiers for in- 
juries contracted in line of duty and requiring them to assign to the 
United States a right of action for such injuries against a person other 
than the United States or the enemy, the amount recovered to reimburse 
tilie United States for the compensation paid and any excess to be paid to 
the Injured soldier, exclude the right to recover damages from the United 
States for negligence of the Director General of Railroads. 

5. Army and navy <s=»5|i/2f New, vol. 12A Key-No. Series— Exclusive oompensa* 

tion under War Risk Insurance Act controls right of action under Federal 
Control Aot. 

The specific provisions of the War Risk Insurance Act (Oomp. St. 1918, 
Comp. St. Ann. Supp. 1919, { 514a et seq.) for compensation of soldiers in- 
jured in line of duty control the general provisions of Federal Control Act, 
i 10 (Comp. St. 1918. Comp. St. Ann. Supp. 1919. § 3115%g), and Transpoiv 
tation Act of 1920, § 206, reserving rights of action for injuries resulting 
from negligent operation of railroads so as to preclude an action against 
the agent under the Transportation Act for injuries to a soldier while 
being transported in line of duty. 

At Law. Separate actions by Jose E. Sandoval, by Albert L» Peter- 
sen, and by B. T. McPeak, as administrator of the estate of Joseph E. 
Cleary, deceased, against James C. Davis, Agent appointed under 
Transportation Act of 1920, § 206. On demurrers to the answers. De- 
murrers overruled. 

Payer, Winch, Minshall & Karch, of Cleveland, Ohio, for plaintiffs. 
Tolles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for defendant. 

WESTENHAVER, District Judge. These three cases are before 
me on demurrers of the respective plaintiffs to the second defense of the 
several answers in each case. The questions of law arising thereon are 
precisely the same. Sandoval, Petersen, and Cleary were soldiers or 
enlisted men in the military service of the United States, and the two 
first named were injured and the last named was killed in the line of 
duty while on active service. Their injuries and death, it is alleged, 
were due to the negligent operation by employees of the Director Gen- 
eral of Railroads in operating certain railroads under federal control. 
In addition to these facts the said second defense sets up Circular No. 
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4, dated October 25, 1918, of the Director General, which, defendant 
asserts, declares that no liability shall exist in favor of soldiers injured 
or killed under such circumstances, and remits them to the claim for 
compensation through the war risk insurance, and further avers that 
the two injured plaintiflFs and the beneficiaries of Joseph Cleary have 
been awarded and have accepted and received the compensation pro- 
vided by the War Risk Insurance Act (Comp. St. 1918, Comp, St. Ann. 
Supp. 1919, § 514a et seq.) to soldiers killed in the line of duty while on 
active service. 

The demurrers are general. In support thereof plaintiffs urge that 
section 10, Federal Control Act March 21, 1918 (Comp. St. 1918, Comp. 
St: Ann. Supp. 1919, § SllSs^j), subjects the Director General to lia- 
bility for injuries sustained by any person imder such circumstances as 
a right of action would exist against the carrier if not under federal 
control, and that the consent of the United States is thereby given to the 
institution and prosecution of actions to recover damages. It is further 
urged that this right is preserved by section 206, Transportation Act 
1920 (41 Stat. 456). The authority of the Director General either to 
modify or to deny the right of action conferred by section 10, or to 
withdraw the consent to be sued, therein given, of the United States, 
is also challenged. It is further said that said Clircular No. 4 does not 
by its terms have the effect claimed for it, but that if, when issued, such 
was its intended purpose, it has since been superseded by the provisions 
of section 206, Transportation Act of 1920, which specially provide 
that actions at law based on causes of action arising out of tfie opera- 
tion of railroads under federal control, of such a character as prior to 
federal control could have been brought and maintained, may now, 
since the termination of federal control, be brought and prosecuted to 
judgment. It is also contended that the compensation provisions of 
the War Risk Insurance Act do not bar nor deprive a soldier or enlisted 
man injured or killed under such circumstances from maintaining an 
action against the United States. On behalf of the defendant the con- 
trary of these several positions is maintained. 

This brings up for decision a controversy started originally by two de- 
partments of the United States government. The Bureau of War Risk 
Insurance, after having made an award of compensation to soldiers in- 
jured or killed in line of duty, demanded of the United States Railroad 
Administration reimbursement for such compensation whenever the 
injuries or death was caused by the negligence of employees of the 
Director General. The United States Railroad Administration has 
strenuously resisted these demands. These several actions, it was stated 
in argument, were brought at the request of the Bureau of War Risk 
Insurance under favor of certain provisions of the War Risk Insurance 
Act presently to be stated, in order that reimbursement might be ob- 
tained from funds subject to the control of the United States Railroad 
Administration. It was also stated in argument that the Bureau of War 
Risk Insurance has since abandoned its policy of thus seeking reim- 
btu-sement, and that these and similar actions may now be prosecuted 
for the benefit of the individual plaintiffs. 

[1] Prior to the Federal Control Act it has been held a soldier in- 
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jured or killed through the negligence of the servants of a railroad 
while being transported in the line of his duty and on active service 
might maintain an action. See Truex v. Erie R. R. Co., 4 Lans. (N. 
Y.) 198; Galveston, H. & S. A. R. Co. v. Parsley, 6 Tex. Civ. App. 
150, 25 S. W. 64; Gamer v. Hines, 194 App. Div. 21, 184 N. Y. Supp. 
768. These cases arose, however, before the passage of the War Risk 
Insurance Act, and were prosecuted against the private owner of the 
railroad, and not against the Director General, an agent of the United 
States. They are therefore without special pertinency to the present 
questions. 

[2] It is now also settled law that during federal control the opera- 
tion of railways by the Director General was in substance and effect 
operation by the United States ; that an action against the Director Gen- 
eral to recover for injuries due to negligent operation is an action 
against the United States ; and that a lid)ility arises and an action can 
be maintained only if created and consent by the United States to be 
sued is given by some specific provision of law. See Northern Pacific 
R. R. Co. V. North Dakota, 250 U. S. 135, 39 Sup. Q. 502, 63 L. Ed. 
897; Missouri Pacific R. R. Co. v. Ault, 256 U. S. 554, 41 Sup. Ct. 593, 

65 L. Ed. , decided by the United States Supreme Court June 1, 

1921 ; Alabama & V. Ry. Co. v. Journey, 257 U. S. , 42 Sup. Ct. 6, 

66 L. Ed. , decided by the United States Supreme Court November 

7, 1921 ; Erie R. R. Co. v. Caldwell (6 C. C. A.) 264 Fed. 947; Hau- 
bert V. B. & O. Ry. Co. (D. C.) 259 Fed. 361 ; Hines v. Dahn (8 C. C. 
A.) 267 Fed, 105, where the cases are collected; also Moon v. Hines, 
20$ Ala. 355, 87 South. 603, 13 A. L. R. 1020, where also the cases are 
collected and also commented upon. 

[3] The validity of orders of the Director General modifying statu- 
tory and common-law rules was sustained by the United States Supreme 
Court in Missouri Pacific R. R. Co. v. Ault and Alabama & V. Ry. Co. 
v. Journey, above cited. Circular No. 4 admits, in my opinion, of no 
other interpretation than that it was intended to deprive soldiers on 
active service, iniured or killed in the line of duty, of any right of ac- 
tion against the Director General, and to remit them to their claim for 
compensation under the War Risk Insurance Act. It says : 

"Such Injured oflQcers and enUsted men • ♦ ♦ wUl be remitted to their 
claims for compensation through the War Risk Insurance Bureau and wiU 
not receive any payment through the Railroad Administration. No claim for 
damages for injuries occasioning death or disablement of such persons should 
be recognized or entertained." 

This language does not admit of the interpretation adopted in Walker 
V. Atlantic Coast Line R. R. Co., 113 S. C. 448, 102 S. E. 513. It may 
also be noted that this case is authority only for the proposition that the 
order does not apply when a soldier is not injured in the line of duty, 
a very different question from the one presented when the soldier is 
injured in the line of duty, for in the first case he would be entitled to 
the compensation provided by the War Risk Insurance Act, and in the 
latter would not. Likewise Bryson v. Hines (4 C. C. A.) 268 Fed. 290, 
11 A. L. R. 1438, also relied on by plaintiff, is without pertinency. In 
that case the opinion is expressed that Circular No. 4 applies only to 
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injuries sustained after it was issued, and not to injuries previously in- 
flicted. In the instant cases the injuries were sustained after Circular 
No. 4 was issued. It should also be noted that these two cases were de- 
cided before the decisions of the United States Supreme Court, above 
referred to, sustaining the validity of orders made by the Director Gen- 
eral, and that the opinions apparently do not recognize the now well- 
settled law that such actions for injuries are liabilities not of the private 
owner of the railroad, but of the United States. 

However, in the view I take of these cases I deem it unnecessary to 
decide whether Circular No. 4 is valid ; that is, whether, under section 
10, Federal Control Act, the President, by order, might modify the 
provisions of the law subjecting carriers while under federal control to 
certain liabilities and giving the consent of the United States to be sued, 
or whether, if valid and effective to withdraw such consent, the liability 
and consent thus to be sued are restored by the provisions of section 
206, Transportation Act of 1920. Plaintiff's argument in this respect 
is not without force, and the questions may be debatable. A difference 
may exist between orders such as were sustained in the two decisions 
above referred to and an order modifying or repealing an express pro- 
vision of section 10 creating a liability and expressly giving consent to 
be sued. In our opinion the controlling question here is entirely dif- 
ferent. 

In my opinion the demurrers must be overruled, and upon the facts 
stated in the second defenses of the answers the several plaintiffs must 
be held not to be entitled to recover, because of the compensation pro- 
visions of the War Risk Insurance Act. 

Section 300 of the War Risk Insurance Act, being an act of Septem- 
ber 2, 1914, as amended by the act of October 6, 1917 fU. S. Comp. 
Stat. 1918, Comp. St. Ann. Supp. 1919, § 514qqq), provides: 

"For death or disability resulting from personal injury suffered or disease 
contracted in the line of duty, by any commissioned officer or enlisted man 
♦ ♦ ♦ in the active service under the War Department or Navy Depart- 
ment, the United States shall pay compensation as hereinafter provided." 

The amount of such compensation need not be stated. 
Section 313 of the same act (U. S. Comp, Stat. 1918, Comp. St. Ann. 
Supp. 1919, § 514tttt) among other things, provides: • 

"If an injury or death for which compensation is payable under this ar- 
ticle is caused under circumstances creating a legal liability upon some per- 
son other than the United States or the enemy to pay damages therefor, the 
Director, as a condition to payment of compensation by the United States, 
may require the beneficiary to assign to the United States' any right of action 
he may have to enforce such liability." 

This section contains other provisions permitting the Director of the 
Bureau of War Risk Insurance to require the beneficiary to prosecute 
the action in his own name, subject to regulations, and to require an 
assignment or prosecution after injury or death. A refusal to comply 
with these conditions bars the beneficiary from all right to compensa- 
tion. The recovery inures to the benefit of the United States so far as 
is necessary to repay the compensation awarded to the injuredsoldier 
or his beneficiaries, and, if an amount is recovered in excess m such 
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compensation, then the injured person or his beneficiary is entitled to 
such excess. 

In this case it appears that the two injured plaintiflFs and the bene- 
ficiaries in the other case have been awarded and have received and ac- 
cepted compensation. In this situation the present actions are prose- 
cuted by the plaintiffs to recover additional compensation from the 
United States, which has already made compensation for such injuries 
and death, and are not actions against persons other than the United 
States causing such injtuy and death. 

This produces the exact situation considered in Hines v. Dahn (8 
C. C. A.) 267 Fed. 105.^ The person injured in that case was an em- 
ployee, and the case arose under the act to provide compensation to em- 
ployees of the United States suffering injuries while in the perform- 
ance of their duties (Comp. St. §§ 8932a-8932uu). The provisions of 
that act, however, are precisely the same as the provisions of the War 
Risk Insurance Act, except only that no provision is made for the dis- 
position of any damages recovered in excess of the compensation 
awarded or payable to 3ie injured employee. Section 26 (U. S. Comp. 
Stat. § 8932mm) is in substance and legal effect the same as paragraph 
1, § 514tttt, above cited, excepting only such provision making disposi- 
tion of the surplus. Section 26 provides : 

''The surplus, If any, shall be paid to the beneficiary and credited upon any 
future payments of compensation payable to him on account of the same In- 
Jury." 

Apparently it was not contemplated that damages might be recovered 
in excess of the compensation to which the injured employee might be 
entitled. The provision of paragraph 1, § 514tttt, is : 

*'If the amount placed to the credit of such appropriation in such case la in 
excess of the amount of the award of compensation If any, such excess shall 
be paid to the beneficiary after any compensation award for the same injury 
or death is made." 

The provisions rdating to the right of action, if the wrong was in- 
flicted by some person other than the United States, the right to require 
the beneficiary to assign his claim against such third person, or to prose- 
cute such claim for the benefit of the United States and barring him 
from his right to compensation if he refuses so to do, are in substance 
and effect the same in both acts. 

The court (Hines v. Dahn, supra) was of opinion that the claim of 
the railway mail clerk for an injury sustained due to negligent opera- 
tion during federal control was inflicted by the United States, and not 
by other persons, and that the injured employee could not have double 
compensation, that is, an award provided by law and recovery of dam- 
ages against the Director General, both amounts being, in the last analy- 
sis, paid from the same funds, that is, the public treasury of the United 
States. The court says: 

"The only question left is as to the right of the plaintiff to not only receive 
compensation under the Compensation Act, but also to sue the United States 
for the negligence causing his injuries. In other words, must the United 

1 Affirmed by United States Supreme Ooart April 10, 1923. 2B7 U. S. — ', 
42 Sup. Ot 820, 66 L. Ed. . 
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States pay both compensation and damages for negligence to tbe same person 
for the same injury? Workmen's Compensation Acts are all alike as to the 
object sought to be attained, but they are so numerous and so varied as to 
details of administration that each act must be construed by itself. We are 
of the opinion that as to the United States the act in question is compulsory, 
if the employee gives the notice and tiles the claim in proper form according 
to the terms of the statute and the regulations of the commission. It Is op- 
tional with the employee as to whether he will make a claim under the act or 
not. If he does not, in our opinion he would have a right to maintain the 
present action and prosecute the same to judgment, as we think that the 
United States as to this particular case by the Federal Control Act consent- 
ed to be sued. But if the employee elects to receive the benefits of the Com- 
pensation Act and his claim is allowed, then he is barred from prosecuting his 
action for negligence against the United States. In other words, he mxuit 
elect which of the two remedies he desires to pursue, and, having elected to 
pursue one, he may not pursue the other. The United States under the stat- 
ute being bound to pay the plaintiff after the latter has elected to claim the 
benefits of the Compensation Act, the remedy afforded by the act is exclusive.'^ 

In Moon v. Hines, 205 Ala. 355, 87 South. 603, 13 A. L. R 1020, 
the Supreme Court of Alabama denied a soldier on active service in- 
jured in the line of his duty by the negligent operation of a railway 
train imder federal control a right to recover. The opinion contains an 
able discussion of the principles of law involved and an extended cita- 
tion and review of the authorities. It is in substance said that neither 
the Federal Control Act nor the Transportation Act expressly au- 
thorize an action ex delicto against the United States government by a 
soldier in its armies for personal injuries sustained while in the service 
of the government, though that injury was inflicted in or during his 
transportation as a soldier, and that the compensation provided by the 
government under the War Risk Insurance Act for death or injuries 
is exclusive of other measures of, and for liability and remedies pro- 
vided for the protection of the civilian population of the general public. 

In Seidel v. Director General of Railroads (La.) 89 South. 308, the 
Supreme Court of Louisiana held that a sailor in active service injured 
in the line of duty by the negligent conduct of an employee of the Di- 
rector General of Railroads is not entitled to recover. It is said, in 
substance, that the rights and remedies conferred by the War Risk 
Insurance Act are exclusive of all other rights and remedies of such 
injured sailor against the United States or any agency of the United 
States. This is supported by the well-settled rule that, where a right 
is conferred by a statute and a specific remedy for enforcing that right 
is provided, the relief can be had only in the mode thus specially pro- 
vided. It is further said : 

*'If plaintiff bad tbis remedy by suit in damages be would bave against the 
Government two remedies : One In damages ; and one under said act. Tbe 
government has not so provided ; but has provided only the one remedy un- 
der said act." 

[4, B] The conclusion in these three cases is the same. The three 
different courts reached this conclusion by somewhat different argu- 
ment. It seems to me that the reasoning of all three opinions is sound. 
Congress did not intend to confer upon an injured or killed soldier or 
sailor a right to a double recovery of compensation from the United 
States. It did preserve the right to recover damages in the event his 
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death or injury was caused "under circumstances creating a legal lia- 
bility upon some person other than the United States/' but the action 
therefor is preserved primarily for the reimbursement of the United 
States for the compensation awarded and paid by it. Provision made 
for the disposition of the excess of such damages over the compensa- 
tion awarded by the United States is merely incidental, and is not to be 
taken as creating in the injured or killed soldier or sailor a right of 
action for double compensation against the United States. The general 
creation and preservation of rights of action by section 10, Federal 
Control Act, and section 206, Transportation Act of 1920, must yield to 
the specific provisions covering the injuries of a soldier or sailor on 
active service in the line of his duty. The rights and remedies of a 
soldier or sailor in that situation are specially provided for and limited 
by the provisions of the War Risk Insurance Act. 
The demurrers will be overruled, and exceptions may be noted; 



I. T. S. RUBBER CO. V. UNITED STATES RUBBER CO. 
(District CJourt. N. D. imnols, B. D. February 15, 1»22.) 
No. 19&3. 

1. Patents «=s>28&-Jurisdlettoii In dtetrlot of lifrl«oonoiit dMt not dopond on 

actual Infringement. 

Under Judicial €k)ae» | 48 (Comp. St | 1060)« antJiorizing suita for in- 
fringement of a patent to be brought In any district in which the defend- 
ant has committed an act of infringement and has a regular and estab- 
lished place of business, the eourt wiU not, on motion to dismiss for want 
of jurisdiction, determine whether the sales by defendant within the dis- 
trict were infringements, which would be a substantial determination of 
the merits of the controversy ; but if the defendant in fact has a regular 
place of business within the district and made therein sales of the articles 
claimed to Infxjnge, and the plalntUf makes a bona flde daim that the 
article was an infringement, the court of that district has Jurisdiction 
of the controversy. 

2. Patents ^==>288— Suit for second Infringement of same patent may be brought 

in district different from first suit. 

Where plaintiff had prevailed in a suit for infringement of a patent 
against the same defendant in another district, he is not required by Ju- 
dicial Code, { 48 (Comp. St. § 1030), to bring a subsequent suit against the 
same defendant for Infringement by a different device in the district in 
which the former suit was tried, but may bring it in any district where 
the Jurisdictional facts exist. 

3. Patents «s»327-^uit not dismissed on piea of res Judicata wliioli cannot fee 

determined witliout evidence. 

A suit for infringement of a patent by the sale of the device adopted 
by defendant after a prior decree against it for Infringement had been 
rendered will not be dismissed on defendant's plea that the prior decree 
was res Judicata as to the subsequent infringement, where that plea 
cannot be determined without the aid of evidence and a fuU hearing on 
the merits. 

4. Patents ^=>327— Decree finding infringement is conoiosive in second euit be- 

tween same parties ooncerning different device only as to matters aotualiy de- 
cided. 

A decree in a former suit finding infringement of plaintiff's patent by 
defendant is conclusive, in a subsequent suit between the same parties 

■^s^VoT other caMs see same topic a KBT-NUMBBR In all Key-Numbered Dlgeets a Indeiee 
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for Infringement of the same patent by a different device adopted by de- 
fendant after the former decree was rendered, only as to those matters in 
issue in the former suit and on the determination of which the decree 
was rendered, since the second suit is on a different cause of action 
from the first. 

5. Patents «==>327— Former decree held aot conclusive as to maximum scope of 

plaintiff's patents. 

A former decree in a suit between the same parties for infringement 
of the same patent is not conclusive between the parties as to the maximum 
scope to be allowed plaintiff's patent, but only that the scope of the 
patent was sufficient to include the article there alleged to infringe. 

6. Patents ^=;9327— Decision In another circuit as to scope of patent not directly 

Involved will be followed, so far as dear convictions permit. 

Though the decree rendered in another circuit is not conclusive as to 
the scope of plaintifTs patent, except in so far as it was involved in 
that suit, the decision of the courts in that suit as to the maximum scope 
of the patent is very persuasive, and will be followed by the court of an- 
other circuit in a suit involving the infringement of the same patent by 
the same defendant, but by the sale of a different device, except so far as 
the clear convictions of the latter court prevent 

7. Patents (^='312(3)— Evidence held to show defendant's heel lift performed 

same functions as plaintiff's. 

In a suit for infringement of a patent for a heel lift, the principal 
function of which was the creation of suction between the heel and the 
lift when the latter was flattened by being attaclied to the heel, evidence 
held to show that defendant's device, though of a shape different from 
plaintiff's before being flattened, assumed the characteristic shape when 
partially flattened, so that thereafter it performed the same functioo as 
the patented device. 
a. Patents <sts>32d-R«lssuo I4,04», claims 6 to 9. fsr flexible heel lift, held Is- 
fringed. 

The Tufford reissue patent, No. 14,049, claims 6 to 9, for a flexible heel 
lift, the upper surface of which was substantially saucer-shaped, held In- 
fringed by defendant's heel lift, which, in a normal position, was in the 
shape of a tilted saucer, but assumed the essoitial saucer shape in being 
attached. 

In Equity. Suit by the I. T. S. Rubber Company against the United 
States Rubber Company for infringement of a patent. Defendant's 
motion to dismiss the bill denied, and decree rendered for plaintiff. 

Charles A. Brown, of Chicago, 111., and F. O. Richey, of Elyria, 
Ohio, for plaintiff. 

Charles S. Jones and Livingston Gifford, both of New York City, 
and George A. Chritton, of Chicago, 111., for defendant. 

LUSE. District Judge. Suit in equity by the I. T. S. Rubber Com- 
pany against the United States Rubber Company in which the com- 
plainant charges the defendant with infringement of the Tufford re- 
issue patent, No. 14,049,, and particularly claims 5 to 9, both inclusive, 
of said patent. This patent has been so often in litigation that it is 
not deemed necessary here to enter into a description of the plaintiff's 
rubber heel lift alread)'' adequately described in the opinion of Judge 
Westenhaver in the District Court for the Eastern Division of the 
Northern District of Ohio, and reported in Fetzer & Spies Leather Co. 
V. I. T. S. Rubber Co. 260 Fed. 939, 171 C. C. A. 581. Other cases 
in which various phases of this patent have been dealt with up to date 
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arc Fctzer & Spies Leather Co. v. I. T. S. Rubber Co., 260 Fed. 939, 
171 C. C. A. 581 ; United States Rubber Co. v. I. T. S. Rubber Co. 
(the same parties as in the instant case) 260 Fed. 947, 171 C. C. A. 589; 
Elyria National Rubber Co. v. I. T. S. Rubber Co. (C. C. A.) 263 Fed. 
979; L T. S. Rubber Co. v. United Lace & Braid Co. (D. C.) 266 
Fed. 375; Tee Pee Rubber Co. v. I. T. S. Rubber Co. (C. C. A.) 268 
Fed. 250; Hill Rubber Co. v. I. T. S. Rubber Co. (C. C. A.) 269 Fed. 
270. 

As indicated above, the patent in suit here has been in litigation be- 
tween these parties before. In January, 1919, the I. T. S. Rubber 
Company filed a bill in the United States District Court for the North- 
ern District of Ohio, Eastern Kvision, against the United States Rub- 
ber Company, which letter company is a New Jersey corporation and 
maintains no place of business in the Eastern Division of tihe Northern 
District of Ohio, but consented for the purpose of that suit to submit 
itself to the jurisdiction of that court. On February 14, 1919, a pre- 
liminary injunction was granted against the defendant in that court, 
and the defendant appealed to the Circuit Court of Appeals for the 
Sixth Circuit, resulting in the affirmance by that court of the injunc- 
tional order on October 7, 1919, after which its mandate was returned 
to the District Court, and on November 12, 1919, the parties having 
adjusted their differences as to damages and profits, a final decree was 
entered in the District Court of Ohio in favor of the plaintiflF and 
against the defendant. 

To describe in a general way, for the purposes of this opinion, the 
defendant's rubber heel lift involved in the former suit, it is perhaps 
sufficient to say that its upper side edges were construGted in the same 
plane as the rear and upper breast comers of the lift, and that its at- 
taching face was concave in the general sense of the term, with its low- 
est area centrally disposed. The upper attaching surface of the de- 
fendant's heel, as then made, from this center thereof to the breast was 
on an ascending line. In that case the defendant contested the validity 
of the plaintifiF's patent and claimed noninfringement, partially at least 
upon the grounds that the upper side edges of its heel as then manu- 
factured was in the same plane as the rear edgt and the upper breast . 
comers, while the side edges of plaintiff's patented lift were in the form 
of a depending arc, and that the line rising from the center of the 
attaching face of its lift toward and to the breast was straight rather 
than curved as in the plaintiff's lift. Defendant was unsuccessful in 
both of these contentions. In March, 1920, the defendant placed upon 
the^ market a new mbSer heel lift (now involved in this suit), which it 
claims to have devised in good faith, following the interpretation of 
plaintifFs patent found in the opinion of the Court of Appeals in the 
action there between the parties here, as supplemented and explained 
bv the opinion of that court in the Tee Pee Case (C. C. A.) 268 Fed. 
250, and which may be said toJ>e characterized by the fact that the cen- 
tral longitudinal line along the attaching face of the lift is in the form 
of an arc of a true circle, the lowest point of which is at the center of 
the breast edge. 

By way of further description of the defendant's heel lift, it being 
understood, however, that the figures now given have not exact arith- 
278 F.— 62 
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metical accuracy, it may be stated that the defendant makes heel lifts 
varying in size, the largest thereof being approximately S'/ia inches in 
length along the attaching face, while the smallest thereof is approx- 
imately ly^ inches in length. In the largest of defendant's heels the 
low spot at the center of the breast is ^^/«* inches lower than the upper 
rear edge while in the smallest heels there is •/at of an inch diiference 
between those two points ; such measurements being taken when the 
lift is held with the plane of the rear edge, and breast comers 
in a horizontal position. The breast end of the upper longitudinal 
center line of the attaching face is approximately ^/i6 of an inch below 
the center of such line in the largest of defendant's heels and V'* of 
an inch below the center of such line in the smallest. On the largest 
of defendant's heels the central longitudinal line of the attaching face 
is the arc of a curve with a radius of 20^/2 inches, while on the smallest 
lift such line is on the arc of a curve having a radius of 8''/«* inches. 
It should be said further that, in the defendant's heels, a lateral line 
drawn between the upper side edges of the lift in such position thereon 
as to pass directly over the point of junction between the central 
longitudinal line with the breast, such lateral line will under the evi- 
dence, pass over the low point on each and all of the longitudinal lines 
of the attaching surface. In other words, such parts of the attaching 
face of the lift as lie forward of such line so drawn are, theoretically 
at least, higher than at the point where they intersect the lateral line so 
drawn. By way of comparison it may be stated here with reference 
to the Tee Pee heel, which must of necessity be referred to later on in 
this opinion, that in the size corresponding to the largest of the plain- 
tiff's heels the upper central longitudinal line of the attaching surface 
is on an arc of a circle with a radius approximately 8% inches which 
continues to a point '/i« inches back of the breast edge, at which point 
such center line departs from the arc of a circle and extends on a 
straight line and at a tangent to said arc to the center of the breast, with 
the result that the difference in height between the low point on the 
breast edge of the Tee Pee heel and the top of the rear edgt is approx- 
■ imately *V^* of an inch and the breast end of such longitudinal line is 
approximately % inch lower than the center point thereon. 

Plaintiff applied to the District Court of Ohio in contempt proceed- 
ings, which application was denied by the judge, who in his memoran- 
dum in that regard said in effdtt that the question of whether the de- 
fendant's new lift infringed or not should not be determined in a 
contempt proceeding but only upon a full hearing, either by filing an 
original bill in a court of competent jurisdiction or by the filing of an 
ancillary supplemental bill in the Ohio court. The defendant, it seems, 
maintains an established place of business in Chicago in this district 
and marketed the new lift there, and plaintiff has instituted this suit 
as a new and independent one, seeking to establish that the new lift of 
the defendant is an infringement and the usual relief by injunction and 
for an accounting. 

Before any evidence was introduced the defendant moved to dismiss 
this suit for lack of jurisdiction in this court, predicating Ae motion 
upon the grounds : (1) Because the Act of March 3, 1897 (29 Stat. 
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695, c 395. Comp. Stats. § 1030; Judicial Code. § 48). docs not permit 
two suits to be brought in two districts under the same patent, against 
the same defendant ; (2) because under said act it must be established 
that the defendant has committed acts of infringement within this dis* 
trict and that upon the pleadings and the exhibits attached to plaintiff*s 
interrogatories it is evident that no acts of infringement within this dis- 
trict are properly charged ; (3) because plaintiff obtained defendant s 
consent to the jurisdiction over it for the purposes of the patent here 
in suit in the District Court for the Northern District of Ohio, East- 
em Division. Defendant also moved to dismiss the bill on the ground 
that plaintiff is estopped by the res ad judicata effect of the final decree 
against the defendant in the former suit between these parties, sus- 
taining said patent in the Northern EHstrict of Ohio, Eastern Division, 
from contending that the Nerger form of heel lift infringes, being the 
form of hed aU^ed to infringe and attached to plaintiff's interroga- 
tories herein. Ruling upon such motions was reserved, and defendant 
presses for decision. I do not deem it necessary to consider whether 
the jurisdictional question attempted to be rais^ by the defendant is 
one of a nature which can be, or whether it has been, waived, as upon 
the state of the record disclosed I am unable to see wherein there is 
any lack of essentials to jurisdiction in this court. 

[1] Under section 48 of the Judicial Code, District Courts are given 
jurisdiction in suits brought for the . infringement of letters patent — 

"in the district of which the defendant is an inhabitant, or in any district in 
which the defendant • > * shall have committed acts of infringement and 
have a regular and established I^ace of business/* 

That the defendant has a regular and established place of business 
in Chicago is adbmitted ; that it marketed the devices which the plain- 
tiff claims infringe its»patent in this district is likewise admitted ; but 
defendant insists that such devices do not infringe plaintiff's patent, 
and hence it committed no acts of infringement within this district, and 
<he court is therefore without jurisdiction. Manifestly, to test the 
question on defendant's theory would require substantially a determi- 
nation of the merits of the entire controversy upon the limited record 
available upon the motion to dismiss for want of jurisdiction, a record 
equally as barren of proper opportunity for investigation, if not more 
so, than the record in a contempt proceeding, such as Judge Wcstcn- 
haver, no doubt properly, thought inadequate for the determination of 
the issues presented in this controversy. Furthermore, if defendant's 
contention be correct, then in every suit for infringement of letters pat- 
ent brought in a District Court other than one in the district wherein 
the defendant is an inhabitant, after trial upon the merits, should the 
court conclude that there was no infringement, its judgment would of 
necessity be dismissal, not upon the merits, but for want of jurisdic- 
tion. Such results weigh heavily against the correctness of defend- 
ant's cqn^entiDn. True, in cases like this, there must be under the stat- 
ute certain preliminary inquiries made by the court and determined 
favorably to jurisdiction, before same may be assumed. Whether or 
not the defendant maintains a regular established place of business. 
1 within the district is one question. Whether the acts complained of 
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were committed within the district is another. If, in addition to these, 
the court is. satisfied that the plaintiff makes a bona fide claim that the 
acts so committed within the district constitute an infringement, I am 
impelled to the conclusion that the court as such has jurisdiction of 
the controversy. 

'This was the effect of the decision of the Circuit Court of Appeals 
of the First Circuit in I. T. S. Rubber Co. v. Essex Rubber Co. (de- 
cided November 29, 1921) 276 Fed. 478. See, also, Tyler Co. v. Lud- 
low-Saylor Wire Co., 236 U. S. 723, 35 Sup. Ct 458, 59 L. Ed. 808. 
The proposition is not unlike that involved in Barry v. Edmunds, 116 
U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, and Wetmore v. Rymer, 169 
U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682,' where it was determined that: 

"Suit cannot properly be dismissed by a Circuit Court as not iDvolvlng a 
controversy of an amount safflclent to come within its Jurisdiction, unless the 
facts, when made to appear on the record, create a legal certainty of that con- 
clusion." 

The acts of which plaintiflF complains in the instant suit, if they in- 
fringe, constitute a new and distinct cause of action. Plaintiff's rights, 
it is true, are based upon the same patent that was involved in the 
former suit; but the invasion thereof, if any, by the defendant is en- 
tirely distinct and separate and occurred subsequent to the entry of 
the final decree in that suit and -after all matters of accounting between 
the parties had been disposed of by agreement and the entire contro- 
versy between them finally determined by such decree. Defendant has 
no regular and established place of business in the Ohio district, and 
hence a necessary jurisdictional fact is there absent. The result of the 
acceptance of defendant's contention here that plaintiff must confine 
itself to proceedings in the Ohio court would be that plaintiff must 
proceed by supplemental bill in the former suit.* Whether, in view of 
the fact that the Ohio court's jurisdiction was by consent of defend- 
ant and limited to the purposes of that suit, jurisdiction exists to en- 
tertain a supplemental bill, based wholly upon occurrences postdating 
the entry of the final decree, is a question not free from doubt, but 
which I do not think it essential to determine. The very doubt goes 
far to negative the claim that plaintiff's procedure in this court consti- 
tutes any abuse of its right to proceed in this jurisdiction, nor can 
plaintiff's right be changed by the fact that defendant again offers to 
submit to the jurisdiction of the Ohio court. 

[2] Nor am I able to accept defendant's contention that section 48 
of the Judicial Code in effect prohibits actions being brought by a given 
plaintiff upon a single patent against one defendant in more than one 
judicial district. Undoubtedly all matters in controversy between the 
parties, occurring prior to the commencement of any suit or during 
its pendency, should be brought to the attention of the court wherein 
a suit is pending. But clearly, after the final determination of one 
suit, if the defendant again violates plaintiff's rights, even Jfcer the 
same patent, by way of a device different from that involved in the 
first suit, then the plaintiff may seek out the defendant in any district 
where the jurisdictional facts exist and proceed in any proper court 
therein. While defendant's counsel have cited several cases wherein * 
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the courts have expressed a preference for suppkmeatal bills o^-er pro* 
ceedings in contempt and also such preference over a new, indeiKMident 
suit to be brought in the same jurisdiction where there was a suit 
then depending in which the bQl might wdl be filed, no authority has 
been brought to my attention whereby a patentee is denied a remedy 
In- a new and independent suit under the circumstances existing here. 
Rather the contrary is indicated. See T. B. Woods Sons Ca v. Valley 
Iron Works (D. C.) 198 Fed. 869; California Paving Co. v. Molitor, 
113 U. S. 609. 618, 5 Sup. Q. 618. 28 L, Ed. 1106; Chicago Grain 
Door Co. V. Chicago. B. & Q. Ry. C6. (C. C.) 137 Fed. 101. 

[J] The second of defendant's motions to dismiss, based upon the 
supposed res adjudicata effect of the final decree in the former suit 
between these parties, assumes the similarity between the Ncrgcr form 
of heel lift and the lifts of the defendant involved in this suit, and in 
addition the dissimilarity between tiie plaintiffs and the defendant's 
lifts. The determination of these propositions is the subject of the con- 
troversy on the merits in this action, neither of which was sufficiently 
dear to warrant the court in dispensing with the aid of evidence and 
a full hearing upon the merits. The defendant's motions to dismiss 
are therefore denied. 

[4] Each party invokes the doctrine of res adjudicata* and claims 
the other is estopped by the final decree in the Ohio case. Plaintiff 
daims that the effect of such final decree is to estop the defendant from 
questioning the validity of plaintifTs patent, plaintiff's ownership there- 
of, and infringement by the device formerly made by the defendant. 
This is conceded by the defendant, which daims, however^ that the 
I^aintiff is estopped by the same decree to claim that a heel lift having 
the lowest point of its concave attaching surface at the breast is with- 
in the scope of its patent ; the Circuit Court of Af^peals of the Sixth 
Circuit having held, on the appeal from the preliminary injunction in 
the cas^ betwen the parties here, that the true test for determining 
whether the attaching surface was concave was to ascertain whether, 
when it was disposed in th:: right relation to the plane of the bottom of 
the heel placed horizontally, there was a low spot which at least theo- 
retically would retain liquid without running out at the breast. 

Defendant relies largely upon the case of Bradley v. Eagle Co., 57 
Fed. 980, 6 C. C. A. 661. In that case, however, if the machines in 
the second suit between the parties were not the identical machines in- 
volved in the first as indicated by the complaint, they were at least ex- 
actly similar as alleged in the answer, so that there was no question in- 
volved in the second suit which had not been of necessity determined in 
the first. Hence the case is not applicable. As already indicated, it is 
my opinion that where a defendant charged to infringe a patent, after 
final decree in one case» devises a new and different article also claimed 
to infringe, a second suit commenced to establish the infringement by 
way of the second device is upon a different cause of action from the 
first, and the second resolution of the Supreme Court in the case of 
Cromwell v. Sac, 94 U. S. 353 (24 L. Ed. 195), applies. It was there 
said: 

"But, where the second action between the same parties is upon a dlfforent 
dalm or demand, the Judgment in the prior aKton oporateii an an oifMipriol 
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only as to those matters in issue or points controverted, upon the determina- 
tion of which the finding or verdict was rendered." 

See, also, Davis v. Brown, 94 U. S. 423, 24 L. Ed 204; Campbell v. 
Rankin, 99 U. S. 261, 25 I<. Ed. 435 ; Block v. Commissioners, 99 U. 
S. 686, 693, 25 L. Ed. 491 ; Wilson v. Deen, 121 U. S. 525, 532, 7 Sup. 
Ct. 1004, 30 L. Ed. 980; Bissell v. Spring Valley Township, 124 U. S. 
225, 231, 8 Sup. Ct. 495, 31 h. Ed. 411 ; Steam Gauge & Lantern Co. 
V, Meyrose (C. C.) 27 Fed. 213; Packet Co. v. Sickles, 72 U. S. (5 
Wall.) 580, 18 tr. Ed. 550. In the case last cited it was said: 

"But even where it appears from the extrinsic evidence that the matter was 
properly within the issue controverted in the former suit, if it be not shown 
that the verdict and Judgment necessarily involved its consideration and de- 
termination, it will not be concluded." 

[6] It is quite clear to my mind that in the former suit between these 
parties there was no issue as to what the maximum scope of the plain- 
tifFs patent might be. The issue was whether the defendant tfien in- 
fringed, which involved a determination of whether or not the scope 
of plaintiffs patent was sufficiently broad to include the device then 
made by the defendant. The former suit was in no sense of the term 
a declaratory action, in which the parties sought the determination of 
the ultimate limits of the rights of the plaintiff under its patent, but was 
confined to the issues of the validity of plaintiff's patent, its- owner- 
ship, and the infringement thereof by the defendant, and those issues 
were all that was necessary to be determined in that action, in order 
to support the decree rendered. Obviously any determination of the 
maximum scope of plaintiff's patent was ouside of such issues, and 
while the opinion of the court, in so far as it dealt with the maximum 
scope of plaintiff's patent, is a weighty authority indeed, nevertheless, 
because in that regard it was outside of the issues, it becomes a part 
of the law to be considered in the determination of subsequent suits 
between the parties, but clearly does not cause the decree thereafter 
entered in that suit to operate as an estoppel as to matters so extrinsic 
to the issues under the doctrine invoked by the defendant. This view 
makes it unnecessary to consider the fact that the opinion of the Cir- 
cuit Court of Appeals in the former case was on appeal from an order 
granting a preliminary injunction, and the further fact that the final 
decree was entered partly in response to the mandate of the Court of 
Appeals and partly by consent of parties. 

Merits. 

[8] It should be noted that defendant's lift, involved in the former 
suit, had its low spot back of the breast edge on its attaching face, and 
defendant was contending that it escaped infringement because of other 
distinctions in form, and hence what was there said by the court to 
the effect that plaintiff's patent was confined to a lift having a low spot 
back of the breast was, strictly speaking, obiter dictum. However, 
in the Tee Pee Case (C. C. A.) 268 Fed. 250, the question now pre- 
sented was directly before the Ohio court, and its former dictum fol- 
lowed. Hence, while the reasoning of the Court of Appeals, Sixth Cir- 
cuit, with reference to the maximum scope of plaintiff's patent does 
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not operate to estop the plaintiff, the rule of comity requires that it 
be followed except so far as the clear convictions of this court pre- 
vent. Mast V. Stover, 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 865. 
The high standing of the courts which have already passed upon the 
patent here involved, the frequency with which the patent has been 
before them in various phases, together with the writer's own lack of 
experience in cases of this character, assure full recognition of the 
doctrine. In the opinion in the case of Tee Pee Rubber Co. v. I. T. S. 
Rubber Co., 268 Fed. 250, 255, the Court of Appeals of the Sixth Cir- 
cuit said: 

"We qnlte agree with Judge Brown in his conclusion (I. T. S. Co. v. 
United Lace, etc, Cd. DDlst of R, I., June 11, 1920] 266 Fed. 375) that Tufford's 
meritorious advance was in the ^ect he secured, and we think this was an 
effect of which suction 1b not the operatiTe element, but is rather the symptom. 
Tulford aimed at a lift of sucdi material, and with a' surface so shaped that 
the flattening of the center would produce an automatic intensive sealing at 
all the edges, including the breast" 

In I. T. S. Rubber Co. v. United Lace & Braid Co. (D. C.) 266 Fed. 
375, 377, Judge Brown said: 

"In construing the claims of the patent we should bear In mind that 
they are not Intended to describe merely shape or form, but a structure of 
resilient material as it appears before application to the performance of its 
function, and that performance of function is the patentee*s main object. 
We should read the words of the claims primarily as descriptions of a mechan- 
ism rather than as descriptive of a peculiarity of shape, irrespective of the 
functions to be performed. As^tbe specification shows clearly that the form 
and resilient quality of the material are to co-operate in the performance 
of a definite mechanical function, after the described form has been dis- 
torted and flattened by nailing the lift to a heel It is evident that a mere com- 
parison of forms before attachment should not necessarily be conclusive in de- 
termining the question of infringement. The plaintUFs and defendant's struc- 
tares must be compared in respect to their simUarity in mode of operation and 
performance of their Intended functions. ♦ ♦ ♦ The words of the claims 
also should be read primarily as words of description of a mechanism, rather 
than as words of limitation to any special peculiarity of form, which is nones- 
sential to the performance of the intended function." 

With these pronouncements I am in entire accord, and it becomes, 
therefore, of prime importance to determine whether the defendant's 
present lift operates in substantially the same manner to obtain sub- 
stantially the same results as the plaintiff's patented lift. In other 
words, does the defendant's lift produce an automatic, intensive sealing 
at the breast edge, and does it have the suction effect symptomatic of 
plaintiff's product? 

[7] This question has not been easy of solution, although the devices 
in question are comparatively simple. Considering the upper, central 
longitudinal line of the defendant's lift by itself, Sieory readily nega- 
tives the proposition that pressure at or near the center of such line 
upon the tread face thereof can cause such intensive sealing at the 
low point at the breast. However, when otie considers the longitudinal 
arches in connection with the lateral arches, and all of the arches thus 
formed and radiating in all directions from any given junction of lat- 
eral with longitudinal arches, correct theory becomes obscured. It be- 
comes apparent, however, that the normal tendency of the low point at 
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the breast to be last to come in contact with the heel of the shoe to 
which the lift is to be applied may be overcome, neutralized, and coun- 
teracted. The compound retractive effort in all of the arches when 
pressure is being exerted to flatten the lift, it seems to me, must neces- 
sarily be considered. Given the low spot in the longitudinal line at 
the center of the breast, it is theoretically possible to construct a lift 
with such weak retractive effort at the breast and relatively strong 
retractive tendency back of the breast that force or pressure necessary 
to flatten the heel at or near the center of the tread surface would be 
more than sufficient to bring the low point at the breast in firm con- 
tact with the heel of the shoe, thus leaving arches running back from 
the center of the breast towards the center of the lift unflattened and 
which, when the flattening process was continued, would result in an 
intensive sealing at the breast edge. In other words, in the process 
of flattening the lift the arches of the concave attaching face flatten 
out, and the upper side edges thereof give way, and if that part of the 
upper side edges close to the breast first expand and give way under 
such pressure, the low spot on the central longitudinal line of the at- 
taching face may be shifted from the center of the breast edge to a 
point back thereof in such manner that the continued pressure and 
flattening of the lift would operate to flatten the longitudinal arches 
made by the shifting of the low spot, so as to seal the breast edge. That 
defendant's lift reflects this theory exactly is not meant to be asserted, 
but it serves to point out the dangers inherent in a theoretical solution 
of the problem here presented, and to suggest the necessity of relying 
largely upon experiments and actual tests with the defendant's lifts 
themselves. The defendant's lifts do not have the degree of intensive 
sealing at the breast edge found in the plaintiff's lift, but this is not 
deemed determinative of the problem. 

Without discussing the evidence, it is sufficient to say that the plain- 
tiff has offered evidence by way of tests, demonstrations, and expert 
evidence to the effect that the defendant's heel operates in the same 
way and obtains the same results as the plaintiff's lift; and experi- 
ments made by the court and such unskillful manipulation as the court 
has been able to apply corroborate the plaintiff's claims* On the other 
hand, defendant has offered no positive evidence disputing this claim^ 
except to demonstrate that with the defendant's larger sized heels 
pressure at the exact center thereof will not cause sealing at the breast. 
This test is deemed too limited. It is when the convex face of the 
lift is flattened that plaintiff's lift is to exhibit its peculiar advantages. , 
Tufford Reissue patent, p. 3, lines 70, 87, and page 2, lines 87, 99. ' 
Pressure at the exact center is, therefore, but a partial test. Without 
overlooking the fact that the results are not to be determined by the. 
direct action of the nails upon the rubber, nevertheless it must be borne 
in mind, as heretofore indicated, that the beneficial results of the Tuf- 
ford patented lift are to be evidenced when the lift is applied to a shoe 
in the normal and natural manner; that is, by nailing with the nails 
sufficiently removed from the edges as to leave a large trimming area. 
Again, defendant's sales manager, in chajge of the sales of its rubber 
lifts, testified in substance that he had or would represent to the trade 
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that the defendant's present lift performed about as well as its old 
lift, the one already held to infringe, and which admittedly had the 
advantages of the Tufford lift now under discussion. On the whole, 
I am constrained to hold, under the evidence in this case, that the de- 
fendant's lift operates in substantially the same manner, to give sub- 
stantially the same result, as the plaintiff's lift. 

[8] Does the fact that the low spot in the defendant's lift is at the 
center of the breast prevent infringement? Defendant's counsel con- 
cede that its present lift is concavo-convex on every line of cross-sec- 
tion in the general sense of the term, but insist that it is not so in the 
sense in which it is used in plaintiff's patent, and as construed by the 
Court of Appeals, Sixth Circuit, in order to distinguish plaintiff's 
patent from the prior art Nerger patent. The latter has been frequent- 
ly declared to be scoop-shaped, while plaintiffs patented device has 
been declared saucer-shaped ; both terms being used with reference to 
the lifts when placed with the upper edges horizontal as in contact 
with the bottom of the permanent heel, to. which the lift is to be at- 
tached and before any flattening pressure is applied. In Fetzer & 
Spies Co. V. I. T. S. Co., 260 Fed. 939, 940, 171 C. C. A. 581, 582, the 
opinion states : 

"It la characteristic of the Baucer shape that there should be a somewhat 
centrally disposed low spot, so that, if the upper edges of the lift were put 
In contact with the horizontal bottom of the heel, as far as may be without 
using force to distort the normal shape of the lift, any contained liquid would 
be retained in this lowest spot, because the edge of the lift towards the breast 
of the heel would be higher. It is characteristic of the scoop shape, under the 
same conditions, that £e line from the low spot to the edge of the lift at the 
breast would be substantially horlssontal, and the liquid would run out The 
effect of this distinction Is that when the central part of the depression Is 
forced up against the bottom of the heel, there is a distinctly greater tendency 
with the saucer shape than with the scoop shape for the breast edges of the 
lift to maintain tight contact with the heel. If the surfaces are smooth 
enough, this excludes the air, the atmospheric pressure holds the lift, flattened 
out, against the heel, and we have the result called 'suction.' We do not 
regard this suction as of decisive importance in itself, because after one or 
two leather lifts had been removed, the roughness of the leather and the 
overlapping by the rubber would make it doubtful whether the suction adher- 
ence would be of much practical use ; but the suction test is of distinct value 
as determining whether the rubber lift has or has not that quality which 
distinguished Tufford from Nerger." 

In the Tee Pee Case noninfringement of claims 5, 6, and 8 was 
found because in the Tee Pee lift, though it was concavo-convex on 
every line of cross-section, the low spot of the attaching surface was 
at the breast — in other words, the upper central longitudinal line was a 
downward curve throughout its extent from the rear to the center of 
the breast edge. It must be borne in mind, however, that there is a 
substantial diiference between the Tee Pee lift and the defendant's, 
here in controversy. The former was constructed with a sharp curve 
on its upper longitudinal center line and the downward curve of such 
line was substantial, so much so that the court held in that suit that 
there could be no similarity of operation with respect to the breast edge, 
and on motion for rehearing in effect held that the downward curve 
of the Tee Pee lift along its longitudinal center line was so great that. 
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if it could be demonstrated by experiment that the Tee Pee device 
disclosed the suction element symptomatic of Tufford, to their minds, 
it would be a demonstration that the supposed difference between plain- 
tiflF's lift and the prior art Nerger lift did not exist. The defendant's 
lift, however, has an attaching face shaped like a shallow saucer, but 
slightly tipped, sufficiently so that it may be truthfully said that the 
lowest point upon its upper central longitudinal line is at the center of 
the breast, when the upper side and rear edges of the lift are held in 
a horizontal plane. It is equally true that, when the defendant's lift 
is laid upon its tread surface the concave attaching face becomes, by 
reason of the shifting of the center of gravity, truly saucer shaped. 

Being convinced that, in these lifts, shape, resiliency, and pressure, 
when being applied to a heel as indicated in the quotation from Judge 
Brown's opinion above, all combine to perform a given function, I am 
impelled to conclude that neither the test of laying the defendant's 
heel on its tread face upon a flat surface, nor holding it with its upper 
side and rear edges in a horizontal plane, is conclusive, but rather the 
position of the saucer with reference to the bottom of the heel to which 
the lift is to be attached, must be followed into the operation of at- 
tachment in the normal and natural manner, and if, during such opera- 
tion, the low spot at the breast becomes located back thereof in such 
manner as to present longitudinal arches for further flattening which in 
being flattened cause the automatic intensive sealing at the breast, then 
it should be said that defendant's heel is concavo-convex in the sense 
used in the plaintiflF's patent, as well as in the ordinary sense of the 
words. I am persuaded it is in this fashion that the defendant's lift 
operates, and which secures to it the meritorious advances made ,by 
Tufford of automatic intensive sealing at the breast edge and the symp- 
tomatic element of suction. 

A study of the Tufford and Nerger patents and file wrappers leads 
me into accord with the Court of Appeals of the Sixth Circuit upon 
the propositions that the distinguishing feature between Tufford and 
Nerger is that the latter is "concavo-convex," while the former is "con- 
cavo-convex on every line of cross-section," and my mind assents also 
to the proposition that the phrase "concavo-convex on every line of 
cross-section" means a form substantially saucer-shaped, of which it 
is characteristic that there should be a somewhat centrally disposed low 
spot. I am unable, however, to bring my mind to assent to the propo- 
sition that the true test as to whether or not the concave attaching 
face of defendant's lift is concavo-convex, in the sense used m the pat- 
ent, is by any arbitrary positioning of the lift before its application 
to the heel. The lift is designed to be fastened to a shoe heel, and the 
advantages which the lift possesses manifest themselves in such opera- 
tion, and a test which excludes from consideration the operation for 
which the lift is designed is, to my mind, incomplete. 

It is true that, to make a proper comparison of various lifts as to 
shape, they must be brought to a common standard, and for that pur- 
pose, positioning the lifts against the bottom of a shoe heel is not only 
natural, but proper; but to stop there is, it seems to me, to lose sight 
of the distinction between an operative device, on the one hand, and 
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a mere design or shape, on the other. If the tilted saucer of the de- 
fendant's hft becomes the true saucer of plaintiff's lift, in the course of 
the flattening both are intended to undergo, with resultant substantial 
identity of operation and result, the difference between the two is, I 
think, in a nonessential. Winans v. Denraead, 15 How. 330, 14 L. Ed. 
717; Abercrombie Co. v. Baldwin, 245 U. S. 198, 209, 38 Sup. Ct. 
104, 62 L. Ed. 240; Reece Button-Hole Co. v. Globe Co., 61 Fed. 958, 
10 C. C. A. 194; Machine Co. v. Murphy, 97 U. S. 120, 24 h. Ed. 935 ; 
Ives V. HamUton, 92 U. S. 426, 23 L. Ed. 494. 

Considerations of deference and comity already alluded to have 
caused me to hesitate greatly in arriving at such conclusion, but I have 
been unable to avoid it. The evidence in this case, combined with close 
observation and inspection of the heel Hfts of both of the parties, leads 
me to the conclusion that the defendant's lifts are concavo-convex on 
every line of cross-section, in the sense in which that phrase is used 
in the plaintiff's patent, and particularly in claims numbered 5, 6, and 8, 
and constitute an infringement thereof. 

That defendant's lift responds to the suction test, and when applied 
to a smooth surface, and sudden pressure exerted upon its tread face, 
suction is so established as to cause the lift to adhere, is sufficiently 
established by the evidence. Of this test it has been said correctly : 

"The suction test Is of distinct value as determining whether the rubber 
lift has or has not that quality which distinguished Tufford from Nerger." 
Fetzer Case, 260 Fed. 939, 940. 171 C. 0. A. 581, 582. 

Claim 9 of plaintiff's patent omits the phrase "concavo-convex on 
every line of cross-section," and describes the attaching face as con- 
cave — 

"being unbroken and lying entirely below a plane passing through the rear 
upper edge and the breast comers of the lift, whereby, when the convex 
tread face la depressed to flatten said lift, a suction wiU be created," etc. 

The term "concave," when applied to the attaching face, is correctly 
descriptive of the attaching face of the Nerger lift, and while the 
claim evidently contenq)lates the omission of the Nerger metal plate 
as one distinction between the two lifts, I am of opinion that the term 
"concave," as applied to the attaching face, calls for such concavity 
in the attaching face as will create the suction mentioned. The latter 
element was found to be absent in the Tee Pee heel by the Circuit 
Court of Appeals of the Sixth Circuit, and hence that heel did not 
infringe. I find, however, that this element is present in the defend- 
ant's heel in this case, and that claim 9 also is infringed. 

Claim 7 of plaintiff's patent reads as follows : 

**A heel lift of substantially resilient material comprising a body portion, 
the attaching face of which is concave and the tread face of which is convex 
on every Une of cross-section, and normally held in such form by its own 
inherent resiliency, the concave attaching face lying entirely below a plane 
passing through the rear upper edge and the breast comers of the lift, where- 
by to cause the entire margin of said lift to exert a uniform pressure on the 
heel of a shoe when said lift is positioned on the heel and the convex 
tread face thereof depressed to flatten said lift." 

If it be held that the phrase in such claim, "the attaching face >f 
which is concave and the tread face of which is convex on every li e 
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of cross-section," means the same as the phrase "concavo-convex on 
every line of cross-section," as used in claims 5, 6, and 8, what has 
already been said with reference to the last-mentioned claims is de- 
terminative of infringement under claim 7. As I view it, however, the 
two phrases above quoted are not used in the patent as meaning the 
same thing. I am led to the conclusion in regard to the difference in 
meaning between the two phrases by the following considerations : 

I find nothing in the context of claim 7 which would require or 
suggest the use of a modification of the phrase "concavo-convex form 
on every line of cross-section," used in the two preceding claims, if it 
was desired that the same idea be expressed, and the fact that the 
phrase in claim 7 appears in different form than that theretofore used 
without reason, unless it be to convey a different idea, immediately sug- 
gests to the mind that a different idea is contemplated. Grammatical- 
ly, it seems to me, the modifying phrase "on every line of cross-section" 
relates only to the word "convex," and it seems quite clear that the 
term "concave," as used in claim 7, is used in the same sense as it ap- 
pears in claim 9; that is to say, it contemplates any attaching face 
which responds to the term "concave," so long as the concavity is of 
such character as will result in the functional statement which is ap- 
pended to claim 7, as in claim 9. 

Again, the original Tufford reissue claims numbered 5 and 6 were 
as follows: 

"5. A cushion heel lift of a concavo-convex form on every line of cross- 
section. 

'*6. A cushion heel lift, the attaching face of which is concave and the 
tread face of which is convex on every line of cross-section" 

— indicating that the patentee used the phrases/ as having distinctive 
meanings. Original reissue claim 8 contained the phrase found in origi- 
nal reissue claim 6 above quoted, and was thereafter amended to insert 
after the word "concave" the phrase "and follows a single arc," and 
while this amendment was later withdrawn the fact that it was offered 
quite clearly shows the intent to treat the word "concave" independ- 
ently of the modifying phrase "every Kne of cross-section." It is 
true that, if the later phrase, appearing in final trlaim 7 calling for "a 
uniform pressure on the heel," demands equality of pressure at the 
breast with the pressure at the rear and side edges, that it would nec- 
essarily bring the upper breast edge at substantially the same height 
above the low spot in the concavity as the side and rear edges. This, 
however, is not true of the Tufford lift, either as manufactured or as 
illustrated in the patent, and hence it seems to me that the word "uni- 
form" is used in a relative sense, rather than in the sense of exact 
equality, and that it is given sufficient emphasis, if substantial pres- 
sure sufficient to effectively seal the breast edge is deemed a compli- 
ance with the requirement of uniformity. At any rate, to my mind, 
the other evidences that the phrase "convex on every line of cross- 
section," used in claim 7, is not intended to modify the word "con- 
cave," outweigh the inferences to be drawn from the use of the word 
"uniform," when it is clear upon any consideration that that word is 
used in a relative sense, and not in the sense of exact equality. In 
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this View of claim 7 (and passing, but not overlooking, the effect of 
the phrase found only in that claim reading, "and normally held in 
such form by its own inherent resiliency"), the term "concave" is 
deemed to have the same significance given to that term as it appears 
in claim 9; that is to say, it includes such a concavity as when op- 
posed to a tread face which is convex on every line of cross-section 
and when such convex tread "is depressed to flatten" the lift, will 
perform the functional office of causing the entire margin of the lift 
to exert a uniform pressure on the heel of the shoe. In my opinion 
the defendant's lift responds to this test, and this claim also is infringed. 
A draft decree may be drawn by plaintiff's counsel, and served upon 
defendant's counsel, who will have 10 days from the date of service 
upon them to file objections to the form of the decree, if any they have, 
in which event a time and place for a hearing upon the form of decree 
will be fixed. 



STATE OF ALABAMA v. MONTEVALLO MINING CO. REESE v. SAME. 

In ro MONTEVALLO MINING CO. 

(District Ctonrt, M. D. Alabama, N. D. March 4, 1922.) 

1. Bankruptcy ^s»47— State and Injured eonvtot oovld not oppoee adjudieation 

of banlcrnptoy under voluntary petition. 

Neither a state, contracting with a corporation, nor a convict, which 
had pending a suit against the corporation for personal injuries, could 
successfully oppose an adjudication of bankruptcy under a voluntary peti- 
tion, no matter what the motive for filing the petition, as the state could 
file its claim for damages against the estate, and the claim of the con- 
vict was not affected thereby. 

2. Bankruptcy ^5» 1 32— Trustee only removed for cause arising subsequent to ap- 

pointment. 

There Is no power In the court to remove a trustee in bankruptcy, ex- 
cept for cause arising subsequent to his appointment. 

In Bankruptcy. In the matter of the bankruptcy of the Montevallo 
Mining Company. Petitions by the State of Alabama and by Stafford 
Reese to annul adjudication of bankruptcy under a voluntary petition. 
Petitions denied. 

Harwell G. Davis, Atty. Gen., of Alabama, Marion Rushton, Asst. 
Atty. Gen., of Alabama, and J. J. Mayfield, of Montgomery, Ala., for 
petitioners. 

W, H. Sadler, Jr., and E. H. Cabaniss, both of Birmingham, Ala., 
and Ben P. Crum, of Montgomery, Ala., for bankrupt. 

CLAYTON, District Judge. The Montevallo Mining Company, a 
corporation, having been adjudged a bankrupt in a voluntary proceed- 
ing, a receiver was appointed by the referee, and afterwards the credi- 
tors elected a trustee, who has qualified. The state of Alabama now 
petitions the court to vacate the order of adjudication and to dismiss 
the original petition of the bankrupt. 

This petition of the state alleges that by virtue of a contract between 
the state and the mining company the state convicts were let to the 

^s»For other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexei 
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company, and that thereby the company has become indebted to the 
state in a large sum, past due and unpaid; that the contract has a 
considerable period to run, and that, should it be fully performed, the 
state will become entitled to a further large sum, estimated at about 
$250,000. The petition of the state also avers that the company, called 
the bankrupt, is solvent ; that its assets are of a value largely in excess 
of its liabilities. Furthermore the petition charges that the bankrupt 
committed a fraud, in that its voluntary petition was not filed in good 
faith, or for the bona fide purpose on the part of the bankrupt to de- 
liver up its property and thereby be relieved of its debts ; but that, on 
the contrary, the purpose in filing the petition and procuring the elec- 
tion of the trustee was a fraudulent scheme to avoid the liability to 
the state under contract for the hire of convicts. Certain facts are 
stated tending to show the friendly personal and business relations 
existing between the bankrupt, the trustee and the attorneys of the 
bankrupt and the attorneys of the trustee. 

[1] In the view now taken of the allegations of the petition further 
detailed statement is not deemed necessary. The prayer of the state's 
petition is, as it has been stated, that the order of adjudication be an- 
nulled and the voluntary petition of the bankrupt be dismissed, or, in 
the alternative, that a receiver be appointed. 

Stafford Reese, a state convict, who is plaintiff in a pending suit 
against the Montevallo Company, the bankrupt, for damages on ac- 
count of alleged personal injuries, has also brought his petition of 
similar import to that of the state. 

The bankrupt, the trustee, and the other parties or defendants named 
in the petition, have appeared, and now move the dismissal of the 
petition upon the grounds set out in the motion. Both petitions have 
been heard and considered together, but separate order will be entered 
in each. 

I have listened with g^eat interest to the arguments of counsel and 
have given the matter thoughtful consideration. Whatever my in- 
clinations may be to approve the commendable efforts of the faithful 
and courageous Governor of the state to protect the public welfare 
committed to his keeping, I must be guided by the law applicable to 
the case under consideration. 

The Montevallo Company had the undoubted right under the Bank- 
ruptcy Law to file its petition in bankruptcy and to be adjudged a bank- 
rupt, whether solvent or insolvent, and whether its purpose was pure 
or impure, fraudulent or honest. The motive with which a lawful 
act is done is of no controlling importance, for it is fundamentally sound 
to say that a lawful act cannot be rendered unlawful, although prompt- 
ed by an unworthy motive. Numerous authorities sustain this propo- 
sition. In this case, if the bankrupt, however solvent, or however im- 
pure its motive may have been, or whatever may have been the actuat- 
ing purpose, saw fit to surrender its assets into the custody and juris- 
diction of the court for the benefit of its creditors, the creditors as a 
matter of law have no cause for complaint. 

Unquestionably the Montevallo Company could have made a gen- 
eral assignment, and if it had done so this would have constituted an 
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act of bankruptcy, and if such event had happened it is hardly doubt- 
ful that this matter would have come into the bankruptcy court by that 
route; ^ind it may be said that no court has the power to compel the 
Montevallo Company to do business, for it had the incontestable right 
to quit. That is what it has done, and this court cannot compel it to 
continue to function, in order to avert some possible hardship to the 
state or to Reese, 

All questions relating to the subjection of its assets to the payment 
of its debts, to carry out the object and purpose of the law, are mat- 
ters relating to the administration of the estate and will be dealt with 
properly and in an adequate way when they arise in th^. management 
of the estate. The c6urt has power to supervise such matters, and 
is always watchful to see to it that the estate of the bankrupt is honest- 
ly, economically, and with decent and convenient speed administered. 

Moreover, the state has the indisputable right to hav€ its claim for 
indebtedness and damages ascertained, and to file the same against the 
estate, and to have payment made as in the case of any other creditor 
with a provable claiip; and as to the petitioner Reese^ if his claim 
is not provable in bankruptcy, it will hardly be contended that it can 
be .discharged or in any wise interfered with by the bankruptcy pro- 
ceedings. If his claim be established in the way afforded by the law, 
and the estate of the Montevallo Company is abundantly solvent, as 
the petitioner asserts, then he can be paid. 

[2] In reference to the alternative prayer of the petitioner for the 
appointment of a receiver, perhaps it is sufficient to say that a trustee 
has been elected by the creditors as provided by law, at a meeting duly 
called and in a manner free from any legal objection. If I could deal 
with it as an original proposition, I might not have entertained the same 
views as the creditors did in the election of the trustee; but there is 
now no power in the court to remove him, except for cause subsequent- 
ly arising. Such cause has not yet arisen, and in the event of such a 
cause hereafter arising this detail can and will be cared for in the in- 
terest of the creditors. 

It follows, from what has been said, that each of the petitions must 
be denied, and separate order will be actordingly entered in respect to 
each of them. 



THE ASCUTNEY. 

SPICE V. UNITED STATES. 

(District CJourt, D. Maryland. February 10, ld22.) 

No. 881. 

Maritime liens ^s» 1 4— Ship's agent held entitled to lien for advances. 

Libelant, appointed agent for a ship's business while in port on a par- 
tlcalar voyage, by a (fiarterer nnder a charter whldi recognized that 
liens might be created and required the charterer to pay them within a 
specified time, held entitled to a lien for money advanced on request of 
the master to pay the ship's bUls; the greater part being for charges im- 
posed by law, such as pilotage, tonnage tax, fumigation, etc., and also for 
his attendance fee. 

r other cases see same topic A KBY-NUMBBR in aU Kej-Numbered Digests t lDdoxe<* 
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In Admiralty. Suit by Wilbur F. Spice, trading as Wilbur F. Spice 
& Co,, against the United States, as owner of the Steamship Ascutney. 
Decree for libelant. 

George Forbes, of Baltimore, Md., for libelant 
Robert R. Carman, U. S. Atty., of Baltimore, Md. 

ROSE, District Judge. The home port of the steamship Ascutney 
is New York. It is owned by the Shipping Board, but was being 
operated by the charterer, under option to purchase. It arrived in 
Baltimore early in 1920. Its master asked the libelant herein, who 
is in business in this city as a ship's agent and broker, to act as agent 
for the ship's business while in port on the particular voyage in ques- 
tion. The libelant agreed to do so, and with the master's approval paid 
certain of the ship's bills. These were: 

Inward pilotage S 96.71 

Fees and charges for fumigation required by the health authorities, 
including therein $9 for hire of launch for bringing back the fumi- 
gation pots from the ship to the quarantine station 63.47 

Tonnage tax 188.82 

Custom house and custom brokers' charges 7.17 

Night engineer for the ship 10.60 

Two taxi bills, of $6 each, for taking the master from the city to the 

wharf at Curtis Bay, where the ship lay 12.00 

Agents' expenditures for telephone, telegrams, permits, postage, etc. . . 14.57 

Or a total of 93QSM 

For this sum, plus the libelant's regular attendance fee of $100, 
or $493.34, the present libel has been filed. 

The learned advocates for the owner have raised and argued sev- 
eral serious and far-reaching contentions as to the construction and 
effect of the act of 1910 (36 Stat. 604 [Comp. St. §§ 7783-7787]), 
and particularly as to what inquiries the libelant should have made, 
and how far he was chargeable with notice of what he could have 
found out, had he made them. Some of these are of great importance 
to almost everybody having much to do with ships, or with the things 
ships need. Judicial opinion as to them is probably still in the making, 
and the temptation to discuss them .is strong, but upon the facts here 
in evidence it will probably matter little what conclusion shall ultimate- 
ly be reached as to them. 

Most of these charges were for things which were absolutely neces- 
sary to the ship. The charter in this case, like that in The South 
Coast, 251 U. S. 519, 40 Sup. Ct. 233, 64 L. Ed. 386, recognized that 
Hens might be created upon the ship, and required the charterer to pay 
them off within a definite number of days. They were of the kind 
for which it was practically impossible to prevent the master from in- 
curring liability. He had to take a pilot. The law required it. The 
health authorities insisted that the ship should be fumigated. Its 
tonnage tax had to be paid, and the other trifling items were those 
which were absolutely essential to the ship. It was argued that the 
master could have gone in a street car from the agent's office to the 
ship, instead of going in a taxi cab. Doubtless he could, but with a 
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large ship, whose time was perhaps worth $50 to $80 an hour, it might 
have been doubtful economy. * 

In this technically foreign port, the master had, before the act of 
1910, as since, the power to bind the ship for necessaries, and, indeed, 
as to most of them here involved, it would in fact be more nearly ac- 
curate to say that neither he nor any one else could prevent her from 
becoming bound. Taxes, health charges, pilotage fees, etc., are im- 
posed by law. It has, however, been very seriously argued that a 
person bearing the libelant's relation to the ship does not acquire a lien 
upon her by pajdng bills, even of this character. Considerations, 
which in many cases cited have been held to make it inexpedient to 
permit a ship's agent, or a ship's husband, to acquire liens upon the 
ship, have no real application to persons whose relations to the ship 
are as strictly limited as those of the libelant, employed as he was mere- 
ly to look after the essential details of her business in a particular 
port for a particular voyage. He had no control over her, or in any 
substantial sense over the charges against her, and certainly not over 
most of those here in controversy. It has been held that even the 
presumption that a ship's husband or her general agent may not assert 
liens against her is not conclusive, but rebuttable. The Sarah !• 
Weed, 21 Fed. Cas. 458, No. 12,350. These charges, other than the 
attendance fee, had to be paid. The libelant swears that he paid 
them upon the master's request, and that he gave credit to no one but 
the ship, and there is nothing in the case to suggest that any one would, 
at the time, have furnished an3rthing on any other credit than that of 
the ship. That there is a maritime lien for an attendance fee seems to 
be settled in this circuit at least. The Wyandotte, 145 Fed. 321, 75 
C. C. A. 117. 

It follows that the libelant is entitled to a decree for the amount of 
his claim. 



VAN VLAANDEREN et al. v. PEYET SILK DYEING CORPORATION. 

(District Court, S. D. New York. October 19, 1921.) 

Receivers ^S9 1 58 (2)— General manager of corporation le not "meohanic," *'work- 
ingman," or "laborer," entitled to preference; "employee." 

Under Labor Law N. T. § 9, giving a preference to wages of employeea 
of corporations for whom receivers are appointed, and section 2, defining 
"employee" as "mechanic," **worklngman," or "laborer," the president, 
and general manager of a corporation, who was in effect the owner of 
the business, is not entitled to the preference for bis salary, though in 
his endeavor to make the adventure a success he did much of the work of 
a mechanic, since manual work was not what he was hired to do, and he 
could have drawn his salary without doing it 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
Second Series, Employ^; Laborer; Mechanic; Workingman.] 

In Equity. Suit by Peter Van Vlaanderen and another, copartners, 
doing business under the firm name and style of the Van Vlaanderen 
Machine Company, against the Peyet Silk E>yeing Corporation. On 

^s9For other cases see same topic A KEY-NUMBBR in all Ker-Numbared Ditesta A Indezea 
278 F.— 63 



Digitized by 



Google 



994 278 FEDERAL REPORTER 

petition by Jerome Peyet against the receiver for preference for his 
claim against the defendant corporation as a claim for wages. Petition 
denied. 

Clifford Seasongood, of New York City, for petitioner. 
Seidman & MilhoUand, of New York City, for receiver. 

LEARNED HAND, District Judge. The phrase, "employees, oper- 
atives and laborers," which the original statute of 1885 (Laws 1885, c. 
376) contained, led to much uncertainty in the law. Obviously, "em- 
ployees" meant something more than "operatives and laborers," and 
something less than the definition to be found by looking in a diction- 
ary. Considerable confusion resulted, as appears from the opinions 
in Re Stryker, 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489, 
Palmer v. Van Santford, 153 N. Y. 612, 47 N. E. 915, 38 L. R. A. 
402; and People v. Remington, 109 N. Y. 631, 16 N. E. 680, which ac- 
cepted the opinion in 45 Hun, 329. All this was, however, cleared up 
by the revision of the statute. Labor Law (Consol. Laws, c. 31) § 9, 
now reads as follows: 

**The wages of the employees • • • shall be preferred" 

And the word "employee" is defined in section 2 as "mechanic, work- 
ingman or laborer." But these thfee words are plain enough, and 
there remains no penumbra of uncertainty, such as over-shadowed the 
use of "employee" in the act of 1885. All three of them include only 
a man hired to contribute by manual labor to the production of goocls 
or of plant and factory. Hence all the earlier authorities are no longer 
in point, nor have I found any which construed this particular section 
in what the petitioner is here pleased to call a broad sense. Its 
scope, on the contrary, is narrower, designed no doubt to protect only 
those whose weekly wage was assumed to leave them in most cases 
no margin of subsistence and who were thought to need some favors 
in the distribution of what was left. To include a manager, a super- 
intendent, or even a bookkeeper would be a clear disregard of its 
language and its purpose. 

In the case at bar the petitioner was not only the titular president of 
the corporation, btit he was its general manager, engaged to supervise 
all its work and entitled to a salary of $200 a week. It is no doubt 
true that he stayed in the factory early and late and did much of the 
work of a mechanic. This was because it had been, and in substance 
remained, his own business, for he and his wife and his assistant were 
the sole owners of the stock issued. It would be a curious result if 
these two men, running a business in corporate form, should imder the 
guise of their voluntary manual assistance in the business absorb the 
greater part of the assets and exclude those from whom they had 
bought or borrowed. Obviously, the statute means nothing of the sort; 
it is to protect such manual workers as are genuine enjployees not of 
themselves but of the stockholders. Manual work was not what the 
applicant was hired to do ; he did it, in a very natural desire to make 
the business, his business, a success by every effort in his power. 
But, if he had not been so moved, he could quite legitimately have 
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drawn his salary without touching a machine. He was general man- 
ager, with only the duty to do whatever might "reasonably be required 
of him in connection therewith." No general manager can reasonably 
be required to do the manual work of a mechanic. If he choose to, it 
is out of abundant .good will to his employer, a good will amply ac- 
counted for in this case by his general interest 
Petition denied. 



STANLEY WORKS, Ine., v. GOURLAND TYPEWRITER MFQ. CO., Inc. 

(District Court, B. D. New York. Febroary 11, 1922.) 

L Receivers ^S9 1 58 (2)— Only those performing manual labor are entitled to 
preference for wages; "employee." 

Under Labor Law N. Y., U 2, 0, giving preference to the wages of em- 
ployees of corporations for which receivers are appointed, and defining 
"employees/* only those who perform manual labor for the corporation, 
either skilled or nnskilled, are entitled to the preference. 

[Ed. Note. — For other definitions, see Words and Phrases, First a^d 
Second Series, Employ^.] 

2. Receivers ^=»I58(2)«-Bankruptcy Aot held not applicable in determining pref- 
erence of laborers against reoelver. 

Where receivers for a corporation were appointed by the United States 
District (^rt, which acquired jurisdiction because of diversity of citi- 
zenship, tiff rights of the employees of the defendant corporation to pref- 
erence for their wages depend on the law of the state and not on Bankrupt- 
cy Act, I 64b (4), being Comp. St 1 9648, and section 17, as amended by Act 
Jan. 7, 1922. 

In Equity. Suit by the Stanley Works, Inc., against Gourland Type- 
writer Manufacturing Company, Inc. On exceptions to the report of 
a special master, in so far as it disallowed parts of various claims 
against the receiver of defendant corporation. Exceptions overruled, 
except as to one claim, as to which the evidence was missing. 

Shaine & Weinrib, of New York City, for receiver. 

Alfred J. Gilchrist, of Brooklyn, N. Y., for claimant Gibbons. 

H. L. Schaefer, of New York City, for Kline. 

A. J. Bloch, for Goldenberg. 

CHATFIELD, District Judge. Exceptions have been filed to the 
report of a special master, in so far as it disallows parts of various 
claims against the defendant herein. 

[1] To the extent that the special master has allowed the claims 
either as priorities or as general claims, the report will stand confirmed. 
In so far as he has disallowed these claims, each disallowance is based 
upon the provisions of the statutory law of the state of New York, 
as set forth in sections 2 and 9 of the Labor Law, being chapter 36 of 
the Laws of 1909 (Consol. Laws, c. 31). By these sections, the wages 
of employees are preferred, in case a receiver is appointed, to every 
other debt or claim, and an employee is defined as "a mechanic, work- 
ingman or laborer who works for another for hire." 

The matter seems to have been considered settled in the courts of 
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New York,, since the decision of Matter of Stryker, 158 N. Y. 526, 53 
N. E. 525, 70 Am. St. Rep. 489. The Stryker Case was based upon 
the language of a former statute, which used the words "employees, 
operatives and laborers." This statute was in derogation of the com- 
mon law, and when construed strictly was held not to include the wages 
of any persons other than those who performed manual labor as dis- 
tinguished from a clerical force. When the law of 1909 was substitut- 
ed, it made more apparent, if anything, the intention of the legisla- 
ture to include only manual labor, either skilled or unskilled. This 
has been decided also in the case of Van Vlaanderen v. Peyet Silk 
Dyeing Corporation (D. C.) 278 Fed. 993, recently filed in the Southern 
District of New York, 

[2] The present case was brought in this court and receivers 'ap- 
pointed, because diversity of citizenship gave jurisdiction to the United 
States District Court in the proper district. But the rights of the 
parties were established according to the laws of the state. The allow- 
ance of claims depends upon the rights of the parties rather than upon 
any rule of procedure in this court, in the absence of any statute by 
Congress upon the subject. The general bankruptcy statute contains 
(section 64b [4]. being Comp. St. § 9648), a provision giving priority in 
bankruptcy cases to "wages due to workmen, clerks, * ♦ * or 
servants which have been earned within three months tefore the date 
of the commencement of proceedings, not to exceed wiree hundred 
dollars to each claimant." 

This is accentuated by the provisions of the law of January 7, 1922, 
amending section 17 of the bankruptcy statute, so as to except from 
discharge "wages due to workmen, clerks, traveling or city salesmen, 
or servants." But priority under the bankruptcy statute is limited to 
wages for a period of three months. It is evident, therefore, that this 
court cannot apply, under the general law of the state of New Yorl^ 
in an equity receivership, the language* of the bankruptcy statute above 
quoted. ' The exceptions, therefore, must be overruled, and the report 
of the special master upheld. 

With respect to the claim of John W. Gibbons, this claimant shows, 
neither in his claim, in the testimony taken before the special master, 
nor anywhere in these proceedings, what services he rendered. The 
special master has by clerical mistake referred to the testimony of 
another claimant in making his report, but because of the absence in 
Gibbons' testimony and claim of any statement as to what work be did, 
the court cannot pass upon the claim without further hearing. 

The claim of Gibbons, therefore, will be returned to the special 
master for hearing, unless the parties hereto stipulate as to the nature 
of the claim, so that it can be disposed of as a matter of law under the 
terms of this decision. 
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PATH£ exchange, Inc^ y. MILUafiw 

< Court of Appeals of District of Columbia. Submitted January 9, 1022. De- 
cided February 6^ 1922.) 

No. 8606. 

L Evidenee ^^^155(1) —-Defendant offerinir oral eTldraee as to terms oi writ* 
ten contract cannot object to similar evidence for plaintiir. 

Where defendant, who offered a written contract In evidence, did not 
rely upon It as establishing the terms of the agreement, but Introduced 
oral evidence as to such terms, thereby treating the Instrument merely as 
evidence tending to prove the actual terms, he could not object to oral 
evidence by plaintiff in rebattal on that issue. 

& Contracts ^s>323(l)— Evidence held not to show eondusiyely canso of 
failure to fumlsii fllm was beyond control of lessor. 

In an action for breach of a contract to furnish a film for exhibition, 
which provided that the distributor should not be liable for failure to 
furnish the film due to any cause beyond its control, evidence as to the 
agreement between the distributor and a prior exhibitor, to the effect 
that the prior exhibitor bad an. option to restrain the film three days 
before the time for delivery to plaintiff, held not to conclusively show 
that the failure to procure that film was due to a cause beyond the dis- 
tributor's control. 

Z. Contracts ^=>322( 3)— Destruction of film the week before scheduled exhi- 
bition held not to excuse failure to deliver. 

The failure to deliver a designated fllm to an exhibitor on a specified 
date is not shown to be due to a cause beyond the distributor's control by 
evidence that one of the distributor's films was destroyed almost a week, 
before it was to be delivered to the exhibitor, where there was no evi- 
dence that the distributor exercised due diligence to procure another 
film, but, instead, the evidence showed that distributor took no steps to 
that end until the day before the film was to be delivered. 

Smyth, Chief Justice, dissenting. 

Appeal from the Supreme Court of the District of Columbia. 
Action by Philip Miller against the Pathe Exchange, Inc. Judg- 
ment for the plaintiff, and defendant appeals. Affirmed. 

E. C. Brandenberg, of Washington, D. C, for appellant. 
H. Winship Wheatley, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Su- 
preme Court of the District for the plaintiff, appellee here, in an ac- 
tion for damages for breach of contract. 

On December 19, 1918, the plaintiff, the proprietor of a moving pic- 
ture theater in Annapolis, Md., entered into a contract with the de- 
fendant corporation, appellant here, for the privilege of exhibiting in 
his theater, on January 1st following, the picture known as "Infatua- 
tion." Among the conditions of the contract were the following 
(paragraph 12): 

"That the diRtrlhutor (defendant) shall not be liable for any loss or damage 
resulting to the exhibitor (plnintifT) by reason of failure or delay in delivering 
the films or advertising matter herein referred to, when such failure or delay 
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is due to any • ♦ • failure of films or advertising matter in the custody 
or control of any other party to he delivered or returned to the distributor in 
time for delivery hereunder or to be re-forwarded as i)er distributor's instruc- 
tions, or to strikes, lockouts, fire, floods, or to any other cause or causes what- 
soever beyond the control of the distributor." 

In reliance upon this contract plaintiff advertised the picture quite 
extensively. On the 31st of December he was informed hy the defend* 
ant that the film would be shipped to him in time for exhibition the 
day following, "and not to worry about it as it would be all right." 
At about 8 o'clock on the evening of the 31st he was informed that the 
defendant could not send him the film. Another film was tendered 
him but not accepted because it was not of a character that would 
"take" in Annapolis. This, and evidence on the question of damages, 
was substantially plaintiff's case. 

The defendant moved for a directed verdict, but, when its motion 
was overruled, elected to introduce evidence in its own behalf. 

The first witness for the defendant, "a booker," testified in substance 
that on the 17th of December, 1918, a Mr. Price of the Blue Mouse 
Theater in Baltimore, Md., leased "one of the films of 'Infatuation' 
for the 29th, 30th and 31st day of December*]; that Mr. Price had 
negotiated with the Baltimore agent for the privilege of a three days 
extension for an additional $50; that Mr. Champion, the manager 
of the Washington branch of the defendant company, "declined to 
consent to this extension at the rate stated," and that this provision 
therefore was not inserted in the contract; that the dates were fur- 
nished by Mr. Price and were inserted in the contract before he signed 
it. The witness further testified that Mr. Price "sometimes leased 
pictures for three days only, and sometimes for three days with a privi- 
lege of renewal, or for six days with a privilege of surrendering in 
three days." Contracts between the defendant company and Mr. Price 
tending to substantiate this statement thereupon were introduced in 
evidence. The witness further stated, "The other of the two films in 
the control of the defendant company for this territory was being ex- 
hibited during Christmas week at the Rialto Theater in Washington," 
and that on the 26th of December this film became so damaged that 
it was necessary to return it to the factory in New York for recon- 
struction. On cross-examination the witness admitted that the Rialto 
Theater film had not been censored and that its exhibition in Mary- 
land, therefore, would have been in violation of law. 

The next witness for defendant was its Baltimore representative, 
who testified that, although he knew moving pictures could not be 
lawfully exhibited in Baltimore on Sundays, he did not look at the 
calendar when negotiating with Mr. Price, because Mr. Price furnished 
the dates; "that on the 31st of December, 1918, he called on Mr. Price 
about the picture 'Infatuation,' and Mr. Price told him he had an 
agreement with Mr. Champion for an option of another three days, 
and there was no way, he claimed, to get that picture away from hm, 
because he had that option on it."' 

Mr. Champion, the next witness for defendant, stated that when 
Mr. Price came to Washington on the 17th he brought with him a con- 
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tract in triplicate for December 29th, 30th, and 31st, with the privi- 
lege of three days renewal for $50 ; "that witness discussed the mat- 
ter with the said Price and told him that he would not give the privi- 
lege of extension for any such price." Thereupon, according to 
the witness, the proposed contract was destroyed and a new one pre- 
pared for the 29th, 30th, and 31st. The witness further testified that 
the Rialto Theater film "was destroyed on Thursday of Christmas 
week, making the print absolutely worthless for exhibition purposes." 
On cross-examination Mr. Champion stated that Mr. Price had paid 
$75 for the three days he retained the picture. When his attention 
was invited to a provision in the contract under which he might have 
collected $70 for each day the film was withheld, he stated that he 
had "made the best settlement possible." Witness further testified 
that he did not know, until subsequent to January 1, 1919, when his 
company was fined in Maryland, that uncensored films could Hot be 
exhibited legally in that state. 

Thereupon the plaintiff, in rebuttal, offered the deposition of Mr. 
Price, who stated : 

That he would not like to say that the dates were in the contract when he 
signed it ; "that he thinks he signed a blank form ; * * * that he booked 
the film for the week beginning December 80th and made the arrangement 
with both the manager and the booker ; he bought the picture for the 80th, 31st, 
and Ist, with the privilege of an additional three days; that he does not 
know how the date December 2^h appeared in the contract and had no under- 
standing about that date as it was Sunday ; that he never bought a thing on 
Sunday in his life ; ♦ • ♦ that he had no understanding for December 29th, 
which was Sunday, and did not know it appeared on the contract ; if he had, 
he would have shown a mistake was made ; that after signing the contract he 
had no talk with anybody representing the defendant with respect to the dates 
until the second day he was playing it when he received a phone call from 
Washington from the Path6 Exchange, late in the afternoon; he informed 
witness the picture was to be played in Annapolis and he (witness) was to 
turn it over to Mr. Miller at that point ; witness replied he had the picture 
only two days and the contract called for three with a privilege of 
six. ♦ • •" 

All this testimony was admitted without objection. On cross- 
examination witness stated: 

That he had some discussion with the Washington representatives of the de- 
fendant company "with reference to the payment of $50 for three additional 
days, and as he thought he saw money-making possibilities in the film to war- 
rant his keeping it an additional three days and asked that if he elected to 
run it for an additional three days what the cost would be, and the price 
of $75 was made upon it and not $50; ^ • * that he does not recall 
any discussion with Mr. CSiamplon subsequent to the exhibition over the ques- 
tion of the amount to be paid for the additional days, nor was there any 
compromise over the charge for the additional three days made some weeks 
after the exhibition." 

On redirect examination the witness again stated : 

"That there was a bargain made with respect to the price for the three ad- 
ditional days which the defendant was willing to rent the picture to him for, 
and that I am sure was $75." 

The sole question discussed in appellant's brief is based upon the 
refusal of the court to direct a verdict for the defendant at the close 
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of all the evidence. It is conceded by counsel for appellant that un- 
less the failure of the defendant to fulfill its contract resulted from 
causes beyond its control, paragraph 12 of the contract, from which 
we have quoted, is inapplicable. 

[1] Both parties, without objection, introduced evidence as to the 
terms of the collateral contract between Price and the defendant, and 
our only concern, therefore, is whether that evidence presented any 
question of fact for the jury. The defendant having deemed it nec- 
essary to introduce evidence in support of the terms of the written 
contract with Price, that is, having treated that instrument merely as 
evidence tending to prove the actual terms of the contract, could not 
and did not object to plaintiff's evidence on that issue. It follows, 
therefore, that no question as to the reformatioij of the Price con- 
tract was involved; the issue being whether plaintiff's or defend- 
ant's evidence as to the actual terms of the contract would je accepted. 

[2, 3] Mr. Price stated that the contract he made was for the 30th 
and 31st of December, 1918, and the 1st of January, 1919, with a privi- 
lege of three additional days. His testimony on the question of ex- 
tension is clear, positive, and consistent, and supported, to some ex- 
tent at least, by the fact that the amount he named as the considera- 
tion for that privilege is the amount actually paid. If the jury, then, 
accepted his testimony on this point, as it had a right to do, the nec- 
essary result was that when this contract was entered into defendant 
knew it could not rely upon the film leased to Mr. Price, regardless 
of whether the collateral contract with Mr. Price commenced on De- 
cember 30th, as contended by him, or on December 29th. as contended 
by defendant. The only other film that could have been available to 
the defendant "for this territory," according to the record, was under 
contract *'at the Rialto Theater in Washington" for Christmas week, 
and that film was rendered ''absolutely worthless for exhibition pur- 
poses" on the 26th of December and had to be sent to the factory in 
New York. This was almost a week previous to the date in plain- 
tiff's contract, so that, in the absence of evidence that defendant, in 
the exercise of reasonable diligence, could not have obtained another 
film, the accident to the Rialto Theater film constituted no defense to 
this action. That reasonable diligence was not exercised appears from 
the testimony of one of defendant's local agents, who stated that on 
December 31st he **phoned to the Philadelphia and Pittsburgh branches 
in an effort to get said film." 

Since there was a question of fact for the jury, the judgment must 
be affirmed, with costs. 

Affirmed. 

SMYTH, Chief Justice (dissenting). There is but one question in 
this case, and that is as to whether or not the written contract between 
the appellant and Price is binding on the latter. If it is. Price was 
obligated to return the film on the night of the 31st of December, and 
this would have been in time for its delivery to Miller before his thea- 
ter opened, January 1. Miller agreed that the appellant should "not 
be liable for any loss or damage" resulting "to him * * ♦ by rea- 
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son of faflure or delay in delivering the" film "in the custody or con- 
trol of any other party," etc. The film was in the control of Price. 
He by his contract (section^2) was required to deliver it to the office 
of the appellant on the last'day of the last exhibition of it, which in 
this case was, according to the contract, December 31. He failed to 
make the delivery, and, consequently, the appellant was not able to keep 
its contract with Miller. 

Miller cannot hold the appellant unless the record shows he pro- 
duced some substantial evidence that Price was not bound by his con- 
tract to return the film December 31. Price was bound, according 
to the face of the contract, and could escape only by establishing that 
he had a ground for reformation of the contract. To secure reforma- 
tion it would be necessary for him to show either a mutual mistake 
or a mistake on his side and fraud or inequitable conduct on the part 
of the appellant. And this he would have to do by evidence "suffix 
ciently cogent to thoroughly satisfy the mind of the court." Simmons 
Creek Coal Co. v. Doran, 142 U. S. 417, 435, 12 Sup. Ct. 239, 245 (35 
L. Ed. 1063). Reformation is never given except where both parties 
understood the contract as the bill alleges it ot^ht to have been and as 
in fact it was except for the mistake. 23 R. C. L. 327 ; Green v. Stone, 
54 N. J. Eq. 387, 34 Atl. 1099, 55 Am. St. Rep. 577. There is not 
even a suggestion that the appellant was guilty of fraud or inequitable 
conduct. If, therefore, reformation could be granted, it would have to 
be upon the theory of mutual mistake. 

The testimony of appellant's witnesses who participated in* the mak- 
ing of the contract is clear and positive to the effect that the dates, 
JDecember 29, 30 and 31, were given by Mr. Price to the person who 
drew the contract; that the appellant never fixes the dates, "as it is 
always the duty of the exhibitor to state the dates on which he desires 
to exhibit a picture"; that the contract was executed in triplicate; 
that at the time of its execution the dates were in it; that Mr. Price 
signed it, and that a copy was sent to him the next day, which would 
be the 18th of December. Price does not deny this. All he says upon 
the point is, to quote the record, that he does not "recall whether h'^i 
signed the contract after those dates were inserted or not, but will 
not say that he did not ; that he would not say that the exhibitor's con- 
tract [the one in question] was mailed to him prior to the exhibition, 
and that he received it, nor would he say that it was not." Unless this 
makes out a case for reformation, then the contract as written and 
signed is binding. I respectfully submit that it is utterly insufficient. 
Therefore there is no basis in the testimony for the verdict of the 
jury that the written contract between the appellant and Price was not 
binding and did not protect the appellant under the contract which it 
had with Miller. 

Much testimony is set forth in the opinion of the court concerning 
the contract which Price thought he had with the appellant. It nearly 
all relates to negotiations which preceded the execution of the written 
contract, and, according to well-settled prindples, is merged in that 
contract, unless it discloses mutual mistake, fraud, or inequitable con- 
duct, which it does not. 



Digitized by 



Google 



1002 278 FEDERAL REPORTER 

There is no question of negligence here. Appellant had no knowl- 
edge that Price would not keep his contract, until the 31st, and it then 
did everything it could to procure for Miller another film. But it 
was not required to do anything. It was justified in standing on its 
contract with Miller that it would not be liable for the default of any 
person to deliver the film according to his contract. 

The court makes a new contract for appellant and subjects it to a 
liability which it expressly and definitely contracted against, I dissent. 



EQUITABLE SURETY CO. v. NATIONAL CAPITAL BANK OF WA8HING- 
TON» D. C. (GARRY, Intervener). 

(Ooort of Appeals of District of Columbia. Submitted January 5, 1922. De- 
cided March 6, 1922.) 

No. 3513. 

i. Principal and surety ^s9l75~Evidence held to show stock was deposited on 
oonditlon not accepted by surety. 

Evidence that a i^overnment contractor, who had previously deposited 
securities with the surety on his bond to indemnii^ it against loss, there- 
after made a deposit of other stock owned by one interested in a cor- 
poration, which took a partial assignment of the contract to be substituted 
for the stock originally deposited, held to show that the second deposit 
was made on condition that the stock first deposited be released, so that 
the surety could not retain the second deposit after having refused to 
release the first 

2. Appeal and error ^=923l(5)'-Exceptlon to each and every letter Introduced in 

evidence Is too general. 

Where the record showed that certain letters offered in evidence by de- 
fendant were admitted over the objection of the plaintiff, and that an ex- 
ception to the ruling of the court on each and every offer was allowed, the 
objection was too general for review. 

3. Appeal and error ^=»I050(I)«-Introdttctlon of letters, whose substance had 

been stated without objection, Is not prejudicial. 

A party is not prejudiced by the Introduction In evidence on behalf of 
the adverse party of letters, &e substance of which had been previously 
stated without objection by a witnesa 

Appeal from the Supreme Court of the District of Columbia. 

Suit by the Equitable Surety Company, a corporation, against the 
National Capital Bank of Washington, D. C, to enjoin the delivery 
of securities depNOsited with it, in which Albert Carry intervened. 
From a decree dismissing the bill, plaintiff appeals. Affirmed. 

Thomas C. Bradley, of Washington, D. C, for appellant. 
Alexander H. Bell and P. H. Marshall, both of Washington, D. C, 
for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Supreme 
Court of the District dismissing appellant's bill to restrain the appel- 
lee, the National Capital Bank, from delivering certain securities de- 
posited with it by the appellee and intervener Carry for the alleged 
purpose of indemnifying appellant against loss under a certain bond 
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of guaranty between M. A. Brast and the United States, under which 
Brast was to drill an oil well on each of 32 subdivisions of land of the 
Osage Indian Tribe in Oklahoma, within a time certain. 

The facts as developed by the evidence are substantially as follows : 
On November 22, 1913, the Department of the Interior approved an 
oil and gas lease to M. A. Brast, embracing 32 tracts or subdivisions 
of land in the Osage Reservation, Oklahoma. Appellant was surety 
on Brast's bond, and, in the event of his failure to drill one well on each 
of these tracts within one year from the date of the approval of the 
contract, he and his surety were liable to pay to the United States as 
liquidated damages the sum of $2,000 for each well not so drilled. As 
a condition precedent to appellant's assuming this obligation, it de* 
manded and received indemnity against loss by the deposit with it of 
collateral securities furnished by A. W. Hurley and others, who, in 
consideration, received an interest in the Brast contract. On Decem- 
ber 2, 1913, Brast assigned 16 of the 32 parcels embraced in his lease 
to the Summit Oil & Gas Company, a West Virginia corporation, sub- 
ject to the consent of appellant and the Interior Department. On De- 
cember 15th following Mr. Carry, who was interested in the Summit 
Oil & Gas Company, and certain of his associates, arranged with the 
appellee bank to become the depository of certain shares of stock be- 
longing to Mr. Carry, of the then value of about $23,000, and the bank 
issued a certificate under that date, in which it was recited that the stock 
was to be held by the bank to secure appellant, as its interests might 
appear, "in connection with a certain bond in the sum of $96,000 ex- 
ecuted by the said the Equitable Surety Company to guarantee the 
faithful performance of a certain contract by one M. A. Brast," etc. 
This certificate was in triplicate, one copy being filed with the stock 
and the others handed a representative of the Summit Oil & Gas Com- 
pany. 

Up to this time appellant, so far as the record discloses, had not been 
consulted and was without knowledge of what had occurred. Its vice 
president, who conducted the negotiations relative to the Carry stock, 
testifying for appellant, was asked as to the circumstances under which 
he saw tiie bank certificate of December 15th, and replied: 

'TVliy, the Equitable Surety Company had become surety upon a certain 
bond or bonds for M. A. Brast covering oil leases, and this certificate was pre- 
sented for the purpose of making the substitution of the collaterals called for 
in this certificate for certain indemnities which we had taken on the bonds or 
on the bond. • « * My understanding was that parties interested desired 
to substitute the stock for certain other indemnities or collaterals which the 
company held on the bond." 

On cross-examination the witness stated that he — 

"carried on the negotiations looking toward the substitution of that rthe Car- 
ry stockl for other indemnities or collaterals, but does not know whether the 
Equitable Surety Company still has the original collaterals that were de- 
posited with it" 

Mr. Hurley, testif3ring for appellant, admitted on cross-examination 
that the securities he had furnished appellant were still held by it. 
Asked whether Carry and his associates were to supply indemnifying 
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securities, to be substituted for those that had been deposited with the 
Equhable Surety Company, he answered in the affirmative. He then 
was asked whether that substitution ever was made, and replied : 

'*No, sir; that is, not to the extent of letting our stock down" — ^in other 
words, that his stock stiU was held by appellant. 

The witness further testified that the substitution referred to in cer- 
tain letters he had written and which were shown him — 

"was never adjusted ; that to the knowledge of witness the Equitable Surety 
Company never determined the value of the securities mentioned in said Ex- 
hibit A (the Carry certificate), and never released any of the securities de- 
posited by the original indemnitors ; that on the 14th day of February, 1914, 
the only real collateral accepted by plaintiff was that put up by witness and 
his associates, and that the stock deposited by Carry was to be substituted 
for his [Hurley's], but had never really been accepted in any amount" 

Mr. Charles E. Gocttman, secretary of the Summit Oil & Gas Com- 
pany, testifying for appellant, said he was at the National Capital Bank 
on December IS, 1913, when the Carry certificate was issued and that — 

•the purpose of the meeting was to get some stocks of Mr, Carry's to substi- 
tute as collateral for securities previously put up by Hurley and his associates 
as indemnity on the original bond of Brast" 

Witness took a copy of the certificate to Kansas City, where he in- 
terviewed the vice president of appellant company, who "would not 
agree to substitute it" but expressed a purpose to "investigate it and 
see the value of it." Witness further stated that — 

"the Equitable never refused to consent to the assignment, but they did re- 
fuse to substitute this collateral for the collateral that was already up; 
* * * that the EquitaUe Surety Company never questioned giving consent 
to this assignment so long as the original bond was in force; that the only 
question troubling them out there was the substitution of the Carry stock for 
the Hurley stock." 

Ajsked why he did not withdraw the Carry certificate of deposit, wit- 
ness replied that Hurley thought he could get the Equitable to consent 
to the substitution later on; that in his correspondence Hurley rep- 
resented : 

"That he really had a gentleman's agreement whereby they would substi- 
tute it, and now they refused to do so." 

Appellant, on December 18, 1913, assented to the assignment to the 
Stmimit Oil & Gas Company, and on January 14, 1914, that assigiunent 
was approved by the Interior Department. 

At the time of the filing of the original bill, suit had been brought by 
the United States against the Summit Oil & Gas Company, Brast, and 
the appellant, on account of the failure of Brast and his successors 
and assigns to drill the oil wells. After judgment had been obtained 
in that suit, appellant filed a supplemental bill for a receiver to take 
charge of the stock held by the appellee bank, and for general relief. 
Thereupon Carry obtained leave and intervened. 

The only evidence introduced by defendants were the letters written 
bv Hurley to Goettman, as the representative of tfie Summit Oil & 
Gas Company, and concerning which Hurley had been fully questioned 
without objection. 
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[1] The trial court found, and in our view the conclusion was ir- 
resistible, that — 

"tbe offer of this stock was conditloBal, and that the only demand that was 
made for this stock was with a view to the bringing of a suit, but this was 
after the lease was secured and was not even then, if it was accepted, an 
acceptance In compliance with the conditions." 

The evidence is all to the eiBfect that this stock was tendered to the 
appellant company upon the understanding and condition that, if ac- 
cepted, stock of corresponding value would be released to Mr. Hurley 
and his associates. In other words, it never was contemplated to in- 
crease by the value of this stock the indemnity of appellant, and ap- 
pellant could not have so understood. It is true that appellant's rep- 
resentative took physical possession of the Carry certificate, but there 
the matter rested, because appellant failed to assent to the condition 
that this stock be substituted for an equal amount of Hurley stock. 
It is, as found by the trial court, largely a question of fact, and that 
question is so free from doubt that we shall not discuss it further. 

[2,3] One other point remains: The record shows that when the 
Hurley letters were offered in evidence they were admitted "over the 
objection of the plaintiff," and that "an exception to the ruling of the 
court on each and every offer" was allowed. This objection was al- 
together too general. D. C. v. Duryee, 29 App. D. C. 327, 10 Ann. Cas. 
675; Dixon v. Great Falls & O. D. R. Co., 43 App. D. C. 206; D. 
C. V. Woodbury, 136 U. S. 450, 10 Sup. Ct. 990, 34 L. Ed. 472. More- 
over, as already intimated, the substance of these letters 'had been 
brought to the attention of the court through the cross-examination of 
Mr. Hurley, so that appellant could not have been prejudiced. 

The decree is affirmed, with costs. 

Affirmed. 



MONCURE V. MONCURE. 

(Oourt of AppeaUi of District of Columbia. Submitted February 9» 1922. De- 
cided March 6, 1922.) 

No. 3637. 

1. Divorce «s>37(l)-^«paratlott and Intent must exist together to constitute 

"desertion." 

Actual separation and intention to desert must exist together to con- 
stitute desertion, which is made a ground for separation from bed and 
board by Code of Law 1901, | 966, which fixes no definite period of de- 
sertion. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Desertion (in Divorce Law).] 

2. Divorce «S937 (6)— Separation and intention to desert need not be identical In 

ttieir commencement. 

Actual separation and intention to desert, which together constitute 
desertion, need not be identical in their commencement; but, if one ante- 
dates the other, the period of desertion dates from the inception of the 
other element 

^=9For other easea Me lame topic ft KBT-NUMBBR In all Key-Numbered Digeata ft Indexea 
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3. Divorce ^=» 104— Petition charglno desertion as of date of Intention held not 

in bad faitli. 

A petition for divorce and alimony, which alleged desertion by the hus- 
band as beginning on the date when a letter from him showed the fixed 
intention to desert his wife, though thereafter at his solicitation she 
had lived with him for a short time, does not, in view of the fact that no 
ttxcd period of desertion is required by statute, show bad faith on the 
part of the petitioner, which prevents amendment of her petition, so as to 
allege the date of desertion as the date of final separation. 

4. Divorce ^=>37(8)«-Hu8band's oonduct lield to require special effort toward 

reconciliation. 

A husband, who had ignored his wife for a long period, and had written 
"her a letter in which he charged her with most serious off^ises, which 
he made no attempt to sustain by evidence, owed her the duty to express 
regret for his conduct and make special effort toward reconciliation, so 
that he cannot rely upon a telephone request to her to meet him and talk 
over their affairs as an effort toward reconciliation, especially when she 
was justified in assuming it was but another attempt on his part to 
arrange for divorce on his terms, as he had previously been trying to do. 

Appeal from Supreme Court of the District of Columbia. 

Suit for divorce by Olga S. Moncure against Thomas Hughes Mon- 
cure. From a decree dismissing the petition, plaintiff appeals. Re- 
versed and remanded. 

T. M. Wampler, of Washington, D. C, for appellant. 

Joseph T. Sherier, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a decree in the Supreme 
Court of the District dismissing the petition of plaintiff, appellant here, 
for a divorce with alimony. 

In her petition, filed January 2, 1920, plaintiff alleged desertion as 
of April 1, 1917, and that her husband thereafter had contributed noth- 
ing toward her support. In his answer defendant denied "that he de- 
serted plaintiff on the 1st day of April, 1917," and alleged that the par- 
ties cohabited in July and during the month of August, 1917; that "the 
parties did not separate until about the time the defendant left New 
York for France, as he was in duty bound to do as an officer in the 
United States Army." 

Plaintiff's testimony was substantially as follows: She was mar- 
ried to defendant in 1912, and from 1916 to April of 1917 they lived 
in this city, defendant then being employed in the Geological Survey. 
On the latter date defendant had requested plaintiff to meet him at 
a placed named, and, after waiting for him several hours, she went 
home and found a note informing her he had left for the field, and 
would send her some money when he got his check at the end of the 
month. She was compelled to make inquiries at the Geological Survey 
to learn his whereabouts, and it was not until some time in May that 
she heard from him, and she "remembers the letter as being a very 
ugly one." She next heard from her husband in June following, when 
he telephoned her from Union Station in this city, requesting her to 
meet him, which she did, and they were together until 12 o'clock at 
night. He then informed her that he had received a commission in 
the army. When pressed for his reasons for the manner of his leaving 

^E9Por other cases see same topic A KBT-NtJMBBR in «U Key-Ntmibered Digests 4k Indexes 
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in April, defendant's answers were evasive and unsatisfactory. He 
informed plaintiff that he had been ordered to Newport, R. I., from 
which pomt he telegraphed her on August 1st to go there and that he 
would send her some money. She later received a letter inclosing $33, 
the only money she received from her husband after April of 1917, and 
went to Newport, where she remained for about two weeks, paying her 
own room rent, and then accompanied defendant to New York (he 
having received orders to sail for France) , where they parted apparent- 
ly as friends. The next direct communication plaintiff received from 
her husband was in October of 1918, although she had written him reg- 
ularly in France about twice a week and sometimes oftener. This 
communication was in the form of a letter, in part as follows : 

*^ou wni probably be Biirprlsed to receive tbis letter, since It is only the 
flecoDd that I have felt that I had occasion to write you In the year and a 
half that we have been separated, and this one I have given due considera- 
tiOD before finaUy deciding? to write. I do not know what your wish is on 
the subject, but you certainly have realized from the flrsf day of our sepa- 
ration that any future for us together was im];K)8sible. The fact that you 
came to Newport, B. I., and against my wishes, whUe I was stationed at Ft 
Adams, and that we parted apparently friendly, does not and has not altered 
this in the least • • • If it had to be a choice' between my having to 
return home and resume my life with you and having to be killed here in 
France, I don't think I would hesitate to choose the latter, for there are 
certainly some things worse than death. My object in writing you this letter 
is not to make any request of you, nor to make any threats, but rather in the 
hope that I may induce you to see as I do the desirableness of a divorce being 
secured by friendly agreement rather than by suit. Of course, you must be 
aware of the fact, since a long while past, that I placed the matter In Mr. 
O. Vernon Ford's hands when I left America, to the end that he would sooner 
or later and perhaps even throu^ your wish be able to work on a divorce in 
my behalf on a basis of friendly agreement Take my word for it, as I once 
before gave it, that I would separate from you if you committed the third time 
a certain act towards me, which needless to say was committed, that I will 
get a divorce from you when I return to America by suit, if it has not been 
obtained in the meantime by your agreeing to a friendly divorce. I hope you 
will not waste your time in speculating that I cannot do this, for as to that 
there is no question of doubt, but it is certainly my hope that this method 
will not have to be resorted to for the foUowing reasons: ^ * * I will 
never again live with you." 

In addition to the quoted matter, defendant made accusations of a 
most indecent and reprehensible character against his wife, and in- 
formed her that, in the event of a divorce contest, these charges would 
become public. 

The next communication plaintiff received was dated November 15, 
1918, in which Moncure informed her that he had written Mr. Ford 
to cable him — 

'^whether you have agreed to the divorce on a friendly basis," etc. "If this is 
not accomplished before my return, I am at least going to get it under way 
by that time." 

The defendant, testifying in his own behalf, confined himself almost 
exclusively to a statement of his financial condition. He did not deny 
that he had deserted his wife, arid expressed no regret for his conduct 
toward her, nor a willingness to effect a reconciliation. He testified 
that early in January of 1920, shortly after his return from France, he 
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telephoned his wife "asking her to meet him, so that they could talk 
over their affairs"; that she agreed to do so, but, instead, had service 
of the petition for divorce made upon him. 

At the close of the evidence the learned trial justice expressed the 
view that, inasmuch as the desertion was alleged as of April, 1917, 
when the evidence showed cohabitation subsequent to that date, and 
the plaintiff must have known the averment in her petition was imtrue, 
the petition must be dismissed. Thereupon plaintiff asked leave to 
amend, so as to make her petition conform to the proof ; but this mo- 
tion the court declined to grant. 

[1,2] A divorce proceeding in this jurisdiction is equitable in 
character (Code, §§ 85, 963), and under the provisions of section 966 
a "legal separation from bed and board may be granted for drunken- 
ness, cruelty, or desertion." It will be observed that no definite period 
of desertion is prescribed. Intent, therefore, plays an important part 
in determining the question. While actual separation and intention to 
desert must exist together to constitute desertion (19 C. J. 63 ; 9 R. 
C. L. 354), it is apparent that they need not be identical in their 
commencement. Hubbard v. Hubbard, 127 Md. 617, 96 Atl. 860; Car- 
roll v. Carroll, 68 N. J. Eq. 724, 61 Atl. 383. Thus, if the departure 
antedates the intention to desert, the period of desertion dates from the 
time such intention was formed (Hitchcock v. Hitchcock, 15 App. 
p. C. 81; Taylor v. Taylor, 112 Md. 666, 77* Atl. 133), while if the 
intention to desert antedates the departure, the period commences to 
run from the time of the latter (Middleton v. Middleton. 187 Pa. 
612, 41 Atl. 291). 

[3] In this case it is clear that, long prior to his departure for 
France, the defendant had formed the purpose of deserting his wife. 
The letter he wrote her in October of 1918 is susceptible of no other 
interpretation. Moreover, that letter was conceived in such malice 
and ill will, and couched in such cruel, intemperate, and libelous terms, 
as to deprive the writer of any further consideration from either his 
wife or the court. And when we come to consider that defendant of- 
fered not a word of evidence to substantiate those charges, his conduct 
becomes all the more reprehensible. It was an obvious attempt to 
coerce his wife into a divorce arrangement satisfactory to him. 

We are not at all convinced that Mrs. Moncure did not act in good 
faith in verifying her petition. She then was advised of the duplicity 
of her husband, and was quite justified in her conclusion that in fact, 
if not in law, the separation dated back to April of 1917. Indeed the 
defendant, in the letter written early in October of 1918, had fixed'that 
date, for he therein referred to "the year and a half that we have 
been separated," and then stated : 

17. ^2 ?^^ l^now what your wish is on the mibject. but yon certainly have 
'^l^'^rl'^Zl^'^r^^^K^^^J f"" separation that any fotire for™ toVthIr 
was Imposs ble. The fact that you came to Newport, R I., and against ray 
wishes While I was stationed at Ft. Adama, and that we i^ted apparLtiJ 
friendly, does not and has not altered this In the least." *^ «ypa«iiuy 

Knowing that her husband had consulted an attorney and that 
their relations after April of 1917 were the result of his duplicity, it 
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is not at all strange that Mrs. Moncure should have adopted her hus- 
band's theory as to the date of his desertion of her. There. could have 
been no ulterior motive in fixing the date as of April 1, 1917, instead 
of later, for, as we have seen, the statute prescribes no definite period 
of desertion. In view of the surroiuiding circumstances, we arc quite 
convinced that plaintiff had in mind the time when her husband really 
had formed the definite purpose of deserting her, rather than the mere 
physical separation. Certainly we are not prepared to withhold relief 
to this wife upon the mere suspicion that she willfully overstated her 
case in her petition, when the conduct of her husband, as evidenced by 
his own letter, has been so reprehensible. It may be observed that the 
Befendant repeatedly sought to induce his wife to enter into an ar- 
rangement whereby he might obtain a divorce.^ In other words, he 
attempted to persuade her to refrain from making any defense, and 
thus to impose upon and deceive the court, 

[4] In his testimony the defendant evidently wished to create the 
impression that, because he telephoned his wife, "asking her to meet 
him so that they might talk over their affairs," he was willing to effect 
a reconciliation. In view of what had gone before, plaintiff was quite 
justified in assuming that this was but another attempt to arrange for 
a divorce on his terms. After writing his wife the letter of October, 
1918, and ignoring her for such a long period, it was defendant's 
duty, when he returned from France, to express reerret for his conduct 
and make a special effort toward reconciliation. Woolard v. Woolard, 
18 App. D. C. 326; McVickar v. McVickar, 46 N. J. Eq. 490, 19 Atl. 
249, 19 Am. St. Rep. 422. 

We are of the view that, in the circumstances, the court should have 
permitted the amendment sought, and that plaintiff was entitled to a 
decree. 

The decree appealed from, therefore, is reversed, with costs, and the 
cause remanded for further proceedings, not inconsistent with this 
opinion. 



KENNEDY v. IMANQAN. 

(Court of Appeals of District of Colmnbla. Submitted Febmary 10, 1922. De- 
elded March 6, 1022.) 

No. 8657. 

1. Exeootors and administrators «=» 1 27— Surviving sxsoator oao sxssots powsr 
of sals ss trustee. 

Where a trust was charged on the executors as such. It did not under 
Code of Law, § 826, become extinct by death of one of them, and the 
survivor could make a sale, if both executors were originally authorized 
to selL 

S. Wills «=s»486— Testatrix prssoiisd to know rsstrlotlons on holding real estate 
by aliens. 

A testatrix, who gave her property to her brother, if he should be 
heard from within seven years, or, if not, then to nitens, \s presumed to 
have appreciated the limitation on the holding or enjoyment of real 

es»For ethOT' eftSM sm aun« topic a KBT-NUMB8R In %11 Ke7-Numb«red DlSMta A InSexM 
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estate by aliens, under Act March 2, 1807 (CJomp. St §S 34«0-a498), Act 
Feb. 23, 1905 (Comp. St § 3497), and the treaties between the United 
States and Great Britain of March 2, 1899, and January 13, 1902. 

3. Wills 4^=9441— Death of legatee, unknown to testatrix, Immaterial In oonstru- 

ing the will. 

The fact that a bequest had lapsed, because the legatee had predeceased 
the testatrix. Is immaterial in construing the will, where that fact was 
unknown to testatrix. 

4. Wills «s»680, 686(l)->Natnre and duration of testamentary trust governed by 

requirements. In absence of express provision. 

The nature and duration of a trust are governed by Its requirements, in 
the absence of express provisions. 

5. Wills ^s»687( I)— Provisions held to manifest Intention alien benefleiary should 

reoeive prooeeds of sale of realty. 

A will giving land to executors in trust, with power to sell realty and 
Invest the proceeds, and providing that if the testatrix's brother, to 
whom the property was first devised, was not heard from in seven years, 
the property should go to two aliens, manifests an Intention that the 
alien beneficiaries should receive the proceeds of the alienation of the 
real estate, instead of the estate itself. 

6. Trusts «=s>l9l (3)— Power of trustees to sell held not limited to seven years. 

Where the will devised real property to the executors, in trust for the 
brother of the testatrix, If he should be heard from within seven years, 
and, if not, provided it should go to two aliens, and authorized the trustees 
to sell the property whenever they deemed it expedient to do so, they had 
power to sell after the expiration of the seven years, o9>ecially where 
the delay in seUlng was for the benefit of the legatees, in which case 
equity wo^ld limit the power to sell only if required by the express 
terms of the will. 

Appeal from the Supreme Court of the District of Columbia. 

Suit hy John Kennedy, surviving executor of the estate of Mar- 
garet King, deceased, against Michael F. Mangan, for specific perform- 
ance of a contract for the purchase of real estate. Decree for de- 
fendant, and plaintiff appeals. Reversed and remanded. . 

Charles S. Shreve and M. N. Richardson, both of Washington, D. 
C, for appellant. 
T. P. Regan, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a decree in the Supreme 
Court of the District, at the close of the evidence for the plaintiff, 
appellant here, dismissing his bill for specific performance of a con- 
tract for the sale to the appellee of part of lot 9, square 345, known as 
premises No. 735 Eleventh Street, Northwest, this city, by the plain- 
tiff as surviving executor under the will of Margaret King (dated Feb- 
ruary 12, 1912, codicil dated February 14, 1912), who died in this Dis- 
trict on February 18, 1912. 

After making several bequests, and directing the expenditure of $2,- 
000 for the erection of a suitable burial lot memorial, tfic will provides : 

"T^nth. I give to my executors, hereinafter named, the full power to sell, 
mortage or otherwise dispose of any or all of my estate (personal, real or 
mixed), whenever they may deem it expedient so to do, and out of the pro- 
ceeds to pay aU of my Just debts and the above legacies, and to reinvest the 
balance of the proceeds as they may think best The pordiaBer or the party 
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loaning the money need not see to the application of the purchase money or 
the money loaned. 

''Eleventh. All the interest and residue of my estate, both real, personal and 
mixed, I give, devise and bequeath to my brother, Patrick King, If living, but in 
the event my brother Patrick is not heard from, or his whereabouts can not 
l>e located, for a period of seven (7) years, then in that event the said rest 
and residue of my estate i4)aU go to Margaret and Ellen Kelly, daughters of. 
John and Catherine Kelly, of Ghurchtown, county of Waterfoot, Ireland, as 
tenants in common, their heirs and assigns. 

**And lastly, I do hereby nominate, constitute and appoint my friends, John 
Kennedy and John Qulnn, executors of this, my last will and testament, and 
I desire that my executors hereinbefore named, shall not be required to give 
bond for the faithful performance of the duties of that office." 

The personalty having proved insufficient to pay the legacies, the 
executors, having been unable to make advantageous sale of the real 
estate, obtained leave of court in June of 1913 to borrow the sum of 
$3,500 by deed of trust on this real estate. Thereafter, in March of 
1916, appellant, as surviving executor, was authorized by the court to 
borrow an additional $1,000 on this real estate to complete payment of 
the memorial authorized by the will. Shortly before these trusts be- 
came due, appellant sold this real estate at public auction to the ap- 
pellee for $10,500, and this sale was ratified by the court below. How- 
ever, a title company refusing to certify as to the validity of the title, 
appellee declined to comply with the terms of the sale, and this suit 
resulted. 

The evidence showed that Patrick King had left the District of Co- 
lumbia several years prior to the death of the testatrix, and appellant 
had been unable to locate him after diligent effort; that Ellen Kelly 
predeceased testatrix by 16 years and that Margaret Kelly is a citizen 
of Great Britain, residing in Ireland. 

There being no brief for appellee, we are remitted to his answer for 
his theory of the case, which in substance is that it was the intention 
of testatrix to terminate her estate and distribute the assets seven years 
after her death. 

[1] Since a trust was charged upon the executors, as such, it did not 
become extinct by the death of one of them. Code, § 326; Peter v. 
Beverly, 10 Pet. 532, 9 L. Ed. 522; Wilson v. Snow, 228 U. S. 217, 33 
Sup. Ct. 487, 57 L. Ed. 807, 50 L. R. A. (N. S.) 604. If, therefore, the 
executors would have been authorized to make this sale, the survivor 
could make it. 

[2, 3] We come now to inquire as to the intent of the testatrix, as 
expressed in her will. She knew it was uncertain whether her brother 
ever could be located, and as to the other two residuary legatees she is 
presumed to have appreciated the limitations surrounding the holding 
or enjoyment of real estate by aliens. Greenwood v. Greenwood, 178 
111. 387, 53 N. E. 101 ; Act March 2, 1897, 29 Stat. 618 (Comp. St. 
§§ 3490-3496); Act Feb. 23, 1905, 33 Stat. 733 (Comp. St. § 3497); 
Treaty Series No. 146, between the United States and GrecA Britain, 
March 2, 1899 (31 Stat. 1939), and January 13, 1902 (32 Stat. 1914). 
That the bequest to Ellen Kelly lapsed because she predeceased the 
testatrix (Hamlet v. Johnson, 26 Ala. 557 ; Dorsey v. Dodson, 203 111. 
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32, 67 N. E. 395), is immaterial in this connection, since testatrix was 
unaware of the fact. 

[4, 6] The nature and duration of a trust are governed by its re- 
quirements, in the absence of express provisions. Young v. Bradley, 
101 U. S. 782, 25 L. Ed. 1044; Johns Hopkins Univ. v. Middlcton, 
.Ex'r, 76 Md. 186, 24 L. Ed. 454; 31 Cyc. 1051. There are no such 
express provisions in this will. Reading it as a whole, and having in 
mind the circumstances surrounding the testatrix, it is apparent to us 
that she had in mind that the benefits of the residuary bequests would 
go to the beneficiaries in substituted form; in other words, that they 
would receive the proceeds of the alienation in lieu of the real estate 
itself. Ness v. Davidson, 45 Minn. 424, 48 N. Wl 10. The will ex- 
pressly authorizes the executors, "whenever they may deem it expedi- 
ent so to do," to sell, mortgage, or otherwise dispose of any or all of 
the estate, personal, real, or mixed, "and out of the proceeds" to pay 
the debts and legacies and reinvest the balance as they may deem best. 

[B] The provision that this trust should continue at least seven years, 
unless the brother, Patrick, was sooner heard from, obviously was in- 
serted because of the legal presumption of death after that period of 
absence, and was not intended as a limitation upon the trust at all. 
In other words, the language employed and the circumstances sur- 
rounding the testatrix at the time indicate an intent that time should 
not be of the essence of the power. Marsh v. Love, 41 N. J. Eq. 112, 
6 Atl. 889; Hale v. Hale, 137 Mass. 168. The situation confronting 
the surviving trustee when he made this sale, and which well may have 
been foreseen bv the testatrix, furnishes additional grounds for believ- 
ing that she did not intend that the power to sell was to cease at the 
expiration of seven years. In the interests of the legatees the actual 
sale of the property had been deferred, but at that time such a sale 
was imperative because of the maturity of the trusts. In circumstances 
like these a court of equity would limit the power of the executor only 
when required so to do by the express terms of the will. Not only 
are such terms lacking here ; but, as we have indicated, the lan^ua^ 
used discloses a contrarv intent. 

It results that the decree must be reversed, with costs, and the cause 
remanded for further proceedings. 

Reversed and remanded. 
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EVANS V. NEUMANN et tl. 

(Oourt of Appeals of District of Columbia. Submitted February 10, 1922. De- 
cided March 6, 1922.) 

No. 3646. 

1. HHSbaad aad wife ^929(4)— Proof of eommon-law marriage held eot to sae- 
taln oonfract In oonsideratloe of marriage. 

Specific performance of a contract in consideration of marriage cannot 
be decreed, where there was no proof of a ceremonial marriage, on evi- 
. dence of a common-law marriage between the parties, In the absence of 
any indication in the contract of intention to contract a common-law mar- 
riage, or any certain evidence as to such Intention. 

t, Hosbaad and wife ^S929(4)— Inference that marriage was Intended does aot 
show marriage as eonslderatlon for contraot. 

Even though a written agreement between the parties supports an In- 
ference that marriage between them was intended, such an inference 
does not show an agreement to marry in consideration of the promises 
contained In a contract which the survlTor claimed gave him all the 
property. 

$. Speolflo performanoe ^S928( I)— Contraot mvst be oertain In Its terms. 

Specific performance cannot be decreed on a document which is unin- 
telligent, mutilated, and ambiguous, since the contract must not only be 
certain in all its terms, but its terms must be clearly proved, for it to be 
specifically enforceable. 

4. Speolflo performanoe ^c=»a— Right to performanoe ef admitted oontraot Is 
within oonrt's discretion. 

Specific performance, even when the contract is admitted, rests In 
the sound discretion of the court, and will not be decreed merely as a 
matter of right 

Appeal from the Supreme Court of the District of Columbia. 

Suit for specific performance by Charles H. Evans against Margaret 
Mannix Neumann and others. From a decree dismissing the bill, 
plaintiff appeals. Affirmed. 

Milton W. King, Morris Simon, Eugene Young, and Lawrence Koe- 
nigsberger, all of Washington, D. C, for appellant. 

George C. Shinn, Arthur Peter, and H. I. Quinn, all of Washington, 
D. C, for appellees. 

VAN ORSDEL, Associate Justice. Ellen Allen died in the District 
of Columbia, January 17, 1919, leaving a lai^e amount of real estate, 
and also personal property of the value of about $3,000. By will dated 
August 2, 1918, she made specific bequests to her two children, and 
devised the residue of her eatate to the Washington Loan & Trust Com- 
pany for the benefit of her four infant grandcUldren. 

Appellant filed a bill in equity in the Supreme Court of the District, 
namihg the Washington Loan & Trust Company, the children, and the 
grandchildren as defendants, alleging that he and Ellen Allen entered 
into an antenuptial agreement, wherein she agreed, in consideration of 
their becoming united in matrimony, that *'he and she were to be joint 
owners of all the property of the said Ellen Allen, with the right of 
the survivor to take the whole thereof"; that in pursuance thereof 

^S9For other casep Mt nxM topic A KST-NUHBER in «U Key-Numbered Digests it Indexes 
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they became husband and wife, and that he is entitled to have the 
agreement specifically enforced, and conveyance of the property de- 
creed to him. The alleged agreement is in words and figures, as fri- 
lows: 



«••###•## onlce be 

• • • • • lien and Chas H Evans that 

• • • • isagn of house is g^one to 

* * * at My disposal, as best of 
my Judgment to be used. And 
Also All bulsness of of hers to be 
Conducted by Said G. H. Evans, - 
Also in case of acident or death 
the Surviveing one is Subject then 
to all In his or hers own rite in A 
grecment be tween the both of us 
this is a true and Just Agreement be 
twee the both of us So help us God 
of us both this 9th Day of May 1916 
Chas. H. Evans and Ellen Allen 9 30 

our corect Slgntures on other Side 
furthermore If after we are Married 
there Should be difflgulties Ariese 
be tween us the both of us can 
Seperate on Mutial agreement to 
Sadisfie our Selves as we chose. 
We Also agree to keep our Names 
from the public for one year on 
account of our Ghirldren. 
Mrs. Allen is to give up all house 
repairs, and all other buisness that 

* * he has looked after before and Said 

* * * * ns is to conduct it all and to 

• * * * « All Businesses. A true and 
#••«•«« Coppy C. H. Evans." 

(Portions of the paper had been torn off and lost. The stars occupy 
the position of the detached parts.) 

From a decree dismissing the bill, plaintiff appealed. 

[1] Assuming, without admitting, that the document here in ques- 
tion can be interpreted as a contract in consideration of marriage, it is 
conceded that no proof of a ceremonial marriage was adduced. It is 
contended, however, that there was evidence of a common-law mar- 
riage between the parties. There is nothing in the paper from which 
the intention of the parties to contract a common-law marriage can 
be inferred, and the vague and uncertain evidence on this point in- 
dicated no such intention at the time the paper here relied upon was 
executed. Indeed, in the light of the certainty and definiteness of 
proof exacted in establishing a contract that would invoke the extraor- 
dinary remedy of specific performance, plaintiff has totally failed to 
establish his case. 

[2] If it be inferred from the paper that matrimony was intended, it 
nowhere appears that plaintiff, in consideration of succeeding to all the 
property of Ellen Allen, agreed to marry her. Such an mference, 
therefore, would not be based on a specific agreement, but upon a vague 
contingency of marriage at a time indefinite and uncertain. 
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[J] Specific performance cannot be decreed upon a document so un- 
intelligent, mutilated, and ambiguous as this. In order to obtain equi- 
table relief, the contract must not only be certain in all its terms, but 
the terms must be clearly proved. Lipscomb v. Watrous, 3 App. D. 
C. 1. 

[4] It is equally well settled that specific performance, even when the 
contract is admitted, rests in the sound discretion of the court, and will 
not be decreed merely as a matter of right. As was stated by Mr. Jus- 
tice Harlan, delivering the opinion of the court in Hennessey v. Wool- 
worth, 128 U. S. 438, 442, 9 Sup. Ct. 109, 111 (32 L. Ed. 500) : 

"Specific performance is not of absolute right It rests entirely In Judicial 
discretion, exercised, it Is true, according to settled principles of equity, and 
not arbitrarily or capriciously, yet always with reference to the facts of 
the particnlfir case. Wlllard v. Tayloe, 8 Wall. 557, 667 ; Marble Co. v. Rip- 
ley, 10 Wall. 8S9, 867; 1 Story's Eq. Jur. f 742 ; Seymour v. Delancey, 6 Johns. 
Gh. 222, 224. The Question in cases of specific performance, Lord Eldon said, 
is not what the court must do, but what, under the circumstances, it may do, 
in the exercise of its discretion to grant or withhold relief of that character. 
White ▼. Damon, 7 Vea 30, 35; Badcliffe v. Warrington, 12 Ves. 326, SSI. 
It should never be granted imless the terms of the agreement sought to be 
enforced are clearly proved, or where it is left in doubt whether the party 
against whom relief is asked in fact made such an agreement^' 

It is unnecessary to consider the other errors assigned, since there is 
no reasonable theory upon which a decree for the specific performance 
of the alleged contract can be sustained. 

The decree is affirmed with costs. 



IVIOLLOY V. KELLOGG et al. 

(Court of Appeals of District of Oolumbia. Submitted February 7, 1922. De- 
cided March 6, 1922.) 

No. 8507. 

1. Sales ^s» 1 73— Bayer, breaking contract, oannct question seller't willingness 

to perform. 

A buyer, who admitted he had failed to furnish shipping instructions 
as required by the contract, cannot be heard to say that the sellers could 
not or would not have performed their part of the contact, if he had not 
breached his. 

2. Contraets ^s»338(4)— Prior practice of parties Immaterial as to point covered 

by written contract. 

Statements In an affidavit of defense as to the practice of the parties 
under prior contracts are immaterial as to a provision of the contract, 
which was in writing and must speak for itself. 
8. Sales <$=s>37a— Defense as to maritet price before termination of contract period 
iieid insafllolent. 

In an action for loss by sale in the open market after the termination 
of the period during which the buyer was entitled to take the goods, an 
affidavit of defense that the market price exceeded the contract price 
prior to the termination of the contract was insufficient. 
4. Pleading ^S3»l55--Aindavlt of defense, stating wliat defendant expects to 
prove* is Insofflclent. 

An affidavit of defense, stating that defendant expected to be able to 
prove certain fact, was fataUy defective as expressing only an expecta- 
tion. 

^s»For other eases see same topic A KBT-NUMBBR in all Key-Numbered Dlseflta A Indexes 
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5. Pleading ^s»348— Affidavit of defense viewed in most favoraMe llaht before 

rendering summary Judgment. 

The afUdavit of defense must be viewed in its most favorable light In 
determining the right to Judgment under the seventy*third rule. 

Appeal from the Supreme Court of the District of Cohimbia. 

Action by George Kellogg and another, trading as Kellogg & Miller, 
against Thomas J. Molloy. Judgment for plaintiffs for insufficiency 
of the affidavit of defense, and defendant appeals. Affirmed. 

L. A. Bailey and J. William Shea, both of Washington, D. C, for apH 
pellant. 

George E. Hamilton and John J. Hamilton, both of Washington, D. 
C, for appellees. 

ROBB, Associate Justice. Appeal from a judgment in the Supreme 
Court of the District for the plaintiffs, appellees here, under the sev- 
enty-third rule. 

Plaintiffs, in their declaration, sought the recovery of $510, alleged 
to represent the loss sustained upon the sale on the open market of 20 
barrels of oil, which defendant had contracted to purchase, but had 
not accepted in accordance with the terms of the contract. The dec- 
laration was accompanied by the usual affidavit of merit 

In the declaration it is averred: 

"Peliverios in S-bnrrel lots were to be made between the months of April 
nnd s<*[)teiiiher, 1020, upon the buyer furnishing shipping instructions to the 
phiintifrs, and election of kind of oil desired by him, said shipping instruc- 
tions to l>e given in ample time to enable seller to execute the orders within 
the contract period above named/' 

After averring their readiness and willingness to make deliveries 
according to the terms of the contract, plaintiffs set forth that during 
the contract period they frequently called upon defendant to furnish 
tliem with shipping instructions and to accept and receive shipments 
of oil, and that defendant failed and refused to comply with these re- 
quests. Plaintiffs further averred that after the expiration of the con- 
tract they sold the oil upon the open market, with the loss indicated. 

In his affidavit of defense defendant alleges that he is informed and 
believes and expects to be able to prove "that, at all times during the 
life of the contract mentioned in the plaintiffs' declaration," they were 
not ready and willing to make the deliveries therein called for, and 
"that during all said period the open market prices of oil at the place 
of delivery mentioned in said contract exceeded the price fix^d by said 
contract, excepting as to the 5 barrels of oil to be delivered in Septem- 
ber; that said open market price on September 30th^. 1920, was one dol- 
lar and seventeen cents ($1.17) per 7V^ pounds in S-barrel lots/' De- 
fendant further avers that in previous dealings shipping instructions 
had been waived, and that the contract provided that "in the absence 
of specifications seller to have privilege of filling contract with raw oil" ; 
that he understood that, if he did not send shipping specifications, plain- 
tiffs would send raw oil; that plaintiffs did not repeatedly request such 
instructions, and that the only communication from them during the 

^s»For other casM — aam« topic A KEY-NUMBER In all Koj-Numbend DIgMto k 
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life of tTie contract was a letter from their agent, under date of Sep- 
tember 22, 1920, "following his telephone message, when the market 
price of oil was below the contract price." Finally, defendant avers 
that he expects to be able to prove that the 15 barrels of oil to be de- 
livered under the contract in April, May, and June were sold "during 
that period" at prices in excess of the contract price. 

[1] Having failed to furnish plaintiffs shipping instructions, as re- 
quired by the contract, defendant is not in a position to question the 
ability of plaintiffs to fulfill their part of the contract, and hence the 
averment that plaintiffs were not ready and willing to fulfill the terms 
of the contract constitutes no defense. Defendant's failure to give the 
shipping instructions effected a breach of the contract and he cannot 
now be heard to say that plaintiffs could not or would not have per- 
formed their part of it. Delker Co. v. Hess Spring Co., 138 Fed. 647, 
71 C. C. A, 97. 

[2-4] Nor is the averment as to practice under prior contracts ma- 
terial here, for the contract, which is in writing, must speak for itself. 
Slater v. Van Der Hoogt, 23 App. D. C. 417. And as to the averments 
relating to market price it will be noted that they are restricted as to 
time to the duration of the contract, while the declaration avers that 
the sale was made "after the expiration" of the contract. Defend- 
ant's last averment, that "I expect to be able to prove that the 15 bar- 
rels of oil to be delivered to me under the contract" were sold by the 
plaintiffs during that period at prices in excess of the contract price, 
is fatally defective, since it expresses nothing more than expectation 
without stating grounds for even that. 

[5] Viewing this affidavit of defense in its most favorable light, as 
we are bound to do (Codington v. Standard Bank, 40 App. D. C. 409), 
we are constrained to hold that no defense is stated therein. The judg- 
ment, therefore, must be affirmed, with costs. 

Affirmed, 



MOORE V. MOORE et al. 

<C5ourt of Appeals of District of Columbia. Submitted February 8, 1922. De- 
cided March 6, 1922.) 

No. 3607. 

Husband and wife 4gK>52— Misconduct of wife held violation of Inpllod condition 
of conveyance to her Jointly with her husband. 

Where a hnsband purchased property intended to be used by him as a 
home, and had a conveyance made to himself and wife as joint tenants,, 
there was an implied condition of the ^ft to the wife that she would 
continue to lire with him as his wife, so that her leaving him to live In 
adultery with another man, as a result of which her husband obtained a 
^ divorce, does not entitle her to a division of the property, which she 
could not have chiimed prior to the divorce. 

Appeal from the Supreme Court of the District of Columbia. 
Suit by Ida F. Moore against Elmer E. Moore and another, for the 
sale and division of the proceeds of certain real estate held by the 

•^=>Por other cases see same topic A KEY-NUMBER In all Key-Numbered Digests it Indezee 
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parties as joint tenants. From a decree dismissing the original and 
supplemental bills, plaintiff appeals. Affirmed. 

George A. Maddox, of Washington, D. C, for appellant. 
Francis P. Sheehy and Vincent A. Sheehy, both of Washington, D. 
C, for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Supreme 
Court of the District dismissing appellant's original and supplemental 
bills for a sale and division of the proceeds of certain real estate in this 
District, held by the parties as joint tenants. 

These parties were married on October 25, 1910. On March 26, 
1912, the husband entered into a written contract for the purchase of 
the property in question, namely, improved lot 108, in square 3535, of 
Wardman & Bones' Subdivision of Block 10, "Highview,'* and from 
the evidence it is apparent that the property was to be used by the 
couple as a home. On April 2Sth following the sale was consummated, 
and a deed made to the husband and wife "as joint tenants." There- 
after this was the home of Mr. and Mrs. Moore until June of 1919, 
when she abandoned her husband and went to live with a man in 
Maryland. In January of 1920 the husband filed a petition for divorce 
in Maryland on the ground of adultery, and in July of the same year the 
court, after trial, found the wife guilty of adultery as charged in the 
bill and gjranted a divorce. On May 25, 1920, the petition herein was 
filed, and on October 15th following a supplemental petition was filed, 
setting up the divorce decree. 

In his answer to the supplemental bill, which he asked to have con- 
sidered in the nature of a cross-bill, the husband set forth the condi- 
tions surrounding the purchase of this home, and prayed a decree es- 
tablishing title in him, but he noted no cross-appeal. 

This property was purchased as a home for these parties, and was 
so used until the wife abandoned her husband and went to live with 
another man. After thus bringing disgrace upon herself and humilia- 
tion to her husband, she seeks the aid of a court of equity to drive the 
husband from his wrecked home or compel him to pay her half its 
value. Had she remained true to her marriage vows, she could not 
have maintained such a petition. The real basis of her contention, 
therefore, is her infidelity, resulting in the decree of divorce.* To the 
contention that the deed is without condition we may answer, as did 
the court in Evans v. Evans, 118 Ga. 890, 45 S. E. 612, 98 Am. St 
Rep. 180: 

"That as It would be Insulting and indecent to incorporate in a deed of 
gift a provision making It void if the wife should be guilty of that crime 
[adultery], the husband must be supposed to have given and the wife to have 
accepted with the implied condition that the property should not be used- for 
the support of the paramour, or for the maintenanee of one who had not only 
violated the vows under which he had promised to endow her with his worldly 
goods, but had outraged him as a man, and repudiated him as a husband; 
that the real consideration of such a conveyance was marriage and the con- 
tinuance of the married state, which failed when by such an act the rela- 
tion was rendered Intolerable." 
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In Dickerson v. Dickerson, 24 Neb. 530, 39 N. W. 429, 8 Am. St. 
Rep. 213, where the wife by importunity had induced the husband to 
convey to her certain real estate and thereafter abandoned him without 
cause, it was held that she would not be permitted, under such cir- 
cumstances, to retain title conveyed at her instance for her support in 
case of his death. And In re Nellie Lewis, 85 Mich. 340, 48 N. W. 580, 
24 Am. St. Rep. 94, although a different point was involved, the court 
made the following pertinent observation : 

*'We see no reason in holding that a husband or wife can, by a violation of 
the nmrital obligations, obtain an interest in land which she or he does not 
possess while fulfilling such obligations." 

We are of the view, therefore, that when this wife abandoned her 
husband, to enter into adulterous relations with another man, she vio- 
lated the implied conditions of the deed making her a joint tenant of the 
property in question, and disentitled herself to any further interest 
therein. It follows that the decree must be affirmed, with costs. 

Affirmed. 



CONVERY V. BRUCKER. 

(Court of Appeals of District of Columbia. Submitted November 15, 1921. De- 
cided March 6, 1922.) 

No. 1430. 

Pateats ^=9ll3(7)— Coaourreat decisions of three Patent Oflloe tribunals sus- 
tained. 

The concurrent decisions of the Patent OflBce tribunals In an inter- 
ference proceeding, awarding priority to the senior party, whose filing 
date was prior to the Junior party's earliest claimed date of reduction to 
practice, held correct 

Appeal from the Commissioner of Patents. 

Interference proceeding between John J. Convery and F. H. Bruck- 
er. From a decision of fiie Commissioner of Patents, awarding prior- 
ity to Brucker, Convery appeals. AfSrmed. 

Robert F. Rogers and Edmund H. Parry, both of Washington, D. 
C, for appellant. 
William F. Hall, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from concurrent decisions of the 
Patent Office tribunals in an interference proceeding in which priority 
was awarded the senior party, Brucker, whose filing date was prior 
to appellant's earliest claimed date of reduction to practice. 

The tribunals below having fully and satisfactorily disposed of every 
contention made by appellant, we aflfirm the decision appealed from, 
without further discussion. 

Affirmed. 

Mr. Justice HITZ, of the Supreme Court of the District of Colum- 
bia, sat in the place of Mr. Justice VAN ORSDEL in the hearing and 
determination of this appeal. 

^sFor other cases see same topic A KBT-NTTMBBR in all Key-Numbered DlgestB A Indexes 
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MEMORANDUM DECISIONS 



HARRIS y. DISTRICT OP COLUMBIA. (Coart of Appeals of District of 
Columbia. Submitted October 15, 1921. Decided March 6, 1922.) No. 2817. 
Ai)peul from tlie Supreme Court of the District of Columbia. Actiou by Adel- 
bert Harris, by Lis next rrlend, Albert Harris, against the District of Colum- 
bia. Judgment for defendant on a directed verdict, and plaintiif appejils. 
Affirmed. R. F. Downing and G. A. Berry, both of Washington, D. C, for 
appellant. Conrad H. Syme and R. U Williams, both of Washington, D. C, 
for appellee. 

ROBB, Associate Justice. Appeal from a Judgment in the Supreme Court 
of the District upon a directed verdict for the defendant, appellee here. In 
an action for damages for the loss of a part of a finger through the alleged 
negligence of an employee of the defendant in operating a water plug for the 
pun^ose of refilling a sprinkling cart. The fundamental question in the case, 
whether the sprinkling of streets is "a public or governmental act as contra- 
distinguished from a private or municipal act, which exempts the District of 
Columbia from liability for the Injuries caused by one of its employees en- 
gaged therein," was certified to the Supreme Court of the United States for 
its opinion, and, that court having answered the question In the affirmative 

(Harris v. District of Columbia. 256 U. 8.650, 41 Sup. Ct. 610, 65 L. Ed. ), 

It follows that the judgment of the court below must be affirmed with costs. 
Affirmed. 



JETNa life INS. CO. OF HARTFORD, CONN., v. GOODSPEED. (Cir- 
cuit Court of Appeals, Second Circuit. January 18, 1922,) No. 143. In Error 
to the District Court of the United States for the Western District of New- 
York. Action by Mae E. Goodspeed against the ^Etna Life Insurance Com- 
pirny of Hartford, Conn., to recover the amount of a claim under an accident 
insurance policy. Judgment for defendant, and plaintiflP brings error. Af- 
firmed. I^cke, Babcock, Spratt & Hollister, of Buffalo, N. Y. (R. C. Vaughan, 
of Buffalo, N. Y., of counsel), for plaintiff In error. Botsford, Lytle, Mitchell ft 
Albro. of Buffalo, N. Y., for defendant in error. Before ROGERS, MANTON, 
and MAYER, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



3 



AMOSKEAG MFG. CO. ▼. BAUMAN CTX)THING CORPORATION. (Cir- 
cuit Court of Appeals, Second Circuit. January 18, 1922.) No. 101. Petition 
to Revise Order of the District Court of the United States for the Southern 
District of New York. Suit in equity by the Amoskeag Manufacturing Com- 
pany against the Bauraan Clothing Corporation. From an order denying the 
application of A. A. Silberberg for an allowance of a claim for services render- 
ed to one of the members of a creditors' committee, the claimant petitions to re- 
vise. Affirmed. A. A. Silberberg, of New York City, in pro. per. Allen B, 
Memhard and Henry H. Kaufman, both of New York CMty (Bernard Ll Shien- 
tag, of New York City, of counsel), for appellees. Before ROGERS, HOUGH, 
and MAYER, Circuit Judges. 

PER CURIAM. Order affirmed. 



BUTLER et al. T. UNITED STATES. (Circuit Court of Appeals, Fifth 
Circuit March 25, 1922.) No. 3785. In Error to the District Court of the 
United States for the Northern District of Texas; James C. Wilson, Judge. 
Criminal prosecution by the United States against Barlow Butler and Ab 
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Teny. Judgment of conviction^ and defendants bring error. Affirmed. J. J. 
F^gan, of Dallas, Tex., for plaintiffs in error. Henry Zweifel, U. S. Atty., of 
Fort Worth, Tex. (Ben P. Allred, Asst U. S. Atty., of Fort Worth, Tex., on 
the brief), for the United States. Befwe WAL&EB^ B&YAN, and KING, 
Circnit Judges. 
P£R CURIAM. The Judgment is affirmed. 



CLONTS et al. v. UNITED STATES. (Circuit Court of Appeals, Fifth Cir- 
cuit. March 21, 1922.) No. 3747. In Error to the District Court of the United 
States, for the Southern District of Florida; Rhydon M. Call. Judge. Sam 
Clouts and others were convicted of breaking and entering a railroad car 
with intent to steal therefrom property being transported In interstate com- 
merce, and they bring error. Affirmed. G. E. Mabry and Doyle E. Carlton, 
both of Tampa, Fla., for plaintiffs in error. Maynard Ramsey, Asst. U. S. 
Atty.. of JacksonviUe, Fla. Before WALKER, BRYAN, and KING, Circuit 
Judges. 

PER CURIAM. The Judgment in this case is affirmed. 



THE GOLDEN RULE. (Circuit Court of Appeals, Second Circuit Janu- 
ary 18, 1922.) No. 148. Appeal from the District Court of the United States 
for the Southern District of New York. Libel by Katherine Dunnigan and 
others against the steam tug Golden Rule, of which the Carroll Towing 
Line, Incorporated, was claimant, in which suit the Associated Operating 
Company was impleaded under the fifty -ninth rule. From a decree dismissing 
the libel and petition the libellants appeal. Affirmed. Macklin, Brown & 
Purdy, of New York City (Pierre M. Brown, of New York City of counsel), for 
appellants. Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and Ralph W, Brown, both of New York* City, of counsel), for 
appellee. Before ROGERS, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. Decree affihned. 



GULF TOWING & TRANSPORTATION CO. v. MORAN TOWING & 
TRANSPORTATION CO. (Circuit Court of Appeals, Second Circuit. Janu- 
ary 18, 1922.) No. 116. In Error to the District Court of the United States 
for the Southern District of New York. Action by the Moran Towlug & 
Transportation Company against the Gulf Towing & Transportation Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. Haigbt, Sand- 
ford A Smith, of New York City (Herbert K. Stockton, of New York CJlty, of 
counsel), for plaintiff In error. Macklin, Brown, Purdy & Van Wyck, of New 
York City (Pierre M. Brown, of New York City, of counsel), for defendant 
in error. Before ROGERS, BIANTON, and MAYER, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



INSURANCE CO. OF NORTH AMERICA v. BRIGHAM et at (Circuit 
Court of Appeals, Second Circuit. January 9, 1922.) No. 129. In Error to 
the District Court of the United States for the Southern District of New 
York. Action by Henry R. Brigham and another against the Insurance Com- 
pany of North America. Judgment for plaintiffs, and defendant brings 

error. Affirmed. Certiorari denied 257 U. S. , 42 Sup. Ct 882, 66 L. 

Ed. . Harrington, Bingham & Englar, of New York City (Henry B. 

Potter and George S. Brengle, both of New York City, of counsel), for plain- 
tiff In error. Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre 
M. Brown, of New York City, of counsel), for defendants in error. Before 
ROGERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Judgment affirmed, with costs. 
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KNICKERBOCKER ICE CO. T. KOCH et aL (CIrcoit Court of Appeals, 
Second Circuit. January 9, 1922.) No. 140. In Error to the District Court 
of the United States for the Eastern District of New York. Action by 
Pearl Koch and another against the Kniclcerbocker Ice Company to recover 
damages for personal injuries. Judgment for plaintiffs, and defendant brings 
error. Affirmed. Frank R. Savidge, of New York City (James W. Bailey and 
William W. Bullls. Jr., both of New York City, of counsel), for plaintiff in 
error. Elmer J. Ashmead, of Jamaica, N. Y., for defendants in error. Before 
ROGERS, MANTON, and MAYER, Qrcuit Judges. 

PER CURIAM. Judgment affirmed. 



In re KREINER et al. (Circuit Court of Appeals, Second Circuit January 
18, 1922.) No. 152. Petition to Revise Order of the District Court of the 
United States for the Southern District of New York. In the matter of Louis 
Kreiner and another, individually and as copartners trading as the Kayanee 
Waist ft Dress Company, bankrupts. From an order affirming a referee's 
report, which denied the motion of Bromberg Costume Company, Ina, against 
Robert P. Levis, as trustee in bankruptcy, to require the trustee to pay over 
to claimant a sum of money, the claimant flies petition to review. Order af- 
firmed. Harry Dubinsky, of New York City (Silver ft Moscowltz and Samuel 
J. Rawak, all of New York City, of counsel), for petitioner. Bondy ft Sdiloss, 
of New York City (Eugene L. Bondy, of New York City, of counsel), for re- 
spondent. Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Order affirmed. 



THOMAS V. UNITED STATES. (Circuit Court of Appeals, Sixth Qrcuit 
February 17, 1922.) No. 3579. In Error to the District Court of the United 
States for the Eastern Division of the Northern District of Ohio; John M. 
Killits, Judge. Roger Thomas was convicted of having received, knowing it 
to have been stolen, property stolen while in interstate shipment, and he 
brings error. Affirmed. D. J. Hartwell, of Youngstown, Ohio (John J. Sulli- 
van, of Cleveland, Ohio, on the brief), for plaintiff in error. Berkeley W. 
Henderson, Asst. U. S. Atty., of Cleveland, Ohio (Edwin S. Werts, U. S. Atty., 
of Cleveland, Ohio, on the brief), for the United States. Before KNAPPEN, 
DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Plaintiff in error was convicted of having received, know- 
ing it to have been stolen, property stolen while in interstate shipment. He 
made no motion for an instructed verdict and took no specific exception to the 
charge of the court. For these reasons some of the questions argued are not 
sufficiently preserved by the record. Of the three assignments of orror 
which have proper basis, one relates to language which was used by the dis- 
trict attorney in argument, and which dearly was not beyond the proper scope ; 
and one is based upon objection to a question asked the witness, for which 
objection no groimd was stated. These two require no attention. The third 
relates to the statement of a witness that other property, found in Thomas* 
store at the same time as this, was also stolen property. When It appeared 
that the witness had no personal knowledge, the statement was stricken out, 
and the Jury instructed to disregard it No legal prejudice remained. If we 
might overlook Thomas' failure to preserve for review the matters most 
seriously argued to us and give them consideration, we would not think that 
any injustice was done below. His meritorious defense seems to be that, 
when the property was offered to him at a fraction of Its value, be supposed 
that the offerers were getting rid of it in preparation for bankruptcy; and 
even this inference had faint support under the circumstances. The Judgment 
is affirmed. 
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VALLBLT V. NORTHERN FIRE & MARINE INS. (X). (Circuit Court of 
Appeals, Eighth Circuit January 13, 1022.) No. 195. Petition to Revise 
Order of the District Court of the United States for the District of North 
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Dakota, involuntary proceedings In bankruptcy against the Northern Fire & 
Marine Insurance Company, in which John Vallely was appointed trustee in 
bankruptcy. Adjudication was vacated on application by the company, and 
the trustee filed petition to revise the order in matter of law, and questions 
were certified to the Supreme Court (254 TJ. S. 848, 41 Sup. Ot 116, 65 L. Ed. 
297) and answered to sustain the order. Petition to revise denied, and action 
of trial court afllrmed. C. J. Murphy and T. A. Toner, both of Grand Forks. 
N. D., for petitioner. Tracy R. Bangs and Philip R. Bangs, both of Grand 
Forks, N. D., for respondent Before HOOK and STONE, Circuit Judges, and 
MUNGER, District Judge. 

PER CURIAM. Thia petition is to revise an order of the trial court setting 
aside the adjudication of bankruptcy of the respondent and directing restora- 
tion to it of the property held by the trustee in bankruptcy. The points here 
presented were three, as follows: (1) Was a petition to revise the proper meth- 
od of bringing the above order to this court for review? (2) Was there such 
absence of jurisdiction in the court of bankruptcy that its adjudication, ren- 
dered upon due service of process and default, and not appealed from, 
should be vacated and the proceeding be dismissed upon motion of the bank- 
rupt after expiration of time to appeal? (3) May an insurance company be 
estopped by its conduct from questioning such Jurisdiction? These questions, 
stated more in detail, were certified to the Supreme Court That court af- 
firmed the first and second and negatived the third. Vallely y. Northern Ins. 
Co., 254 U. S. 34S, 41 Sup. Ct 116, 65 L. Ed. 297. The result of this determi- 
nation by the Supreme Court is that the petition to revise must be denied, and 
the action of the trial court affirmed. It is so ordered. 



WILSON et al. v. UNITED STATES. (Circuit Court of Appeals, Fifth Cir- 
cuit Mardi 14, 1922.) No. 3810. In Error to the District Court of the 
United States for the Southern District of Mississippi; George W. Jack, 
Judge. Earl S. Wilson and others were convicted of conspiracy to commit an 
offense against the United States, and they bring error. Affirmed. James 
A. Teat, of Jackson, Miss. (Chalmers Potter, of Jackson, Miss., on the brief), 
for plaintiffs in error. Julian V. Alexander, 8p. Asst U. S. Atty., of Jackson, 
Miss. (E. E. Hindman, U. S. Atty., of Jackson, Miss., on the brief), for 
the United States. Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. The judgment is affirmed. 
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ABATEMENT AND RilVIVAL. 

II. ANOTHBR ACTION PKNDIlfG. 

^=5>I2 (U.^C.C^.I|I.) Pendency of coBdenna- 
tion suit iQ state court not bar to action in 
federal court.— Franzen v. Chicago. M. & St. 
r. Ry. Co., 370. 

ACCORD AND SATISFACTION. 

See Compromise aod Settlement. 

ACCOUNT STATED. 

^=»7 (U.S.D.C.N.Y.) Demand for less amount 
held not to bar recoiycz^ of amofmt jtifitl:$r due. 
^Hart Y. American Coocreta Steel Co., 541. 

ACTION. 

See Abatement and Reyival. 

ADMXNI9TRATnON. 

See Executors and Administrators. 

ADMIRALTY. 

See Collision; Maritime Liens; Pilots; Sal- 
vage; Seamen; Shipping; Towage. 

I. JTTRISDTCTTON. 

e=>l2 (U.S.C.C.A.) Has jurfsdlction to adjust 
equities between owner and charterer of requi- 
sitioned vessel.— (Md.) The Isle of Mull, 131; 
(Va.) The Frankmere, 139. 
^=s>\2 (U.S.D.C.Md.) May award damages 
against consignee who dceepts cargo from 
ship.— French Republic v. Fahey, 947. 

One selling goods and contracting with ship 
to load them on her bound by a maritime un- 
dertalting.— Id. 

Beld not to have jurisdiction in action 
against seller.— Id. 

II. RBMRDIKS IN PERSONAM ANb IN 
HJBBl. 

^=329 (U.S.O.C.FIft.) Suits In rem against 
vessel and in personam against owner mny be 
joined.— The Tonawanda, 391. 
«»37 (U.$.C.C.A.Cal.) Consolidation of inde- 
pendent libels before sale is not necessary.— 
Gerber v. Spencer, 886. 



UI. PARTIES, PklOCESS, GliAIMS, AND 
STlPULATiONS OR OTHER SECURITY. 

(S:=>43 <U.S.D.C.N.Y.) Proceedings in rem for 
cause originating while vessel in public Serv- 
ice is enforceable when such service ends.— 
The Pocahontas, 214. 

^=s>43 <U.8.D.C.N.Y.) May proceed against 
vessel for acts while in public service, when 
such service ends.— The Newark, 215. 



IV. 



PLEADING, PETITIONS, AND MO- 
TIONS. 



<@=:966 (U.S.C.C.A.Cal.) Leave to amend not 
granted, when there is no suggestion that any 
other evidence could be adopted.— W. R. Grace 
iSc Co. V. Ford Motor Co. of Canada, 955. 

X. COSTS. 

^=»I24 (U.S.C.C.A.Va.) Premium on bond not 
taxable as coats without statute.— The Frank- 
mere, 139. 

ADOPTION. 

€=:»2 (U.S.C.C.A.Cal.) California statute au- 
thorizing adoption by aliens of infant citizen 
held not to change child's status, and constitu- 
rional.— Cabtillos v. Angel, 174. 

AOENCIf. 

See Principal and Agent. 

ALIENS. 

DISABILITIES. 

^=:»9 (U^.D.C.Neb.) Nonresident aliens can- 
not inherit land from citizens under Nebraska 
statute.— Toop v. Ulysses Land Co., 840. 

II. EXCLUSION OR EXPULSION. 

<@=s>32(8) (U.S.D.C.Ma9S.) Status established 
by fair preponderance of evidence.— In re Wong 
Toy, 502. 

(@c=»32(9) (U.8.C.C.A.0al.) Record &sZd to show 
fair hearing on claim of Chinese that he was 
son of citizen.— Gong Sic Or v. White, 733. 

III. IMMIGRATION. 

e=»40 (U.S.C.C. A.Hawaii) Alien not entitled, 
under Constitution, to judicial hearing on right 
to enler.— Kaneda v. U. S., 094. 
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<&=>40 (U.S.D.C.MIoh.) Statute making it an 
offense to keep or harbor alien pursuant to 
her importation for immoral purposes held 
constitutional and yalid.— Ex parte Szumrak, 
803. 

^=>46 (U.S.D.C.N.Y.) Issuance and vuiang of 
passport gave alien no vested rights as to ad- 
missibility.— U. S. V. Commissioner of Immi- 
gration of Port of New York, 564. 

Wife and children of resident minister ex- 
cepted from quota provisions.— Id. 
<@=s>53 (U.SX.C.A.Hawali) False testimony at 
hearing is crime involving moral turpitude. — 
Kaneda v. U. S., 694. 

<©=»53 (U.S.D.C.MIch.) "At" in a deportation 
statute, construed to mean not exact time sen- 
tence expires, but on or after.— Ex parte Szum- 
rak, 803. 

^=»53 (U.S.D.C.Mont.) Departmental regula- 
tions governing deportation proceedings are 
binding on the government.- Ex parte Radi- 
voeff, 227. 

«@=»53 (U.S.D.C.Pa.) "Knowingly" distribut- 
ing seditious literature imports knowledge of 
its character.— U. S. v. Hughes, 262. 
<@=»54 (U.S.C.C.A.Hawaii) Courts may not 
prescribe limitations of examinations by immi- 
gration officials and decide false oath was to 
immaterial matter. — l^aneda v. U. S., 694. 
^=;=>54 (U.S.D.C.Mich.) Right to deport tor 
keeping for immoral purposes alien woman im- 
ported for such purposes not limited to three 
years after his entry.— Ex parte Szumrak. 803. 
(9=^54 (U.S.D.C.Mont.) Fair hearing denied 
alien sought to be deported.— Ex parte Radi- 
voeff, 227. 

Government witneases must be produced for 
cross-examination, regardless of distance or ex- 
pense. — Id. 

Deportation proceedings reviewed, where not 
supported by material evidence or otherwise un- 
fair.-Id. 

Department's decision in deportation cases 
conclusive, when supported by evidence and 
hearing fair. — Id. 

<3=»54 <U.S.D.C.Pa.) Order of deportation, 
based on erroneous construction of statute, in- 
valid.-U. S. V. Hughes. 262. 

IV. NATVRAIilZATION. 

<e==>62 (U.S.D.C.Ma«s.) "WeU disposed" to- 
ward government refers to mental attitude.— In 
re Shanin, 739. 

"Attached to principles of Constitution" im- 
plies willingness to support them.— Id. 

Claim of exemption from draft held to dis- 
prove attachment to Constitution.— Id. 

Legal right to claim exemption does not pre- 
vent alien from disproving attachment.— Id. 
®=»62 (U.8.D.C.Tex.) Claiming exemption 
from military service before declaration of in- 
tention not a bar to naturalisation.— In re Levy, 
621. 

APPEAL AND ERROR. 

See Criminal Law, <&=:9l031-1202 ; Exceptions, 
Bill of. 

For review of rulings in particular actions or 
proceedings, see also the various specific top- 
ics. 



V. PRESENTATION AND RESBRVATION 

IN LOWER COURT OF GROUNDS 

OF HBVIEW. 

(B) ObJectioBs and MotioBs* ana Rnllnss 

Tliereon. 

^ss>231(5> (D.C.> Bxception to each and ev- 
ery letter introduced in evidence is too generaL 
-Equitable Surety Co. v. National Capital 
Bank of Washington, D. C, 1002. 
<8=9232(2) (U.S.C.C.A.La.) Different objection 
to evidence not considered.— Canal-Commercial 
Trust &, Savings Bank v. Bank of Plant City, 
178. 

^=>232(2) (D.C.) Contention that sworn an- 
swer in equity entitled plaintiff to testify as 
to certain matter not raised by objection to 
answer as evidence.— Janes v. Janes, 576. 

IX. SUPERSEDEAS OR STAY OF PRO- 
CEEDINGS. 

<&=;>459 <U.S.D.C.Wash.) Procedure in federal 
courts.— U. S. V. Shaffer, 548. 

X. RECORD AND PROCEEDINGS NOT IN 
RECORD. 

(A) Matters to be Shown by Reeord. 

<@=9499(3) (U.S.C.C.A.Ind.) Objection to tes- 
timony and competency of expert most be 
shown by the record.— Lang & Gros Mfg. Co. 
V. Ft Wayne Corrugated Paper Co., 483. 

(C) Neceaaitr of Bill of ExeeptioBS, Ca«e, 

or StAtemeat of Ifaota. 

<ds»544(3) (U.8.C.C.A.LA.) Correctness of 
judgment depends only on pleadings, in absence 
of bill of exceptions, an opinion and onauthen* 
ticated notes of evidence cannot be considered. 
—Ford V. Grimmett, 140. 

<G) AntbenticAtiom and Certilleatlom. 

^=s>e\4 <U.S.C.CJK.La.) Correctness of judg- 
ment depends only on pleadings, in absence of 
agreed statement of facts, an opinion and nn- 
authenticated notes of eiddence cannot be con- 
sidered.— Ford V. Grimmett, 140. 

(J) OoncIualTeiteiis and Effect. Inipeacb- 
ina: and Contradlctlnir* 

^=s>662(l) (D.C.) Record held to show paiity 
testified as to statement of attorney for de- 
ceased.— Janes V. Janes, 576. 

(Ii) Matters Not Apparent of B«cord. 

«s»7l7 (U.S.C.CJV.La.) Correctness of Ms- 
ment depends only on pleadings, in absence of 
findings of fact, an opinion and nnanthenticated 
notes of evidence cannot be considered. — Ford 

V. Grimmett, 140. 

XVI. REVIEW. 
(A) Scope and Extent in General. 

<3=»837(3) (U.S.C.C.A.Inil.) Findings based on 
complaint conclusive on appeal from decree 
granting interlocutory injunction. — Gaaaway v. 
Borderland* Coal Corporation, 66. 
<Ss»849(2) <U.S.C.C.A.La.) Findings not re- 
viewable, when jury trial not waived in writ- 
ing.— Ford V. Grimmett, 140. * 
t$==>849(2) (U.S.C.C.A.Tex.) Nothing reviewa- 
J ble in case tried without jury without written 
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ARMY AND NAVY. 

^=s>40 (U.S.C.CA.Iowa) Circumstances must 
be considered in determining whether words 
were attempt to cause mutiny .—Dickson t. U. 
a, 72a 

Words spoken to person not subject to mili- 
tary service held insufficient to sustain convic- 
tion.— Id. 
<d=:»5liA [New, vol. 42A Key-No. Series] 

(U.S.D.C.Ohio) Compensation to sol- 
diers in line of duty excludes recovery against 
Director General.— Sandoval v. Davis. 968. 

Exclusive compensation under War Risk In- 
surance Act controls right of action under Fed- 
eral Control Act.— Id. 



waiver, except sufficiency of defense.— Cross 
State Land Co. v. Ptuett, 143. 

<C) Parties Bntitled to Allege Error. 

^=»883 (U.S.D.C.Pa.) Party estopped by con- 
sent to submission of issue to jury. — Houck ▼. 
Sieaboard Fuel Corporation, 686. 

(F> DlaeretioB of tiower Court. 

<&=»934(l) (U.$.C.C.A.Ind.) Grant of interloc- 
utory injunction not disturbed in absence of im- 
provident exercise of discretioii.— Gasaway v. 
Borderland Coal Corporation, 56. 
«=»977(6) (U.S.C.C.A.La.) Denial of new trial 
is not assignable as error,- McCarroll v. New- 
sham, 4. 

(6> ilveationa of Faet, Verdlcta, aad 
Findlnsa. 

«8=»095 (U.S.C.C.A.N.Y.) Weight of testimony 
signals wfere not sounded is for the jury.- Le- 
high Valley R. Co. v. Mangan, 85. 
<S=»997(3) (U.S.C.C.A.Mise.) Finding on 
cross-motions for directed verdict not review- 
able, if supported by any evidence. — Inmon v. 
State of Mississippi, 23. 

<$=»I004(I) (U.S.C.C.A.AIaeka) Amount of 
damages assessed by jury not reviewable by 
appellate court.— Alaska Packers* Ass'n v. Co- 
ver, 927. 

(H) Harmleaa Brror. 

<S=»I046(5) (U.S.C.C.A.La.) Statement in in- 
structions, though not based on evidence, held 
without prejudice.— Lyons v. U. S. Shipping 
Board Emergency Fleet Corporation^44. 



y ] 



whose substance had been stated without ob< 
jection, is not prejudicial.— Equitable Surety 
Co. V. National Capital Bank of Washington, 
D. 0., 1002. 

<e=»ie52(5) (U.S.C.C.A.La.) Evidence as to 
loss of chattels on property sold held harmless, 
in view of the verdict.— McCarroll v. New- 
sham, 4. 

^a»1056(3) (D.C.) Party offering in evidence 
answer eontaminsutatement of deceased is not 
thereby entitled to testify, so that exclusion 
of answer was not prejudicial.— Janes v. Janes, 
576. 

^=3>I056(4) (D.C.) Exclusion of evidence held 
not prejudicial under decree.^-Janes t. Janes, 
576. 

<e=s>l062(4) (U'.S.C.C.A.Pa.) Error in submit- 
ting contract to jury for construction held 
harmless where it was correctly construed.— 
Morris & Co. v. Fels & Co., 172. 

^ (K) Snbaeaaoat Appeal*. 

(9=s>1097(l)* (U.S.C.C.A.La.) Questions decided 
on former writ of error not considered.— Ca- 
nal-Commercial Trust & Savings Bank v. Bank 
of Plant City, 178. 

APPEABANCB. 

^=:»I9(I) (U.$^C.C.A.Tex.) Filing demurrer 
and pleading to merits held to constitute gener- 
al appearance.— Norris, Inc., v. M. H. Reed & 
Co.. 19. 



n. 



ARREST. 

OH CRIMINAL CHARGB8. 



<&=»e3(2) (U.S.C.C.A.S.C.) Arrest by federal 
oflScer for violation of Prohibition Law permis- 
sible.— Elrod V. Moss, 123, 
«=s>63(3) <U.S,C.C.A.S.C.) Warrant unneces- 
sary for arrest for violation of prohibition law 
in South Carolina in presence of officer.— Elrod 
V. Moss, 123. 

Statute permitting arrest without warrant 
not repealed.— Id. 

Provisions for arrest without warrant held 
valid.— Id. 

<e=>63(3) (U.S.D.C.W.Va.) Person found with 
liquor on nis person may be arrested with- 
out warrant.- U. S. v. Snyder, 650- 

AS^SSMENT. 
See Taxation, «=s^31&-498. 

ASSIGNMENTS. 

I. RB<t17I9ITBS AND VAIilDITT. 
(B) Mode and SuflloleiiDy' ot Aselvnnoat. 

9=s>52 (U.S.D.C.N.C.) Provision for payment 
of subcontractor following receipt of money by 
contractor held not to constitute equitable as- 
sifirnment.— Pratt Lumber Co. v. T. H. Gill Co., 
783. 

ASSUMPTION OF RISK. 
See Master and Servant, #S921^219. 

ATTACHMENT. 

X. lilABIIilTTES Olf BOIYDS OR VN- 
DERTAKINOS. 

<e==>345 (U.S.C.C.A.Ala8ka) Surety on forth- 
coming bond estopped to deny that attachment 
was properly levied.— Ross-Higgins Co. v. 
Protzman, 699. 

ATTORNEY AND CLIENT. 

I. THE OFFICE OF ATTORNfiSY. 

(B) Prlvllegrea, Disabilities, and Lia- 
bilities. 

<&=:»20 (D.C.) Attorney can properly represent 
two beneficiaries under a wUli whose interests 
do not conflict.— Morris ▼. Foster, 321, 

ATTORNEY GENERAL* 

(U.S,C.C.A.Wash.) Attorney General 
represents public only where community rights 
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involved.— King County, 
School Dist. No. 1, 46. 



Wash., V. Seattle 



BANKRUPTCY. 

H. PETITION. ADJUDICATION, "WAR- 
RANT, AND CUSTODY OF 
PROPE2HTY. 

<A) JnrladlotloB and Course of Proeedure 
in General. 

<8=»l8«/2 [New, vol. 8 Key-No. Series] 

(U.S.D.C.N.Y.) Bight of lienors to pro- 
ceeds of collision suit referred to court of 
bankruptCTT having jurisdiction of estate of 
ownor.— The Boston, 623. 
^=932 (U.S.D.C.Mont.) Amendments may be 
permitted in furtherance of justice.— In re 
Frank, 890. 

<B) Voluntary Proceedln««. 

^ss>47 (U.8.D.C.AIa.) State and injured con- 
vict could not oppose adjudication of bank- 
ruptcy under voluntary petition.— State of Ala- 
bama T. Montevallo Mining Co., 989. 
^=>5I (U.S.D.C.Mich.) Voluntary adjudica- 
tion does not establish insolvency \)rior there- 
to.— In re Ann Arbor Mach. Co., 749. 

<C) Involuittarr Proceedings. 

«©=>77 (U.S.D.C.N,Y.) Dividing claim against 
alleged banknipt.— In re Glory Bottling Co. of 
New York, 625. 

^==>64 (U.S.D.C.N.Y.) Court may permit 
amendment to make petition more specific— In 
re Glory Bottling Co. of New York, 625. 
^=>92 (U.S.D.C.N.Y.) In proceedings looking 
to dismissal all creditors may be required to 
prove claims.— In re Rouden Mfg. Co., 663. 

<D> TWrarMint and CuatodT ^t Property. 

^=5>I0I (U.S.C.C.A.N.Y.) Court can prevent 
dissipation of property between inyoluntanr pe- 
tition and adjudication.— In re Mitchell, 707. 
^=>i04 (U.S.C.C.A.N.Y.) Claimants not in good 
faith may be enjoined pending suit by trustee. 
—In re Mitchell, 707. 

^=>II6 (U.S.C.OK.N.Y.) Summary proceed- 
ings against third persons depend on whether 
claim merely colorable.— In re Mitchell, 707. 

Court can require security of third party 
pending suit by trustee. — Id. 
€s=>ll6 (U.S.C.C.A.Pa.) Person commingling 
goods of bankrupt with his own cannot com- 
plain of seizure.— Cohen v. Hessel, 929. 

III. ASSIGNMENT. ADMINISTRATION. 
AND DISTRIBUTION OF BANK- 
RUPT'S ESTATE. 

(A) Appointment, <lnallllcatlon, and Ten- 
ure of Trustee. 

<©==>! 20 (U.S.D.C.N.Y.) Disinterested trustee 
Rhould be selected, where claims may be liti- 
gated. — In re Hartman-Blanchard Co., 747. 
C=)I23 (U.S.D.C.N.Y.) Referee should grant 
opportunity for short examination of a creditor 
before vote for trustee.— In re Hartman-Blan- 
chard Co., 747. 

Denial of examination of creditor before vot- 
ing held not abuse of discretion. — Id. 
<S=s>126 (U.S.C.C.A.Ohio) Election of trustee 
by votes cast under proxies lield by officer or 



attorney of bankrupt not necessarfly void.— In 

re Franklin Tractor Co., 732. 

^s>l32 (U.S.D.C.AIa.) Trustee only removed 

for cause arising subsequent to apnointment. — 

State of Alabama v. Montevallo Mining Co., 

989. 

(B) Asslsrnmen^ and Title, Rttfl&tay and 
Remedies of Trustee In General. 

^=s>l36(2> (U8i;U>.AJMMi.) Petition hHd to 

allege sufficient elfort to purge of contempt for 
failmg to turn over property.— In re Nevin, 601. 

Previous finding of indebtedness not condu- 
sive as to present ability to pay. — Id. 

Imprisonment should not be continued after 
it appears obedience cannot be enforced there- 
by.-Id. 

Discharge from commitment for refusal to 
turn over property rests in court's discretion. 
—Id. 

Release of bankrupt from commitment for re- 
fusal to turn over property sustatnod.— IdL 

Release from commitment for ^illure to torn 
over property does not bar other remediea.— Id. 
<$=»I40(3) (U.S.D.C.Mass.) Brokers are fidu- 
ciaries as to check delivered for purchase of 
particular stock, never consummated.— In re 
Smith, 844. 

Claimant of trust in deposit held protected by 
oollateral securing note paid by the deposit.— 
Id. 

Possibility of other trust claims against fond 
does not authorize denial of claim.— Id, 
^=»I54 (U.8.C.C.A.III.) Claim of bank against 
estate and claim of truatee for f nnds of estate 
deposited held not subject of set-off; "mututl 
debts."— In re O'Gara Coal Co., 609. 
^=»i54 ai.8.D.<XN.Y.) Pun^haaer returning 
lease anf^fixtures in condition m which receiv- 
ed entitled to credit for agreed valuatioo.— In 
re Nostrand lioather Goods Shop, 210. 

(C> Preferences and Transfers 1>r Banlc- 

rupty and Attackinients and Otker 

laens. 

<dss>165(3) (U.S.D.C.AIa.) Buyers, taking 
goods under lawful trade accentances, paying 
for tikom, they being delivered tnroui^ a ware- 
house by receipts, was not.« yoidable prefer- 
ence.— In re Will V. Connell Co., 288. 
<9s»il66(4> (U.S.C.aAXft.) Payments by in- 
solvent, effecting preference, are voidable, If 
creditor had reason to believe preference would 
result—Marks Ribbon Co. v. PUsbury, 161. 
^=s>l88(l) (U.S.C.C.A.FIa.) Sale under void- 
able mortgage, validated by bankrupt, held 
good against trustee.— Producers' Naval Stores 
Co. V. McAllister, 18. 

<8=»I88(2) (U.S.C.C<A.N.Y.) Immaterial that 
contract under which petitior r claimed lien is 
with only part of members of firm.— In re 
Friend, 153. 

<S=»I84(2) m.S.D.C.Md.) Validity of contract 
reserving title to property.— In re Federal Sys- 
tem of Bakeries of Maryland, 528. 
<@=::»I99 (U.S.D.C.Mich.) Levy within four 
months not void, unless debtor was then in- 
solvent—In re Ann Arbor Mach. Co., 749. 

(D) Administration of Bstate. 

<@=>254 (U.S.C.CJV.AIa8k&) Trustee held not 
entitled to elect to declare bankrupt's contract 
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T0id.*-G6bb y. McDonald-Weist Logging Co., 

165. 

^=>267 (U.S.C.C.A.Pa.) Landlord may prove 

value of part of bankrupt's property subject to 

his lien.— Frederick v. Meyran, 503. 

Claimant not estopped by failure to except 
to orders.— Id. 

(B> Aotlona by or Affalnat Trvatee. 

C=:>279 (U.S.C.C.A.N.Y.) Trustee not entitled 
to recover rent from tenants of property while 
in possession of fraudulent grantee.— In re 
Wood, 355. 

€»288(l) (U.8.C.C.A.N.Y.) Adverse claim- 
ants cannot be required to turn over property 
by samxnary order.— -In re Wood, 855. 

Adverse claimants A^tc* not to have waived 
objection to summary jurisdiction.— Id. 
<&=:928d(2> (U.S.D.C.Mich.) Creditor's right to 
determination in plenary suit held waived, — In 
re Ann Arbor Mach. Co., 740. 
«=>303<l) (U.S.D .C.Ala.) Trustee to have 
transaction declared a preference, must prove 
bankrupt knew of his insolvency and that claim* 
ants had notice thereof.— In re Will V. Connell 
Co 288 

^303(1) (U.S.D.C.Micb.) Trustee seeking to 
avoid lien of execution has burden of proof. — In 
re Ann Arbor Mach. Co., 749, 
©=>303(l) (U.S.D.C.N.Y.) Purchaser, who did 
not keep record of sales, not entitled to com- 
plain that doubts as to amount of property are 
resolved against him.— In re Nostrand Leather 
Goods Shop, 210. 

<8B>303(3) (U.S.C.C.A.La.) Evidence held to 
sustain finding creditor knew bankrupt was in- 
solvent and that preference would result. — 
Marks Ribbon Co. v. Pilsbury, 161. 
€=»303(3) (U.S.D.C.AIa.) Evidence held not 
to show that claimants had notice of bank- 
rupt's insolvency when purchasing goods. — 
In re Will V. Connell Co., 288. 

Evidence held not to show that claimants 
acriuired mojre property by purchase than suf* 
ficient to satis^ tiieir respective acceptances. 
-Id. 

<F) Claim* AflTAlnat and Olatribatlon ot 
Batate. 

^=»3I4(3) (U.8.C.C.A,Alaak«) Failure of for- 
eign corporation to file statements held not 
to justify striking out claim filed on contract 
with such corporation.— Cobb v. McDonald- 
Weist Logging Co., 165. 

Statute avoiding contracts for failing to file 
certificates inapplicable, where bankrupt has 
accepted benefits. — Id. 

^=^314(3) (U.S.C.CJ^.T6ttn.) Usurious claim 
is void as to all genuine creditors.— ^Tennessee 
Finance Co. v. Thompson, 597. 
<g=s>3l6(3) (U.S.D.C.Mass.) Obligation of 

Sarantor on defaulted lease an absolute one.— 
r^ Gilchrist Co., 235. 
«=>3I8(2) (U.S.D.C.N.Y.) Claim for damages 
for breach of executory contract provable. — 
In re Rouden Mfg. Co., 063. 
^=^Z26 (U.S.C.C.A.III.) Claim of bank against 
estate and claim of trustee for funds of estate 
deposited ^eld not subject of set-off; ''mutual 
debts."— In re O'Gara Coal Co., 509. 



<8s>328 CU.8.D.C.N.Y.) Court may fix time 
less than one year for filing of claims. — ^In re 
Rouden Mfg. Co., 663. 

<es»357 (U.8.D.C.Micli.) Trustee held in equity 
moving party on petition for preferred daun.— 
In re Ann Arbor Mach. Co., 749. 

<0) Ae«o«atln0 aad Oiaeliav0e of Trvatee. 

€:=>372 (U.S.D.C.Mont.) Court has power to 
reopen estate on any equitable ground.— In 
re Frank, 390. 

V. RIGHTS, BBMBDIBS, AND DISCHARGB 
OP BANKRUPT. 

<S=»39I(3) <U.S.D.C.N.Y.) Enforcement of ob- 
ligations not subject to discharge will not be 
stayed.— In re Stone, 566. 
(e=>399(l> <U.S.D.C.Ga.) Act does not prevent 
return of property conditionally set apart «;S 
exempt.- In re Bowers, 681. 

Amended schedule, waiving right to exemp- 
tion, held sufficient under state law.— Id. 

Holders of notes renouncing homestead ex- 
emption cannot prevent waiver of exemption by 
bankrupt. — Id. 

Original claim of homestead held not to pre- 
vent renouncing after note holders had receiv- 
er appointed.— Id. 

<g=>404(O (U.S.C.C.A.N.Y.) Act intended to 
be liberal toward bankrupt appljring for dis- 
charge.— In re Reisler, 618. 
<@=»407(l) <U.S.C.CJV.N.Y.) Delay in apply- 
ing for discharge held excused.— In re Reisler, 
618. 

<d=»424 (U.8.D.C.N.Y.) Default judgment cm- 
not be impeached, to show there was no malice 
or willful injury.— In re Stone, 566. 
<£:s>424 <U.8.D.C.N.Y.) Judgment based on 
prior judgment for libel held sot dischargeable. 
—In re Bernard, 734. 

Judgment for libel held not dischargeable.— 
Id. 

VI. APPEAIi AND REVISION OF PRO- 
CBBPIN09. 

(A) Saperintendeaee anA ReTlaion. 

«as>440 (U.S.C.C.A.N.Y.> Order reversing or- 
der expupging claim reviewable by petition to 
revise. — In re Nagel, 105. 
<S=»440 (U.S.C.C.A.N.Y.) Order denying peti- 
tion for delivery of goods and accounts re- 
viewable by appeal, and not by petition to 
revise.— In re Friend, 153. 
<S=^40 (U.S.C.C.A.N.Y.) Summary order re- 
quiring payment of money to trustee reviewa- 
ble omy on petition to revise.— In re Wood* 
355 

(@=a>440 (U.S.C.C.A.Teiiii.) Claim of forfeiture 
of assignment of wages because of usury pre- 
sents "controversy arising in bankruptcy." — 
Tennessee Finance Co, v. Thompson, 597. 
<g=>444 (U.S.C.C.A.N.Y.) Petition to revise 
should be in name of party aggrieved.— In re 
Mitchell, 707. 

^=s>A4S (U.S.C.C.A.Mioh.) Facts cannot be re- 
viewed on petition to revise release from com- 
mitment.— In re Nevin. 601. 
<&=^446 (U.S.C.C.A.N.J.) Matters of fact not 
considered on petition to review. — Stone v. 
Danenhower, 937. 
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«=s>446 (U.S.C.C.A.N.Y.) Only questions of 
law reviewable on petition to revise.— In re 
Nagel, 105. 

Statements of District Judge held findings 
of fact, that could not be disregarded on peti- 
tion to revise.— Id. 

Finding that tardiness was not ground of 
employee's discharge not reviewable on peti- 
tion to revise. — Id. 

<B> Appeal. 

^=39467 (U.S.C.C.A.Tenn.) Findings of referee, 
affirmed by District Judge, not set aside, except 
for plain mistake.— Tennessee Finance Co. v. 
Thompson, 597. 

Petition for rehearing is addressed to Dis- 
trict Court's , discretion. — Id. 

BILL OF EXCEPTIONS. 

Bee Bxceptlons, Bill of. 

BILL OF REVIEW. 

See Equity, ^=s»443-452. 

BILLS AND NOTES. 

Vni. ACTIONS. 

«=:»509 (U.S.C.C.A.N.J.) In action against 
maker and indorscr of check, defendants held 
entitled to show whole transaction.— Laden v. 
Metropolitan Distributing Co., 337. 

BRIBERY. 

«=>l(l) (U.S.C.C.A.N.Y.) Offense of accept- 
ing bribe complete when person asks for money. 
— Slartin v. U. S., 913. 

BROKERS. 

V. ACTIONS FOR COBIFBNSATION. 

«=s>e8<l) (U.S.C.C.A.Ind.) Evidence held to 
sustain direction of verdict for defendant in 
suit for commission.— McCarthy v. Marshall, 
522. 

CARRIERS. 

n. CARRIAOB OF GOODS. 

(B) Rills of Ij«dlnc» Sltippin« Receipt*, 
and Special Contracts. 

<S»63 (U.S.C.C.A.N.Y.) Contract held subject 
to uniform bill of lading, though none was is- 
sued.— New York Cent. R. Co. v. Lazarus, 900. 

(F) liosa of or Injnrr to GooAa. 

^=:»I32 <U.S.C.C.A.Mas8.} Burden of proving 
negligence in loss of goods rests on plaintiff.— 
Gillette Safety Razor Co. v. Davis, 864. 

(H) Limitation of Ltabiltfr* 

«=»I59(I) (U.S.C.C.A.Ma88.) Limitation in biU 
of lading of time for giving notice, filing claim, 
and commencing suit for loss or damage, held 
bar to recovery, except for negligence through 
delay, or in loading or unloading, or in trans- 
it.— Gillette Safety Razor Co. v. Davis, 864. 
«=»I60 (U.S.C.C.A.N.Y.) Provision in Trans- 
portation Act. suspending "periods of limita- 
tion" during federal control, does not apply to 
contract period.— New York Cent. R. Co. v. 
liRzaruR, 900. 
Minimum period of limitation permissible in 



bill of lading is fixed by contract, and not by 

statute.— Id. 

CHANCERY. 

See Equity. 

CHARITIES. 

I. CREATION, EXISTENCE, AND VAI^IDITY. 

^=921(1) (D.C.) Uncertainty of beneficiaries 
of bequest to "charity" does not invalidate it. 
—Washington Loan & Trust Co. v. Hammond, 
569. 

^s>2l(3) (D.C.) Inaccurate designation of 
home as beneficiary held sufficient— Washing- 
ton Loan & Trust Co. v. Hammond, 569. 

II. CONSTRUCTION, ADMINISTRATION, 
AND ENFORCEMENT. 

^=:»43 (D.C.) Chancery can supervise trus- 
tees* selection of beneficiaries for chancery 
trust.— Washington Loan & Trust Co. r. 
Hammond, 569. 



See Infants. 



CHILDREN. 
CITIZENS. 



es»2 (U.S.C.C.A.Cal.) California statute au- 
thorising adoption by aliens of infant citizen 
held not to change child's status, and consti- 
tutional.— Cabrillos V. Angel, 174. 

COLLISION. 

III. STEAM VESSELS MEETING OR CROSS- 
ING. 

«s>35 (U.S.D.C.N.Y.) Prime cause of collision 
between vessels in meeting convoys held failure 
of naval authorities to prevent meeting.— Queen 
Ins. Co. of America v. Globe & Rutgers Fire 
Ins. Co.. 770. 

<@=>40 (U.S.D.C.N.Y.) Vessels in meeting con- 
voys held both at fault. — Queen Ins. Co. of 
America v. Globe & Rutgers £*ire Ins. Co., 770. 

Vn. VESSEI.S AT REST. AT ANCHOR, OR 
AT PIEKS. 

<e==>7l(2) (U.S.C.C. A.Tex.) Tug held in fault 
for collision between tow and anchored steam- 
ship.—Compania De Navegacion Interior, S. A., 
V. Boston- Virginia Transp. Co., 868. 

IX. FOG OR TRICK WEATHER. 

<&=>8I (U.S.C.C.A.N.Y.) Both vessels held at 
fault for failing to sound fog signals.— The Wil- 
liam H. Taylor, 717. 

Rule requiring fog signals is imperative.— Id. 

Vessel outside vapor bank must sound fog 
signals.— Id. 

<$=982(2) (U.S.C.C.A.N.Y.) Speed through 
vapor bank held excessive.— The William H. 
Taylor, 717. 

Vessel in fog must be able to stop within see- 
ing distance.— Id. 

X. NARRCW CHANNELS. HARBORS, RIV- 
ERS, AND CANAI.8. 

€=»9I (U.S.C.C.A.N.Y.) Custom cannot over- 
ride established rules of navigation.— The Mor- 
ristown, 714. 

«=>93 (U.8.C.C.A.N.Y.) Privileged crossing 
vessel held at fault for change of course.— The 
Morristown, 714. 
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<©=»95(l) (U.8.C.C.A.N.Y.) Violation of state 
statute held not to have contributed to collision. 
—The Morristown, 714. 

«=»95(n (U.S.C.C.A.N.Y.) Scow owner as- 
sumed risk of ice, but not of collision, due to 
insufficient power of tug.— The R. G. Townsend, 
726. 

<d=s»95(2) (U.S.C.C.A.N.Y.) Steam tug held at 
fault in endeavoring to navigate without assist- 
ing tug.— The R. G. Townsend, 726. 
«e=>95(7) (U.S.D.C.N.Y.) Both tugs held at 
fault for failure to keep proper lookout— The 
Rose Reichert, 311. 

XI, SPECIAL CIRCUMSTANCES AND ER- 
RORS IN EXTREMIS. 

(&=»I06 (U.S.C.C.A.N.Y.) Presence of other 
vessel held not to have prevented compliance 
with rules.- The Morristown. 714. 
<&=s>r08 (U.S.D.C.N.Y.) Faults in navigation in 
meeting convoys hela not errors in extremis.— 
Queen Ins. Co. of America v. Globe & Rutgers 
Fire Ins. Co., 770. 

XII. StTITS FOR DAMAGES. 

(A) Rlffbt of Action and Defense*. 

«=5»M5 (U.S.C.C.A.N.Y.) Tug is liable for her 

fault, which caused collision by tow.— The 

Maren I»ee, 918. 

Vessel is Mable for wrong order of contrac- 
tual pilot.— Id. ^ ^ . 

Value of tug, whose master was at fault, ex- 
hausted before recourse to tow.— Id. 
^=>II5 (U.S.C.C.A.Tex.) Tug which is merely 
assisting steamship under orders of latter s 
master is not Uable.— The SteUa, 939. 

(C) Evidence. 

^S9l23 (U.8.C.C.A.T«x.) Vessel clearly in fault 
has burden of establishing fault to other vessel 
by clear evidence.— Compania De Navegacion 
Interior, S. A., v. Boston-Virginia Transp. Co., 
868. 

(D) DAn&ases. 

«=»I29 (U.8.C.C. A.Tex.) Owner of injured 
vessel entitled to recover all expense necessary 
to restore her to former condition.— Compania 
De Navegacion Interior, S. A., v. Boston- Vir- 
ginia Transp. Co., 868. 

COMMERCE. 

IT. INTERSTATE COMMERCE COM- 
MISSION. 

«=»85 (U.S.D.C.Ohlo) Interstate ^ Commerce 
Commission is not given jurisdiction over all 
interstate commerce.— Village of Hubbard, 
Ohio, V. U. S., 754. 

Electric railways not subject to interstate 
commerce, unless they possess characteristics 
specified in transportation apt— Id. 

Electric intcrurban railway held not operat- 
ed as part of system of steam railroads."— Id. 

Interurban electric railway held not engaged 
in "general transportation of freight."— Id. 
^=»85 (U.S.D.C.Ohlo) Interurban electric rail- 
way ?^U not engaged in "general transporta- 
tion of freight."— City of Wellsville. Ohio. v. U. 
S., 769. 



^=»93 {U.S.D.O.Ohlo) Municipality can sue to 
enjoin Commission's order contravening fran- 
chise contract.— Village of Hubbard, Ohio, v. 
U. S.. 754. 

€=»95 (U.S.D.C.Ohlo) Interstate Commerce 
Commission's findings, supported by evidence, 
are conclusive.— Village of Hubbard, Ohio, v. U. 
S., 754. 

COMMERCIAL PAPER. 

See Bills and Notes. 

CORIMISSIONERS. 

See Public Service Commissions. 

COMPROMISE AND SETTLEMENT. 

^=s>24 (U.S.C.C.A.La.) Testimony settlement 
was procured by fraud raises jury question.— 
McCarroll v. Newsham, 4. 

CONDEMNATION, 

See Eminent Domain. 

CONSPIRACY. 

II. CRIMINAL RESPONSIBILITT. 
(A) Offeaaeji. 
«=>33 (U.S.C.C.A.Or.) War savings certifi- 
cates, vnth stamps attached, are "obligations 
of the United States."— Rossi v. U. S., 349. 

Not offense against United States, nnleas 
stolen stamps were its property.— Id. 
^=933 (U.S.D.C.Pa.) To defeat purpose of 
Prohibition Act is one to "defraad" the Unit- 
ed States.— U. S. v. Slater, 266. 

(B) Proaecntion. ana Piii&liihment. 
«=:»43(l) '(U.S.D.C.N.Y.) Indictment need 
charge only one of the alleged conspiratora.— 
U. S. V. Vannatta, 559. 

«=»43(5) (U.S.D.C.FIa.) Allegations of overt 
acts cannot aid indictment defective in substan- 
tive averments.- U. S. v. Dowling, 630.* 

Overt act must be alleged to have been done 
to effect object of conspiracy.- Id. 
«g=>43(5) (U.S.D.C.N.Y.) Overt acts charged 
in indictment may or may not be crimes. — U. S. 
V. Vannatta, 559. 

Indictment must sufficiently charge conspir- 
acy, independent of overt acts.— Id. 
<^=:»43(6) (U.S.C.C.A.M0II4.) Counts charging 
conspiracy to possess and transport intoxicat- 
ing liquors held sufficient— Violette v. U. S., 
163. 

<®=:>43(6) (U.S.D.C.FIa.) Indictments for con- 
spiracy to commit offense not specifically de- 
fined held insufficient.— U. S. v. Dowling, 630. 

Indictment held not to charge an offense. 
—Id. 

<e=>43(6) (U.S.D.C.N.Y.) Indictment charging 
conspiracy between seller and buyer of whisky 
held sufficient, though buying was not an of- 
fense.— U. S. V. Vannatta, 559. 
^=>43(6) (U.S.D.C.Pa.) Indictment held not 
demurrable.- U. S. v. Slater, 266. 
<$=:»45 (U.S.C.CA.Or.) Testimony as to mode 
of registering war savings stamps immaterial, 
in prosecution for alteration of stamps.— Rossi 
v. U. S., 349. 
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CX>NSTITUTIONAL LAW. 

For validity of statutes relating to particular 
subjects, see also the various specific topics. 

Subjects and titles of acts, see Statutes, ^» 
113. 

II. COWSTRIJCTION^OPBJRATIOW AND EW- 

FORCBMBUrr O^ COWSTITUllLONAt. 
PROVISIONS. 

^=»I8 (U.S.C.C.A.S.C.) Every provision con- 
strued with purpose of givinir effect to other 
provisions. — Elrod v. Moss, 128. 
<8==>48 (U.S.D.C.N.Y.) Statute upheld, unless 
dearly unconstitutional.— Piel Bros. v. Day, 
223. 

III. DISTRIBUTION OF GOTERNMENTAXi 

PO'lirBRS AND FUNCTIONS. 

(A) Lefflslatlve PoTvers and Delegation 
Tbereof. 

.^ss>50 (U.S.C.C.A.Cal.) Congress has implied 
powers to adopt reasonable means to effectuate 
express powers.— Page v. U. S., 41. 
€==>55 (U.S.D.C.Cal.) What is a reasonable 
search is a judicial question.— IJ. S. v. Bate- 
man, 231. 

(B) Jodlelal Porrera and Fanettona. 
<@=s>68(l) (U.S.D.C.Ca].) Court may not pass 
on rights of factions of foreign government to 
recognition, where State Department has rec- 
ognized one.— The Bogdai, 294. 
^s>72 (U.S.C.CJV.Hawaii) Courts may not 
prescribe limitations of examinations by immi- 
gration officials and decide false oath was to 
immaterial matter.— Kaneda y. U. S., 6^. 

VII. OBLIGATION OF CONTRACTS. 
(B> Contracts of States and Maalelpall- 
tiea. . 

<S=s>l43 (U.S.C.C.A.C0I0.) dtate statute held 
unconstitutional, as impairing obligation of 
contracts with bondholders.— Moore v. Gas 
Securities Co., 111. 

(C) Contraota of Individual* and Private 
Corpora tlona. 

^=3»I7I (U.S.C.C.A.N.Y.) Suspension of con- 
tractual period of limitation would be uncon- 
stitutional.- New York Cent. R. Co. v. Laza- 
rus, 900. 

X. BillJAIi PROTB2CTION OF LAIVS. 

^=39229(3) (U.S.D.C.Iowa) Intentional asRess- 
ment of different classes of property at differ- 
ent percentages of value held contrary to 
state law and federal Constitution.— Chicago, 
M. & St. P. Ry. Co. V. Kendall, 298. 

XI. DUB PROCESS OF LAIV. 

«s>276 (U.S.C.CA.III.) Illinois Text-Book 
Law held not denial of liberty to contract.— 
Charles Scribner's Sons v. Board of Education 
of Dist. No. 102, of Cook County, lU., 366. 
<S^3I2 (U.S.C.C.A.III.) Provisions of Vol- 
stead Act for abatement of nuisance in eqully 
do not deny due process of law.— Lewinsohn v. 
U. S.. 421. 

<e=:»3l8 (U.S.C.C.A.Hawaii) Alien not entitled, 
under Constitution, to judicial hearing on right 
to enter.— Kaneda v. XJ. S., 694. 



^=::>3I8 (U.S.D.C.Mont.) Departmental regu- 
lations governing deportation proceedings are 
binding on the government, and compliance is 
essential to due process.- Ex parte Badivoeff, 
227. 

CONTEMPT. 
See Injunction, ^S5>219-231. 

CONTRACTS. 

See Aaaignments; Bills and Notes; Compro- 
mise and Settlement; Sales; Specific Per- 
formance; Vendor and Purchaser. 

I. RB<^V;ISITBS AND VAJLIDITY. 
(A) Nature and BaaentlaLi in General. 

€==>I0(4) <U.&.C.C.A.WI».) Calling for 
monthly deliveries on spedncations to be fur- 
nished unenforceable, when providing for aa« 
tomatic cancellation, if tonnages not called for 
as provided.— Interstate Iron & Steel Co. ▼. 
Northwestern Bridge & Iron Co., 50. 

(B> Valldttr of Assent. 
<@=997(2) <U.S.D.C.N.Y.) Fraudulent contract; 
failure to make inquiry, when induced by other 
party, not bar to relief.— Hubert ▼. Apostoloff, 

(F) IjCflralltT of Object ana of Consider- 
ation. 

<S=>I27(2) (U.8.D.C.N.Y.) Agreement for ar- 
bitratiou not binding.— Hart v. American Con- 
crete Steel Co., 541. 

II. CONSTRUCTION AND OPBRATION. 
(A) General Rnlea of Conatruotlon. 

€==>I47(I) (U.S.C.C.A.N.Y.) Kules of con- 
struction omy resorted to to effect intenL^ 
Harper v. Hochstim, 102. 
€=^153 (U.S.C.C.A.WIS.) Every part should 
be given effect, where possible.^Interstate 
Iron & Steel Co. v. Northwestern Bridge & 
Iron Co., 50. 

<&=s>l6l (U.S.C.C.A.N.Y.) No part disregard- 
ed, unless no rational interpretation will ren- 
der it effective.— Harper v. Hochstim, 102. 
<&=»I63 (U.S.C.C.A.N.Y.) Written portions 
prevail over printed parts.— Harper v. Hoch- 
stim, 102. 

•@=>I70(I) (U.S.D.C.N.Y.) Construction by 
parties may govern where orovision is ambig- 
uous.— Hart V. American Concrete Sted Co., 
541. 

IV. RESCISSION AND ABANDONMENT. 

<5=»267 (U.S.D.C.N.Y.) Right to rescind con- 
tract for fraud not barred by nonperformance. 
—Hubert v. Apostoloff, 673. 

V. PBRFORMANCB OR BRJBAOH. 

<&=>289 (U.S.D.O.N.Y.') FaUure to obUin ar- 
chitect's certificate hetd not to bar recovery.— 
Hart V. American Concrete Steel Co., 541. 
<&=»303(4) (U.S.D.C.N.Y.) ImpUed agreement 
that work will not be delayed by other party. 
—Hart V. American Concrete Steel Co., 541. 
^=3>305(l) (U.S.D.C.N.Y.) Delay in work is 
waived by permitting contractor to proceed and 
complete contract.— Hart v. American Concrete 
Steel Co., 541. 
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<8»305(3) (U^.C.CJV.C«1.) Where senrices 
were accepted and paid for damasea not recov- 
erable for nonperformance.— American Film 
Co. V. Reilly, 14T. 

«=>3I3(I) (U.S.D.C.Cal.) Action wiU lie for 
anticipatory breach before performance due.— 
W. R. Grace & Co. v. Ford Motor Co. of Can- 
ada d51 

<&=>3l6(i) (U.S.C.C.A.Pa.) Waiver of provi- 
sions must be with knowledge of material 
facts.— Hirsch v. Isaac Joseph Iron Co., 924. 
«g=:»3l6(l) (U.S.D.C.CaJ.) Action will lie for 
anticipatory breach before performance due, 
but not if part performanee accepted.— W. B. 
Grace & Co. v. Ford Motor Co. of Canada, 
»51. 

«:»322(3) (D.C.) Destruction of film the week 
before scneduled ex^iibition held not to excuse 
failure to deliver.— Path6 Exch. v. Miller, 997. 
^=s>323(l) (D.C.) Evidence held not to show 
conclusively cause of failure to furnish film 
was beyond control of leasor.— Pathfi Exch. 
V. Miller. 997. 

VT. Acnairs for brbach. 

^=»338(4) (D.C.) Prior practice of parties 
immaterial as to point covered by written con- 
tract.— MoUoy V. Kellogg, 1015. 

CONVERSION. 

See Trover and Conversion. 

CORPORATIONS. 

See Carriers; Public Service Commissions; 
Railroads; Street Railroads ; Telegraphs and 
Telephones. 

VII. CORPORATE PO'WBRS AND lilABII/I* 
TIBS. 

(A) ISxtent and Bxerclse of Powers In 
General. 

<;=:»372 (U.S.DpC.Ma88.) Charters to be fair- 
ly, not liberally, construed.— In re Gilchrist 
Co., 235. 

(B> Representation of Corporation by Of- 
flcera and Affenta. 

^==>4I6 (U.S.D.C.Ma88.) Continued acquies- 
cence of directors in corporation's guaranty, 
defectively executed, held to ratify it.— In re 
Gilchrist Co., 235. 

<Sss>432(12) (U.S.C.C.A.Pa.) Evidence held 
not to show ratification of agent's assent to 
assignment of portion of debt owed by com- 
pany.— Mar kley V. Sheatz, 1. 
e=>4ZS{t) (U.S.C.C.A.Pa.) Evidence held not 
to warrant submitting issue of officer's authori- 
ty to accept partial assignment.— Markley v. 
Sheatz, 1. 

(D) Contracts and Indebtedness. 

«=>477(6) (U.S.D.C.N.Y.) Chattel mortgage 
given without written consent of holders of 
two-thirds of stock void, under New York 
statute.— In re Astell Engineering & Iron 
Works 743. 

^=»479' (U.S.D.C.La.) Mortgage trustee can- 
not acquire bonds secured to detriment of oth- 
er bondholders.— Continental & Commercial 



Trust & Savings Bank v^ New Orleana Drain- 
age Co., Sll. 

<@=s>464(3) (U.S.D.C.MaM.) Dry goods com- 
pany's guaranty of lease of another dr^ goods 
company held ultra vires.— In re Gilchrist Co., 
235. 

Power of one corporation to guarantee an- 
other's lease not affected by fact majority of 
stock in both held by one person.— Id. 

XII. PORBIOir CORPORATIONB. 

^=»64l (U.S.C.C.A.AIa8ka) Statute making void 
contracts by corporations not authorized to do 
business strictly construed.— Boss-Higgins Co. 
V. Protzman, 699. 

€==>641 (U.S.C.CA.FIa.) Legislature can vali- 
date voidable mortgage to foreign corporation. 
r-Producers' Naval Stores Co. v. McAllister, 
13. 

<@=s>657(3) (U.S.C.C.A.AIa&ka) Statute avoid- 
ing contracts by foreign corporations not com- 
plying with law not applicable, when neither 
party was a citizen.—Oobb v. McDonald-Weist 
Logging Co., 1(55. 

«®=>65r(7) (U.S.C.C.A.FIa.) Contract by for- 
eign corporation without Florida permit is 
voidable only.— Producers' Naval Stores Co. 
V. McAllister, 13. 

«©=>B5d (U.S.C.C.A.FIa.) Conveyance express- 
ly subject to voidable mortgage validates mort- 
gage—Producers' Naval Stores Co. v. McAllis- 
ter, 13. 

<^=>66l(2) (U.S.C.C.A.AIaska) Bight to main- 
tain action not affected by previous doing of 
business without complying with law.— Boss - 
Higgins Co. v. Protzman, 699. 
<©=»e68<4) (U.S.D.C.S.C.) Foreign corporation 
bound by service on agent under state law.-— 
The Firestone Tire & Bubber Co. v. Marlboro 
Cotton Mills, 816. 

«s»66a(7) (U.S.D.C.N.Y.) Corporation held 
not "domg business'^ in another state because 
officer went to state to adjust controversy re- 
lating to its business, so as to subject it to suit 
by service on him.— Henry M. Day & Co. v. 
Schiff. Lang & Co., 633. 

€=9672(1) (U.S.C.C.A.AIa8ka) Failure to plead 
incapacity of foreign corporation to contract by 
reason of not complying with statute waives 
that defense.— Boss-Higgins Co. v. Ih-otzman, 
699. 

COSTS. 

TIT. ON APPBAIi OR BRROR. AND ON 
NES^V^ TRIAIi OR MOTION THBRBFOR. 

<S=:»238(1) (U.S.C.C.A.Ind.) Denied to suc- 
cessful appellant, filing reply brief more elab- 
orate than original brief.— Ford Motor Co. v. 
K, W. Ignition Co., 373. 

COUNTIES. 

. m. PROPERTY, CONTRACTS, AND I^IA- 
BIIilTlKS. 

(By Contract*. 

«&=»I24(3) (U.S.C.C.A.Tenn.) Contract with 
bridge engineer in excess of amount authorized 
*eW not ratified.— Hamilton County, Tenn., v. 
Davis, 593. 

COURTS. 

See Judges; Bemoval of Causes. 
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I. N ATURB, BXTBNT, AMD BXBRCISB OF 
JURISDICTION IN GENBRAL. 

^=>23 (U.S.D.C.Pa.) Jurisdictiou cannot be 
conferred by consent.— O'Neil v. Co-Operative 
League of America, 737. 

€=>37(l) (U.S.D.C.Pa.) Jurisdiction cannot be 
conferred by waiver. — 0*Neil v, Co-Operative 
League of America, 737. 

VII. UNITBD STATB8 COURTS. 

<A) Jarl«aictlai& and Po-wera In General. 

^=>272 (U.S.D.C.Pa.) Plaintiff can elect to sue 
in own district, if jurisdiction depends on di- 
versity of citizenship.— O'Neil v. Co-Operative 
League of America, 737. 

<e=>276 (U.S.C.C.A.N.J.) Objection to district 
of suit waived by general appearance. — Low- 
ther V. New York Life Ins. Co., 405. 
<S=9279 (U.S.D.C.Pa,) Bill showing neither 
plaintiff nor defendant resides within district 
defeats jurisdiction.— 0*Neil v. Co-Operative 
League of America, 737. 

€=»280 (U.S.D.C.Pa.) Jurisdiction must af- 
firmatively appear.— O'NeU v. Co-Operative 
League of America, 737. 

(B) Jvrladiction Dependent on Nature of 
Snbject-Matter. 

^=»28l (U.S.C.C.A.III.) Condemnation action 
may be brought in federal court.— Franzen v. 
Chicago, M. & St. P. Ry. Co., 370. 
^s>282(3) (U.S.D.C.Iawa) Federal court may 
enjoin Intentional assessment of different class- 
es of property at different percentages of val- 
ue.— Chicago, M. & St. P. Ry. Co. V. Kendall, 
298 

<^284 (U.S.C.C.A.WaAh.) Federal court of 
equity has jurisdiction of a suit involving con- 
struction of a federal statute creating a trust 
fund.— King County, Wash., v. Seattle School 
Dist. No. 1, 46. 

<&:»285 (U.S.C.C.A.La.) That plaintiff's title 
arises from patent or act of Congress does not 
give federal court jurisdiction.— Kirklin v. El- 
lerbe, 168. 

^=>299 (U.S.C.C.A.La.) Jurisdiction of feder- 
al court cannot be shown by allegations that 
defense will raise federal question.- Kirklin v. 
Ellerbe, 168. 

Petition held not to show suit involved fed- 
eral question.— Id. 

Not enough to allege that federal question 
arises.— Id. 

(C> Jurisdiction Dependent on Oitiaen- 

•btp. Residence, or Character 

of Parties. 

^s»308 {U.S.D.C.Tex.) Though unions could 
not furnish diversity of citizenship, the indi- 
viduals made parties could.— Local No. 7 of 
Bricklayers', Masons' and Plasterers' Interna- 
tional Union of America v. Bowen, 271. 
<@=s>3l2(l) (U.S.C.C.A.T6X.> Suit by subrogat- 
ed compensation insurance company held not 
one by parties to whose rights company subro- 
gated, as respects federal jurisdiction.— Orange 
Ice, Light & Water Co. v. Texas Compensation 
Ins. Co., 8. 

€=s>3l5 (U.S.D.C.Pa.) Unincorporated associa- 
f'on has citizenship of its members. — O'Neil v. 
Co-Operative League of America. 737. 



(D) Jnrlsdtetfon Dependent on Amonnt or 
Value in ControTcrsy. 

9=s>328(3) (U.S.D.C.Tex.) In injunction suits, 
value of right to be protected determines 
amount— Local No. 7 of Bricklayers', Masons* 
and Plasterers' International Union of America 
V. Bowen. 271. 

<$=»328(4) (U.S.D.C.T6X.) In class suits, ag- 
gregate interests, if sufficient, give federal 
courts jurisdiction.— Local No. 7 of Bricklay- 
ers', Masons' and Plasterers' International Un- 
ion of America v. Bowen, 271. 

(Ej) Procedure, and Adoption of Praetiee 
of State Courts. 

<S=>344 (U.S.D.C.N.Y.) Federal courts not 
bound by state decisions on question of valid- 
ity of service of summons.— Henry M. Day & 
Co. V. Schiff, Lang & Co., 533. 
^=»345 (U.S.D.C.iex.) Attacking jurisdiction 
of federal court after voluntary answer not 
available.— Local No. 7 of Bricklayers', Ma- 
sons' and Plasterers' International Union of 
America v. Bowen. 271. 

€=:»347 (U.8.D.C.OMO) Conformily statute fteZd 
not to invalidate rule of federal court.— Griscfay 
V. Galvin, 301. 

^=s»352 (U.8.C.C.A.III.) Selection of jurors in 
condemnation suit in federal court not gov- 
erned by state statutes.— Franzen v. Chicago, 
M. & St. P. By. Co.. 370. 
^=9352 (U.S.C.C.A.La.} Trials in federal court 
without jury regulated by federal statute.— 
Ford V. Grimmett, 140. 

Trial by federal court without jury may be 
had under statute or independent of statute. 
-Id, 

Stipulation essential to trial without jury un- 
der federal statute.— Id. 

(F) State liawa aa Rnlea of Decision. 

€=»359 (U.S.D.C.N.Y.) Local law controls con- 
struction of leases in federal court.— American 
Brake Shoe & Foundry Co. v. New Yoi* Rys. 
Co., 842. 

(@=>365 (U.S.C.C.A.III.) Bight to charge amount 
against certificate governed by decisions of 
state where benefit society chartered. — Su- 
preme Council, Catholic Benev. Legion, t. Gal- 
lery, 500. 

<S:==>366(M) (U.S.C.C.A.III.) Decision of state 
court as to right to maintain condemnation pro- 
ceedings followed.— Franzen v. Chicago, M. & 
St. P. Ry. Co., 370. 

<@=s>372(4) (U.S.C.C.A.N.Y.) Construction de- 
pendent on whether contract was one of sale 
c. i. f . not governed by state statutes.— Harper 
V. Hochstim, 102. 

(H) Circuit Courts of Appeal*. 

<9=:>405(4) (U.S.C.C.A.III.) Circuit Court of 
Appeals without jurisdiction to review action 
of Commissioner.- U. S. v. Various Docu- 
ments, Papers and Books of Briggs & Turivas, 
944. 

VUI. CONCVRRBNT AND COHFIilCTING 
JtTRISDICTION, AND COMITY. 

(B) State Courts and United States Courts. 

<8=»508(l) (U.S.C.C.A.N.J.) In interpleader 
suit, court may not enjoin prosecution of prior 
suit in state court.— Lowther v. New York life 
Ins. Co., 405. 
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(I) Opinion Bvldence. 



«=!>508(3> (U.S.D.C.Mich.) Charge of error in 
state judgment does not authoriEe relief i^ re- 
ceivership proceedings. — American Brake Shoe 
& Foundry Co. v. Pere Marquette R. Co., 832. 
<®=>508(3) (UjS.D.C^.C.) United States courts 
can enjoin a state judgment at law.— -The Fire- 
stone Tire & Rubber Co. v. Marlboro Cotton 
MUls, 816. 

Quasi equitable supplemental proceedings in 
state court not enjoined.— Id. 
(&=s>509 (U.S.D.CS.C.) Federal court cannot 
open default judgment in state court.--The 
Firestone Tire & Rubber Co. v. Marlboro Cot- 
ton Mills. 816. 

CRIMINAL LAW. 

See Bribery; . Conspiracy, <&=»3a-45; Extor- 
tion; Indictment and Information; Larceny; 
Perjury; Prostitution; Receiving Stolen 
Goods. 

I. NATURES AMD BJ^^MBNTS OF CRIME 
AND DBSFBNSBS IN GBNBRAIi. 

^13 (U.S.C.C.AJ^.Y.) Conviction Pfog«r nn- 
der statute not defining.— Martm v. U. S., Wio. 
<^=»37 (U.S.C.C.A.N.Y.) Defense of entrap- 
ment held without merit.— Martin v. U. S., »ld. 

Vn. FORMBR JBOPARDY. 

.g=»l62 (U.S.C.C.A.III.) Provisions for punish- 
ment of violation of injunction as contempt do 
not violate double jeopardy nrovisions of Con- 
stitution.— Lewinsohn v. XJ. S., 421. 
2^197 (U.S.C.C.A.CaJ.) Evidence, held to 
show maintaining nuisance, in addition to pos- 
session charged m another count, so that con- 
viction on first count did not bar conviction on 
second.— Page v. U. S., 41. 

X. BVIDBNCB. 

(D) Malerlnllly and Compeleney In Gen- 
eral. 

<d=9395 (U.S.D.C.W.Va-) Person found with 
Uauor on his person may be arrested without 
warrant and searched, and the liquor ^ized 
and used as evidence.— U. S. v. Snyder, 650. 

(B^ Be»t and Secondary and Demon»tra- 
^ ^ tlve Evidence, 

«^=>400(6) (U.8.C.C.A.M0.) Record of train 
auditor AeW admissible, as best evidence.— Cau- 
dle V. U. S., 710. 

(P) Admlsatons, Declaration*, and Hear- 
»ar. 

<8:=;>409 (U.S.C.C.A.Or.) Striking out testimo- 
ny of statements or admissions, on subsequent 
showing of promises of immunity, heU suffi- 
cient.— Rossi V. tJ. S., 349. ^ „ ^ „ ., ^ 
<8=p4I9, 420(12)' (U.8.C.C.A.M0.) Kailroad 
records held hearsay.- Reineke v. U. S., 724. 

rir> Docnmentnry Evidence and Bxclnalon 
of Parol Evidence Thereby. 

^=:>444 (U.S.C.C.A.MO.) Records held errone- 
ously admitted without proper foundation.— 
Reineke v. U. S., 724. 

Railroad records held hearsay, and errone- 
ously admitted without proper foundation.— Id. 



<8s9475 (U.S.C.C.A.MIch.) , Evidence afi to 
amount of narcotics physicians could reason- 
ably use held admissible.— Sevensma t. U. S., 
401. 
<8=s>483 (U.S.C.C.A.Mioh.) Question as to 

?uantity of narcotics which could be prescribed 
or person h^ld objectionable. — Sevensma v. 
U. S., 401. 



(J) 



Testimony of Accomplices and Code- 
fendanta. 



<©=>507<l) (U.S.C.C.A.N.a.) "Accomplice" de- 
fined.— Singer V. U. S.. 415. 

Purchaser of liquor not accomplice of aeller. 
-Id. 

(K) Confeaalons. 
<Scs>53l<4) (U^.C.C.A.Or.) Evidence to show 
improper influence to induce confession should 
be offered and received before confession ad- 
mitted.— Rossi V. U. S., 349. 
<©=>532(l) (U.S.C.C.A.Or.) Voluntary charac- 
ter of confession is question for court before 
admission.— Rossi v. IJ. S., 340. 

(M) IVelflTlit and Snffleleney. 

<S=5>552(I) <U.S.C.C.A.III.) Verdict of guilty 
may be based on circumstantial evidence.-— 
Peace v. U. S., 180. 

<ess>56l(l) (U.S.C.C.A.N.J.) Reasonable doubt 
must arise from evidence, or want of evidence. 
—Singer v. U. 8., 415. 

<&=>561(S) (U.S.C.C.A.N.J.) Points that evi- 
dence of character witnesses, if believed, was 
sufficient to raise reasonable doubt, properly 
refused.— Singer v. U. S., 415. 

XII. TRIAI4. 

(D) Objections to Bvldence» Motions to 

Strike Ovt, and Etaccepttons. 

^==>694 (U.S.D.C.Pa.> Motion to quash search 
warrant held proper procedure.— XJ. S. v. Book- 
binder, 216. 

<@=s>696(5) (U.S.C.C.A.Or.) Motion to strike 
defendant's testimony given before grand jury 
properly denied, when evidence not objected 
to as involuntary.— Rossi t. U. S., 349. 

(F) Province of Conrt and Jnry la Gen- 

eral. 

€=>7e2(3) (U.S.C.CJV.M0O Comment by judge 
on evidence neld proper. — Caudle v. U. S., 710, 
Federal court may comment on evidence. — Id, 
^=9768(1) (U.S.C.C.A.Cal.) Instructions com- 
menting on importance and nature of case not 
reversible error.— Willis v. United States, 611. 

(G) Necessity, Rcunlsltes, and Snffleleney 

of Instrnctlons. 

<&s>789(l7) (U.S.C.C.A.N.J.) Definition of 
"reasonable doubt" held sufficient.— Singer v. 
V. S., 415. 

^=3>799 (U.S.C.C.A.Ohio) Instruction as to ar- 
gument on credibility of policeman held not er- 
roneous.— Laurie V. U. S., 934. 
€=>8I4(I6) (U.S.C.C.A.Or.) Instruction hy- 
pothesising giving of testimony before grand 
Jury because of promises held not necessary. 
-Rossi V. U. S.. 349. 
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(H) Rean^ats for Instraetlona. 

<fts>829(3) (U.S.C.C.A.Moiit.) Requested charg- 
es defining conspiracy held sufficiently covered. 
— Violette v. U. S.. 163. 

<9:»829(I8) (U.S.C.CA.N.J.) Definition of 
"reasonable doubt" held sufficient and requested 
instruction properly refused — Singer v. U. S., 
415. 

(I) Objections to Instructions or Refusal 
Thereof, and Bxceptlons* 

^=:>846 (U.S.C.C.A.Mioi».) Purpose of excep- 
tion is to direct court's attention to error claim- 
ed.— Sevensma V. U. S., 401. 

(J) Cnstody, Conduct, and Deliberations 
of Jury. 

<8s»863(l) (U.8.C.C.A.Ky.) Recalling jury for 
further instruction is within court's discretion, 
—Bailey ▼. U. a, 849. 

Refusal of request to recall jury for further 
instructions held proper.— Id. 

<K> Terdlot. 

<&=>882 (U.S.C.C.A.Mont.) Verdict for tmlaw- 
fully selling liquors held general, not ''speaal 
verdict."— Samfin ▼. U. S., 170. 

Xin. BfOTIOMB FOR NB^KIT TRIAI« AJfD IN 
ARRBST. 

^=»9I0 (U.8.C.C.A.0r.) New trial as. to one 
of accused's codefendants did not entitle him 
to new trial.— Rossi v. U. S., 349. 
^=»925y2(4) (U.S.C.C.A.Or.) Motion for new 
trial because of newspaper comments address- 
ed to court's discretion.— Rossi v. U. S., 849. 

XIV. JUDGBIBlfT, SBNTENCB, AND FIIIAI^ 
COMMITMBNT. 

<e==>984 (U.S.C.C.A.OhIo) Illegality of sen- 
tences on one count does not affect validity of 
sentence on another count for different offense. 
—Laurie v. XJ. S., 934. 

XV. APPBAX AND ERROR, AND CER- 
TIORARI. 

(B) Presentation and Reservation In Low- 
er Conrt of G*ronnds of Revlevr. 

<8»I03I(4) (U.S.C.C.A.Or.) No objection Ues 
after judgment for failure to arraign or enter 
plea.— Rossi v. U. S., 349. 
^s>l038(3) (U.8.C.C.A.0r.) Error could not 
be predicated on instruction on incidental mat- 
ter without request for modification.— Rossi v. 
U. S., 349. 

<9=»I04I (U.S.C.C.A.Or.) Whether new trial 
should be granted because of grant to code- 
fendant not reviewable, when not raised below. 
-Rossi V. U. S., 349. 

€=:»l 043(2) (U.S.C.C.A.Or.) Error could not 
be predicated on instruction on incidental mat- 
ter without specific objection.— Rossi v. U. 
S 349 

^ss»l(>53 (U.8.C.C.A.0r.) Court's remark held 
not ground for reversal, as reflection on de- 
fendants or their witness, where no exception 
was taken.- Rossi v. U. S.. 849. 
«=s> 1056(1) (U.S.C.C.A.Mich.) Evidence as to 
guilt held not to require review of charge with- 
out exception.— Sevensma v. U. S., 401. 



<8»I059(2) (U.$.C.C.A.Ky.) Cknercil excep- 
tion to charge will not be considered on review. 
-Bailey v. U. S.. 849. 

<3=s>fa59(2) (U.S.C.C.A.Mioll.) General excep- 
tion to charge not considered, unless error is 
manifest and vital.— Sevensma ▼. D. S., 401. 

(D) Record and Proceedlncrs not in 
Record. 

<3=s> 1090(8) (U.8.C.C.A.WI8.) Bill of excep- 
tions essential to review of errors in evidence.— 
Niebuhr v. U. S., 523. 

«=»I090(I4) (U.S.C.C.A.WIS.) Bill of excep- 
tions essential to review of errors in instruc- 
tions.— Niebuhr V. U. S., 523. 
<ess>llll(l) (U.S.C.CJ^.OIilo) Record condn- 
sive as to sentence imposed.— Laurie ▼. U. S., 
934 

ie=»'l 124(3) (U.S.C.C.A.Or.) Whether new 
trial should be granted because of grant to 
codefendant not reviewable, when not raised 
belowt and all the evidence not before the 
court— Rossi v. U. 8., 348. 

(O) Revle^r. 

<8s»l 144(13) (U.8.C.C.A.M0Mt.) Without biU of 
exceptions, evidence presumed Buffident and 
correct.— Samlin v. U. S., 170. 
€s»l 144(14) (U.aC.C.A.MoBt.) Without bill of 
exceptions, instructions presumed suffident and 
correct.— Samlin ▼. U, S., 170. 
<Ss>l 144(19) (U.S.C.C.A.Moirt.) Without bill of 
exceptions, evidence and instructions presumed 
suffident and correct and presumed that ex- 
ceptions to evidence and verdict were not 
saved.— Samlin v. U. 8., 170. 
^=:9ll56(l) (U.S.C.C.A.OMO) Ruling on mo- 
tion for new trial not reviewable.— Laurie v. 
U. S.. 934. 

<8=»l 159(2) (U.S.C.C.A.Ky.) Appellate court 
cannot determine weight of •vidence.^Bailey 
V. U. S. 849 

€l=s>U59(2) (U.S.C.CJLMIch.) Appellate court 
does not determine weight of evidence. — Sevens- 
ma V. U. S., 401. 

<&=D|I59(2) (U.S.C.C.A.Ohlo) Appellate court 
cannot review weight of evidence.— Laurie v. 
U. S., 934. 

(Ss»ll67(i) (U.$.C.C.A.Ky.) Conviction not 
reversed, unless duplicity of indictment preju- 
diced accused.— Bailey v. U. S., 849. 

Duplicity held not to have prejudiced accus- 
ed, tried on only one charge.— Id. 
i&s9| 167(2) (U.S.C.C.A.Mont.) Invalid counts, 
unnecessary to sustain judgment, do not harm 
accused.— Violette v. U. 8., 163. 
^=:»M69(1) (U.S.C.C.A.Or.) Testimony as to 
mode of registering war savings stamps imma- 
terial, in prosecution for alteration of stamps, 
and admission harmless.— Rossi v. U. S., 349. 
^=391174(1) (U.S.C.C.A.Or.) Court's answers 
to questions propounded by jury, which were 
immaterial, not prejudidaL— Rossi v. U. S.. 
349. 

XVI. succRssrvs offbnses akd 

HABlTUAIi CRIMINAJLS. 

^=»1 202(1) (U.8.C.CJ\.N.J.) Second offense 
under Volstead Act not committed until there 
has been a judgment on prior verdict; "convic- 
tion."— Singer V. U. 8., 415. 
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«=>r2(J2(2) (U.S.C.C.A.NJ.) Prior conviction 
and identity of accused must be established in 
proBecQtion for second oflFense.— dinger t. tJ. S., 
415. 

CUSTOMS DUTIES. 



in. 



GOIXHenOlf DISTRIOTS AND OF- 
FICERS. 



^=»55 (U.S.D.C.N.Y.) In action against col- 
lector, defense that he was acting for disdoaed 
principal held good.— Banco Nacional Ultrama- 
rino V. Newton, 207. 

VII. VIOIiATIONS OF CUSTOMS LAIVS. 

^=9 1 29 (U.S.D.C.FIa.) Rev. St f 8082, as ap- 

Slied to intoxicating liquors, superseded b; 
rational Prohibition Act.— U. S. v. Dowling, 
680. 

DAMAGES. 

III. OROITNIM AND SVB#BOT8 OF COM- 
PBIfSATOBY DAMAGBS. 

(A) Direct or Remote, Continirentv or Pro~ 
npective Conneanences or Iionaen* 

<©=>40(2) (U.8.D.C.N.Y.> Contractor for work 
held entitled to damages for delay caused by 
the other party.— Hart v. American Concrete 
Steel Co., G41. 

DEATH. 

n. A<7ri01fS FOR CAUSING DBATH. 
(A) Rltflit of Aetton aad Defenses. 

^=s>ll <U.8.C.C.A.N.Y.) Recovery unauthoriz- 
ed at common law.— Salsedo v. Palmer. 92. 
«s>l7 <U.S.C.C.A.N.Y.) Wrongful act mu8t be 
proximate cause.— Salsedo v. Palmer, 92. 

Wrongful treatment of prisoner held not 
proximate cause of death from suicide.— Id. 



See Mortgages. 



DEEDS. 



DESCENT AND DISTRIBUTION. 

See Executors and Administrators; Wilis. 

DIYORCSB. 

II. GROUNDS. 

^=937(1) (D.C.) Separation and intent must 
exist toother to constitute "desertion."— Mon- 
cure V. Moncure, 1005. 

^=s>37(6) (D.C.) Separation and intention to 
desert need not be identical in their commence- 
ment.— Moncure V. Moncure, 1006. 
^=»37(8) (D.C.) Husband's conduct held to 
require special eflPort toward reconciliation.-* 
Moncure v. Moncure, 1005. 

IV. JURISDICTION, PROCBBDINGS, AND 

RBLIBF. 

(C> PleadlBtf. 

^=9 1 04 (D.C.) Petition charging desertion as 
of date of intention held not in bad faith.— 
Moncure v. Moncure, 1005. 

DOCKS. 

See Wharves. 

DRAMSHOPS. 

See Intoxicating liquors. 



DUE PROCESS OF LAW. 

See Constitutional Law» ^3927&-318. 

EMINENT DOMAIN. 

III. PROCB£U>INGS TO TAKB PROPBRTY 
AND ASSBSS COMPBNSATION. 

<&3»262(l) (U.S.C.C.A.IIi.) Admissibility of 
evidence of selling price in cqoidemnation suit 
rests with trial judge.- Franzen v. Chicago, M. 
& St. P. By. Co., 870. 



EQUAL PROTECTION OF THE LAWS. 

See Constitutional Law, ^=s>229. 

EQUITY. 

See Injunction; Specific Performance; Subro- 
gation; Trusts. 

V. BVIDBNCB. 

«S3>339 (U.S.C.OJV.N.J.) Answer under oath is 
evidence for defendant. — Standard Water Sys- 
tems Co. V. Qriscom -Russell Co., 703. 

X. DBCRBB AND BNFORCB9IBNT 
THBRBOF. 

<8=>43l (U.S.C.CJV.WIS.) Decrees read in light 
of pleadings, evidence, findings, and conclusions. 
—National Brake & Electric Co. v. Christensen, 
490. 

XI. BILIi OF RBVIEW. 

^=8>443 (U.S.O.CJ\.WIs.) Bitt of review, or 

Setition m nature thereof, lies only to final 
ecree.— National Brake & Electric Co. v. 
Christensen, 490. 

<d=»445 (U.S.C.CJ\.Wl8.) BiUs of review al- 
lowable for apparent errors or new matters.— 
National Brake & Electric Co. v. Christensen, 
490. 

Supposed repugnant Judgments not between 
same parties, so as to authorize opening on bill 
of review.— Id. 

«s:»446 (U.SX).C.A.WIs.) Decree not opened 
on bill of review, to let in technicalities.— Na- 
tional Brake & Electric Co. v. Christensen, 
490. 

Decree supported by findings held not subject 
to review for error of record.— Id. 

Decree in patent infringement suits held not 
to be opened on bill of review, for purpose of 
writing a more explicit decree.— Id. 

Decrees in patent infringement suits held not 
in conflict so as to support bill of review.— Id. 
<3=s»447(l) (U.S.C.C.A.WIS.) Identity of de- 
fendants m patent infringement suits held not 
newly discovered evidence, supporting biQ of 
review.— National Brake & Electri<; Co. v. 
Christensen, 490. 

<8s»447(2) (U.S.C.C.A.W1a.) Bill of review not 
allowed, if there is delay in presenting matters, 
or if equities would not be changed.— National 
Brake & Electric Co. v. Christensen. 490. 
<8=>452 (U.S.G.CJ\.Wi8.) BiU of review not al- 
lowed, if there is delay in presenting matters, 
or if equities would not be changed.— National 
Brake & Electric Co. v. Christensen, 490. 

ERROR, WRIT OF. 

See Appeal and Error. 
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ESTATES. 

See Executors and Administrators; Perpetui- 
ties; Wills. 

ESTOPPEL. 

III. KQUITABLSS BSTOPPBL. 

(B) Grounds of Katoppel. 

<8=»68(2) (U.S.D.C.N.Y.) Patentee bound by 
his own construction of patent.— American 
Metal Cap Co. v. Anchor Cap & Closure Cor- 
poration, 670. 

EVIDENCE. 

See Criminal Law, ^=»395-561; Equity, ^=» 

339; Witnesses. 
For evidence as to particular facts or issues 

or in particular actions or proceedings, see 

also the various specific topics. 
For review of rulings relating to evidence, see 

Appeal and Error. 
Beception at trial, see Criminal Iiaw, ^=:»694- 

m; Trial, <g=»62. 

I. JUDICIAL NOTICB. 

<d=s>28 (U.S.C.C.A.N.J.) Federal courts take 
judicial notice of law of state.— Public Serv- 
ice Ry. Co. V. Wursthom, 408. 
«&=>29 (U.S.D.C.Del.) I^aw of state judicially 
noticed.— Burntisland Shipbuilding Co. v. Barde 
Steel Products Corporation, <^2. 

IV. RBSLBTAIVCY. Itf ATBSBJALITY, AJTD 
COMPE3TE3NCY IN GBNBRAL. 

(B) CompetencF. 
^=> 155(1) (D.C.) Defendant offering oral evi- 
dence as to terms of written contract cannot 
object to similar evidence for plaintiff.— Path6 
Exch. V. Miller, 907. 

IX. HBARSAT. 

<3=>320 (U.S.C.C.A.La.) Calculation based on 
testimony of others is not objectionable as 
hearsay.— McCarroU v. Newsham, 4. 

XI. PAROL OR BXTRINSIC BVIDBNCB AF- 

FBCTING WRITINGS. 

(A) ContradiotinflT, Vu,Tring, or Adding to 

T«rai« of Written luMtruiuent. 

<8=»397(2) (U.S.C.C.A.Pa.) Oral negotiations 
are merged in written contract.— Kramer v. 
Harsch, 860. 

(B) Invaltdatinsr "Written Inatrnment. 

<S=>434(«) (U.S.D.C.N.Y.) Party not bound by 
recitals of contract procured by fraud.— Hubert 
V. Apostoloff, 673. 

(C) Separate or Snbseanent Oral Agrree- 
ment. 

<g=>44l(l) (U.$.C.C.A.Pa.) Evidence of parol 
agreement inadmissible to vary written con- 
tract.— Kramer V. Harsch, 860. 
^=»442(6) (U.S.C.Q.A.Pa.) Written contract 
of sale held to exclude oral evidence of agree- 
ment for delivery.— Kramer v. Harsch, 860. 
<l=>442(8) (U.SlC.C.A.N.Y.^ Carrier may 
prove agreement for deck stowage, where bill of 
lading is silent.- The Sarnia, 459. 



(D) Constrnetion or Application of X<an« 
arnaare of Written In«triiment. 

€s=>461(l) <U.S.C.C.A.Pa.) Evidence of parol 
agreement inadmissible to show parties' intent. 
—Kramer v. Harsch, 860. 

XII. OPINION BTlDSirCB. 

(A) Concloalons and Opinion^ of Witneas- 

ea in Oeneral. 

^c=>4«3(l) (U.8.C.C.A.III.) Witness famiHar 
therewith can testify that beverage was whisky, 
etc., and give opinion as to alcoholic contents. — 
Lewinsohn v. U. S., 421. 

(F) Bllect of Opinion Bvldence* 
«»568(4) <U.8.C.CJV.Ky.) Opinions of wit- 
nesses as to oil production before test well 
was shot disregarded.- Union Gas & Oil Co. 
V. Adkins, 854. 

XIV. WKIQHT AND SUFFICIBNGT. 

^8=586(2) (U.S.C.C.A.N.Y.) Testimony signals 
were sounded is contradicted only if witnesses 
denying them were in position to hear.— Lehigh 
Valley R. Co. v. Mangan, 85. 
«=>59l (U.8.C.C.A^1II.) That iflaintiiTB wit- 
nesses did not entirely corroborate him, or dif- 
fered from him, did not preclude recovery. — 
Maher v. Chicaeo, M. & St. P. Ry. Co., 431. 
€=»59T (U.S.C.C.A^.J.) Complainant, calling 
defendant as witness, is estopped to deny his 
credibility, and bound l^ testimooy.--Standard 
Water Systems Co. v. Griscom-Bussell Co., 708. 

EXCEPTIONS, BILL OF. 

Seft Appeal and Error, ^=;»544. 

II. SBTTLBMESNT, SIGNING, AND FII.ING. 

<8=>38 (U.S.C.C.A.Lt.) May be signed after al- 
lowance of writ of error.— Lyons v. U. S. Ship- 
ping Board Emergency Fleet Corporation, 144. 

EXECUTION. 

X. SUPPLBMBNTARY PROCEEDINGS. 

<^»358 (U.S.D.C.S.C.) Supplemental proceed- 
mg IS quasi equitable.— The Firestone Tire & 
Rubber Co. v. Marlboro Cotton Mills, 816. 

EXECUTORS AND ADAONISTRATOBS. 

See Wills. 

II. APPOINTMENT, ClUAXIFICATION, AND 

tbnv&e:. 

^»29(5) (D.C.) Appointment of administra- 
tor is not an adjudication of intestacy.— Mor- 
ris V. Foster, 321. 

IV. COLLECTION AND MANAGEMENT OF 

ESTATE. 

(A) IB G«n«rAl. 

^=>I27 (D.C.) Surviving executor can execute 
power of sale as trustee.— Kennedy v. Mangan, 

EXTORTION. 

«©=»4 (U.S.C.C.A.N.Y.) Special agent of De- 

Sartment of Justice 7ie14 guilty or extortion.— 
lartin v. IJ. S., 913. 
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Iiifants 



See Brokers. 



FACTORS. 



FALSE IMPRISONMENT. 

I. CIVIL lAABTLVtY. 
, tL\ Acta Coniitituttn* Vmlme Imprl»onin«ttt 
^ and Liability Tlicrefor. 

<S=»4 (U.S.D.C.N.Y.) False aad malicious in- 
jury essential.— In re Stone, 566. 
fi=»7(3) (U.8.C.C.A.MI88.) Officer not protect- 
ed by warrant obtained at his instance.— Inmon 
V. State of Mississippi, 23. 

Sheriff acting on telegrani fccW liable.— Id. 
«8=»7 (3) ( U.8.C.C.A.8.C.) Search warrant JieW 
in possession of officer.— Edrod v Moss. l^SjS. 

Citizens summoned to assist officer bound to 

respond. — Id. 

*^ (U) Actions. 

«=>24 <U.8.C.C.A.S.C.) Source of igfo^^^^^''^ 
knowledge of crime inadmissible.— Elrod v. 

invalid search warrant held admissible to re- 
fute charge of malice.— Id. 
<8i>30 (UrS.C.C.A.S.C.) Evidence of jnf<>rma- 
Hon as to illegal sale of liquor fccW admissible 
on question of damages.— Elrod v. Moss, 1^. 
i^=>39 (U.8.C.C.A.8.C.) Reasonable time . for 
execution of search warrant held for jury. 
-Elrod V. Moss, 123. 

Justification for arrest without warrant for 
violation of federal prohibition law held for 
jury.— Id. 

FIXTURES. 

(es»2l (U.8.D.C.N.Y.) Vendor held not to 
have Uen on portable sawmUl placed on land 
by licensee of purchaser.— In re Northern Hard- 
wood Co., 664. 

FOREIGN CORPORATIONS. 

See Corporations, «=»641-672. 

FORESTS. 

See Woods and Forests. 

FORMER JEOPARDY. 

See Criminal Law, ^=»162-197. . 



Laborers and subcontractors held without 
right of priority over other creditors of con- 
tractor.— Id. 

HUSBAND AND WIFE. 

See Divorce. 

II. MARRIAGB SX3TTIiIQMBNTS. 

^s»29(4) (D.C.) Proof of common -law mar- 
riage hdd not to sustain contract in considera- 
tion of marriage.— Evans ▼« Neumann, 1013. 

Inference that marriage was intended does 
not show marriage as consider m for con- 
tract.— Id. 

III. COTfVBYANOlBg, COHTRACTS. AWD 

OTHER TRAHSACTIONS BBTWEBN 

HUSBAND AND WIFE. 

^=»52 (D.C.) Misconduct of wife held viola- 
tion of implied condition of conveyance to her 
jointly with her husband.— Moore v. Moore, 
1017. 

IMMIGRATION. 

See Aliens, <^s»40^4. 
INDICTMENT AND INFORMATION. 

V. RBaVISITES AND SUPFICIBNCT OF 
ACCUSATION. 

<S=s>ll4 (U.8.G.C.A.N.J.) PWor conviction un- 
der Volstead Act for selling, etc., must be plead- 
ed.-Singer v. U. S., 415. 

Indictment charging second oflcense must set 
forth prior conviction. — ^Id. 

VI. JOINDER OF PARTIBS, OFFENSES, 

AND COUNTS, DUPIilCITY, AND 

EliECTION. 

^=>U${^Vi) (U.8.C.C.A.0r.) Indictment for 

conspiracy to defraud the United States and 

alter war saving certificates and stamps not 

duplicitous.— Rossi v. U. S., 349. 

<8=»l 25(51/2) (U.S.D.C.N.Y.) Indictment for 

conspiracy not duplicitous, though overt acts 

are crimes.— U. S. v. Vannatta, 559. 

<SX=> 132(5) (U.8.O.C.A.M0.) Election between 

separate offenses growing out of the same 

transaction not required.— Caudle v. U. S., 710. 



HABEAS CORPUS. 

II. JURISDICTION, PROCEEDINGS. 
AND REIilEF. 

<e=>92(l) (U.S.C.C.A,Cal.) Evidence not weigh- 
<Bd on review of order for deportation of Chi- 
nese—White V. Young Yen, 619. 

HARMLESS ERROR. 

See Appeal and Error. «8=s>104e-1062; Crim- 
inal liw, <S=s>lie7-ll74. 

HIGHWAYS. 

III. CONSTRUCTION. IMPROVEMENT, AND 
REPAIR. 

<S=s>IIS(4) (U.S.D.C.N.C.) Right to lien under 
construction contract depends on state stetutes. 
-Pratt Lumber Co. v. T. H. GiU Co., 783. 

No lien on highway in favor of contractors, 
laborers, or materialmen. — ^Id. 



VII. MOTION TO aUASH OR DISMISS, AND 
DEMURRER. 

^s>150 (U.8.D.C.N.Y.) Whether transaction 
was conspiracy, as alleged, or participation in 
one act. Is not raised by demurrer to the in- 
dictment.— U. S. V. Vannatta, 559. 

X. CONVICTION OF OFFENSE INCLUDED 
IN CHARGE. 

<8=»l9l(«/2) (U.8.C.CJ^.Mo»t.) Charge of 
maintaining nuisance for sale sustains convic- 
tion for seUing.— Samlin ▼. U. S., 170. 

INFANTS. 

IV. CONTRACTS. 

^5958(1) (U.S.C.C.A.Cal.) Minor having right 
to disaffirm contract not liable for nonperform- 
ance after disaffirmance.— American Film Co 
V. Reilly, 147. 
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VII. ACTIONS. 

<SK=»74 (U.S.C.C.A.Cal.) Minor and parent join- 
ing in making contract may join in action for its 
enforcement.— American Film Co. v. Beilly, 
147. 

INJUNCTION. 

I. NATURB AND GROUNDS IN GBNBRAIi. 
(A) Nature and Form of Romedy. 

®=s>l (U.S.C.C.A.IniL) Is an extraordinary 
remedy, limited to protection of property from 
unlawful inTasion.— Gasaway v. Borderland 
Coal Corporation, 66w 

II. SUBJECTS OF PROTECTION AND 
RBIilBF. 

(C> Contracts. 

^=»63 (U.S.D.C.OhIo) Interference with con- 
tract ground for granting.— Central Metal Prod- 
ucts Corporation v. O'Brien, 827. 

Complainant held entitled to an injunction to 
restrain unlawful interference with its per- 
formance of a .contract. — Id. 

Interference with performance of contract 
held unlawfuL—Id. 

(G) Personal Rlslits and Dntlea. 

(8=:»I0I(I) (U.S.C.C.A.Ind.) Employers and 
employees may bargain collectively for a closed 
nonunion shop, or for a closed union shop.— 
Gasaway v. Borderland Coal Corporation, 5G. 
Employers may persuade union men to be- 
come nonunion, and union laborers may per- 
suade nonunion men to become union. — Id. 
<®=:»IOI(l) (U.S.D.C.Ohlo) Suit to enjoin in- 
terference with contract of stranger not within 
Clayton Act.— Central Metal Products Corpo- 
ration V. O'Brien. 827. 

III. ACTIONS FOR INJUNCTIONS. 

<@=>II8(I) (U.S.C.CA.La^) Bill to enjoin un- 
lawful acts of striking employees held sufficient. 
—Lyons v. U. S. Shipping Board Emergency 
Fleet Corporation, 144. 

<@=>«I29(I) (U.S.O.aA.lll.) Defendant may 
move to dismiss bill or dissolve a temporary in- 
junction, if bill insufficient.— Allen v. 17. S., 
429. 

IV. PREIilMINARY AND INTERLOCUTORY 
INJUNCTIONS. 

(A) Grounds and Proceedlngrs to Procure. 

(©=::» 1 35 (U.S.C.C.A.Inif.) Great care should be 
exercised in ascertaining necessity for pre- 
liminary injunction.— Gasaway v. Borderland 
Coal Corporation, 56. 

<$=s>136(3) (U.S.O.CA.Ind.) Interlocutory de- 
cree granted to restrain destruction of prop- 
erty, interference with employees, and threat- 
ened trespasses upon plaintifTs property rights. 
— Gasawav v. Borderland Coal Corporation, 56. 
(3=>I52 (U.S.C.C.A.lnd.) Considerations in 
measuring justifiable scope of interlocutory de- 
cree stated.— Gasaway v. Borderland Coal Cor- 
poration, 56. 

(@==>157 (U.S.C.C.A.fntf.) Should forbid only 
the particular- unlawful invasions that would be 
committed except for such restraint— Gasaway 
v. Borderland Coal Corporation, 56. 
Interlocutory decree erroneously, applied to 



unnamed parties, .on whose behalf plaintiif al- 
leged to have filed bill.— Id. 

Restraining unionization of nonunion man 
held erroneous, in that it prohibited peaceful 
persuasion.— Id, 

Sending of money into mine district for 
unionisaoon of miners should not be restrained, 
except in so far as money is used in protect- 
uag unlawful acts.— Id. 

Interlocutory decree held erroneous, in so far 
as it restrained performance of chtek-ofif con- 
tracts between operators of unionized mines 
and the organization of workers.— Id. 

(B) Ooattnninffy HodlfriMff, Taoatlnff» or 
Disftolvlnv. 

d:::»l63(l) (U.S.C.C.A.11I.) Defendant may 
move to dismiss bill or dissolve a temporary 
injunction, if bill insufficient.— Allen v. U. S., 
429. 

Y. PERMANENT INJUNCTION ANI> OTHER 
RELIEF. 

€^189 (U.8.C.C.A.Ind.) Should forbid only 
the particular unlawful invasions that would be 
committed except for such restraint.— Gasaway 
V. Borderland Coal Corporation, 56. 

VII. VIOLATION AND PUNISHMENT. 

^;»2I9 (U.S.C.C.A.Iil.) Defendant must obey 
order until modified, and cannot assert, as de- 
fense that it was improvidently entered,— I/ew- 
insohn v. U. S., 421. 

€s>2l9 (U.S.C.C.A.II1.) When court has ju- 
risdiction, temporary injiuiet]0a must be obey- 
ed, regardless of sufficiency of bilL— Allen v. 
U. S. 429 

<^2*30(3)' (U.S.C.C.A.III.) On contempt hear- 
ing, proceedings in suit properly admissible to 
show suit pending and service of ifi^unction.- 
Allen V. U. S.. 429. 

<3=s>23l (U.S.C.C.A.III.) On contempt hearing, 
court could not have been confused or misled 
by admission of moving affidavits, on which in- 
junction granted.— Allen v, U. S., 420. 

INSOLVENCY. 

See Bankruptcy. 

INBTIUDCnOKS. 

See Criminal Law, ®::5>762^846; Trial, <d=»25a 

INSURANCE. 

V. THE CONTRACT IN GBNIBRAI^. 
(B) Construction and Operation, 

'<®=>I46(I) (U.S.D.C.N.Y.) Marine insurance 
clause should be construed to secure vnifotmity 
iK the commercial wotld-^-rQueen Ins. Co. of 
America t. Globe & Rutgers Fire Ins. Co., 770. 

• XII. RISKS AND CAUSES OF I<OS9. 
(A) Marlmo Insarance. 

($3»406 (U-S.D.C.M.Y.) CSiaracter of oeirgo im- 
material in determizdng whether loss was war 
risk.— ^ueen Ins, Co. of America t. Globe & 
Rutgers Fire Jns, Co., 770. 
''Acts in prosecution of bostilitiea*'. is not 
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equivalent to .*"«fll cotos*qti«nceB of bostilitles or 
warlike operationa."— Id. 

Sailing in convoy under naval directions is sot 
•^warlike operation."— Id- 
«=s>4f3 (U.S.D.C.N.Y.) Uabffity for coffision 
on marine war risk pplicy is qnestion of proxi- 
mate cause.— Qneena Ins. Co. of America v. 
Globe & Buteers Fire Ins. Co., 770. 

Word "consequences/' in marine policy, re- 
fers to totality of causes.— Id. 



tmA KSY-NUMBKB 



INTEfUBST. 

See Usury. 

I. RIGHTS AND LIABHilTlESS IN GENBRAX^. 

^=:>I9(2) (U.S.D.C.N.Y.) Not aUowable on un- 
liquidated demand.— Hart v. American Concrete 
Steel po., 541. 

lU. TIMB OF OOMFVTATION. 

«=»45 (U.8.D.C.N.Y.) Respondent held liable 
for interest on sum admitted to be due from 
date when due.— The Muskegon, 566. 

INTERNAL RBVENVE. 

^s>7 (U.8.C.CJV.N.Y.) Dividend declared be- 
fore Income Tax Act took effect held not "in- 
come" of stockholder, taxable thereunder, 
though not paid until afterward.— XJ. S. v. 
Guinzburg, 363. 

<@=>7 (U.S.D.C.MInn.) Mine lessee held enti- 
tled to charge depletion against royalty in- 
come.— Alworth-Stephens Co. v. Lynch, 959. 

Corporation hel^ to own valuable property 
Interest in mines.— Id. 

Corporation held to have more than nominal 
capital.— Id. 

<^=»38 (U.S.D.C.COlo.) Findinif of fact by for- 
mer Commissioner in assessing income tax 
should be regarded as final.— Penrose v. Skin- 
ner, 284. 

Decision of former Commissioner not con- 
clusive, when question involved waa different. 
-Id. 

Tax paid not recoverable, when taxpayer not 
entitled to deductions claimed, whether assess- 
ment made or not— Id, 

Limitation of actions to collect taxes inap- 
plicable in suit to recover taxes already paid. 

<8==»39,40 (U.S.C.C.A.Ky.) Assault on officers 
with deadly weapons to prevent performance 
of duties is offense, even if not resistance. — 
Bailey v. U. S., 849. 

«s»45 (U.S.C.C.A.La.) **Tax- provisions in 
National Prohibition Act are "penalties'* whose 
enforcement may be enjoined.— Fontenot v. Ac- 
car do, 871. 

Provisions as to distraint under revenue law 
do not apply to penal provisions of National 
Prohibition Act— Id. 

^;s>47 (U.S.C.C.A.Ky.) Indictment for resist- 
ing officers held to state offense.— Bailey v. U. 
S.. 849. 

Whether assault of revenue officers was to 
prevent performance of duties or to resent in- 
sult held jury question.— Id. 

INTERNATIONAL LAW« 

^sblO (U.S.C.C.A.) Courts cannot question 
requisition of foreign vessel by its government 
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in foraign pprt.^<>Id.) The Isle of JfuU, 131; 
(Ta.) The Frmnkmere, 139. 
(9=>I0 (U.S.C.CJ^.Ma88.) Foreign court can- 
not appoint absent trustee for American citi- 
zen?— Mayer V. Oarvan^ 27. 
^zs>IO .(U«&D.C.Cal.) Jurisdiction may be 
questioned by foreign representative.— The 
Rogdai, 294. 

INTOXICATING UQLORS. 

I* POWBR TO CONTROI^ TRAFFIC. 

«=»2i/2 [New, vol. 3A Key-No. Series] 

(U.S.C.CA.Cal.) Restriction on posses- 
sion is reasonably necessary to enforce Prohibi- 
tion Amendment— Page v. U. S., 41. 
<ds»2i/2 fNew, vol. 8A Key-No. Serlea] 

(O^.D.C.N.Y.) Congress to exercise no- 
Uce power, if necessary, to enforce Prohibi- 
tion Amendment.— Piel Bros. v. Day, 223. 

Congress did not abuse power in prohiliiting 
uee of beer as medicine.— Id. 

II. CONSTITVTIONAIiITT OF ACTS AlID 
., ORDINANCKS. 

®=»I3 (U.S.'D.C.Fla.) Mere possession of liq- 
uor not a crime.— U. S. v. Dowling, 630. 
^=9l3 (U.8.D.C.Me.) Amendment of Prohibi- 
tion Act, prohibiting prescription of beer by 
physicians, held constitutional; "appropriate 
leirislation."— Falstaff Corporation v. Allen, 
643. * 

IV. lilGIDlfBCSS AHD TAXBS. 

^=:372 (U.S.D.C.Cal.) Local prohibition direc- 
tor only necessary party to proceeding to com- 
pel issuance of permit— Lacks v. Mitchell, 393. 

VI. OFFBlfSBS. 

«=9l38 (U.S.D.C.Cal.) Cannot be withdrawn 
from bonded warehouse for beverage purposes. 
—Lacks V. Mitchell, 393. 

«s>l39 (U.S.D.C.FIa.) State law. to be valid, 
must render prohibition effective.— XJ. S. v. 
DowUng, 630. 

VIII. GRimNAIi PROSECUTIONS. 

<e:s>2I3 <U.8.DX.Fia.) Indictment for main- 
taining common nuisance held insufficient- U. 
S. V. Dowling, 630. 

^=»224 (U.S.C.CA.Ohio) In prosecution for 
imlawful possession, lack of permit need not 
be proved.— Laurie v. U. S., 934. 
<8=»233(2) (U.S.C.C.A.Moiit.) Testimony of 
surrounding circumstances relevant, to show in- 
tent in possession of liquor.— Violette v. U. S., 
163. 

<ds»236(5) (U.S.O.C.A.Mont.) Finding of sUll 
and supplies held to. warrant inference of in- 
tent— Violette V. U. S., 16a 
«=s»236(6i/2) (U.8.C.C.A.Cal.) Evidence held 
to sustain conviction of club member and offi- 
cer for having unlawful possession.— Page v. 
U. S.. 41. 

«s»236(9) (U.S.C.C.A.Cal.) Evidence held to 
sustain conviction of club member and officer 
for maintaining liquor nuisance.— Page v. U. S., 
41. 

«=3>238(3) <U.8.C.C.A.N.J.) Evidence not in< 
sufficient as matter of law to show liquor sold 
as ''whisky" was intoxicating,— Binger v. U. S., 
415. 
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^=s»242 (U^.C.C.A.Cal.) Possession is panish.- 
able under general penalty clause.— Page v. U. 
S., 41. 

<3==>242 (U.S.C.C.A.Mi88.) Unless specially pre- 
scribed, imprisonment not authorized for first 
offense against Prohibition Act.— Torrey v. U. 
S., 177. 

IX. SBARCHBS, SBIZURBS, AlID FOR- 
FEITURBS. 

<Ss>246 (U.S.D.C.CaJ.) Volstead Act impliedly 
recognizes right to search automobiles. — U. S* 
V. Bateman, 231. 

<3==»247 (U^.D.C.La.) Seizure of still found 
la illegal operation held not unlawful.— In re 
MobUe, 949. 

<@cs>248 (U.S.D.C.Ky.) Affidavit held insuffi* 
cient to authorize issuance of search warrant. 
—Central Consumers Co. v. James, 249. 
«=s>249 (U.S.C.C.A.S.C.) Provisions as to un- 
reasonable searches construed in light of pro- 
visions against sale, manufacture, and trans- 
portation of liquors.— Blrod v. Moss, 123. 

Search and seizure by federal officer for vio- 
lation of Prohibition Law permisBible.— Id. 
^s»249 (U.S.D.C.Cal.) Officers may, without 
warrant, stop and search automobiles for liq- 
uors.— U. S. V. Bateman, 231. 
^=:»249 (U.S.D.C.Cal.) Apparatus properly 
seized on premises by officer searching for in- 
toxicating liquors.— TJ. S. V. Camarota, 388. 

Occupant cannot avoid effect of search war- 
rant by absenting himself.— Id. 

Search warrant need not name any person. 
-Id. 

(6=>249 (U.S.D.C.FiaO Seanch warrant held 
void for insufficient description of premises. 
— U. S. V. Alexander, 306. 
<@==>249 (U.$.D.C.W.Va.) Person found with 
liquor on his person may be arrested without 
warrant and searched, and the Hquor seized and 
used as evidence.— U. S. v. Snyder, 650. 
^=»255 (U.S.D.C.Cal.) Apparatus properly 
seized on premises by officer searching for 
intoxicating liquors, and will not be ordered 
returned or destroyed.- U. S. v. Camarota, 388. 
^=:>255 (U.S.D.C.F1a.) Illicit liquor, seized un< 
der invalid search warrant, will not be returned. 
— U. S. V. Alexander. 308. 
€=^255 (U.S.D.C.La.) Seizure of still found 
in illegal operation held not unlawful, and own- 
er was not entitled to its return.— In re Mobile, 
949. 

<@=s>'255 (U.S.D.C.W.Va.) Person found with 
liquor on his person may be arrested without 
warrant and searched, and the liquor seized and 
used as evidence, and defendant is not entitled 
to its return.— U. S. v. Snyder, 650. 
^=9257 (U.S.C.C.A.S.C.) Evidence of informa- 
tion as to illegal sale of liquor held admissible 
on question of damages.— Elrod v. Moss, 123. 

Source of informer's knowledge of crime in- 
admissible.— Id. 

Invalid search warrant held admissible to re- 
fute charge of malice.— Id. 

Search warrant hM in possession of officer. 
-Id. 

Reasonable time for execution of search 
warrant held for jury.— Id. 

Citizens summoned to assist officer bound to 
respond.— Id. 



Justification for anest without warrant for 
violation of federal prohibition law held for 
jury.— Id. 

X. ABATfiMBNT AND IHJUNOTIOir. 

<5=»259 (U.8.C.C.A.Iil.) Provisions of Vol- 
stead Act for abatement of nuisance in equity 
constitutional.— Lewinsohn v. U. S., 421. 

Volstead Act prevails over general statutes 
or court rules as to time injunction may re- 
main in force.— Id, 

^=:y260 (U.8.D.C.0Ma) Common nuisancte 
same for purposes of criminal prosecution and 
injunction suit.— U. S. v. Eilert Brewing & Bev- 
erage Co., 659. 

^=»26l (U.S.D.C.N.Y.) To constitate place a 
nuisance, its unlawful use must have been with 
owner's knowledge, actual or implied.— U. S. v. 
Butler, 677. * • 

<3=s>26i (U.S.D.C.Ohlo) Single sale of liquor, 
with possession of other liquor on the premises, 
constitutes maintenance of common nuisance. — 
U. S. V, Eilert Brewing & Beverage Co., 659. 
(8=:»274 (U.S.C.C.A.IlO Complaint in injunc- 
tion suit need not allege criminal conviction.— 
Lewinsohn v. U. S., 421. 

(@==>274 (U.S.D<.C.N.Y.) Reiiuisites of bill to 
enjoin nuisance.— U. S. v. Butler, 677. 

Bill to enjoin nuisance must allege specific 
violation of statute.— Id. 

Allegations on information and belief insuffi- 
cient to warrant injunction.— Id. 
€=s>275 (U.S.C.C.A.I1I.) Not necessary in all 
cases to prove repeated sales, in order to show 
common nuisance.— Lewinsohn v. U. S., 421. 

Presumed that one ordering whisky, and pay- 
ing the price asked for whisky, received it.— Id. 
^=s>275 (U.S.D.C.Ohio) Evidence held to es- 
tablish maintenance of common nuisance. — ^U. 
S. V. Eilert Brewing & Beverage Co.. 659. 
e=>279 (U.S.C.CA.III.) Service of writ of in- 
junction held to support charge of violating in- 
junctional order.— Lewinsohn v. U. S., 421. 
<S=:9279 (U.S.C.C.A.II1.) Proceeding for con- 
tempt for violation of injunction restraining 
maintenance .of nuisance under Prohibition Act 
held criminal in nature.— Pino v. U. S., 479. 

IRRIGATION. 

See Waters and Water Courses, «=»281« 

JEOPARDY. 

See Criminal Law, «s»162-197. 

JUDGES. 

IV. DISaVAIilFlCATIOir TO ACT. 

<d=»5l(3) (U.S.D.C.Ma88.) Affidavit of preju- 
dice, not seasonably filed, and filed for delay, 
etc., did not affect judge's right to hear caae. 
—Anderson Coal Co. v. Waban Rose OoDserr- 
atories, 945. 

JUDGMENT. 

See Equity, ^=»431; Execntfon. 

For judgments in particular actions or proceed- 
ings, see' also the various specific topics. 

For review of judgments, see Appeal and Er- 
ror. 
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IV. BY DKKAl71/r. 
(A) Reavtaltes and Tftltdltr. 

«=s»M2 (U.S.D.C.S.C.) DefauU after proper 
service is admission of complaint.-— The Fire- 
stone Tire & Rubber Co. v. Marlboro Cotton 
Mills, 8l6. 

X. Ba,17ITABI.BS RBIilBP. 
<A) Nature of Remedr and Grounds. 
^s»4\9 (U.S.D.C.S.C.) Corporation not served 
held not entitled to equitable relief.— The Fire- 
stone Tire & Rubber Co. y. Marlboro Cotton 
Mills, 816. 

XIII. MBRGfiR AND BAR OF CAUSES OF 
ACTION AND DE3FBNSES. 

(C) Peraons "Wbo may Take AdTaatave of 
tbe Bar. 

«»>633 (U.8.C.C.A.Wis.) Defendant held es- 
topped to claim estoppel against plaintiffs with 
respect to failure to set up decree in another 
suit— National Brake & Electric Co. v. Chris- 
tensen, 490. 

Defendant held barred by laches from setting 
up iu^gment in Xavor of one. in privity with it. 



XIV. 



OONCLVSIVBNBSS 
TION. 



OF ADJVDICA- 



(C> Matters Conelnded. 



^s»785 (D.C.) Oonduaive in action on differ- 
ent claim only as to matters on which decision 
rendered.— Bijur v. Kennington, 313. 

XVII. FORCBI^N JVDOBfENTS. 

«=»822(2) (U.S.C.C.A.N.J.) Not entitled to 
full faith and credit as evidence against one 
not a party to it— Engelhard v. Schroeder, 341. 
<8=:»828(3) (U.S.C.C.A.N.J.) Federal court 
cannot set aside judgment of state court on 
ground of after-discovered evidence.-— Engel- 
hard V. Schroeder, 341. 

Party bound by judgment which he invoked. 
—Id. 

^!=>S2H^y (U.$.Di).Mlch.) Of state court 
against receiver on conflicting evidence is res 
judicata.— American Brake Shoe & Foundry Co. 
V. Pere Marquette B. Co.. 832. 
<$=>828(4) (U.S.D.C.MIch.) Petition held not 
to show state judgment against receiver was 
obtained by fraud.— American Brake Shoe & 
Foundry Co. v. Pere Marquette R. Co., 832. 

XX. PAYMBNT, SAHTISF ACTION, MBRGBR^ 
AND DISCHARGE. 

(e=>887 (U.S.C.C.A.Wis.) Plaintiffs held not to 
waive decree by failing to brinjc it into the rec- 
ord of another suit.— National Brake & Electric 
Co. V. Christensen, 490. 

JUDICIAL POWER. 

See Constitutional Law, ^=968-72. 

JURY. 

See Criminal Law, ^=5>663. 

II. RIGHT TO TRIAL BT JURY. 

<$==>I3(21) (U.S.C.C.A.ill.) Volstead Act not 
unconstitutional, because denying jury trial for 



violation of liquor injanctlon.— Lewinsohn y. U. 
S., 421. 

LABOR UNIONS. 

See Trade Unions. 

LANDLORD AND TENANT. 

TI. TBNANCIBS AT "VTILIi AND AT 8UF- 
FBRANCB. 

^=»I20(2) (D.C.) Notice to tenants by suffer- 
ance held sufficient under the Code.— Hayden v. 
Filippone, 829. 

UL RB-BNTRY AND RBCOVBRY OF POS- 
SBSSION BY LANDLORD. 

<d=»278y2 TNew, vol. 1 1 A Key-No. Series] 

(D.C.) Ball Act does not affect court's 
jurisdiction, but is a rule of evidence.— Hayden 
V. Filippone, 329. 

LARCENY. 

See Receiving Stolen Goods. 

II. PROSECUTION AND PUNISHMBNT. 
(B> Brldeaee. 

^=s>64(6) (U.S.C.CJK.Or.) Inference from pos- 
session of recently stolen property only arises 
wben possession unexplained.— Rossi y. U. S.r 
349. 

LEASB. 

See Landlord and Tenant. 

LEGISLATIVE POWER. 

See Constitutional Law, e=»0O-56. 

LIENS. 

See Maritime Liens. 

^s»7 (U.S.D.C.N.C.) Provision for payment of 
subcontractor following receipts of money by 
contractor held not to give equitable lien.— 
Pratt Lumber Co. v. T. H. Gill Co., 783. 

LIMITATION OF ACTIONS. 

II. COMPUTATION OF PBRIOD OF 
LIMITATION. 

(H) Coinineiio«ineiit of Action or Oth«v 
Froe«edlns. 

<gs»l27(4) (U.S.C.C.A.Fta.) Amended decla- 
ration for breach of same contract held not to 
state new cause of action.—Dominion Phos- 
pbate Co. v. Lang, 159. 

LIQUOR SELLING. 

See Intoxicating Liquors. 

LOGS AND LOGGING. 

<g==>3(l4) (U.S.C.C.A.Ma88.) Products of 
standing timber not forfeited by failure to re- 
move tbem within time fixed by contract. — 
Clark V. Aldrich, 941. 

^=»27(4) (U.S.C.CA.Aiaska) Corporation a 
^'person," within statute conferring lien for la- 
bor on logs.— McDonald-Weist Logging (3o. y. 
Cobb, 107. 
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MANDAMUS. 

I. NATURBS AND GROUNDS IN GBNS3RAI#. 

^=s>S(B) (D.C.) Statutory remedy under War 
Bisk Insurance Act is exclusive.— U. S. ex reL 
Norris v. Forbes, 331. 

MARITIME LIENS. 
I. nature:, grounds, and subjbot- 

BtATTBR IN GBNBRAL. 

(A) Under Maritime La-vr. 

«=»2 (U.S.D.C.N.Y.) Lien for supplies to for- 
eign vessel depends on law of country wh«re 
furnished, which must be pleaded and proved.— 
The Woudrichem, 668. 

<e:»I4 (U.$.D.C.Md.) Ship's agent held enti- 
tled to lien for advances.— The Ascutney, U9L 

(B) Under Statutory Provisions. 

#=5>23 (U.S.C.C.A.Pa.) A boom to replace an 
efficient one already on a dredge hM not a 
"necessary."— The Huron, 383. 

MARRIAGE. 

See Divorce; Husband and Wife. 

MASTER AND SERVANT. 

See Trade Unions.* 

I. THB RELATION. 

(C) Termination and Diackarse. 

<&»30(l) (U.8.C.C.A.N.Y.) Motive for dis- 
charge immaterial.— In re Nagel, 105. 

Arbitrary discharge unauthorized.— Id. 
<es>30(4) (U.S.C.C.A.N.Y.) Misconduct ground 
for discharge. — ^In re Nagel, 105. 

Inducing coemployee to leave ground for dis- 
charge.— id. 

<8s>30(7) <U.8.C.C.A.N.Y0 Misconduct con- 
doned by delay in discharge.— In re Nagel, 105. 

Misconduct condoned not ground for dis- 
charge.— Id. 

^=5>32 (U.8.C.C.A.N.Y.) Cause for discharge 
need not be a8Bigned.^J[n re Nagel, 105. 

III. MASTER'S LIABIIiITT FOR INJURIBS 
TO SRRVANT. 

(F) Rialcs Aaanmed hy Servant. 

4=3»216(6) (U.8.C.C.A.N.Y.) Risk of violation 
of rules by trainmen not assumed.— Lehigh 
Valley R. Co. v. Mangan, 85. 
<8=»2I9(8) (U.S.C.C.A. Alaska) Risk of de- 
fects in permanent ladder not assumed. — 
Alaska Packers' Ass*n v. Gover, 027. 

(H) Actions. 

«=>286(24) (U.S.C.C.A.AIa8ka) Negligent in- 
spection of ladder held question for jury.— 
Alaska Packers' Ass'n v. Gover, 927. 
<8=»288(I5) (U.S.C.C.A.N.J.) Assumption of 
risk by workman using defective wrench held 
for jury.— Lehigh Valley R. Co. v. Skocayla, 37a 
<9=>295(6) (U.S.C.C.A.N.Y.) Charge on as- 
sumption 01 risk by conductor held properly 
refused.— Lehigh Valley R. Co. v. Mangan, 85. 



TI. -VrORKMfSN'S C09IPBN9ATION AOTS. 

(A) Natnve and Grounds of Vaatev'a Ua- 

1>iuty. 

^=5>354 (U.8wC.C.A.Tex.) Employ^ anataining 
compensable Injury entitled to sue wrongdoer. 
—Orange Ice, Light & Water Co. v. TexaB 
Compensation Ins. Co., 8. 
^=>354 (U.&IXCwWyo.) Compensation for in- 
juries held bar to recovery against wrongdoer. 
—Weber v. Chicago & N. WTBy. Co., 2^ 

(O) ProceedlncB. 

<d=»304i/2 rN«w, vol. 6AKey»No. Series] 

(U.S.C.C.A.Tex.) Cause of action against 
wrongdoer for compensable injuries within Tex- 
as statute not abated by eioploy^'s death.-^ 
Orange Ice, Light & Water Co. v. Texas Com- 
pensation Ins. Co., 8. 

MIUTABY LAW. 

See Army and Navy. 

MINES AND MINEBAIia. 

I. PCBUO mNBBAI< liANDfl. 

(B) Loeatlon and Aeaulattlon of Claiaw. 

<8=s>3l(2) (U.S.C.C.A.Wash.) 'T^iacovery vein" 
determines the end and side lines of daim.— 
Northport Smelting ^ Refining Co. v. Lone 
Pine -{Surprise ConsoL Mines Co., 719. 

n. TITUB, CONVBYANOBS, AND CON* 

TRACTS. 
(C) lieases, Lileenaea, and Contraeta. 

^=s>73Y2 (U.S.C.CJV.Ky.) Lease for ''as lon^ 
as gas and oil is found in paying quantities" 
construed.— Union Qas & Oil Co. v. Adkins, 
854. 

Lessee's determination as to paying quanti- 
ties of oH is not conclusive.— Id. 

Inadequacy of shipping facUities considered, 
in determining whether oil is produced in pay- 
ing quantities, as aftecting term of 'lease.— Id. 



kins 854 

<8=»^8(7)' (U.S.C.C.A.Ky.) BMdence held not 
to show production of oil in paying quantities. 
—Union Gas & Oil Co. v. Adkins, 854. 
Evidence held to show abandonment of lease.. 

MINORS. 

See Infants. 

MORTGAGES. 

X. FORECLOSURB BT ACTION. 
(I) Judgment or Decree and Sbcecvtton. 

<&=»497(1) (U.S.C.C.A.FIa.) Foredosure after 
failure to assert defense making voidable is 
conclusive.— Producers* Naval Stores Co. v. 
McAllister, IS. 

MUNICIPAL CORPORATIONS. 

See Counties; Schools and School Districts; 
Street Railroads. 

NATURALIZATION. 

See Aliens, $=»62. 
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NAVIGABLE WATERS. 

See Wharves. 

NEGLIGENCE. 

See Master and Servant, «=>216-296; KaU- 
roads, e=»275-282. 

I. ACTS OR OMISSIONS GONSTITTJTINO 
NBGLIGBNCB. 

(B) Danfreroua Subatancea^ Madtineryy 
and Otlier Inatramentalities. 

«=s>23(2) (U.S.C.C.A.NJ.) Injury to chUd 

Slaying with street railway car truck held neg- 
gent— Public Service Ry. Co. v. Wursthom, 
408. 

(G) Condttlon and Use of Land, Bnlldtnssy 
and Otber Strnctnres. 

<8=s:>32(l) (U.S.C.C.A.N.J.) Care required of 
landowner under common law of New Jersey.— 
New Jersey Public Service Ry. Co, v. Wurst- 
hom, 408. 

II. PROXIMATB GAUSB OF INJURY. 

«=s>58 (U.S.C.CJK.N.Y.) Proximate cause of 
injury defined.— Salsedo v. Palmer. 92. 
(8»60 (U.S.C.C.A.N.Y.) "Proximate cause" 
and "remote cause" distinguished. — Salaedo t. 
Palmer, 92. • 

IV. AGTION9. 

(B) BTidenoe. 
^122(1) (U.S.C.C.A.III.) Contributory neg- 
ligence affirmative defense.— IViaher v. Chicago. 
M. & St. P. Ry. Co., 431. 

(G> Trtal, Jailarment and Revieipr. 

<&=»I36(26) (U.8.C.C.A.III.) Contributory neg- 
ligence question for jury.- Maher v. Chicago, 
M. & St. P. Ry. Co.. 431. 

NEGOTIABLE INSTRUMENTS. 

See Bills and Notes. 

NEW TRIAL. 

See Criminal Law, ^=s>0l0-925%. 

I. NATURB AND SCOPES OF REMBDT. 

^s»S (U.S.C.C.A.La.) Denial of new trial rests 
vdthin the discretion of the court.— McCarroU 
V. Newsham, 4. 

OBLIGATION OF CONTRACTS. 

See Constitutional Law, ^s»143-171. 

OFFICERS. 

Sep Attorney General: Judges; Public Service 
Commissions; Receivers. 

PARENT AND CHILD. 

See Adoption; Lifanta. 

PARTIES. 

For parties on appeal and review of rulings as 
to parties, see Ai^peal and Error. 

For parties to particular proceedixi^s or instru- 
ments, see also the vanous specific topics. 



PARTNERSHIP. 

I. THS3 REIiATIOlf. 
(A) Creation and Reaaisttes. 

^s>2 (U.S.C.C.A.Maas.) Governed by Ameri- 
can law as to American members and busineiMk 
—Mayer v. Garvan, 27. 

VII. DISBOIiVTIOV, SBTTIiSSMBNT, AND 
ACCOUNTING. 

(A) Gaaiiea of Dlaaolntflon. 

<d=»26l (U.$.C.CjA.Mas8.) Executory agree- 
ment to dissolve partnership with enemy in 
contemplation of war is invalid.— Mayer v. 
Garvan, 27. 

Act of enemy partners cannot raise implied 
agreement, which they could not make.— Id. 
^=s»268 (U.S.C.C.A.MaS8.) War dissolves par- 
nership with enemy subjects.— Mayer v. Gar- 
van, 27. 

(B> Riirlita, Powers, and Liabilities after 
Dlasolntlon. 

^=>282 (U.S.C.C.A.Mas8.) American partner 
has lien on assets of foreign firm.— Doayer ▼. 
Garvan, 27. 

PATENTS. 

II. PATESNTABILmr. 
(A) Invention. 

«3>20 (U.8.D.C.N.Y.) Making a thing in one 
piece that was before in two pieces does not 
give patentability.— Oordley r. Richardson Cor- 
poration, ess, 

«=>25 (U.S.C.C.A.N.Y.) To produce better 
operating mechanism is not invention.— Muser 
V. Bell, 904. 

aE:s>26(l) (U.8.D.C.Md.) Real combination of 
old things essential to invention.-^ross T. 
Frank S48 

«s>26(:2) (U.S.C.C.A.N.Y.) To constitute in- 
vention in combination of old elements, the re- 
sult must be produced by the cotnbination.— 
Muser v. Bell, 904. 
^=:>26(2) (D.C.) Assembling old elements to 

groduce new result may be invention.— In re 
lusterer, 833. 

Assembling elements from two old devices to 
operate in same manner as one of them is not 
invention. — Id. 

^=»26(2) (D.C.) Combination of three types 
of tire dianging^devices in one wheel held in- 
vention. — In re Prescott, 690. 
^s»36 (U.8.D.C.Pa.) Mere commercial success 
not evidence of invention.— Johnson v. Lit 
Bros.. 279. 

«s>36(D.C.) Doubt as to patenUbility resolv- 
ed in favor of invention.— In re Kusterer. 333. 
^s»36 (D.C.) Doubt as to invention is resolv- 
ed in favor of applicant.— In re Prescott, 690. 

(O) utility. * 

€=s>46 (U.8.C.C.A.N.Y.) Not inoperative, 
though possessing no practical utility.— BJlec- 
tro-Dynamic Co. v. U. 8. Light A: Heat Corpo- 
ration, 80. 

(D) Antieipation. 

®=s>54 (U.8.D.C.N.Y.) Abandoned experiment 
not part of prior art— American Metal Cap Co. 
V. Anchor Cap & Closure Corporation, 670. 
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€=»66 (D.C.) OlaimB for cement for veneer- 
ing held not anticipated by general statements 
in earlier patent.— In re Haskell, 326. 
^=>66 (D.C.) Rejection of claims as obvious 
changes of construction i^der previous patent 
affirmed.— In re Keller, 395. 

III. PERSONS ENTITLKD TO PATENTS. 

<g=»90(5) (U.S.C.C.A.N.Y.) **Reduction to 
practice."— Curtiss Aeroplane & Motor Cor- 
poration V. Janin, 454. 

Application as redaction to practice.— Id. 
^=:»9I(I) (D.C.) Junior appbcant has burden 
of proof in interference proceeding.— Chulman 
V. De Voe, 585. 

^:=»91(l) (D.C.) Joint invention presumed 
from joint application.— Clement v. McQuarrie, 
587. 

^=991(4) (D.C.) Evidence held to show jun- 
ior party to interference was first to conceive 
invention.— Baus v. Copony, 315. 
^=s>91(4) (D.C.) Evidence field to show one 
party to interference did not conceive essential 
feature of invention. — Dosenbacb v. Webster, 
395. 

<@=>9l(4y (D.C.) Evidence held to show prior 
conception of invention in issue.— Dosenbacb 
V. Webster, 397. 

#=:»9I(4) (D.C.) Evidence held to show joint 
invention by joint applicants. — Clement v. Mc- 
Quarrle, 587. 

Evidence held to show diligence by prior in- 
ventors. — Id. 

^s»92 (D.C.) Objection joint applicants did 
not show joint conception is technical.— Cle- 
ment v. McQuarrie, 587. 

IT. APPLICATIONS AND PROCBSSDINGS 
THEREON. 

e==>l01 (U.S.C.C.A.N.Y.) Claim must be for- 
tified by disclosure.— Electro-Dynamic Co. v. 
U. S. Licht & Heat Corporation, 80. 
^s:»l06(2) (D.C.) No inconsistency between 
preliminary statement and testimony showing 
earlier experimental operation.— Baus v. Cop- 
ony, 315. 

€=^109 (D.C.) Joint application held reduction 
to practice by sole inventor. — Bijur v. Kenning- 
ton, 313. 

€s»ll2(3) (U.S.D.C.Md.) Presumption of nov- 
elty lessened when anticipating patent not cited. 
—International Flatstub Check Book Co. v. 
Young & 'Selden Co. of Baltimore City, 835. 
^=» 112(4) (D.C.) Decision in another case 
held not res judicata, when matter not involved. 
—Bijur V. Kennington, 313. 
€=9112(4) (D.C.) Issuance of patent gives no 
advantage in interference between co -pending 
applications.— Dosenbacb v. Webster, 397. 
<3=>M2(5) (U.S.D.C.N.Y.) Changes requinng 
only skilled mechanic not patentable.— Cordley 
V. Richardson Corporation, 683. 
<®=»113(1) (D.C.) Decision of Court of Ap- 
peals in another case adhered to, when facts 
the same.- Bijur v. Kennington. 313. 
^==>I13(7) (D.C.) Concurrent decisions of 
Patent Ofiice tribunals not disturbed, unless 
clearly wrong.— Bijur v. Kennington, 313. 
^=3>II3(7) (D.C.) Judgment of ofiice tribunals 
on question requiring knowledge of drawings 
is entitled to great weight— Chnlman v. De 
Voe, 585. 



Concurrent findings of three tribunals as to 
priority not reversed unless clearly wrong.— Id. 
^=>\\3(7) (D.C.) Decision of three office tri- 
bunals sustained unless clearly wrong.— Cle- 
ment V. McQuarrie, 587. 

Diligence is a question of fact.— Id. 
^=s»113(7) (D.C.) Concurrent decisions of 
three Patent Office tribunals sustained. — Con- 
very V. Brucker, 1019. 

^=s>113(8) (D.C.) Applicant limited to 1 claim 
out of 16.— In re Prescott, 590. 
<S=s>ll4 (U.S.C.C.A.N.Y.) Suit in equity to ob- 
tain i^atent.— Curtiss Aeroplane & Motor Cor- 
poration V. Janin, 454. 

«s»ll4 (U.S.C.C.A.N.Y.) Claims, to be inter- 
fering, must be substantially identical.— Inter- 
national Signal Co. v. Vreeland Apparatus CJo., 
468. 

Suit for interference maintainable only where 
patents disclose invention. — ^Id. 

Patentability of improvement not subject of 
interference suit.— Id. 

V. REQUISITES AND VALIDITY OP L.ET- 
TBRS PATBNT. 

^=s»l20 (D.C.) Assignee of two applications is 
bound by election to take patent with narrow 
claims reading on other disclosure. — In re Dnn- 
bar, aS4. 

VII. REISSUES. • 

<©=:> 138(1) (D.C.) Exception to limitation for 
application for reissue only made where dela/ 
is unavoidable.— In re Mammert, 899. 

XI. REGULATION OF DEALINGS IH PAT- 
ENT RIGHTS AND PATENTED 
ARTICLES. 

^3»222 (U.S.C.CJ^.lRd.) Ownei; held preclud- 
ed from recovery by failure to mark patented 
article.— Ford Motor Co. v. K. W. Ignition Co.. 
373. 

^s>222 (U.8.C.C.A.Pa.) Mark on patented ar- 
ticle must state day of patent issue. — Franklin 
Brass Foundry Co. v. Shapiro & Aronson, 435. 

Notice of infringement of article not mark- 
ed must be as specific as required statutory 
mark; "due notice." — Id. 

'^Damages " in Rev. St. f 4900 (Comp. St i 
0446), includes profits.— Id. 

XII. INFRINGEMENT. 
(A) What Constitutes InfrlnaremeMt. 

^235 (U.S.D.C.N.Y.) Giving part an addi- 
tional function does not avoid infringement.— 
Palmer v. B. Z. Waist Co., 530. 
^s>236 (U.S.D.C.MiL) Infringement not avoid- 
ed by putting hinge of check book at top. in- 
stead of left side, unless left side hinge is ele- 
ment of patent. — International Flatstub Check 
Book Co. V. Toung & Selden Co. of Baltimore 
City. 835. 

^=s>237 (U.S.D.C.N.Y.) Infringement not avoid- 
ed by substituting equivalent.— Palmer v. E. Z. 
Waist Co.. 530. 

«=s>243 (U.S.C.CA.N.Y.) Combination claim 
not infringed, except by substantially the same 
elements functioning co-ordinately in the same 
way.— Electro -Dynamic Co. v. U. S. Light & 
Hent Corporation, 80. 

e=»26l (U.S.C.C.A.Iail.) Owner heid estopped 
by acquiescence in manufacture of patented ar> 
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tide by defendant.- 
IgDition Co., 373. 

(C) Svlta In Bauity. 

<S==>288 (U.S.D.C.in.) Jnriadlction In district 
of infringement does not depend on actual in- 
fringement.— I. T. S. Rubber Co. t. U. S. Rub- 
ber Co.. 975. 

Suit for second infringement ot same patent 
may be brought in district different from first 
suit.— Id. 

<£»=>288 (U.S.D.C.Mioh.) AUegation defendant 
maintained field office does not show established 
place of business. — Winterbottom v. Casey, 847. 
<e=>3IO(7) (U.S.C.C.A.Ma8S.) Pleading in in- 
fringement suits.— Troy Laundry Machinery 
Co. V. International Kqnipment Co., 891. 
<&=>3I2(I) (U.S.D.C.N.Y.) Burden of appor- 
tioning profits on accounting held on infringer. 
— Vandenburgh v. Concrete Steel Co., 607. 
<P!=>3I2(3) (U.IS.D.C.III.) Evidence held to 
"how defendant's heel lift performed same 
functions as plaintiff's.— I. T. S. Rubber Co. v. 
U. S. Rubber Co.. 975. 

<&=>3I7 (U.S.D.C.N.Y.) Right to injunction not 
defeated by discontinuance of infringement. — 
W. A. Schleit Mfg. Co. v. Syracuse Radiator 
Co., 305. 

<®=»3I8(5) (U.S.C.C.A.N.Y.) Interest on recov- 
ery for infringement runs from date of master's 
report- Vandenburgh v. Concrete Steel Co., 
607. 

/?=>322 (U.8.C.C.A.Pa.) Where no infringe* 
ment is found prior to filing of bill, therp can 
he no accounting for damages or profits.— 
Franklin Brass Foundry Co. v. Shapiro & Aron- 
son. 4.^. 

<&=>327 (U.S.D.C.in.) Suit not dismissed on 
plea of res indicata whi'^h cnP»iot be dptermined 
without evidence.— T. T. S. Rubber Co. v. U. 
S. Rubber Co.. 975 

Decree findina: infringement is conclusive in 
s.ccond suit between same parties concerning 
deferent device only as to matters actually de- 
rided.— Id. 

Former decree held not conclusive as to max- 
imum scope of piflintiff's pntents.— Id. 

Decision in another circuit as to scope of 
patent not directly involved will be followed, 
so far as dcf^r convictions permit.— Id. 
^s»327 (U.S.n.C.Pa.) On question of validity 
court, if possible, should follow prior decisions. 
—Johnson v. Lit Bros., 279. 

XIII, DECISIONS ON THF5 VAI.fI>TTY. COW- 

STRrCTIOW, AND INPRINGRMENT 

OP PARTICULAR PATRNTS. 

«=»328. 

United States. 

0BI6INAL. 

780,066. Vending device, held void (C. 0. A. 

111.) 278 F. 512. 
803,684. Audion, claim 1, held valid and in- 
fringed, claim 37, held not infringed 

(D. C. Del.) 278 F. 628. 
814,786. Talking machine, claim 42. held not 

infringed (O. C. A. Mich.) 278 F. 

445. 
814,848. Talking machine horn, claims 7 and 

11. held not infringed (C. C. A. 

Mich.) 278 F. 445. 



873,680. Railroad track spvaying apparatus, 
claims 5 and 8, held anticipated and 
invalid (C. C. A. N. J.) 278 F. 520. 

878,995. Fabric twining machine, held valid 
and infringed (D. O. N. Y.) 278 F. 
530. 

973,200. Union garments, held void (D. C. Pa.) 
278 F. 279. 

1,019,482. Method and means of charging stor- 
age batteries, claims 1-4, 7, and 8, 
held not infringed (C. C. A. N. Y.) 
278 F. 80. 

1,054,677. Improvements in coolers for liquids, 
held invalid (D. C. N. Y.) 278 F. 
683. 

1,061,915. Spark plug, held not to involve in- 
vention (C. C. A. Pa.) 278 F. 613. 

1,079,238. Bottle cap. held not anticipated, 
valid and infringed (D. C. N. Y.) 
278 F. 670. 

1,125»229. Filler tube cap for automobile radi- 
ators, held void (C. C. A. Mich.) 
278 F. 881. 

1,131,738. Evaporator, claim 8, held void (C. 
C. A. N. J.) 278 F. 703. 

1,174,525. Draft regulator for water heaters, 
held not anticipated, valid, and 
infringed (D. C. N. Y.) 278 F. 306. 

1,207,142. Washing machine, held void (C. O. 
A. N. Y.) 278 F 904 

1,218,999. Dryingapparattis. held void (O. 0. 
A. Mass.) 278 F. 891. 

1,224380. Electric switch and fuse box. held 
not anticipated, valid and infring- 
ed (D. C. N. Y.) 278 F. 666. 

1,232,073. Cigarette case, held valid and in- 
fringed (D. C. R. I.) 278 F. 385. 

1,239,852. Radio telegraphy, held not void (C. 
C. A. N. Y^) 278 F. 468. 

1,242,669. Mechanism for operating wringer, 
held void (O. C. A. N. Y.) 278 F. 
904. 

1,245,166. Radio* telegraphy, held not void (C. 
C. A. N. Y.) 278 F. 468. 

1,281,019. Union garments, held void (D. C, 
Pa.) 278 F. 279. 

1.298,346. Union garments, held void (D. O. 
Pa.) 278 F 279 

1,307,708. Checic hook, 'held* not limited ard 
anticipated (D. C. Md.) 278 F. 
8.35. 

1,312,910. Hydro-aeroplane, granting of cl>»im 
8 held erroneous (C. C. A. N. Y.) 
278 F. 454. 

1,.380,058. Automobile lamn. claim 3. held void 
(D. C. Md.) 278 F. 846. 

REISStnSD. 

14,049. Flexible heel lift, claims 5 to 9. held 
infringed (D. C. 111.) 278 F. 975. 

PAYMENT. 

See Subrogation. 

PENALTIES. 

I. NATURE AND GROUNDS, AND EXTENT 
OP LIABILITY. 

<&s»| (U.S.C.C.A.La.) "Tax" and "penalty" 
distinguished.— Fontenot v. Accardo, 871. 
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PERJURY. 

I. OFFSIVSKS AND RESPONSIBILITY 
THBRBFOR. 

^s»IO (U.8.C.C.A.Iil.) Form of oath immateri- 
al.-Holy V. U. S., 521. 

li. PROSBCUTION AND PVNISHMfilNT. 

«=s»34(l) (U.S.C.C.A.III.) Conviction may be 
based on testimony of single witness, supported 
by documentary evidence.— Holy v. U. S., 521. 

PERPETUITIES. 

^==>8(l) (D.C.) Rule not applicable to charita- 
ble gift, with no intervening gift.—Washington 
Loan & Trust Co. v, Hammond, 569. 
<&=»8(7) (D.C.) Charitable bequest for special 
purpose is within statute exempting from per- 
petuities.— Washington Ijoan & Trust Co. t. 
Hammond, 569. 

PILOTS. 

^=92 (U.S.C.C.A.N.Y.) Tug master on vessel, 
directing course in attempt to follow tug, is 
"pilot."— The Maren Lee, 918. 

PLEADING. 

For pleadings in particular actions or proceed- 
ings, see also the various specific topics. 

For review of rulings relating to pleadings, see 
Appeal and Error. 

II. DECLARATION, COMPIiAINT, PE2TI- 

TION, OR STATBMBNT. 

^3»49 (U.8.D.C.Pa.) Action for breach of 
• warranty must proceed on definite theory.— 
Camden Forge do. v. National Sales & Trad- 
ing Co., 310. 

III. PliEA OR ANSIV^ESR, CROSS-COM- 
PLAINT, AND AFFIDAVIT OF 

DESFKNSB. 

(B) Dilatorr Pl«a« and Matter In Abate- 
ment. 

<^=»l{\ (U.S.C.C.A.II1.) Refusal to dismiss 
proper, where defendants did not show proceed* 
ings in other action, or that it involved the 
same land.— Franzen v. Chicago, M. So, St. P. 
By. Co., 370. 

(F) Allldavtt of Defense or at Merits. 

«s»l55 (D.C.) Affidavit of defense, stating 
what defendant expects to prove, is insufficient. 
— MoUoy V. Kellogg, 1015. 

V. DBMURRBR OR BXCBPTION. 

<S=»I93(6) (*U.S.D.C.Wyo.) Petition hel^ de- 
murrable for misjoinder of plaintiffs.— McKas- 
son V. Union Pac. R. Co., 308. 
<&=>I93(8) (U.S.C.C.A.Fia.) Erroneous cli^im 
for damages does not make declaration demur- 
rable. — Dominion Phosphate Co. v. Lang, 159. 
<®=>I98 (U.S.D.C.Wyo.) Petition by joint plain- 
tiff which fails to state a cause of action as to 
one held demurrable.— McKasson v. Union Pac. 
R. Co., 303. 

XI. MOTIONS. 

<@==>348 (D.C.) Affidavit of defense viewed in 
most favorable light before rendering summary 
judgment.— MoUoy v. Kellogg, 1015. 



<®8>355, (U.S.D.C.N.Y.) Separate defenses 
questioning sufficiency of complaint and juris- 
diction of court stricken on motion. — ^Banco 
Nacional Ultramavino ▼. Newton, 207. 
^=»359 (U.8.D.C.N.Y.) Separate defenses al- 
leging that complaint did not show acts done 
under color of office stricken as sham.— Banco 
Nacional Ultramarino v. Newton, 207. 
<S=»360(4) (U^.C.C.A.111.) Sntry on striking 
affidavit of defense for amount therein admit- 
ted leaving suit to proceed as to balance held 
authorized.— Supreme Council, Catholic Benev. 
Legion, v. Gallery, 500. 

XIII. DESFECTS AND OBJECTIONS, ^ViTAIV* 

BR, AND AIDBR BY TBRDICT OR 

JCDGMBNT. 

«»426(l) (U.S.C.C.A.III.) Objection to entry 
of judgment for amount admitted, because no 
affidavit of defense then on file, waived by pro- 
ceeding without ob^'ection. — Supreme Council^ 
Catholic Benev. Legion, v. Gallery, 500. 
<S=9427 (U.S.D.C.Pa.) Failure to plead waiver 
immaterial, where evidence is admitted without 
objection.— Houck v. Seaboard Fuel Corpora- 
tion, 686. 

PRACTICE* 

For practice in particular actions and proceed- 
ings, sec the various specific topics. 

PRESCRIPTION. 

See Limitation of Actions. 

PRINCIPAL AND AGENT. 

See Attorney and Client; Brokers. 

III. RIGHTS AND lilABILITIBS AS TO 

THIRD PBRSONS. 

(A> Poire ra of Airent. 

«=s>103(5) (U.S.C.C.A.Pa.) Inspector agreed 
on in contract held- i^ot agent of buyer to ac- 
cept delivery.— Hirsch T. Isaac Joseph Iron 
Co., 924. 

PRINCIPAL AND SURETY. 

II. NATURB AND BXTBNT OF LIABII<ITY 
OP SITRBTY. 

<S=»59 (U.S.C.C.A.Wyo.) That surety is com- 
pensated cannot affect his liability.— Bench 
Canal Drainage Dist. v. Maryland Casualty 
Co., 67. 

III. DTSCHARGB OF SITRBTT. 

€s»100(3) (U.S.C.C.A.Wyo.) Material altera- 
tion of plans of work after contract held to re- 
lease contractors* surety. — ^Bench Canal Drain- 
age Dist. V. Maryland Casualty Co., 67. 
<S=»1I7 (U.S.C.C.A.Wyo.) Excess payments 
held to release contractor's Biirety.-~Bench 
Canal Drainage Dist. v. Maryland Casualty 
Co., Q7. 

IV. RBMBDIBS OF CRBDITORS. 

<Ss»l49 (U.S.C.C.A.N.J.) Provision of bond 
limiting time for bringing action against surety 
held valid.— John M. Kelley Contracting Co. v. 
U. S. Fidelity & Guaranty Co., 345. 

Right of action on bond held to have accrued 
on default of principal.— Id. 
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V. BIQHTS AND RBMBDIES OF S17RBTY. 
(A> An to Creditor. 

^sa-ieQ (U.S.D.C.N.C.) Ck>Dti:^ctor'a suretfir 
held to have contractual right to have reserved 
percentages applied in payment, of claims for 
which it was liable.— Pratt Lumber Ca v. T. H 
GiU Co., 783. 

(B) An to principal. 

^=:>I75 (D.C.) Evidence held to show stock 
was deposited on condition not accepted by su- 
rety.— Equitable Surety Co. v. National Capital 
Bank of Washington, D. C, 1002. 

PROSTITUnON. 

^s>3 (U.S.C.C.A.MO.) Indictment for Mann 
Act TieU sufficient.— Thorn v. U. 9., 932. 
^=94 (U.&C.CJV.MO.) Evidence held not to 
sustain conviction for violation of Whit« Slave 
Traffic Act.-^Thom v. U. S., 932. 

PUBLIC LANDS. 

See Mines and Minerals, ^=»31. 

PUBUC I^SRVICE COMMISSIOKS. 

^==>7 (U.S.D.C.Ga.) Value of franchise held 
properly excluded in fixing rates for a public 
utility.— Georgia Ry. & Power Co. v. Railroad 
Commission of Georgia, 242. 

Valuation of physical property.— Id. 

Past earnixi^s are not an element to be con- 
sidered in fixing future rates.— Id. 

Income tax not allowable as an expense.— Id. 
^=s>23 (U.S.D.C.Qa.) Action reviewable by 
federal court only on constitutional grounds. 
---Georgia Ry. & Power Co. v. Railroad Com- 
mission of Georgia, 242. 

PUBLIC SERVICE CORPORATIONS. 

See Carriers: Raihroads; Street Railroads; Tel- 
egraphs and Telephones. 

RAILROADS. 

See Street Railroads. 

I. CONTROIi AND RBOVLATIOlf IN GBN- 
ERAI/. 

^=»5i/2 [New, vol. 6A/Key.No. Series] 

(U^.D.C.Ohte) Company suable for in- 
juries occurring prior to federal control.— San- 
doval V. Davis, 968. 

Director General's circular intended to bar 
suit for soldier's injuries.— Id. 

X. OPBRATION. 

(D) Injuries to lilcenseeii or Trespasserii 
In General. 

€s»275(l) (U^.C.C.A.III.) Duty to deliver car 

reasonably safe.— Maher v. Chicago, M. & St. 

P. Ry. Co.. 431. 

<g=s>279 (U.S.C.C.A.III.) Defective car door 

proximate cause of injury.— Maher v. Chicago, 

M. & St. P. Ry. Co., 431. 

<&=s>282(2) (U.S.C.C.A.III.) Variance between 

pleading and proof as to consignee's work when 

injured held not fatal.— Maher v. Chicago, M. 

& St. P. Jly. Co., 431. 

Variance between pleading and proof as to 
cause of fall of car door held not fatal.— Id. 



<8»282(9) (U.8.CX^.tlL) Negligence in fail- 
ing to furnish reasonably sale car held for jury. 
-Xiaher v. Chicago. M. k St. P. Ry. Co., 431. 
Contributory negligence of consignee held 
question for jury.— Id. 

RECEIVERS. 

n. APPOINTMENT, ftUALIFIOATION, AND 
TkNITRB. 

<3=»38 (U.S.C.C.A.Cal.) Appointment of receiv- 
er for steamship held within discretion of court, 
on facts shown.— Norsk Hydro-Blektrisk Kvael- 
stof Actieselakab v. California & O. S. S. Co., 



IV. MANAGEMBNT and DISPOSITION OF 
PROPBRTY. 

(A) Adnifnistmtlou In General. 

<S==>dl (U.S.D.C.N.Y.) Not instructed to disaf- 
firm lease, because not as profitable as it might 
be, where there will be no loss to corpus from 
carrying it out.— American Brake Shoe & Foun- 
dry Co. V. New York Rys. Co., 842. 

Time for adoption of leases may be extended 
without notice.— Id. 



(B) Snpervisfon 



and Insir actions 
Oovrt. 



o< 



^=sy\\2 (U.S.D.C.N.Y.) Proper to apply for in- 
structions as to disa'ffirmance of covenants of 
lease.— American Brake Shoe & Foundry Co. v. 
New York Rys. Co., 842. 

(D) Sale and CfinTe^raaQe or Redelivery 
of Property. 

(S=:»139 (U.&C.O. A.Del.) Order setting aside 
sale in four lots held proper.— Robert J. Metz* 
ler, Inc., v. Wyoming Nat Bank, 620. 

T. ALLO-WANCB AN|> PAYMBNT OF 
CIjAIMS. 

<&s>l52 (U.S.C.C.A.N.Y.) Seller, shipping 
goods and forwarding bill of lading before re- 
ceivership, not entitled to payment in full. — 
Johnston v. Emerson Phonograph Co., 179. 
<e=B>t58(2) (U.8.D.C.N.Y.) General manager of 
corporation is not '^mechanic," 'Vorkingman," 
or "laborer," entitled to preference; **em- 
ployee."— Van Vlaanderen v, Peyet Silk Dyeing 
Corporation, 093. 

<S=»158(2) (U.S.D.C.N.Y.) Only those per- 
forming manual labor are entitled to preference 
for wages; "employee."— Stanley Works v. 
Gourland l^pewriter Mfg. Co., 995. 

Bankruptcy Act held not applicable in deter- 
mining preference of laborers against receiver. 
—Id. 

Till. FOREIGN AND ANCILIiARY RBGBIV- 
BRSHIPS. 

^=s>209 (U.S.D.C.N.C.) Court in which ancilla- 
ry suit pending may protect resident creditors. 
—Pratt Lumber Co, v. T. H. Gill Co., 783. 

RECEIVING STOLEN GOODS. 

^»2 (U.8.C.C.A.0r.) Not offense against 
United States, unless stolen stamps were its 
property.— Rossi v. U. S., 349. 
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RECORDS. 

See Appeal and Error, ^=»499-717; Criminal 
Law, <S=s>109a-1124. 

REFERENCE. 

III. RBPORT AND FINDINGS. 

^s>IOO(2) (D.C.) Exceptions to subordinate 
finding unavailing, after admission of ultimate 
finding.— Weinstem v. Julius Lansburgh Furni- 
ture & Carpet Co.. 580. 

Exceptions may be taken only to items found 
by auditor.— Id. 

^=s> 100(7) (D.C.) Failure to except to audi- 
tor's findings admits they are correct.— Wein- 
stein V. Julius Lansburgh Furniture & Carpet 
Co., 580. 

REMOVAL OF CAUSES. 

I. POIIVBR TO RBMOYS AND RIGHT OF 
RBMOVAIi IN GBNBRAL. 

<&=:>I7 (U.S.D.C.N.Y.) Defendant loses right of 
removal by appearing and filing answer in state 
court.— Paolicelli v. Samuels, 629. 

VIII. PROCEEDINGS IN CAUSE AFTER 
REMOVAI<. 

«=s>l 14 (U.S.D.C.N.Y.) CSause comes to federal 
court in same condition as when petition for re- 
moval was filed.— Henry M. Day & Co. v. 
Schiff, Lang & Co., 533. 

REVENUE; 

See Taxation." 

REVIEW. 

See Appei^ and Error. 

RISKS. 

See Master and Servant ^=s>216-219. 

ROADS. 

See Highways. 

SALES. 

See Vendor and Purchaser. 

I. RECtUISlTBS AND VALIDITY OF CON- 
TRACT. 

<®=»23(3) (U.S.C.C.A.Ind.) Order for weekly 
shipments held accepted by conduct.— Lang & 
Gros Mfg. Co. V. Ft. Wayne Corrugated Paper 
Co., 483. 

^=»32 (U.S.C.CA.Tex.) Contract made by 
correspondence cannot be avoided by insisting 
on different terms in formal written contract. 
— Norris. Inc.. v. M. H. Reed & Co., 19. 
<$=»50 (U.S.C.C.A.Wi8.) Failure to assert in- 
validity as reason for not filling orders held not 
to waive right to set up invalidity.— Interstate 
Iron & Steel Co. v. Northwestern Bridge & 
Iron Co., 50. 

II. CONSTRUCTION OF CONTRACT. 

«=>58 (U.S.C.C.A.WI8.) Written portions pre- 
vail over formal printed provisions.— Interstate 
Iron & Steel Co. v. Northwestern Bridge & 
Iron Co., 50. 

Terms "buy" and "sell" not given ordinary 
signification, when contract shows subject of 
contract was to be manufactured.— Id. 



«a>62 (U.&C.C.A.Pa.) Contract held entire.— 
Hirsch v. Isaac Joseph Iron Co., d24. 
^^s'jg (IJ.S.C.C.A.IiL) Buyer of coal held to 
have right to change destination of shipments. 
— Wickham & Burton Coal Co. v. Evans Coal 
Co., 506. 

€|c»8l(l) (U.&G.C.A.Pa.) Statement seller 
could deliver within stated time is not agree- 
ment to do 80.— Kramer v. Harach, 860. 
<ds»8l(5) (U.S.C.C.A.Wto.) Provision requir- 
ing buyer to make periodical specificaiiona of 
requirements is material.— Interstate Iron & 
Steel Co. Y. Northwestern Bridge & Iron Co., 
50 

«::^85(2) (U.8.C.C.A.iml.) Offer "subject to 
market conditions remaining unchangea* refers 
to time of acceptance. — Lang & Gros Mfg. Co. 
V. Ft. Wayne Corrugated Paper Co., 483. 

Inability to purchase supplies to fill order 
must be shown at date of acceptance.— Id. 
(8=>87(2) (U.S. CCA. I nd.) Evidence as to 
trade meaning or expression held immaterial. — 
Lang & Gros Mfg. Co. v. Ft. Wayne Corrugat- 
ed Paper Co., 483. 

III. MODIFICATION OR RKBCIBSION OF 
CONTRACT. 

(A) By Asrreeiaent of Parties. 

^=>9\ (U.S.CCA.Wi8.) Provision of contract 
for automatic cancellation of tonnages not 
specified as required held not mere option for 
protection of seller. — Interstate Iron & Steel 
Co. V. Northwestern Bridge & Iron CJo., 60. 
^=993 (U.S.CC.A.Ind.) Evidence held not to 
show abandonment by buyer.'Lang ft Gros 
Mfg. CJo. V. Ft. Wayne Ck>rrugated Paper Co., 
483. 

IT. PERFORMANCES OF CONTRACT. 

(C) DellTery and Acceptance of Goods. 

€=»153 (U.S.CCA.Fia.) Tender of delivery 
unnecessary after repudiation by other party. 
—Dominion Phosphate Co. v. Lang, 158. 
«e:»I62 (U.S.CG.A.N.Y.) C. i f. sale to be ex- 
ejcttted by delivery of title documents, and not 
physical delivery of goods.— Harper v. Hocfa- 
stim, 102. 

Contract held a c. 1. f.^sale, and not perform- 
ed by tender of property, notwithstanding pro- 
vision as to insurance. — Id. 
^=:»164 (U.S.CCA.Pa.^ Buyer not required to 
accept partial performance of entire contract.— 
Hirsch v. Isaac Joseph Iron Co., 924. 
^=s>\72 (U.S.CCA.Ind.) Impossibility of per- 
formance because of war held not shown. — 
Lang & Gros Mfg. Co. v. Ft. Wayne Corrugat- 
ed Paper Co., 483. 

Correspondence held not to show final eon- 
tract was limited to six months.— Id. 
^=»I73 (D.C) Buyer, breaking contract, can- 
not question seUer's willingness to perform. — 
MoUoy V. Kellogg, 1015. 

C=s>l77 (U.S.C.G.A.WiS.) Facts heU not to au- 
thorize cancellation of contract by seller. — ^Dan- 
ish Pride Milk Products Co. v. Paul Stuppel, 
Inc., 517. 

<®=:>I82(I) (U.S.CC.A.N.J.) Issue in acUon by 
seller for breach of contract.— Paulson, Link- 
roun & Co. v. Bidwell, 381. 
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-» «^ SCHOOLS AND SCHOOL DIQ8XRICTS. 

V. OPBRATIOIV AND ESFFBCT. 
(A) Transfer of Title a» Bet-ween Parties. 
«=>2I0 (U.S.D.C.AIa.) Finding: that no article 
was separated from the mass was erroneous, 
where goods were placed in warehouse and cer- 
tificates issued t© buyers.— In re Will V. Con- 
nell Co., 288. 



VI. IVARRANTIES. 

^=:»267 (U.S.D.C.Del.) Implied warranty may 
be excluded by express language of contract.— 
Burntisland Shipbuilding Co. v. Barde Steel 
Products Corporation, 552. 
Seller held not liable on implied warranty.— Id. 

TII. RBMBDIBS OF SBLIiBR. 

(B) lit en. 

^=s>3l3 (U.S.C.C.A.N.Y.) Agreement that ven- 
dor should hare lien on goods and proceeds in 
hands of vendee held contrary to statute.— In 
re Friend, 153. 

(F) Actions for DamaKes. 
<&=>377 (U.8.C.C.A.FIa.) Allegation of buyer's 
repudiation renders allegation of seller s tender 
unnecessary.— Dominion Phosphate Co. v. Lang, 
159 

<&=>377 (U.8.C.C.A.Tex.) Petition held to au- 
thorize damages based on market price at tune 
of delivery.— Norris, Inc., v. M. H. Keed & Co., 
19 

^378 (D.C.) Defense as to market price be- 
fore termination of contract period held xnsuffi- 
cient.— MoUoy v. Kellogg, 1015. 

Till. RBMSSDIBS OF BVYBR. 
(C) Actions for Breacb of Contract. 
C=>4l5(U.S.C.C.A.Cal.)Burden of proving that 
purchaser .could have lessened damages rests on 
defendant seller.— Ozmo Oil Refining Co. v. Cot- 
ton & Co., 722. . ^ . . ^ , 
€{=>4I8(7) (U.S.C.C.A.C«J.) Damages for 
breach of contract by seller; purchaser /teW not 
required to purchase in the market.— Ozmo Ou 
Refining Co. v. Cotton & Co., 722. 
<©=»4I8(I2) (U.S.C.C.A.Cal.) Measure of dam- 
ages for breach of contract by seller.— Ozmo Oil 
Refining Co. v. Cotton & Co., 722. 

SALVAGE. 

I. RIGHT TO C0MPE:NSATI0!V. 

^=5>I0 (U.S.D.C.N.Y.) Services rendered in 
towing steamship from slip when in danger of 
fire, held salvage services.— The HaUfned, 536. 
«g=>23 (U.S.D.C.N.Y.) Carrier held not liable 
for salvage award against cargo.— The Hall- 
fried, 536. 

II. AMOUWT AND APPORTIONMENT. 

<g=s>3l (U.S.D.C.N.Y.) Towing ship from slip 
near burning vessel held salvage service.— The 
Hallfried, 536. ^ . . ^ 

^s>38 (U.S.D.C.N.Y.) Distribution of award 
for services to burning vesael.— The Hallfried, 
536. 



and 



II. PUBUO SCHOOIiS* 

(I>) Dlstrlet Froporty» C^ntraots, 
Liabilities. 

<8=>80(l) (U.S.C.C.A.III.) Piling of Ust of text- 
books by publisher and giving bond constitutes 
contract to furnish books adopted during its 
term.— Charles Scribner's Sons v. Board of 
Education of Dist. No. 102, of Cook Cauaty, 
111., 366. 

<S=5>«I(I) (U.8.C.aA.III.) "School dli^tricr 
and "school corporation" defined.— Charles 
Scribner's Sons v. Board of Education of Dist. 
No. 102, of Cook County, HI., 366. 

(F) Claims Against- DlstHot, and Aetloas. 

<S=s>U4 (U.S.C.C.A.Wash.) District may main- 
tain suit to recover its proportion of a fund 
held in trust by the county for school purposes. 
— E[ing County, Wash., v. Seattle School Dist. 
No. 1, 4a 

«=:»II8 (U.S.C.C.A.Wath.) Attorney General 
represents public only where community rights 
involved, and is not proper party to bring suit 
to enforce rights of school district against 
county.— King County, Wash., v. Seattle School 
Dist. No. 1, 46. 

(H) Pupils, and Conduct and Discipline of 
Scl&ools. 

<@s»l67 (U.S.C.C.A.III.) Illinois Text-Book Law 
held constitutional.— Charles Scribner's Sons v. 
Board of Education of Dist. No. 102, of Cook 
County, 111., 366. 

SEAMEN. 

^=»4 (U.S.D.C.Wash.) Jones Act not retroac- 
tive.— Petition of Canadian Pac. By. Co., 180. 
^=s>l7 (U.S.C.C.A.Cal.) CompuUtion of daily 
wage as one -thirtieth of monthly wage is cor- 
rect.— Gerber V. Spencer, 886. 
«s>24 (U.S.C.C.A.Cal.) Bights of other credi- 
tors are subordinate to wage daim.— Gerber v. 
Spencer. 886. 

^ss>26 (U.S.C.C.A.Cal.) Excessive demand for 
wages held not to prejudice claimants of vessel. 
—Gerber v, Spencer, 886. 

Decree for seamen's wages can provide for 
payments, if transportation is not furnished. 

<8=s>33 (US.C.CA.CaJ.) Penalty for delay in 
paying wages is protected by lien.— Gerber v. 
Spencer, 886. 

Insufficient tender of wages does not relieve 
from liability.— Id. 

Financial difiSculties of owner do not relieve 
from liability to pay wages and penalties.- Id. 

Attempted assignment of freight to pay wages 
held not sufficient to avoid penalties. — Id. 

SEARCHES AND SEIZURES. 

^s»7 (U.S.C.C.A.S.C.) Less particularity of 
description required in liquor search warrants. 
— Elrod V. Moss, 123. 

^s»7 <U.S.D.C.Cal.) Adoption of Prohibition 
Amendment considered in determining reason- 
able search.— U. S. v. Bateman, 231. 
^=»7 (U.S.D.C.Pt.) Defendant entitled to 'con- 
stitutional protection, even though enabling 
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him to escape jufltice.— U. 8. ▼. Bookbinder, i 

Warrant held properly issued on averment 
that liquora to be searched for were smoggled. 
-Id. 

(®=»7 (U^.DX.W.Va.) No constitutional pro- 
hibition of search without warrant.— U. S. v. 
Snyder, 650. 

SENTENCE. 

See Criminal Law, <&=5>984. 

SfiOLPPING. 

See Salvage; Wharves. 

I. RBGVLATION Ilf GISNBRAIi. 

^Es>n (U.SX>.C.A.Md.) Regulations for pro- 
tection of life and property apply more strong- 
ly to boat which is where it can be inspected 
every day.-— Hines v. Butler, 877. 
€s»13 (U.S.D.C.Wa0h.) Statute prescribing 
qualifications held not to apply to foreign ves- 
sels.— Petition of Canadian Pac. Ry. Co., 180. 

Foreign vessels subject to regulatory stat- 
ute.— Id. 

"Coastwiae ateam resseV defined.-r>Id. 

III. CHARTE3RS. 

^=s>39 (U.S.C.C.A.NJ.) Charter party ^eZd not 
to guarantee capacity of schooner.- The Emily 
S. Malcolm. 943. 

<8=s»39 (U.S.D.C.Ma88.} Losses caused by gov- 
ernment interference left where they fall.— P. 
Dougherty Co. v. 2471 Tons of Coal Bx Barge 
Annapolis, 799. 

Charterer does not warrant that there wiU be 
no detention.--Id. 

<3=945 (U^.D.C.Maa».) **Defaultf' in (barter 
party means failure to comply with agreement 
to complete loading.— P. Dougherty Co. v. 2471 
Tons of Coal Ex Barge Annapolis, 799. 
^ss>5t (U.S.C.C.A.) Owner not liable for sur- 
plus hire under requisition which frustrates 
charter.-(Md.) The Isle of MuU, 131; (Va.) 
The Frankmere, 139. 

Government requisition, probably extending 
beyond term, frustrates charter.— Id. 

Kequisition of vessel by British government 
in 1915 held to frustrate charter expiring in 
I918.-Id. 

<©=>52 (U.S.D.C.Ma88.) Charterer held not lia- 
ble for detention through government interfer- 
ence.— P. Dougherty Co. v. 2471 Tons of Coal 
Ex Barge Annapolis, 799. 

Charterer held liable for delay caused by 
congested condition of port and action of gov- 
ernment. — Id. 

VII. CARRIAGE OF GOODS. 

<ds»l08 (U.S.C.C.A.Cal.) Shipper held not in 
default when suit commenced.— W. R. Grace & 
Co. V. Ford Motor Co. of Canada, 955. 

Correspondence held not to show "June load- 
ing" did not mean loading beiore the end of the 
month of June. — Id. 

Notice that full cargo contracted for would 
not be furnished held not anticipatory breach. 
—Id. 

(gx=>108 (U.S.D.C.Cai.) Contract construed as 
to date of loading.— W. R. Grace & Co. v. Ford 
Motor Co. of Canada, 951. 



Vessers owner could not arbitrarily fix date 
for loading cargo.-^Id. 

No libel for anticipatory breach, where libel- 
ant did not accept repudiation of contract, but 
seized freight on wharf as delivered in part per- 
formance. — Id. 

No actual breach by shipper, where vessel 
not ready to loa'd and part of fright on wharf. 
—Id. 

«=s>l23 (U.8.C.CJ^.N.Y.) Shipment nnder dean 
bill of lading imports obligation to stow under 
deck.— The Samia, 459. 

i8s>l41(l) (AJ.6.D.C.N.Y.) Vessel held not Ua- 
ble for freezing of lemon cargo.— The Angelo 
Toso, 212. 

i8»l4l(2> (U.SXI.C.A.N.Y.) Breach of con- 
tract to stow goods under deck, causing dam- 
age, held to vitiate valuation clause of bill of 
lading.— The Sarnia, 459. 

^=»14l (3) (U.8.D.C.N.Y.) Vessel held not liable 
for freezing of lemon cargo under bill of lading 
excepting perils of the sea.— The Aiigelo Toso, 
212. 

XI. LIMITATION OF O^irilBR'S LIABII.ITT. 

«=s»203 (U.S.D.C.Wash.) Limited UabiUty stat- 
ute to be liberally construed.— Petition of Ca- 
nadian Pac. Ry. Co., 180. 
^=s>264 (U.S.D.C.Wa8h.) Insurance not part of 
owner's interest in vessel.— Petition of Canadi- 
an Pac. Ry. Co., 180. 

<&=>205 (aS.D.C.Wash.) Owner of foreign 
ship may limit liability.— Petition of Canadian 
Pac. Ry. Co., 180. 

<g=5>207 (U.S.C.C.A.Md.) Owner not entitled to 
limit liability for damage to passengers from 
fire.— Mines v. Butler, 877. 
^=s>207 (U.8.D.C.Md.) Implied warranty of 
seaworthiness in oral contract of carriage.— Po- 
comoke Ouano Co. v. Baatern Transp. Co., 745. 
<$=s»207 (U.S.D.C.Wasli.) Idxibility for injury to 
passengers or their effects from violation of 
statute cannot be limited.— Petition df Canadi- 
an Pac. Ry. Co., 180. 

Violation of navigation rules does not subject 
owner to unlimitea liability for damage to pas- 
sengers.— Id. 

^=»208 (U.S.C.C.A.Md.) Owner not immune 
from liability for fire, where facts showed con- 
ditions long existing and which should have 
been provided against.— Hines v. Butler, 877. 

Owner entitled to limit liability for damage 
to property from fire caused by his neglect, 
where without privity.— Id. 
«=»208 (U.S.D.C.Md.) Owner of barge TkeM en- 
titled to limit liability for loss of cargo.— Poco- 
moke Guano Co. v. Eastern Transp. Co., 745. 
e=>208 (U.S.D.C.Wash.) "Privity or knowl- 
edge" of shipowner.- Petition of Canadian Pac. 
Ry. Co., 180. 

Owner appointing competent agents not liable 
for their negligence or default, **privily or 
knowledge."— Id. 

Privity or knowledge of corporation must be 
that of its managing officers.— Id. 

Neglect of watchman not widi privity of own- 
er.— Id. 

<&=:»209(3) (U.S.D.C.Wash.) Certificates of in- 
spection held conclusive evidence of proper 
equipment— Petition of Canadian Pac. Ry. Co., 
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SPEGIFIG PERFORMANCE. 

L NATURE AHD GROUNDS OF RHMBDY 

40»8 (D.C.) Right to performance of admitted 
contract is withm court** discretion.— BTaas t. 
Neumann, 1013. 

II. COKTRACTS BKFORCHABI4HI. 

«=»28(l) (D.C.) Contract must ^ certain in 
its terms.— Bvans v, Neumann, 1013. 

IT. PROCfBKDIHGS AWB RBWEF. 

«=;>119 (U.S.C.(iJ^.UL) Plaintiff, suing to en- 
force sale contract, in which he agreed to pro- 
cure release from third person, must show his 
ability to perform, if not prevented by defend- 
ant's acts.- Biles t. Qandy;, 150, 

STATES. 

I. POIilTICAL STATUS AICD RBIiATIOMS. 

<te»4 (U.S.D.C.N.Y.) Police power has not 
been delegated to federal government.— Piel 
Bros. V, Day, 223. 

STATUTE OP UMITATIONS. 

See Limitation of Actions. 

STATUTES. 

For statutes relating to particular subjects, 
see the various specific topics. 

III. suBJTEcyrs awd titi^bs of acts. 

<8s»ll3(l) (U.8.C.C.A.Fte.) Title to act vali- 
dating voidable contracts of foreign corporation 
held BuflScient.— Producers* Naval Stores Co. ▼. 

McAllister, 13. _, ^ 

«=»II3(4) (U.S.C.O.A.FIa.) Title to act 
amending three sections of other act is suffi- 
cient.— Producers* Naval Stores Co. v. McAl- 
lister, 13. 

VI. COKSTRUCTIOK ANB OPBRATIOW. 
(A) General Rulea of Conatiractton, 
^=>224 (U.S.C.C.A.S.C.) Every provision con- 
strued with purpose of giving^ eflCect to other 
provisions.— tilrod v. Moss, 1^. 

VII, PliKADING AND BVIOENCE. 

«=s>279 (U.S.D.C.Del.) Law of state judicially 
noticed, and need not be pleaded in federal 
court.— Burntisland Shipbuilding Co. v. Barde 
Steel Products Corporation, 552. 

STATUTES CONSTRUED. 

UNITED STATES. 

CONSTITUTIGN. 

Amend. 4 216, 231, 650 

Amend. 5 6&4, 900 

Amend. 6 ^94 

Amend. 18 41 223, 231, 630, 643 

Art. 1, I 8, subsec. 18 ^41 

Art. 1. I 10 Ill 

Art 4, i 1 341 



Act 1898, July f, oh. 541, 30 Stat. 544. 

1 161 

2<8) 390 

, 2(13) 601 

17. Amended 1922, Jan. 7, ch. — , 42 

Stat. — ....w 995 

17(2) 734 

24i 105 

24b 105, 355 

,47 681 

Is 57n, 59g 663 

' 00b ..,: 161 

64b(4) 995 

67f 749 

68a 509 

70a 681 

CRIMINAL CODEX 

See Peijfla Code. 

INTERSTATE C(5mMERCB ACT. 

Act 1887, Feb. 4, ch. 104, 24 Stat. 379. 

{ 1. Amended 1920, Feb. 28, ch. 91, iS 

400-403, 41 Stat. 474-479 754 

§ 1, par. 22, amended 1920, Feb. 28, ch. 

91, { 402, 41 Stat. 476 754 

§ 13. Amended 1930, Feb. 28, ch. 91, § 

416, 41 Stat. 484 754 

f 15a. Added 1920, Feb. 28, cb. 91, i 

422, 41 Stat. 488 754 

I 20a. Added 1920, Feb. 28, ch. 91, S 439, 

41 Stat. 494 754 

JUDICIAL CODE. 

Act I9M, March 3, oh. 231, 36 Stat. 1087. 

21 945 

48 847, 975 

51 737 

271 



57 
66 , 

265 
287 
291 



832 

405 

370 

140 

PENAL CODE. 
Aot 1909, March 4, ch. 321, 35 Stat. 1088. 

37 266, 630, 710 

65 849 

if 85, 117, 332, 333, 340 913 

STATUTES AT LARGE. 

1789, Sept. 24, ch. 20, 1 Stat. 73 140 

1824, May 26, ch. 181, 4 Stat. 62 140 

1865. March 3, ch. 86, | 4, 13 Stat 501. . 140 

1871, Feb. 28, ch. 100, 16 Stat 440 877 

1887, Feb. 4, ch. 104, 24 Stat 379. See 

Interstate Commerce Act. 
1890, Aug. 19, <A. 802, 26 Stat 320.... 180 
1897, March 2, ch. 363, 29 Stat 618 1009 

1897, June 7, ch. 4, § 1, art. 15, 30 Stat. 

99 717 

1898, July 1, ch. 541, 30 Stat 544. See 
Bankruptcy Act. 

1905, Feb. 20, ch. 592. 8 5, 33 Stat. 726. . 582 

1905, Feb. 23, ch. 733. 33 Stat 733 1009 

1906 June 29, ch. 8592, J 4(4), 34 Stot 
596 621, 739 
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1907, Feb. 20, ch. 1134, J 8, 84 Stat. 809. i 
Amended IdlO, March 26, ch. 128, § 2, 

36 Stat. 264 803 

1908, April 22, ch. 149, § 1, 35 SUt. 

65 ..: ..! 303, 378 

1908, May 23, ch. 192, 35 Stet. 260 46 

1909, March 4, ch. 321, 35 Stat. 1088. 
See Penal Code. 

1910, March 26, ch. 128, § 2, 36 Stat. 264 803 
1910, June 23, ch. 373, 6 1. 36. Stat. 604 383 

1910, June 25, ch. 395, 36 Stat, 825 932 

1911, March 3, ch. 231, 36 Stat. 1087. ' See 
Judicial Code. 

1913, Feb. 13, ch. 50, 37 Stat. 670 710 

1913. Oct 3, ch. 16, i 2, A(l), 38 Stat 
166 363 

1913, Oct 22, ch. 32, 38 Stat 220 754 

1914, Sept 2, ch. 293, 88 Stat 711 968 

1914, Sept. 2. ch. 293 (fi§ 300, 313 added 

1917, Oct. 6, ch. 106, § 2, 40 Stat 405, 

408) 968 

1914, Oct- 15, ch. 323, i 20, 38 Stat 
738 144, 827 

1914, Dec. 17, ch. 1, 38 Stat. 785. Amend- 
ed 1919, Feb. 24, ch. 18, i§ 1006, 1007, 

40 Stat 1130. 1132 401 

1915, March 4, ch. 153, f§ 1, 13, 14, 38 
Stat 1164, 1169, 1170 180 

1915, March 4, ch. 153, $ 20. 38 Stat. 1185. 

Amended 1920, June 5, ch. 250, § 33, 41 

Stat 1007 180 

1915, March 4. ch. 176, I 1, 38 Stat 1196 864 
1917, Feb. 5. ch. 29. § 3. 39 Stat. 875. .564, 694 
1917, Feb. 5, ch. 29, §i 15-17, 39 Stat 

885, 887 694 

1917, Feb. 22, ch. 113, 39 Stat. 929 405 

1917, June 15, ch. SO, tit. 1, § 3, 40 Stat. 

219 728 

1917. June 15, ch. 30, tit 11, § 6, 40 Stat 

230 ' , 249 

1917, JuiiV lb] ch. '36,' tit 11, *§ eVio Stat 

229 388 

1917, Oct. 3, ch. 63, §§ 201, 209, 210, 40 

Stat 303. 307 959 

1917, Oct 6. ch. 105. f 2, 40 Stat. 405. . . 968 

1917, Oct. 6, ch. 106, §S 2, 7b, 8a, 9, 40 
Stat 411, 416, 418, 419 27 

1918, March 21. ch. 25, 40 Stat 451.... 968 
1918, March 21, ch. 25, § 10. 40 Stat 456 968 
1918, May 20, ch. 77, § 1, 40 Stat 555. . 331 

1918, May 22. ch. 81. 40 Stat 559 838 

1919, Feb. 24, ch. IS, § 250(d), 40 Stat. 
1083 . 284 

1919, Feb. ' 24; ' ch.' 18,* H* i'ooli * 1007,' '40 
Stat 1130. 1132 401 

1919. Oct 22, ch. 80, 41 Stat 298 329 

1919, Oct 28, ch. 85, 41 Stat 305.. .163, 170 

266, 415, 429, 630 

1919, Oct. 28, ch. 85, 41 Stat. 305. 
Amended 1921, Nov. 23, ch. 134, 42 
Stat 222 643 

1919, "Oct.'28, ch." 85', tit 2,' 8 1, 's'ubsec* '7, 

41 Stat 308 393 

1919, Oct 28, ch. 85. tit 2, § 3, 41 Stat 

308 41, 393, 55y 630 

1919, Oct. 28, ch. 85, tit 2, S 21, 41 Stat 

314 421, 630, 659 

1919, Oct. 28, ch. 85, tit. 2, § 22, 41 Stat. 

314 421. 479, 659, 677 

1919, Oct 28, ch. 85, tit 2, S 24, 41 Stat 

315 421 

191:>, Oct 28, ch. 85, tit 2, I 25, 41 Stat 

315 41, 177, 231, 249, 650 



1919, Oct. 28, ch. 85, tit 2, ^ 26. 41 Stat 
Sli ! ."........123, 231 

1919. Oct. 28, ch. 85, tit 2. i 29, 41 Stat. 
316 41, 177, 415, 630 

1919, Oct. 28, ch. 86, tit 2, f 33, 41 Stat 
317 630 

1919, Oct 28, ch. 85, tit 2, { 35, 41 SUt 
317 871 

1920, Feb. 28, ch. 91, 41 Stat 456. . .754, 968 
1920. Feb. 28, ch. 91, f 206, 41 Stat. 

461 900 968 

1920, Feb.' '28,'c'h.'9i,'8 *206(f)',*4i 'Sta't! 46^ 900 
1920, Feb. 28, ch. 91, {§ 209, 300, 400-408, 
416, 4^ 41 SUt. 464, 469, 474-479, 
484 488 . . . 754 • 

1920,* Feb. 28,' *ch! 'oi,' §'438,' '41 'Sta't 494 900 
1920, Feb. 28, ch. 91, | 439, 41 Stat 494 754 
1920, June 5, ch. 250, | 33. 41 Stat 1007 1«U 

1920, June 6, ch. 251, 41 Stat 1008 262 

1921, March. 2. ch. 118, | 1, 41 Stat. 1205 838 
1921. March 3, ch. 136, 41 Stat 1359.. . . 839 
1921, May 19, ch. 8, ff 2(d), 4, 42 Stot 6, 

7 564 

1921, Nov. 23, ch. 134, 42 Stat 222 643 

1921. Nov. 23, ch. 134, § 2, 42 Stat 222 223 

1921, Nov. 23, ch. 134, | 6, 42 Stat 223. . 231 

1922, Jan. 7. ch. — , 42 Stat — 995 

REVISED STATUTES. 

$$ 649. 700.*. 140 

|§ 914, 918 301 

I 1007 549 

jl 1011 401 

$ 1024 710 

i 1035 170 

13082 630 

I 8224 871 

§ 4282 877 

i 4283 180. 877 

l| 4284, 4285, 4400, 4401. 4477 180 

§ 4488 amended 1915. M:arch 4, ch. 153, 

i 14, 38 Stat 1170 180 

§ 4493 180 

$1 4529, 4530 886 

' 4900 373, 435 

4915 454 

4918 468 

4921 435 

4993 877 

COMPILED STATUTES 1916 or 1918. 

988 945 

998 754 

1030 847, 975 

1033 737 

1039 271 

1048 832 

1242 405 

1243d 144. 827 

1264 370 

1268 140 

§ 1537, 1514 301 

1587 140 

1666 549 

i 1668 140 

1672 401 

1690 710 

1701 170 

itS 3490-3497 1009 

I 4352 621. 739 

§5149 46 

I 5947 871 
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If 6336%b, 6836%j, a8S9%k,' 959 

7783 383 

7834 et seq ;.-.... 180 

7888 J.... 717 

8020 877 

8021 180, 877 

I 8022, 8023, 8152, 8153, 8247, 8258. v.. 180 

8269 ......ISO, 877 

8306 180 

{ 8320, 8322 886 

I 8337a, 8363a.. 180 

8581 754 

§ 8608, 8604 ,7X0 

\ 8604a 864 

8667 303. 378 

{ 8812-8819 .... 932 

9446 ^73, 435 

9460 454 

9463 468 

9467 435 

9490 582 

9585 161 

I 9585-9656 618 

9586 890, 601 

§ 9590, 9591 681 

9595 566 

9601(2) 734 

9608 105 

9608b 356 

9631 681 

« 9641, 9643 663 

9644 161 

9648 996 

9651 749 

9652a 509 

9664 681 

10201 266, 630, 710 

10233 849 

I 10268," 10287,' iOSOO,' 10507, ' iosii '.'/.'.'. 913 



CX)MPILED STATUTES 1918. 

514a et seq 968 

514kk 881 

If 514qqq, 514tttt 968 

i 991a 406 

Is 3115%aa; 3115%d. SllS^dd/ 3ii5 Vie! ! 27 

3115%a-3115%p 968 

428eHb 564, 694 

" 4289%hh-4289l^ii 694 

7628e et seq 838 

10212c 728 

10496H® 249 

10496%f 388 



COMPILED STATUTES ANNOTATED 
SUPPLEMENT 1919. 

514a et seq 968 

514kk 331 

514qqq, 514tttt 968 

991a 405 

3115%aa, 3115i^d, 3115%dd, 3115%e. 27 

jil 3115%a-3115')4p 968 

ii 4289Hb 564, 694 

§ 4289*,4hh-4289^4ii 694 

I 6287fi:, 62871 401 

6336%tt 284 

7628e et seq 838 

10212c 728 

i 1049634e 249 

i 10496^f 388 



Great Britain, 1899, March 2, 81 Stet. 



Great Britain. 
1914 



1902, Jan. 13, 3i Stat 



1009 
.1009 



ALABAMA. 

LAWS. . 

1916, p. 661 et eeq 288 

1915. p. 666, 1 23 §88 

ALASKA. 

COMPILED LAWS 1913. 

§§ 657, 660 , 165.699 

§709 167 

CALIFORNIA. 

CIVIL CODE. 
§ 221 et seq ..*. 174 

POLITICAL CODE. 
S§ 3673, 8679 1 155 

COLORADO. 

REVISED STATUTES 1908. 

§S 3460, 3461 Ill 

LAWS. 

1905, p. 260, § 21* Amended by I^ws 1907. 

p. 490, S 3 Ill 

1907, p. 490. § 8. Ill 

1911, p. 612 Ill 

1911, p. 616, S 13, snbsec. 3 Ill 

1915, p. 315 Ill 

DISTRICT OF COLUMBIA. 
CODE OF LAWS 1901. 



140 , 
254 , 
290 . 
326 , 
966 . 
1023 
1064 
1221 
1626 
1631 



. 321 
. 580 
. 321 
.1009 
.1005 
. 569 
. 576 
. ,^29 
. 321 



FLORIDA. 

CONSTITUTION. 

Art. 3, 8 16 13 

LAWS. 

1907, ch. 5717 ; 13 

1907, ch. 5717, §| 1, 4, 7. Amended by 

Laws 1915. ch. 6876 13 

1915, chs. 6875, 6876 13 

GEORGIA. 

CIVIL CODE 1910. 

§§ 3393, 3413 681 

ILLINOIS. 

HURD'S REVISED STATUTES 1919. 

Ch. 110, § 55 500 
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LAWS. 

1917, p. 754. ;: 866 

1917, p. 75i, 1 1, subsec. 2a. 366 

IOWA. 

OODB18DT. 

§ 1336 ?98 

CODE SUPPLEMENT 1913. 
g 1305 298 

MASSACHUSETTS. 

PUBLIC STATUTES 1882. 

Ch. 106, i 60..... .....'.... 235 

GENERAL LAWS. 
Ch. 158, i 10 235 

NEBRASKA. 

CONSTITUTION. . 

Art. 1.1 25 S40 

COMPILED STATUTES 1911. 
Ch. 73, |70.. §40 

NEW YORK. 

CODE OF CIVIL PROCEDURE. 

§1902 92 

CONSOLIDATED LAWS. 

Ch. 31, §8 2, 9 993, 995 

Ch. 41, 8 44 210 

C h . 41 , § S 82-158 ^.... 552 

Ch. 41, S 100 , 179 

Ch. 41, SS 134, 137 153 

Ch. 59, § 6 743 

NORTH CAROLINA. 

CONSOLIDATED STATUTES. 

; 2433 

i 2437 et seq 

PENNSYLVANIA; 

PENNSYLVANIA STATUTES 1920. 

§19717 310 

LAWS. 

1915, p. 543 310 

1915, p. 562, §69 $10 

SOUTH CAROLINA. 

CODE OF CIVIL PROCEDURE 1912. 

§ 184, subsec. 1 816 

§ 225 816 

CRMINAL CODE 1912. 
§§828, 831, 840 123 

LAWS. 

1915, p. 90 123 

1917, p. 75 123 



783 
783 



TENNBiSEE. 

; SHANNON^ CODE. 
§ 3522a21 ...••l',,l 597 

PRIVATE LAWS. 
1917, cb. 26... : 593 

TEXAS. 

VERNON'S ANNOTATED CIVIL STAT- 
UTES SUPPLEMENT 1918. 

Arts. 5246-«, 5246-^, 6246-47 8 

WYOMING. 
COMPILED STATUTES 1920. 

§§4317, 4323- '.. 258 

I 5386 303 

I 5651, Bubsecs. 4, 8 803 

STREET RAILROADS. 

I. B9TABl4lSHMEIlfT. CONSTRUCTION, AND 
MAINTBNANCB. 

«=»55 (U.8.D.C.N.Y.) Porfeitare of franchise 
not enfoFceable in foredosare suit.— Citizens* 
Savings & Trust Co. v. New York & N. S. 
Traction Co., 546. 

SUBROGATION. 

j8=»33(2) (U.S.D.C.N.C.) Surety, paying cred- 
itors who have no lien on highway or money 
due vnder construction contract, acquires none 
by subrogation.— Pratt Lumber Co. v. T. H. Gill 
Co., 783. 

SUPPLEMENTARY PBOGBia[)ING& 

See Execution, ^s>358. 

SURETYSHIP. 

See Principal and Siirety. 

TARIFF. 

See Customs Duties. 

TAXATION. 

See Customs Duties; Internal Revenue. 

I. NATURES AND BXTElf T OF POWBB IN 
GSSNBRAIi. 



<©=»! (U.S.C.C.A.La.) "Tax" and 
distinguished.— Fontenot v. Accardo, 



^eolty" 



II. CONSTITtTTIONAI. RBSClUnUSMBNTS 
AND RESTRICTIONS. 



^::»37 (U.S.D.C.Iowa) Intentional assessment 
of different classes of property at different 
percentages of value held contrary to state 
law and federal Con8titution.--Chicago. H. & St. 
P. Ry. Co. V. Kendall, 298. • ' « «'• 

V. I.BTY AND ASSBSSMBNT. 

(B) Assessors and Proceed iMirs for As- 

seBBinent. 



<e=s>3l9(l) (U.S.C.C.A,Co4o.) Forms prescribed 
by state tax commission must conform to stat- 
utory reqttirement8.~Moor6 t. Gas Securities 
Co., HI. 
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(O) Review, Correetion, or Setting Aalde 
of Aaaeaaineitt. 

^=s>485(4) (U.S.C.C.A.Cal.) Increase of as* 
Bessment by board of equalisation in disregard 
of the evidence held invalid.— Shasta County v. 
Mountain Copper Co., 155. 
^s>498 (U.&D.C.Iowa) Evidence held to show 
actual value of farm lands greater than as- 
sessed value.— Chicago, M. & Bt P. Ey. Co. v. 
Kendall, 298. 

Temporary injunction against unequal as- 
sessments granted only to extent convincingly 
established. — Id. 

TELEGRAPHS AND TELEPHONES. 

II. RBGVLATION AND OPBRATION. 

«»67(5) <U.S.C.C.A.Cal.) Damages for error 
in business message limited to actual loss. — 
Hind V. Western Union Telegraph Co., 730. 

TOBTS. 

See Collision; False Imprisonment, ^=»4-39; 
Negligence, ^=»23-136; Trover and Conver- 
sion. 

TOWAGE. 

^s»4 (U.8.C.C.A.N.Y.) Mere act of agreeing 
to remove steamer did not create conventional 
maritime lien.— The Edward 6. Murray, 895. 
<8s:»ll(2) (U.S.C.C.A.N.Y.) Tug under control 
of master liable for tort though under general 
direction of another.— The Edward O. Murray, 
895. 

Tug held at fault,— Id. 

Tug owner agreeing to move steamer re- 
sponsible for negligence of agent.— Id. 
<9s»ll(6) (U.S.C.CJK.N.Y.) Tug fceZd liable for 
injury to tow from collision.— The Automatic, 

Wn(9) (UJS.D.C.N.Y.) Tug i/^eM negligent in 
not taking tow to windward shore.— The Betty, 
220. 

<S=»M(10) (U.8.D.C.N.Y.) Tugs must exhaust 
all reasonable efforts before abandoning tow. — 
The Betty, 220. 

«=»I2(1) (U.S.D.C.N.Y.) Owner of canal boats 
being towed across lake held at fault for not 
having sufficient anchors.— The Betty, 220. 
e=>l5(2) (U.S.C.C.A.N.Y.) Recourse to be had 
to experts for estimates as to damages.— The 
Edward O. Murray, 895. 

<ss>l5(2) (U.8.D.C.N.Y.) Burden on claimant 
of towing tug to show its fault <fid not cause in- 
jury.— The Betty. 220. 

«=8>I5(3) (US.D.C.N.Y.) Damages divided, 
where neither party sustains bnrden of proving 
bis fault did not cause or contribute to injury. 
—The Betty, 220. 

TRADE-MARES AND TRADE-NAMES 
AND UNFAIR COMPETITION. 

I. MARKS AND NAMES SUBJECTS OF 
OWNERSHIP. 

^=»3(4) (U.S.D.C.N.Y.) Identifying label held 
subject of protection against imitation.— Mar- 
rueoi v. United Can Co., 741. 
«=>3(4) (D.C.) "Tabasco Pepper Sauce" is a 
descriptive name.— E. McBhenny's Son v. B. P. 
Trappey & Sons, 582. 

278 F.-67 



«=»9 (D.C.) "Tabasco Pepper Sauce" is a ge- 
ographical name.— E. Mcllbenny's Son v. B. F, 
Trappey & Sons, 582. 

^=>2I (D.C.) Substantial adverse use pre- 
vents registration under ten-year clause.— B. 
Mcllbenny's Son v. B. F. Trappey & Sons, 582. 

III. REGISTRATION, REGULATION, AND 
OFFENSES. 

<8»>43 (D.C.) "Quaker Maid" held likely to be 
confused with *^Quaker City" as mark for 
candy.— Quaker City Chocolate & Confection- 
ery Co. V. Kernan. 592. 
<e=»45>/2 CNew, vol. 7A Key-No. Series] 

(D.C.) Disclaimer of descriptive words 
unavailing, if they are dominating feature. — 
B. Mcllhenny's Son v. B. F. Trappey & Sons, 
582. 

Parties not simuUting trade -mark label can 
have trade -mark canceled as descriptive. — Id. 

IV. INFRINGEMENT AND UNFAIR COMPE- 
TITION. 

(A) l¥ltat CoMBtitutea iMfrlnvement. 

^=»58 (D.C.) Shield inclosing scroll with mon- 
ogram held not to infringe shield containing 
picture.- Ironsides Co. v. Oitisens* Wholesale 
Supply Co., 336. 

<Ss=>59(5) (U.S.D.C.N.Y.) The brand ''Maro- 
pa" held to infringe word "Ramopa."— Ramo- 
pa Co. V. A. Okistun & Co., 667. 



^. 



(B) l¥hat CompetltioM UMlawfitl. 

<8=>70(4) (U.S.D.C.N.Y.) Unfair competition 
imitation of labels.— Marcucci v. United Can 
^o., 741. 

CD AetlOAB. 

<e=»93(3) (U.8.D.C.N.Y.) Trade-mark held in- 
fringed from beginning of the use.— Ramopa 
Co. V. A. Oastun & Co.. 557. 
<a»95(l) (U.S.D.C.Del.) Temporary injunc- 
tion refused, on balancing of injuries.— Ward 
Baking Co. v. Oak Park Baking Co., 627. 
<S=»95(2) (U.S.D.C.N.Y.) Temporary injunc- 
tion issued against imitation of plaintiffs la- 
bel.— Nekrit* V. Klein, 687. 

V. TRADE-MARKS AND TRADK«NAMBS 
ADJUDICATED. 

"Golden Rule."— Ironsides Co. ▼. Citizens' 

Wholesale Supply Co. (App. D. C.) 278 P. 

336. 
"Maropa."— Ramopn Co. v. A. Gastun &. Co. 

(D. C. N. Y.) 278 F. 567. 
"Quaker City."— QuaVpr City Chocolate & Con- 
fectionery Co. V. Kernan (App. D. C.) 278 

F. 592. 
"Quaker maid."— Quaker City Chocolate & 

Confectionery Co. v. Kernan (App. D. C.) 

278 F. 592. 
"Ramopa."— Ramopa Co. v. A. Gastun ft Co. 

(D. C. N. Y.) 278 F. 557. 
"Stove lacfluer."— Nekrits v. Klein (D. C. N. 

Y.) 278 F. 687. 
"Stove luster."— Nekritz v. Klein (D. C. N, Y.) 

278 F. 687. 
'*Toba8co pepper satice."— E. Mcllbenny's Son 

V. B. F. Trappey & Sons (App. D, C.) 278 

F. 582. 
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TRM)B UNIONS. 

€=!>4 (U.S.D.C.Tex.) Court relieves from exec- 
utive board's unauthorized action in expelUnff 
member.—Local No. 7 of Bricklayers'. MsLson^ 
and Plasterers' International Union of America 

V. Bowen, 271. 

Judgment of suspicion of members by execu- 
tive board, acting in spirit of reprisal, held 
void.— Id. 

TRIAL. 

See Costs; Criminal Law, ^=»604^8S2; Jury; 

New Trial; Reference. 
For trial of particular actions or proceedings, 

see also the various specific topics. 
For review of rulings at trial, see Appeal and 

Error. 

IT. RBCBPTION OF BVIDBNCB. 

(B) Order of Proof, Rebuttal, and Re- 

openimv Case. 

tS=>62(2) (U.8.C.C.A.NJ.) Evidence of simi- 
lar condition of other eggs stored with defend- 
ant held proper rebuttal.— Paterson Brewing & 
Malting Co. ▼. Mesh & Co., 615. 

VI. TAKIlfO CASES OR QUBSTION FROM 

JURY. 

(A) <tneatloaa of La\r or of Faot 1a Gen- 
eral. 

«?=»I39(I) (U.8.C.C.Ailll.) QaestioB on mo- 
tion for directed verdict for defendant is wheth- 
er plaintiff has produced substantial evidence. 
i:?*?S557v- 9?/^S^' M. & St p. Ey. Co., 431. 
<8=»l39(r) (U.S,C.C.A,N.Y.) Sounding of sig- 
nals held question for jury.— Lehigh Valley K. 
Co. V. Mangan, 85. 

VII. INSTRUCTIONS TO JURY. 

(E> Request* or Prayers. 

t8=>258 ( I ) ( U.S.C.C. A.N.Y.) Bequest must 

give understanding of law applicable to facts.— 

Lehigh Valley B. Co. ▼. Mangan, 85. 

XI. "MTAIVBR AND CORRBCmON OF 1R- 
RBGUIiARITIBS AND BRRORS. 

«==>4I9 (U.S.C.C.A.Cal.) Motion for nonsuit at 
close of plaintiff's evidence waived by introduc- 
tion of evidence by defendant-^American Film 
Co. V. Beilly, 147. 

TROVER AND CONVERSION. 

n. ACTIONS. 
(A) Rlvht of Aotlon and Defensea. 
^=922 (U.S.C.C.A.Mas4.) Breach of contract 
held no defense.— Clark v. Aldrich, ^41. 

TRUST DEEDS. 

See Mortgages. 

TRUSTS. 



I. ORBATION, 



BXISTBNCB. 
LIDITY. 



AND TA. 



(A) Bxpress Trasta. 
iS=s»31 (U.8.C.C.A.La.) Voluntary conveyance 
held to create implied tmat.— Bertiielot v. 
Isaacson, 921. 



IT* MANAGBMBNT AJID DISPOSAX OF 
TRUST PROPKRTY. 

^ l»l(3) (D.C.) Power of trustees to sell 
held not limited to seven years.— Kennedy v. 
Mangan, 1009. 

UNFAIR COMPETITION. 

See Trade-Marks and Trade-Names an4 Un- 
fair Competition, ^=3»58-96. 

UNIONS. 

See Trade Unions. 

UNITED STATB& 
See Army and Navy. 

III. FISCAL MANAGBBfCnVT, PUBLIC DBBT. 
AND SBCURITIES. 

<ds>9li/2 [New. vol. I3A Key-No. Series] 

(U.S.C.C.A.Or.) Frandulent alteration of 
war savings certificates and stamps an of- 
fense whether stamps registered or unregister- 
ed.— Rossi V. U. S., 849. 

V. ACTIONS. 

^125 (U.S.D.C.Ohlo) Suit against Director 
General in effect agamst goverament.— Suid- 
oval V. Davis, 968. 

<S==>125 (D.C.) United States can be sued for 
war risk insurance only in manner indicated by 
consent— U. S. ex rel. Norris v. Forbes, 331. 

USUR¥. 

I. UStTRIOVS CONTRACTS AVD TRANSAC- 
TIONS. 
(A) Nature and Yalldlty. 

<©=>I8 (U.S.C.C.A.TenB.) Nature and not form 
IS considered.— Tennessee Finance Co. v. 
Thompson, 597. 

(B) RIvhtB and Remedies of Parties. 
^=>II7 (U.S.C.C.A.Teoii.) Bvidence hdd to 

sustain finding assignment was .usurious loan.— 
Tennessee Finance Co. v. Thompson. 597. 

VENDOR AND PURCHASER. 

See Sales. 

I. RB<IUISITES AND VAIilDITT OF CON- 
TRACT. 

€>»36(2) (Uja.C.aA.Wlt.) Representations 
by vendor that land was irrkable means at rea- 
sonable cost.— Lone Star Immigration Co. ▼. 
Johnson, 615w 

«=»37(4> (U.S.C.C.A.WI8.) Rule of caveat 
emptor held not applicable, where land repre- 
sented to be irrigable.— Lone Star Immigra- 
tion Co. V. Johnson, 516. 

<&=»37(6) (U.SJ3.C.M0Ot) Misrepresentation, 
that vendor is financially able to furnish water 
perpetually, is material.~^udor v. Raudabaugh, 

in. MODIFICATION OR RESCISSION OB* 
CONTRACT. 

(C) ReaelsBion by Parcltaser. 

«=s>ll4 (U.S.O.C.Mont) Acceptance of defec> 
tive performance of water contract held not to 
waive rescission.- Tudor v. Raudabaugh, 254. 
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«s>ll7 (U^.Dr.C.Moat.) Purchasen offer to 
surrender possession on return of paynrants is 
sufficient.— Tudor v. Raudabaugh, 254. 
«=>I19 (U^.DX.Mont.) Delay in seeking re- 
scission, pending bankruptcy proceeding against 
vendor, held not laehes.— Tudor t. Raudabaugh, 
254. 

Delay in rescinding, to be laches, must in- 
jure the other party.— Id. 

T. RIGHTS AND LIABIULTIBS OF PAR- 
TWS. 

(A) As to Vim&tt Otber. 

^ss»203 (U.S.C.C.A.La.) Vendor cannot commit 
waste after giving option.— McCarroll ▼. New- 
sham, 4. 

th. bjbmisdibs of j*itrchaskr. 

(A) Recovery of Pnre]a«»e Money Paid. 

^=s>337 (U.S.D.C.Mont.) Purchasers can re* 
scind for nonperformance of portion of contract 
and have lien for payments.— Tudor v. Rauda- 
baugh, 254. 

VERDICT, 

See Criminal Law, «ss>882. 

WAR. 

^=»12 (U.S.CCJ^.Maas.) American partner 
held entitled to possession of firm assets.— 
Mayer v. Garvan, 27. 

^=»I5 (U.S.C.CJ^.Ma88.) Trading with enemy 
unlawful before enactment of statute.— Mayer 
V. GarvazL 27. 

Bill before peace cannot ratify act which 
could not have oeen authorized.— Id, 

Ratification of contract dissolving partnership 
is "completing contract, agreement, or obliga- 
tion"; '^trade.'*-Id. 

«=»33 (U.S.D.C.N.Y.) War-time regulations 
requiring passports continued in force.— U. S, 
V. Wallis, 838. 

WATERS AND WATER COURSES. • 

IX. PUBLIC "MTATBR SUPPLY. 

(B) Irrltfutfoa and Otbev Avrfoultural 

Purposes. 

«3»23l (U.S.C.C.A.C«I«.) Under Oolorado 
statute, irrigation district taxes must be col- 
lected with general taxes.— Moore ▼. Gas Se- 
curities Co,, 211. 

WHARTBS. 

«=921 (U.S.C.C.>VFIa.) Patching a hole in a 
wharf with a two-inch plank held not negligence 
as to a licensee.— Pearson v. Mallory S. S. Co., 
175. 

WILLS. 

See Executors and Administrators. 

TV, RBQUISITSS AJVD VALIDITY. 
(B) Form and Contentii of lastrvmenta. 

^cs»98 (D.O Gift of chattels to be disposed 

of under instructions not found is ineffective. 

—Washington Loan St. Trust Co. v. Hammond, 

569.^ 

^=>I04 (D.O.) Courts are reluctant to avoid 

bequests for uncertainty.— Washington Loan & 

Trust Co. V. Hammond, 569. • 



(G) Re<«roeJiftO]t «ad Rarrt^al. 

<&:s>t91 (D.C.) Subsequent marriage and birth 
of issue do not revoke.— Morris y. Foster, 321. 

T. PROBATES. BSTABOSHMBNT, AlfD AR- 
NULMKNT. 

CK> Review. 

^=>36l (P.C.) Beneficiary under will estab- 
lished by decree is proper appellee.— Morris v. 
Foster, 321. 

VI. coirsTRUCTioir. 

(A) General Rules. 

«»>439 (D.C.) Motive for dear bequest is im- 
material,— Washington Loan A Trust Co. v. 
Hammond, 569. 

^=»44l (D.C.) Death of legatee, unknown to 
testatrix, immaterial in construing the will.— 
Kennedy v. Mangan, 1099. 
^:»470 (DX.) Intention is to be ascertained 
from whole will.— Washington lioan & Trust 
Co. V. HammoncL 569. 

^=>472 (D.C.) Subsequent paragraph held not 
to affect constructioo . of previous bequest. — 
WasiiingtoA Loan & Trust Co. v. Hammond, 
569. 

€s=:>473 (D.C.) Bequest in "addition" to pre- 
ceding is separate.— Waahington Loan (k Trust 
Co. V. Hammond, 669. 

^s»486 (D.C.) Testatrix presumed to know 
restrictions on holding real estate by aliens.— 
Kennedy v. Mangan, 1009. 

<H) Bstatea in Trvst and Powers. 

^=s»680 (D.C.) Nature of testamentary trust 
governed by requirements, in absence of ex- 
press provision.— Kennedy v. Mangan, 1009. 
^=:»684(6) (D.C) Income not needed for des- 
ignated purpose goes into residue.— Washing- 
ton Loan & Trust Co. v« Hammond. 569. 
^=»686(l) (D.C.) Duration of testamentary 
trust governed by r^uirements, in absence of 
express provision.— Kennedy v. Mangan, 1009. 
^:^687(l) (D.C.) Provisions held to manifest 
intention alien beneficiary should receive pro- 
ceeds of sale of realty.— Kennedy v. Mangan, 
1009. 

VII. RIGHTS AND MABIIilTIIBS OF DBITI- 
SBfi:S AND liBGATBEIS. 

(A) Natwe of Title and RIvht* la Gen- 
eral. 

(S=»7I9 (D.C.) Silence of beneficiary, after let- 
ter stating that application for letters of 
administration would be made on ground of in- 
testacy, held not to estop claim under wilL 
—Morris v. Foster, 321, 

(H) Told. Lapsed, and Forfeited Devlaea 

and Bequeata, and Property and 

latereatfi llndlsposed of. 

^=»858(2) (D.C.) Subject of ineffective be- 
(]uest goes with residue.— Washington Loan St 
Trust Co. V. Hammond, 569. 
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U. COMPBTKNCT. 

(A) Capaoltr and <iaallfloatloM« In Gen- 
eral. 

^=»48(1) (U.S.C.CJK.II1.) Felon not incompe- 
tent as witnesB.— Peace v, U. S., 180. 

<0 TeBttmoay of Parties or Persona In- 
terested, for or aflralnst Hepresentn* 
tirem, Survivors, or Successors in Ti- 
tle or Interest of Persons Deceased 
or incompetent. 

^=^176(1) (D.C.) Party offering in eyidence 

answer containing statement of ^ceased is not 

thereby entitled to testify.— Janes v. Janes, 

576. 

^==»I83 (D.C.) Court not required to call par- 

tj to testify to transaction with deceased.-- 

Janes v. Janes, 576. 

III. EXAMINATION. 
(A) Takinv Testimony in General. 

«=s>240(2) m.S.C.C.A.La.) Objection to ques- 
tion as leading is addressed to trial court's 
discretion.— McCarroU v. Newsham, 4. 

IV. CRBDIBILlTY, TMPEACHIirBNT. CON- 
TRADICTION, AND CORROBORATION. 
(A) In General. 

«ss»324 (U.8.C.C.A.N.J.) Oomplainant, calling 
defendant as witness, is estopped to deny his 
credibility, and bound by testimony.-^Standard 
Water Systems Co. v. Griscom -Russell Co., 
703. 

WOODS AND FORESTS. 

^=»8 (U.S.C.C.A.Wash.) Funds from reserves 
given state for roads and schools to be divided 
equally.— King County, Wash., v. Seattle School 
Dist. No. 1, 46. 

Government held not interested in suit by 
school district against county concerning fund 
received from forest reserve. — Id. 

WORDS AND PHRASES. 

"Accomplice."-Singer v. U. S. (U. S. C. C. A. 

N. J.) 415. 
"Acts in prosecution of hostilities."— Queen 

Ins. Co. of America v. Globe & Rutgers Fire 

Ins. Co. (U. S. D. C. N. Y.) 770. 
"Addition."— Washington Loan & Trust Co. v. 

Hammond (D. C.) 569. 
"All consequences of hostilities or warUke oih 

erations."— Queen Ins. Co. of America v. 

Globe & Rutgers Fire Ins. Co. (U. S. D. C. 

N. Y.) 770. 
'^Appropriate legislation."— Falstaff Corpora- 
tion V. Allen (U. S. D. C. Mo.) 643. 
"As long as gas and oil is found in paying 

quantities."— Union Gas & Oil Co. v. Ad- 

kins (U. S. C. C. A. Ky.) 854. 
"As near as may be."— U. S. v. Shaffer (U. S. 

D. C. Wash.) 549. 
"At."— Ex parte Szumrak (U. S. D. C. Mich.) 

803. 
"Attached to principles of Constitution.*.*— In 

re Shanin (U. S, D. C. Mass.) 739. 
"Beverage."— Falstaff Corporation v. Allen (U. 

S. D. C. Mo.) 643. 
"Business purpose."— In re Mobile (U. S. D. C. 

La.) 949. 



"Buy."— Interstate Iron & Steel Co. v. North- 
western Bridge & Iron Co. <U. S. C. C. A. 
Wis.) 50. 

"Charity.**— Washington Loan & Trust Co, ▼. 
Hammond (D. C.) 569. 

"avU contempt."— Pino v. U. S. (U. S. C. C. A. 
111.) 479. 

"Coastwise vessel. "'-Petition of Canadian Pac. 
By. Co. (U. S. D. C. Wash.) 180, 

"Common nuisance.**— U. S. v. Butler (U. S, 
D. C. N. Y.> 677. 

"Completing contract, agreement, or obliga- 
tion.*'— Mayer V. Garvan (U. S. C. C. A. 
Mass.) 27. 

"Conceived."— Curtiss Aeroplane & Motor Cor- 
poration V. Janin (U. S. C. C. A. N. Y.) 
454. 

"Consequences.**- Queen Ins. Co. of America 
▼. Globe & Rutgers Fire Ins. Co. (U. S. D. 
C. N. Y.) 770. 

"Conspiracy.**— Central Metal Products Corpo- 
ration V. O'Brien iV. &, D. C. Ohio) 827. 

"Controversy arising in bankruptcy.**- Tennes- 
see Finance Co. v. Thompson (U. S. C. C. A. 
Tenn.) 597. 

••Conviction.**- Singer v. U. S. (U. 8. C. C. A, 
N. J.) 415. 

"Criminal contempt."-«no v. U. S. (U. S, C 
C. A. HI.) 479. 

"Damages.**— Franklin Brass Foundry Co, v. 
Shapiro & Aronson (U. S. C. O. A. Pa.) 435 

"Default.**- P. Dougherty Co. v. 2,471 Tons of 
Coal Ex Barge Annapolis (U. S, D. C. 
Mass.) 799 

"Defraud."— U. S. v. Slater (U. S. D. C. Pa.) 
2(56. 

"Desertion.**— Moncure v. Moncure (D. C.) 
1005. 

"Discovery vein."— Northport Smelting & Re- 
fining Co. V. Lone Pine-Surprise Consol. 
Mines Co. (r. S. C. C. A. Wash.) 719. 

*Domg business."— Henry M. Day & Co. v. 
Schiff. Lang & Co. (U. S. D. C. N. Y.) 533 

"Due notice.*'— Franklin Brass Foundry Co. v. 
Shapiro & Aronson (U. S. C. C. A. Pa.) 
435. 

"Employee."— Van Yhumderen ▼. Peyet Bilk 
Dyeing Corporation fU. S. D. C. N. Y.) 993: 
Stanley Works v. Gouriand Typewriter Bifg. 
Co. (U. S. D. C. N. Y.) 995. 

"Employers and employees,*'— C-entral Metal 
Products Corporation v. 0*Brien (U. S. D. 

C. Ohio) 827. 

"Foreign vessels.*'— Petition of Canadian Pac, 
Ry. Co. (U. S, D. C. Wash.) 180. 

"General transportation of f reight**- Village of 
Hubbard, Ohio. v. U. S. (XJ, S. D. C. Ohio) 
754; City of Wellsville. Ohio, v. U. S. (U. 8. 

D. C. Ohio) 769. 
"Hydro-aeroplane.**- Curtiss Aeroplane ft Mo- 
tor Corporation v. Janin (U. S. C. C. A. 
N. Y.) 454. 

"Income."— U. S. T. Guinzburg (U. S. C. C. A. 

"In the manner."— Ex parte Sxnmrak (U. S. D 

C. Mich.) 803. 

"June loading."— W. R. Grace & Co. v. Ford 
Motor Co. of Canada (U: S, C. C, A. Cal.) 
955. 

"Keep or maintain."— U. S. ▼. Dowling (U. S. 

D. C. Fla.) 630. s ^«. »• 
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"Knowingly."--U. S. v. Hughes (U. S. D. C. 

Pa.) 262. 
''Labor dispute."— Central Metal Products Cor- 
poration V. O'Brien (U. S. D. C. Ohio) 827. 
"Laborer."— Van Ylaanderen v. Peyet Silk Dye- 
ing Corporation (U. S. D. C. N. Y.) d»3. 
"Managing officer."— Petition of Canadian Pac. 

Ry. Co. (U. S. D. C. Wash.) 180. 
"Mechanic."— Van Vlaanderen v. Peyet Silk 

Dyeing Corporation (U. S. D. C. N. Y.) 903. 
"Mutual debts."- In re 0*Gara Coal Co. (U. S. 

C. C. A. UU 609. 
"Necessary."— The Huron (U. S. C. C. A. Pa.) 

383. 
"Obligation of the United States."— Rossi t. U. 

S. (U. 8. C. C. A. Or.) 349. 
"Operated as part of system of steam rail- 
roads."— Village of Hubbard, Ohio, v. U. S. 

(U. S. D. C. Ohio) 754. 
"Penalty."— Fontenot v. Accardo (U. S. C. C. 

A. La.) 871. 
"Periods of limitation."— New York Cent. R. 

Co. V. Lasania (T\ S. C. C. A. N. Y.) 900. 
"Person."— McDonald-Weist Logging Co. v. 

Cobb (U. S. C. C. A. Alaska) 167. 
"Pilot."— The Maren Lee (U. S. C. C. A. N. Y.) 

918. 
"Privity or knowledge."— Petition of Canadian 

Pac. Ry. Co. (U. S. D. C. Wash.) 180. 
"Probable cause."-U. S. v. Snyder (U. S. D. 

C. W. Va.) 650. 
"Proximate cause."— Salsedo v. Palmer (U. S. 

C C A N Y ) 92 
"Reasonable doubt."— Singer v. U. S. (U. S. 

C. C. A. N. J.) 415. 
"Reduction to practice."— Curtiss Aeroplane 

& Motor Corporation y. Janin (U. S. C. C. 

A. N. Y.) 454. 
"Remote cause."— Salsedo r. Palmer (U. S. C. 

C. A. N. Y.) 92. 
"School corporation."— Charles Scribner's Sons 

Y. Board of Education of Dist No. 102, Cook 

County, lU. (U. S. C. C. A. lU.) 366. 



"School district."— Charles Scribner's Sons v. 
Board of Education of Dist No. 102, Cook 
County, lU. (U. S. C. C. A. 111.) 366. 

"Sell."— Interstate Iron & Steel Co. v. North- 
western Bridge & Iron Co. (U. S. C. C. A. 
Wis.) 60. 

"Special verdict."— SamUn ▼. U. S. (U. S. C. C. 
A. Mont) 170. 

"Subject to market conditions remaining un- 
changed."— Lang & Oros. Mfg. Co. V. Ft. 
Wayne Corrugated Paper Co. (U. S. C. C. 
A. l^d.) 483. 

"Tax."— Fontenot v. Accardo (U. S. C. C. A. 
La.) 871. 

"Trade."— Mayer v. Garvan (U. S. C. C. A. 
Mass.) 27. 

"Unreasonable search or seizure.' —U. S. v. 
Snyder (U. S. D. C. W. Va.) 650. 

"Warlike operation."— Queen Ins. Co of Amer- 
ica V. Globe & Rutgers Fire Ins. Co. (U. S. 
D. C. N. Y.) 770. 

"Well disposed."— In re Shanin (U. S. D. C. 
Mass.) 739. 

"Whisky."— Singer v. U. S. (U. S. C. C. A. N. 
J.) 415. 

"Workingman."— Van Vlaanderen v. Peyet Silk 
Dyeing Corporation (U. S. D. C. N. Y.) 993. 

WOBKMBN^ COMPENSATION ACTS. 

See Master and Servant «=»864-394%. 

WBIT OF ERROR. 

See Appeal and Error. 

WRITS. 

See Attachment; Execution; Habeas Corpus; 
Injunctioii; Mandamus. 
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